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PREFACE. 


In  compliance  with  the  suggestions  of  many  of  the  Subscribers, 
with  the  conmiencement  of  the  next  Yoriime;  it  is  intended  to  intro- 
duce an  improvement  into  this  series  of  Reports.  The  cases  relating 
to  Red  Property  and  Conv^andng  will  be  more  strictly  selected, 
with  a  view  to  the  preservation  of  those  only  which  are  of  practical 
utility  to  Conveyancers  who  are  concerned  in  the  sale  or  management 
of  Heal  Property.  Aiid  to  these  will  be  added  all  the  new  statutes 
relating  to  the  law  of  Real  Property,  with  notes ;  practical  prece« 
dents,  and  occasional  comments  on  points  of  importance  relating  to 
Conveyancing,  which  will  be  paged  so  as  to  bind  separately  from  the 
Reports.  This,  it'  is  hoped,  will  add  greatly  to  the  interest  and 
,  value  of  the  work,  and  recommend  it  to  those  who  desire  to  possess 
a  condensed  collection  of  all  the  current  law  on  Real  Property. 

In  future,  also,  availing  himself  of  the  convenience  offered  by  the 
new  postal  regulations,  the  Publisher  will  transmit  the  work  to  the 
subscribers  by  the  post  in  parts,  instead  of  in  numbers  as  hitherto. 
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COURT  OF  COMMON  PLEAS. 

Hilary  Term,  1846. 

The  Qurek  v.  Foley,  Clerk,  (a) 

DonaHve  benefice — PreeenUUive — Lt^ee — Act  tff  Parliawunt,  eonetructUm  qf. 

By  a  private  Act  qf  Pariiamentfor  carrying  into  eff'ect  an  agreement  for  the  sale  qf  glebe  lande  qf  a 
rectory  to  the  patron  qf  the  living,  and  appropriating  part  qf  the  pwchaae-money  in  the  building 
(if  a  new  church,  it  vfoe  enacted  thai,  in  caee  eueh  ehmrch  ehould  be  built,  the  curate  or  qffUiating 
mmieter  ehauU  be  appoinUd  by  H.,  the  then  rector,  during  hie  life,  and  pfler  H,^e  death  the  new 
church  ehould  become  the  mother  church,  and  the  old  church  a  chapel  qf  eaee  thereto,  to  be  eerved 
by  a  mimtter  ctqtable  qf  having  cure  qfsoule;  and  the  patronage  t^  or  right  qf  preeentaiion  to  the 
diapel,  ae  well  ae  the  patronage  qf  or  right  qf  preeentaiion  to  the  new  church,  ehould  be  veeted  in 
A.B.,  eo,  nevertheleee,  thai  thenUnieter  ehould  not  be  removeable  at  pleaeure:  Held,  thai  the 
chapel  created  by  the  Act  woe  a  preeentable  benefice,  and  not  a  donative. 

Semble,  that  if  a  donative,  it  had  ceaeed  to  be  euch  by  the  patron  having  once  preeented,  and  the 
clerk  being  then  inetituied  and  inducted. 

aUARE  IMPEDIT.— The  declaration  set  out  an  Atst  of  Parliament  of 
the  7  Geo.  4,  c.  41,  entitled  '<  An.  Act  for  effecting  a  Sale  of  part  of  the 
Glebe  Lands  belonging  to  the  Rectory  of  Eingswinford,  otherwise  Swinford 
Regis,  in  the  County  of  Stafford,  and  the  Mines  in  and  under  the  same,  to  the 
Right  Honourable  John  William  Viscount  Dudley  and  Ward,  and  for  other 
Purposes,^  passed  in  order  to  carry  into  effect  an  agreement  of  the  11th  of 
March,  18S6,  entered  into  by  Nathaniel  Hinde,  clerk,  the  rector  of  the  Rectory 
of  Kingswii^ord,  otherwise  Swinford  Regis,  with  John  William  Viscount 
Dudley  and  Ward,  the  patron  of  the  living,  with  the  privity  and  consent  of 
Henry,  Lord  Bishop  of  Lichfield  and  Coventry,  the  ordinary  of  the  parish  of 
Kingswinford  aforesaid,  for  the  sale,  to  the  said  John  William  Viscount  Dud- 
ley and  Ward,  of  a  part  of  the  glebe  lands  bdonging  to  the  said  rectory,  to^ 
ther  with  the  mines  th«!eunder,  for  the  sum  of  19,3^2.  lis.  3d. ;  and  by  which 
Act,  after  reciting  such  agreement,  it  was  declared  that  on  payment  of  the  sum 
of  I99O75/.  Is.  3d.  (being  the  residue  of  the  purchase-money  after  deducting 
certain  expenses)  into  the  Bank  of  England,  in  the  name  of  the  Accountant- 
Genei»l,  the  said  rectory  lancb  agreed  to  be  sold,  together  with  the  mines  there- 
under, were  to  vest  in  the  said  John  William  Viscount  Dudley  and  Ward,  in  fee^ 
absolutely  exonerated  from  all  claim  and  demand  of  the  said  Nathaniel  Hinde 
and  his  successors,  rectors  for  the  time  being  oi  the  said  parish,  to  the  said  lands 

{(^  BtepurtMI^W;  Patekson,  Esq.,  Btrrister-at-lc^. 
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and  mines.    The  Act  provided  for  the  expenses  of  the  Act  being  paid  out  of 
the  sum  of  19,075/.  Is.  Sd.,  and  after  setUng  apart  3,000/.  and  1,9S9/.  Is,,  for 
applying  the  residue  in  the  purchase  of  Navy  Victudling  or  Exchequer  BiJBs, 
the  interest  arising  from  which  was  appropriated  in  the  payment  of  an  annuity 
of  SOO/.  to  the  rector  of  Kingswinford  for  the  time  being ;  and  power  was  given 
to  the  Court  of  Chancery  to  order  the  sale  of  all  or  part  of  the  Navy  Victualling 
or  Exchequer  Bills,  and  for  laying  out  the  money  to  arise  from  such  sale  in  the 
purchase  of  lands  to  be  conveyed  to  the  use  of  the  rector  and  his  successors  for 
ever.     The  3,000/.,  so  set  apart  out  of  the  purchase-money,  was  to  be  invested 
in  the  purchase  of  Navy  Victualling  or  Excnequer  Bills,  by  the  sale  of  which  a 
sum  not  exceeding  3,000/.  was  authorized  to  be  raised  and  applied,  with  the  con- 
sent of  the  ordinary  for  the  time  being,  in  erecting  and  building  a  new  rectory- 
house  and  outbuilmngs,  and  the  surplus  of  the  3,000/.,  if  any,  was  to  be  applied 
for  the  permanent  benefit  of  the  rectory.     The  sum  of  1,9^/.  Is.,  so  set  apart 
as  before  stated,  was  to  be  invested  in  Navy  Victualling  or  Exchequer  Bills,  and 
the  money  arising  by  the  sale  of  such  was  to  be  applied,  in  certain  events* 
towards  the  erection  of  a  new  church  in  the  said  parish  of  Kingswinford.     The 
Act  of  Parliament  then  enacted,  that  in  case  a  new  church  should  be  built  in 
the  said  parish  of  Kingswinford,  partly  by  means  of  the  money  to  be  produced 
by  the  sale  of  the  last-mentioned  Navy  Victualling  or  Exchequer  Bills,  then, 
and  in  such  case,  the  curate,  or  officiating  minister  thereof,  should,  during  the 
life  or  incumbency  of  the  said  Nathaniel  Hinde,  the  then  rector  of  Kingswin- 
ford aforesaid,  be  appointed  by  him,  the  said  Nathaniel  Hinde,  to  act  during 
his  life  or  incumbency,  and  be  paid  or  allowed  out  of  the  interest  of  the  money 
first  thereinbefore  directed  to  be  laid  out  in  the  purchase  of  Navy  Victualling 
or  Exchequer  Bills,  or  so  much  thereof  as  should  not  for  the  time  being  be 
invested  in  the  purchase  of  real  estates  as  aforesaid,  if  such  interest  should  be 
sufficient  for  that  purpose ;  but  if  not,  then  by  the  said  Nathaniel  Hinde,  out 
of  his  own  moneys,  the  sum  of  100/.  per  annum  over  and  above  the  rents  which 
might  arise  from  letting  the  pews  in  the  said  new  church,  and  then,  and  in  such 
case,  also  from  and  after  the  death,  avoidance,  or  resignation  of  the  said  Natha- 
niel Hinde,  the  said  new  church  should  become  the  principal  or  mother  church 
of  Kingswinford  aforesaid,  with  all  the  accustomed  rights,  immunities,  and  pri- 
vileges appertaining  to  a  mother  church,  and  the  then  present  church  should 
become  and  be  deemed  a  chapel  of  ease  thereto,  to  be  served  by  a  minister  capa- 
ble of  having  cure  of  souls,  and  the  patrona^  of  or  right  of  presentation  to  the 
same  chapel,  as  well  as  the  patronage  of  or  right  of  presentation  to  the  said  new 
church,  should  be  vested  in  the  said  John  William  Viscount  Dudley  and  Ward, 
his  heirs  and  assigns,  patron  and  patrons  of  the  said  rectory  of  Kingswinford, 
so,  nevertheless,  that  the  minister  of  the  said  chapel  should  not  be  removeable 
at  pleasure ;  and  the  annual  sum  thereinbefore  directed  to  be  paid  to  such  rec- 
tor out  of  the  interest  of  the  money  to  be  invested  in  such  Navy  Victualling 
or  Exchequer  Bills  as  aforesaid,  should  belong  and  (under  the  order  and  direc- 
tion of  the  Court  of  Chancery,  on  a  petition  to  be  preferred  in  a  summary  way) 
be  payable  to  such  minister  of  the  said  chapel  and  his  successors,  and  any  here- 
ditaments which  might  have  been  purchased  pursuant  to  the  directions  therein- 
before contained  should  forthwith,  by  virtue  of  that  Act,  become  and  be  vested 
in  such  minister  and  his  successors  for  ever ;  and  in  case  anv  part  of  the  money 
thereinbefore  directed  to  be  invested  in  the  purchase  of  real  estates  as  aforesaid 
should  remain  undisposed  of,  any  future  application  by  petition  to  the  said 
Court  to  have  the  same,  or  any  part  thereof,  invested  in  the  purchase  of  free- 
hold or  copyhold  hereditaments  as  aforesaid,  should  be  made  by  the  said  minis- 
ter for  the  time  being,  and  not  by  the  rector  ifor  the  time  being,  with  the  consent 
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and  approliation  of  the  ordinary  for  the  time  being ;  and  the  hereditament  to  be 
purchased  in  consequence  of  any  such  application  should,  when  so  purchased, 
oe  conveyed  or  surrendered  and  assured  to  and  vested  in  the  said  minister  for 
the  time  being  and  his  successors  for  ever  ;  and  the  said  minister  for  the  time 
being  should  be  a  sole  corporation,  capable  of  taking,  holding,  and  enjoying  the 
hereditaments  to  be  purchased  pursuant  to  that  Act.  The  declaration  then 
allied,  that  the  said  John  William  Viscount  Dudley  and  Ward  did,  in  pursu- 
ance of  the  said  Act,  pay  the  said  sum  of  19»075/«  Is.  Sd.  into  the  Bank  of 
England  in  the  name  of  and  with  the  privity  of  the  Accountant-General,  and 
averred  a  payment  thereout  of  the  aforesaid  costs  and  investment  of  the  two 
sums  of  3,000/.  and  1,9S9/-  Is.  in  the  manner  required  by  the  said  Act,  and 
that  afterwards  a  new  church  was  built  in  the  said  parish  of  Kingswinford, 
partly  by  means  of  the  money  produced  by  the  sale  oi  the  investments  of  the 
l,9^/«  Is.  in  the  manner  required  by  the  Act,  and  partly  by  a  sum  of  money 
raised  by  the  parishioners,  together  with  a  certain  sum  given  by  the  commis- 
sioners for  building  additionid  churches ;  and  after  stating  the  consecration  of 
the  said  new  church,  the  declaration  proceeded  thus : — *<  And  after  the  building 
of  the  said  new  church,  to  wit,  on,  &c.,  to  wit,  at  the  parish  aforesaid,  the  said 
Nathaniel  Hinde  died,  without  having  previously  avoided  or  resigned  his  said 
living ;  whereupon,  and  by  virtue  of  the  provisions  of  the  said  Act  of  Parlia- 
ment, the  said  new  church  then  became  the  principal  or  mother  church  of  the 
parish  of  Kingswinford  aforesaid,  and  the  then  church  became  such  a  chapel  as 
in  the  said  Act  mentioned,  and  which  same  chapel  then  acquired,  and  has  from 
thenceforth  continually  been  called  and  known  fcy  the  name  of,  and  now  is,  the 
chapel  of  St.  Mary's,  Kingswinford,  and  the  patronage  of  and  right  of  presen- 
tation to  the  said  chapel,  as  well  as  the  patronage  of  and  right  of  presentation 
to  the  said  new  churcn,  became  and  was  then  and  there  vested  in  the  said  John 
Wilham  Viscount  Dudley  and  Ward,  and  his  heirs,  he,  the  said  John  William 
Viscount  Dudley  and  Ward,  then  being  the  patron  of  the  said  rectory  of 
Kingswinford,  and  the  said  John  William  Viscount  Dudley  and  Ward  then 
and  there  became  and  was  seised  as  of  fee  of  and  in  the  same  advowsons,  rights 
of  patronage,  and  presentation ;  and  being  so  seised  thereof,  he,  the  said  John 
William  Viscount  Dudley  and  Ward,  afterwards,  to  wit,  on,  &c.,  to  wit,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  presented  one  William  Henry  Cart- 
wright,  then  being  a  minister  capable  of  having  cure  of  souls,  his  clerk  to  the 
said  chapel,  who  upon  the  same  presentment  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  was  admitted,  instituted,  and  inducted  into  the  same  chapel.*^ 
The  declaration  then  stated  the  will  of  the  said  John  William  Viscount  Dud- 
ley and  Ward,  then  become  Earl  of  Dudley,  by  which  the  earl  devised  the 
advowsons  and  rights  of  patronage  and  presentation  of  him  the  said  earl  to  the 
said  chapel  and  to  the  said  churcn  to  the  Right  Rev.  Henry  Phillpotts,  D.D., 
LfOrd  Bishop  of  Exeter,  Edward  John  Littleton,  Francis  Downing,  and  John 
Benbow,  for  a  term  of  ninety-nine  years  from  his  (the  earl's)  decease,  if  one 
William  Humble  Ward  should  so  long  live,  upon  trust,  when  and  as  each  or 
either  of  the  said  livings  should  first  become  vacant  after  his  decease  during  the 
same  term,  to  present  thereto  respectively  such  several  persons  as  he  should 
nominate  for  that  purpose  by  any  codicil  to  his  will ;  and  if  he  should  make  no 
such  appointment,  or,  having  made  one,  the  nominee  should  die  or  refuse  to 
accept  such  living,  then  to  present  to  each  and  every  such  last-mentioned  living 
such  person  or  persons  as  the  said  William  Humble  Ward  should  nominate  for 
that  purpose.  The  declaration,  after  then  alleging  the  death  of  the  said  earl, 
without  having  made  any  nomination  by  any  codicil,  and  that,  on  his  death, 
the  said  Bishop  of  Exeter,  Edward  John  Littleton,  Francis  Downing,  and  John 
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Benbow^  became  possessed  of  the  said  advowsons  and  rights  of  presentatmi 
during  the  said  term  of  ninety-nine  years,  if  the  said  Wuliam  Humble  Warcl 
ishould  so  long  live,  by  virtue  of  the  will  of  the  said  earl,  stated  that  the  chape^ 
of  St.  Maiy^s,  Kingswinford,  became  vacant  by  the  free  resignation  of  the  said 
William  Henry  Cartwright  to  the  ordinary  of  the  said  chapel,  to  wit,  the  said 
Henry  Bishop  of  Lichfield  and  Coventry,  and  by  the  acceptance  by  the  said 
bishop  of  the  said  resignation ;  and  that  notice  of  such  resignation  having  been 
duly  given  to  the  patron  of  the  said  chapel,  and  the  said  Wuliam  Humble  Lord 
Ward,  and  the  chapel  remaining  vacant  and  unprovided  with  a  minister  for 
more  than  eighteen  months  after  such  resignation  and  notice,  the  right  of  prei> 
sentation  had,  by  the  lapse  of  time,  devolved  upon  the  queen  to  present  a  fit 
minister  to  the  said  chapel.  The  second  count,  instead  of  setting  out  the  Ac^ 
of  Parliament,  and  the  patronage  thereby  created,  as  in  the  first  count,  alleged 
that  before  and  at  the  time  of  the  presentation  next  thereinafter  mentioned,  the 
Bight  Hon.  John  William  Earl  of  Dudley  was  seised  of  the  advowson  and  right 
of  presentation  to  the  chapel  of  St.  Mary^s,  Kingswinford,  as  of  fee ;  and  being 
so  seised,  he,  the  said  John  William  Earl  of  Dudley,  heretofore,  to  wit,  an,  &&, 
to  wit,  at  the  parish  aforesaid,  in  the  county  aforesaid,  presented  one  William 
Henry  Cartwnght  his  clerk  to  the  said  chapel,  being  vacapt,  who  was  after- 
wards, to  wit,  on,  &c.,  there  duly  admitted,  mstituteo,  and  inducted  into  the 
said  chapel,  on  the  said  presentation  of  the  said  John  William  Earl  of  Dudley^ 
The  second  count  then  set  out  the  will  of  the  said  <»rl,  resignation  of  Cart- 
wright,  and  lapse  to  the  Crown,  as  in  the  first  count. 

The  first  plea  of  the  defendant  was  pleaded  to  the  first  count,  and  stated  that 
the  said  John  WiUiam  Earl  of  Dudley,  by  his  said  last  will  and  testament,  ia 
the  said  first  count  of  the  declaration  mentioned,. so  signed,  attested,  and  sub- 
scribed as  therein  mentioned,  gave  and  devised  the  said  advowsons,  rights  of 
patronage  and  presentations  comprised  in  the  said  term  of  ninety-nine  years 
after  the  determination  of  the  said  term,  and  immediately  after  the  decease  of 
the  said  William  Humble  Ward,  to  William  Ward,  the  eldest  son  of  the  said 
William  Humble  Ward,  during  his  natural  life ;  and  that  after  the  said  chapel 
of  St.  Mary^s,  Kinffswinford,  had  so  become  vacant  by  the  free  resignation  of 
the  said  WiUiam  Henry  Cartwright  as  aforesaid,  and  within  six  months  after 
the  said  resignation,  and  the  acceptance  thereof  as  aforesaid,  to  wit,  on  the  day 
and  year  aforesaid,  the  said  William  Humble  Lord  Ward  departed  this  life, 
and  thereupon  the  said  term  of  ninety-nine  years  ended  and  determined,  and  the 
patronage  of  and  right  of  presentation  to  the  said  chapel  became  and  were  vested 
m  the  said  William  Ward,  then  "VViilliam  Lord  Ward,  as  devisee  of  the  said 
John  William  Earl  of  Dudley  :..and  thereupon  afterwards  the  said  William 
Lord  Ward,  after  the  death  ot 'the  said  William  Humble  Lord  Ward,  and 
within  six  months  after  the  resignation  of  the  said  William  Henry  Cartwright 
and  the  acceptance  thereof  m^aforesaid,  to  wit,  on  the  80th  of  January,  A.D. 
1836,  duly  nominated  and  a^x)inted  the  said  defendant,  Richard  Foley,  being 
then  a  clerk  in  orders  aJdd  in.  all  respects  qualified  in  that  behalf,  to  the  said 
chapel  of  St.  Mary'^s,  SMgawinford,  with  all  and  singular  the  rights,  members, 
and  appurtenances  thereto<t>eloDging;  and  thereupon  afterwards,  to  wit,  on  the 
2nd  day  of  March,  A.l3il836,  flie  Hon.  and  Right  Rev.  Henry  Lord  Bishop 
of  Lichfield  and  CoveqtVy',  being  then  the  ordinary  of  the  diocese  in  which  the 
said  chapel  was  sitinib^  did,  in  pursuance  of  the  afcnresaid  nomination  of  the 
said  William  Lord  .Ward,  \w  his  certain  license  in  that  behalf  then  duly  made 
and  given,  license  the  said  defendant,  Richard  Foley,  to  read  prayers,  preach, 
officiate,  and  perform  4ivine  offices,  as  curate  or  minister  within  the  said  chupei 
of  St.  Mary,  m  £ingswmford,  according  to  law,  and  did  invest  him,  the  said 


BaclwKlPoky,  with  all  and  angular  the  rij^hts,  poquuites,  salaries,  memlien, 
and  appurtenances  thereto  belongiog,  and  did,  by  tboie  pneeeota,  authoriae  hni 
te  xneMch  the  word  of  God,  and  lioesie  him  to  be  cucate  or  ininiater  tbaraof ; 
and  thereupon,  to  wit,  on  the  day  and  year  hist  aforesaid,  the  said  A»fc«AiT^, 
Bidiaid  Foley,  became,  and  had  ever  since  continued  to  be,  and  still  wias, 
aiakter  of  the  chapel  of  St  ICary,  Kiogswinfoid,  aforesaid. — Verificaiimi. 

The  second  plea  was  .pleaded  to  the  second  count ;  and  after  Kfefence  to  the 
▲ct  of  FarliameaEt,  and  aetting  forth  the  various  matters  stated  in  the  finat 
oaMst  of  the  dedamtion,  wheoeby  the  right  of  patronage  and  presentatian  to 
the  ^liapel  became  vested  in  the  Earl  St  Dudley,  as  in  the  first  count  mcs- 
lamed,  stated  the  deriae  of  the  same  to  Wm.  Lord  Wan),  for  his  li^  and  fak 
Bominataon  and  appobtment  of  the  defrndant  to  the  said  cliapel,as  in  tfe  fint 
plea  was  stated. 

General  demumer  to  each  pleaw-— Joinder  thcmn. 

Talfowrd^  Serjt,  in  au|qport  of  the  demurser.— The  question  involved  an 
tfese  pleadiqgs  is,  whether,  by  the  nnminatinn  of  the  defendant  by  Loid  Watd^ 
together  widi  the  tieense  of  the  bishqp,  the  chapd  was  full,  or  whether  the 
chapd  was  only  piesentative,  either  by  the  Act  of  Parliament  or  by  wasan  of 
the  patran  haviiw  mesented  Cartwright  to  the  livmg,  and  his  subseontnt 
iadn^on.    Whd^J^  benefice  was  Snn^ 

Airt  of  7  Gea  4,  c  41,  which  is  set  out  in  the  declacation.  The  chapef  in  the 
present  case  had  baen  the  ancient  chuseh  of  KiqmrinfonL  and  had,  by  the 
opemtion  of  the  Act  of  Parliament,  become,  upon  me  death  Hinde,  a  chapel  4if 
aaseto  the  new  church,  but  not  dependent  cm  that  diurdi  for  the  appcnntmeat 
of  a  minister  to  perfoom  there;  the  ecclesiastical  duty  being  itself  the  ol^eet  of 
presentation,  ia  like  manner  as  the  new  church.  Thm  was  nothiiu;  in  the  Act 
wfakh  dbnnged  the  chanu^ter  of  the  benefice,  except  that  of  makii^  the  o^^ 
the  chapel  of  ease;  the  mode  of  filling  it  by  presentation  and  induolicB 
lemainea  bb  befose.  Even,  however,  if  by  the  constniction  of  the  Act  it  wbsa 
donative  benefice,  it  had  cessed  to  hesuch  by  the  presentation  and  induction  of 
Mr.  Cartwright,  for  the  law  had  uniformly  been  laid  down,  foom  Lord  Coke 
downwards,  that  whenever  the  patran  of  a  donative  benefice  presents  to  the 
ordinary,  and  the  derk  is  admitted  and  instituted,  it  becomes  nresentative,  and 
never  after  shall  be  donative.  In  Coke  Litt.  S44,  is  the  following  pasfiage : 
<<  But  if  the  patran  of  sudi  a  church,  chantry,  chapel,  &c.  donative,  doth  onoe 
pesent  to  the  ordinary,  and  Ins  derk  is  admitted  and  instituted,  it  is  now 
beoome  presentable,  and  never  ahaU  be  donative  after,  and  then  lapse  shall 
incur  to  the  ordinary,  as  it  shall  of  other  benefices  presentable.^  To  the  same 
effect  are  Coke  Litt.  344 ;  2  Black.  Comm.  S3 ;  Farchild  y.  Gaj/re  (Cro.  Jac 
6S) ;  Fitz.  NJB.  86  £.  In  Gibaon's  Codex,  title  9,  c  11,  p.  S09,  it  is  said  : 
**  If  the  patron  of  a  chmel  do  present  to  that  chapd,  it  shdl  become  a  chureh» 
and  be  presenftative.  This  was  affirmed  by  Doderidge,  and  assented  to  by 
Coke  in  the  Court  of  King''s  Boich  (IS  Jac  1),  agreeably  to  what  is  said 
daewhere  of  donatives  C*  «ia  in  the  secofid  volume  of  that  work,  title  84,  c  10^ 
p.  880 :  ^*  If  die  pation  of  a  donative  doth  present  to  the  ordinanTf  and  suffer 
admission  and  institution  thecenpon,  it  is  no  longer  donative,  but  for  ever 
presentative,  and  liable  to  lapse  and  aubject  to  the  iurisdictian  oi  the  ordinary.'" 
And  Cremer  v.  BtMrmei  (1  Styles,  966),  whaie  it  is  said  the  Idng  seised  of  a 
donative  makes  it  prasentative  if  he  .do  but  once  present  unto  it  The  caae  of 
Lmddy.  Widdaum  (2  SalL  541)  is  the  onhr  one  which  afqpears  to  be  of^KMod 
to  tUs,  for  the  Court  there  hdd,  that  tfaoug^.a  presentation  might  destroy  an 
hnprapriaiaan,  yet  it  aould  not  destiny  adonativ^  because  the  creatbn  thereof 
waa%lettem 
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TiNDAL,  C.J. — It  may  have  been  that  in  that  particular  case  the  donative 
was  created  by  letters  patent  from  the  Crown. 

*  Maulk,  J, — At  all  events^  it  is  only  an  authority  for  a  case  where  the 
donative  is  so  created. 

Ckannetty  Seijt.  contri. — It  is  admitted  that,  with  respect  to  a  donative, 
properly  so  called,  if  the  patron  has  once  presented,  and  the  derk  been  insti- 
tuted, the  right  becomes  afterwards  only  pmentative,  yet  it  is  submitted  that 
there  is  a  distinction  with  respect  to  a  chapel  of  ease  such  as  the  present.  The 
practice  is  always  to  nominate  to  these  chapels,  and  though  these  perpetual* 
curacies  are  said  to  be  donative,  yet  they  are  rather  quasi  donative.  Watson,' 
in  his  work  on  clergyman^s  law,  c.  15,  p.  17S,  after  giving  instances  of  sev»:al 
donatives,  says,  some  of  these  ^^may  rather  be  cafled  qtMsi  donaiwea  than 
properly  donatives ;  such  are,  Ist,  the  collation  of  a  bishop  without  any  pre- 
sentation ;  Snd,  the  grant  of  the  king  to  prebends,  &c.  without  institution ; 
and,  Srd,  the  nomination  to  perpetual  curacies,  which  is  without  either  presen- 
tation, institution,  or  induction ;  for  these  differ  from  donatives,  properly  so 
called,  which  are  given  and  fully  possessed  bv  the  sole  donation  of  the  patron 
in  writing,  inasmuch  as  collations  and  royal  grants  are  to  be  followed  by 
induction  and  instalment,  and  persons  nominated  to  curacies  are  to  be  autho- 
rized by  a  license  from  the  bishop  before  any  can  legally  officiate.  Whereas 
possession  b^  donation  is  not  subject  to  any  of  these  consequences.^^  The. 
authorities  cited  on  the  other  side  are  distinguishable,  for  thev  apply  to  a 
chapel  properly  so  called,  but  it  is  questionable  if  they  are  applicaole  to  a  chapel 
of  ease  like  the  present.  Ry.  v.  The  Bishop  of  Carlisle  (1  T.  R.  896),  BUss 
V.  Wood  (S  Haggard,  N.  R.  486),  and  Williams  v.  Brown  (1  Curt.  68),  sup- 
port  this  distinction.  The  case  of  Ladd  v.  Widdows  (2  Salk.  541)  shewed  at 
least  that  a  donative  created  by  letters  patent  was  not  such  a  donative  as  would 
be  lost  by  a  presentation  and  induction,  and  therefore  there  was  some  reason 
for  holding  tnat  a  quasi  donative  like  the  present  should  in  like  manner  not  be 
subjected  to  the  general  rule  applying  to  donatives  properly  so  called  ;  at  all 
events,  there  was  no  authority  for  shewing  that  a  chapel  of  ease  like  the  present 
ever  required  any  thing  more  than  a  nomination  by  the  patron  with  a  license 
from  the  ordinary.  Then  the  Act  of  Parliament  put  no  restriction  on  this 
right  to  nominate,  but,  on  the  contrary,  reserved  it,  giving  the  right  to  appoint 
to  Hinde,  the  rector,  during  his  incumbency,  and  afterwards  to  Lord  Ward, 
the  patron.  There  is  no  reason  why  the  bishop  should  have  any  jurisdiction, 
and  the  patron  be  required  to  present.  Shirt  v.  Carr  (S  Bro.  P.  C.  49)  was 
also  cited. 

Taljburdf  Seijt,  replied. 

TiNDAL,  C. J. — The  real  question  involved  in  this  case  appears  to  me  to  be, 
whether,  accordin^^  to  the  proper  construction  to  be  put  upon  this  Act  of  Par- 
liament under  which  the  chapel  was  created,  the  chapel  is  a  donative  benefice, 
to  which  the  patron  may  appoint  without  presenting  the  clerk  to  the  bishop,  or 
whether  it  is  presentative  only,  and  thereiore  requiring  institution  and  induc- 
tion. Now,  it  appears  to  me  that  when  we  come  to  look  at  this  Act,  the  proper 
construction  to  oe  put  upon  it  is,  that  the  incumbency  is  presentative.  The 
object  of  the  agreement  of  the  11th  of  March,  1826,  was,  that  that  part  of  the 
glebe  lands  in  the  parish  of  Kin^swinford  which  contained  mines,  and  which 
might  therefore  be  worked  more  beneficially  by  lay  hands,  should  be  sold,  and 
the  proceeds  invested  for  the  benefit  of  the  rectory,  and  accordingly  the  patixm 
enters  into  a  contract  with  Mr.  Hinde,  the  then  rectm*,  with  the  consent  of  the 
ordinary,  bv  which  a  certain  portion  of  the  glebe  lands,  with  the  mines,  was  .to 
be  sold  to  the  patron,  and  the  purchase-money  invested,  and  out  of  part  of  the 
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rame  a  new  rectory-houfle  was  to  be  built,  and  part  was  to  be  applied  towards  die 
erection  of  a  new  church,  the  purchase-money  being  thus  disposed  of,  viz.  8,0001. 
for  the  building  of  the  new  rector'^s  house,  and  l,989f.  Is.  towards  the  erection 
of  the  new  church,  provided  with  it  sufficient  money  be  raised  by  the  parish  to 
defray  the  expenses  of  its  building ;  and  in  case  sucn  church  should  be  so  built^ 
the  curate  was  afterwards,  during  the  life  or  incumbency  of  Hinde,  to  be  allowed 
-low.  a  year  out  of  the  interest  of  the  purchase^money,  directed  to  be  invested 
in  Navy  Bills,  if  such  interest  should  be  sufficient,  and  if  not,  out  of  Hinde's 
own  moneys.  The  Act  then  ffoes  on  to  state  how,  in  case  such  new  churdi 
should  be  built,  the  disposal  of  the  future  patronage  was  to  be  effected; 
namely,  first,  that  during  the  life  or  incumbency  of  Hinde,  the  old  church  was 
to  remain  as  before,  and  the  curate  to  the  new  church  to  be  appointed  by  Hinde, 
the  rector,  for  which  the  curate  would  only  require  the  license  of  the  Inshop  to 
officiate  and  perform  his  duties.  But  after  the  death,  avoidance,  or  resi^natioii 
of  Hinde,  the  Act  contains  the  important  words  which  the  Court  is  now 
called  upon  to  construe ;  it  states  then  the  new  church  shall  become  the  princi- 
pal or  mother  church  of  Kingswinford  aforesaid,  with  all .  the  accustomed 
rights,  immunities,  and  privileges  appertaining  to  a  mother  churdif  and  the 
then  church  shdl  become  and  be  deemed  a  chapel  of  ease  thereto,  to  be  served 
by  a  minister  capable  of  having  cure  of  souls ;  and  the  patronage  of  or  right  of 
presentation  to  tne  same  chapel,  as  well  as  the  patronage  of  or  right  ofpresen- 
tation  to  the  said  new  church,  shall  be  vested  in  the  said  ^hn  William 
Viscount  Dudley  and  Ward,  his  heirs  and  assigns,  patron  and  patrons  of  the 
said  rectory  of  Kingswinford,  so,  nevertheless,  that  the  minister  of  the  said 
chapel  shall  not  be  removeable  at  pleasure.  It  then  goes  on  to  state  that  any 
hereditaments  which  may  be  purchased  pursuant  to  that  Act  shall  be  con- 
veyed to  and  vested  in  such  minister  of  the  chapel  for  the  time  being,  and  his 
successors,  as  a  body  sole.  The  question  is,  what  is  the  meaning  of  the  words 
*^  the  patronage  of  or  right  of  presentation  to  the  same  chapel.**  The  same 
words  are  used  to  apply  to  the  old  as  to  the  new  church ;  and  when  one  finds  in 
the  Act  the  same  words  expressed  with  regard  to  both,  it  is  difficult  to  put  on 
them  one  construction  as  to  the  presentation  to  the  new  church,  and  another  and 
different  oonstructicm  as  to  the  presentation  to  the  chapel  of  ease.  The  curate 
is,  by  the  Act,  during  the  life  or  incumbency  of  Hinde,  to  be  appointed  by 
'Hinde,  and  it  is  extraordinary  that  these  words,  which  might  tend  to  make  it 
donative,  should  be  dropped  when  the  Act  comes  to  declare  the  patronage  of 
the  chapel  and  church  arter  the  death  or  avoidance  of  Hinde.  In  the  autho» 
rity  from  the  First  Institutes,  844«  the  mode  is  pointed  out  by  which  donativea 
were  created ;  it  is  there  said :  **  As  the  king  majr  create  donatives  exempt 
fiom  the  visitation  of  the  ordinary,  so  be  may  by  his  charter  license  any  suD- 
ject  to  found  such  a  church  or  chapel,  and  to  ordain  that  it  shall  be  donative  and 
not  presentable,  and  to  be  visited  by  the  founder  and  not  by  the  ordinary ; 
and  thus  began  donatives  in  England  whereof  common  persons  were  patrons.^ 
In  moat  cases  the  charter  or  deed  is  never  now  produceid,  it  generally  having 
been  lost.  Here,  however,  is  the  Act  itself  under  which  this  right  is  created ; 
and  if  it  were  a  donative,  one  would  have  expected  therefore  to  nave  found  in 
it  some  words  excepting  the  jurisdiction  of  tne  bishov) ;  but  I  don*t  find  in  it 
any  such  words.  On  the  whole,  it  seems  to  me  that  the  proper  construction  to 
be  put  upon  this  Act  is,  that  the  chapel  was  thereby  matde  a  benefice  present- 
able to  by  the  patron  of  the  living;  and,  indeed,  the  only  case  of  the  exercise 
of  the  right  which  has  occurred  after  the  death  of  Hinde  confirms  it  betn^  so 
wesentable.  Consequently,  I  am  of  opinion  that  judgment  should  be  given 
jbr  the  Crown. 
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SCavle,  J — ^I  am  of  the  nrnie  opfarion.  It  it  oot  neoeiBsry.  to 
tiilgther  a  single  pnesentatioii  by  tbe  pation,  suppoirog  diia  chapel  to  ht 
donative^  wooU  make  it  aftenrarda  pieaentabie,  ritfiough  mj  opinion  is  that  it 
iPOttld.  I  conceive  that  this  chapd  ia  originallr  made  presentable,  and'tbei» 
fbfe  to  discoas  what  it  would  be  if  it  were  not,  is  altogether  imfamnt.  Tint 
the  chapel  is  presentable  is,  I  think,  apparent  from  tbe  Act  of  Parliament,  by 
wMdi,  in  the  event  of  the  new  church  oeing  built  after  the  death  or  avddaBoe 
of  Hinde,  the  character  of  the  benefice  is  changed*  The  Act  provides  ni  the 
same  words  for  the  reservation  of  the  patronage  to  the  new  benefice  as  to  the 
•Id,  and  converts  die  old  church  into  a  chapd  of  ease.  Now  these  woads 
siMnild  be  construed  in  both  cases  in  tbe  same  sense,  unless  there  was  sDOMtliiaK 
neocesary  to  call  ibr  a  diflerent  constructioo ;  but  that  necessity  docs  not,  I 
think,  exist  in  the  present  instance.  The  old  church  of  Kiagswinfard  is,  by 
the  Act,  transmuCea  into  a  new  chapel  of  ease,  and  in  that  respect  oodoubtedfy 
Amvc  is  a  great  ehange  effected ;  out  only  in  that  remecL  The  IMng  «f 
fis^gswinford  was,  before  the  Act,  a  presentable  benenoe,  and  I  do  not  see 
any  advantage  to  be  derived  by  holding  this  to  have  been  altered  by  the  Act. 

Cbesswxil  and  Erle,  JJ.,  amcmred. 

Jttdgtmmt  far  the  Cfvum. 


THE  LORD  CHANCELLOR'S  COURT. 
AprU  17  and  18,  1844,  and  December  20,  1845. 

YoirVO  V.    LoEO   WATEBPABK.(a) 

8iaM€  pf  lMKiMUm»-^Trmtt9  qf  a  ierm-^Cesiui  qu§  tnut^Power  qf  tqtpomiwuiU. 
Whtre  a  term  i$  Hmited upon  irtut  to  raite portioiu,  ike  irutieeqfihe  itrm  eamot  qfler  ang  U^oo^ 
thm  he  deemed  to  hold  adeereefy  to  thoeefor  whom  theportione  were  intended;  nor  can  the  ornmtr 
ef  the  eetete  eu^eei  to  the  tnut  term  eet  np  the  Statute  qf  lAmHaitone  apainet  the  eMmet^m 
pertoneenHtted  to  the  portione,  notunthettmdinff  they  hm^e  hetn  cogmemi  qf  their  righie,  medfim 
from  dteabiHtiee  for  tgnMnIt  t^  twenty  yeore.  The  ataiuteqf  UmUoiUme  hoe  no  appHeidim 
between  iruetee  mul  eeetui  pie  truet, 

THE  plaintiff  in  this  case  bad  filed  his  bill  as  the  personal  representative 
ctf  Au^tus  Cavendish  Bradshaw  and  Deborah  Musgrave,  two  of  dhe 
children  of  Sir  Henry  Cavendish  and  Sarah  his  wife,  to  have  the  sum  of  S,O0fllL 
raised;  the  plaintiff  chiiniing  two-sevenths  of  that  sum.  By  a  settlement,  d«lsd 
in  August,  1757»  made  upon  the  mnriage  of  Sir  Henry  Cavendish  and  Sank 
Bejsdshaw,  afterwards  Baroness  Water[Mirk,  the  sum  of  10,00M.  was  to  be 
raised,  under  the  trusts  of  a  term  of  500  years,  out  <^  estates  in  England  tmi 
Iseland,  tor  the  portions  of  the  younger  children  of  the  marriage.  The  portiatt 
thus  provided  for  were  to  be  paid  after  the  death  of  Sur  Henry  Cavendish  to 
such  of  the  younger  sons  as  should  attain  the  age  of  twenty-one  years,  and  to 
sudi  of  the  daughters  as  should  attain  that  age  or  marry,  which  should  fint 
happen.  The  seUlement  directed  that,  if  there  should  be  two  or  more  youngir 
children  of  the  marriage,  the  sum  of  10,000/.  should  be  paid  to  and  distributed 
aoMmgst  them,  in  such  shares  as  Sir  Henry  Cavendish  and  Sarah  bis  wife,  or 
the  survivor  of  them,  should  by  deed  appoint,  and  for  want  of  appointoieMi 
the  sum  of  10,OOM.  was  to  bedivided  between  them  equally*    Therewecei 

(a)  Reported  by  R.  G.  Wklfoed,  Esq.,  Barrister.At.law. 


ycmnger  children  of  the  marriage,  tiz.  G«orge,  Augustus,  Frederfdc,  CaAerine, 
DebDrah  (afterwards  Musgrave),  Sarah  (Lady  Montnorris),  and  Ann  (Lafly 
ESmaine).  In  November,  178S,  on  the  marriage  of  Sarah,  2,00W.,  part  of 
the  sum  of  10,000/.,  was  appointed  to  her  after  the  decease  of  her  father  and 
mother.  In  179S,  on  the  marriage  of  Ann,  another  sum  of  2,000f.  was  also 
appointed  to  her.  In  May,  180S,  3,000/.  was  appointed  to  another  of  the  chil- 
dren, but  no  part  of  it  was  appointed  to  Augustus  or  Deborah.  On  the  10th 
of  February,  1808,  the  remainder  of  the  fund  was  appointed  to  George  Caven- 
dish ;  that  sum,  however,  had  not  been  raised.  Sir  Ileniy  Cavendish  survived 
his  wife,  and  died  in  1804.  This  bill  was  filed  in  1888  against  Lord  Water- 
park,  the  grandson  of  Sir  Henry  Cavendish  and  Baroness  Waterpark,  the  heir  iti 
tail  male  by  Richard  Baron  Waterpark,  his  late  father  (who  was  the  first  tenant 
in  tail  male  under  the  settlement  oi  August,  1757),  and  also  against  the  children 
in  whose  favour  the  appointments  had  been  made,  and  the  mortgagees  of  Richard, 
late  Baron  Waterpark,  with  notice  of  the  settlement,  and  fuso  against  Jamett 
Wigram,  in  whom  the  term  of  600  years  was  vested  as  trustee  for  the  mort- 
gagee, also  with  notice  of  the  settlement.  The  bill  prayed,  that  all  the  appoint- 
ments, or,  at  all  events,  the  last  appomtment  of  8,000/.  to  George  Cavendish, 
might  be  declared  to  be  null  and  void,  upon  the  ground  that  the  power  con- 
tained in  the  settlement  did  not  authorize  an  appointment  of  the  sum  of  10,000f. 
to  any  one  or  more  of  the  younger  children  of  the  marriage,  to  the  exdti- 
sionof  the  others;  and  that  the  sum  of  10,000/.  might  be  equally  divided 
amongst  all  the  younger  children ;  and  that,  at  any  rate,  the  sum  of  3,00W. 
which  had  not  been  raised,  might  be  divided  amongst  such  of  them  as  the  Court 
should  think  fit ;  and  that  the  plaintiff  might  be  declared  to  be  entitled  to  the 
two  shares  of  the  two  children  of  whom  he  was  the  personal  representative. 

The  Vice-Chancellor  of  England  (13  Simons,  208)  held  the  power  of  appoint- 
ment not  to  be  an  exclusive  one,  and  that  each  of  the  younger  children  was 
entitled  to  participate  in  the  sum  of  10,000/.;  that,  however  the  three  first 
of  the  appointments  were  good,  and  the  last  only  void,  because  the  whole  of 
the  fund  then  remaining  undisposed  of  was  appointed  to  George  Cavendish  to 
the  exclusion  of  three  of  the  younger  children.  Another  question  raised  on 
behalf  of  Lord  Waterpark  before  the  Vice-Chancellor  was,  whether,  inasmuch 
as  all  the  younger  children  had  attained  twenty-one  before  their  father's  deaths 
which  occurred  in  August,  1804,  the  plaintiff's  claim  was  not  barred  by  the 
Statute  of  Limitations,  3  &  4  Wm.  4,  c.  27,  s.  40«  But  the  Vice-Chancellor 
held  that  the  relation  of  cestui  que  trust  and  trustee  existed  between  the  younger 
diildren  and  the  trustees  of  the  term,  and  therefore  the  statute  did  not  apply. 
^  Lord  Waterpark  appealed  against  the  decree. 

Russell  and  Shtidwell^  for  the  plaintiff,  contended  that  there  was  a 
^bsisting  trust  for  the  benefit  of  the  younger  children,  to  whom  no  ap- 
pointment had  been  made.  They  referred  to  the  8  &  4  Wm.  4,  c.  27.  By 
the  25th  section  it  is  enacted,  *^  That  when  any  land  or  rent  shall  be  vested 
in  any  trustee  upon  any  express  trust,  the  right  of  the  cestui  que  trust  or 
any  person  claiming  through  him,  to  bring  a  suit  against  the  trustee,  or 
any  person  claiming  through  him,  to  recover  such  hmd  or  rent,  shall  be 
deemed  to  have  first  accrued  at,  and  not  before,  the  time  at  which  audi 
lind  or  rent  shall  have  been  conveyed  to  a  purchaser  for  a  valuable  con- 
sideration, and  shall  then  be  deemed  to  have  accrued  only  as  against  such 
purchaser,  and  any  person  claiming  through  him.*^  That  section  expressly 
provides  for  such  a  case  as  this.  Then  this  was  a  concealed  fnuid^  and  it  was 
the  duty  of  the  trustee  of  the  term  to  let  his  cestui  que  trusts  know.  The  26th 
Bgjs^u  of  th@  Aet^  which  relates  to  concealed  frauds^  enacts,  <^  That  in  any  case 
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of  a  ooDcealed  fraud,  the  right  of  any  person  to  bring  a  suit  in  equity  for  the 
recovery  of  any  land  or  rent  of  which  he,  or  any  prson  through  whom  he 
daimsy  may  have  been  deprived  by  such  f raud,  shall  be  deemed  to  have  first 
accrued  at,  and  not  before,  the  time  at  which  such  fraud  shall,  or  with  reasonable 
diligence  might,  have  been  first  known  or  discovered.''  A  demurrer  to  the  pre- 
sent bill  had  been  overruled  by  the  Vice-Chancellor.  George  Cavendish  had 
released  in  1818.  In  1837,  Mrs.  Lopez,  the  other  child,  had  filed  a  bill  for 
her  share  of  the  fund,  and  that  suit  had  been  compromised  by  payment  to  her 
of  1,000/.  In  1832  the  two  children,  through  whom  the  plaintifi^  claimed, 
died,  and  the  plaintiff  obtained  administration.  When  he  aiscovered  that  a 
suit  had  been  compromised  with  Mrs.  Lopez,  he  filed  the  present  bill.  Either 
the  plaintifi^'s  claim  was  protected  by  the  25th  section,  or  it  was  a  case  not  within 
the  Act.    {Phillips  v.  Munninga,  2  Myl.  &  Craig,  309.)  (o) 

Koe  and  Parry^  for  Lord  Waterpark,  contendea  that  this  claim  was  barred 
by  the  40th  section  of  the  3  k  4  Wm.  4,  c.  27,  which  enacts,  <<  That  after  the 
Slst  day  of  December,  1833,  no  action  or  suit  or  other  proceeding  shall  be 
brought  to  recover  any  sum  of  money  secured  by  any  mortgage,  judgment,  or 
lien,  or  otherwise  charged  upon  or  payable  out  of  any  land  or  rent,  at  law  or  in 
equity,  or  any  legacy,  but  within  twenty  years  next  after  a  present  right  to 
jepeive  the  same  shall  have  accrued  to  some  person  capable  of  giving  a  dis- 

..^arge  for  or  release  of  the  same,  unless,  in  the  mean  time,  some  part  of  the 
principal  money,  or  some  interest  thereon,  shall  have  been  paid,  or  some  acknow- 

'  ledgment  of  the  right  thereto  shall  have  been  given  in  writing  signed  by  the 
person  by  whom  the  same  shall  be  payable,  or  his  agent,  to  the  person  entitled 
thereto,  or  his  agent ;  and  in  such  case,  no  action  or  suit  or  proceeding  shall  be 
brought,  but  within  twenty  years  after  such  payments  or  acknowledgments,  if 
more  than  one  was  given.'^    {Lard  St  John  v.  Boughton^  9  Simons,  219.)  (6) 

(a)  PMliptv,  Munnings  (2  Myl.  &  Craig,  309).  at  ezecnton  of  Anbert,  were  ia  possession  of  the 

March  16, 1837.— This  was  a  suit  to  make  an  exe-  two  bonds,  and  that  they  most  wait  the  extinekioii 

.    entor  account  for  a  snm  of  money  which  had  been  of  prior  demands  on  the  estate. 

bequeathed  to  him  by  his    testator  upon  certain  In  1817,  Lord  St.  John,  the  testatrix^s  son,  died, 

trusts,  and  which  had  been  severed  by  the  executor  leaving  the  plaintiffs,  his  only  children.    Nine  days 

from  the  testator's  personal  estate,  and  the  interest  after  the  death  of  Lord  St.  John,  WoUaston  wrote 

of  which  had,  for  a  time,  been  applied  upon  the  to  Townsend  to  ascertaia  whether  the  claim  had 

irusts  of  the  will.  been  made  in  proper  order,  or  whether  it  would  be 

liord  Chancellor  Cottenham  held  that  this  suit  necessary  to  take  any  legal  steps  in  order  that  the 

must  be  considered,  not  as  a  suit  for  a  legacy,  but  claim  might  be  liquidated  in  due  coarse  with  the 

as  -a  suit  to  compel  a  party  to  account  for  a  breach  other  demands  of  her  ladyship's  estate.    Three  days 

-^  of  trost,  for  the  fund  ceased  to  bear  the  character  of  after,  Townsend,  in  answer,  said  that  he  did  not 

a  legacy  as  soon  as  it  assumed  the  character  of  a  apprehend  that  the  death  of  Lord  St.  John  would 

trust  fhnd ;  therefore  this  is  not  a  suit  to  recover  a  any  way  affect  the  claim  of  Aubert's  executors  on 

.•  legacy  within  the  meaning  of  the  Limitation  Act,  the  late  Lady  St.  John's  estate,  and  that  the  notioe 

3  Sc  4  Wm.  4,  e.  37.  they  formerlv  gave  was  sufficient  for  every  purpose ; 

(6)  Lord  8t,  John  v.  Bimghi<m  (9  Simons,  219).  and  he  hoped,  in  a  very  few  years,  all  her  ladyship's 

May  1,  1838.— In  1802,  Lady  St.  John  executed  debU  would  be  folly  paid. 

■•  two  bonds  to  a  gentleman  named  Anbert.    Lady  In  1823,  Davies  wrote  to  Townsend  to  inquire. 

St.  John  died  in  1805,  and,  by  her  will,  devised  her  when  it  was  probable  that  the  bond  debts  would  be 

real    estates   to   Richard   Bennett   and    Tltomas  discharged.    In  the  same  year,  Townsend,  in  his 

'  Townsend,  in  trust,  to  sell  and  pay  her  debts,  and  answer,  said :  "  I  regret  that  it  is  not  in  my  power 

to  stand  possessed  of  the  residue  upon  certain  trusts  to  return  you  a   more   satisfisctory  answer  witii 

i  for'the  benefit  of  her  son  and  his  children ;  and  she  regard  to  the  claim  of  the  late  Mr.  Aubertupon  the 

.  ^iipointed  Bennett,  Townsend,  and  her  son,  her  estate  of  the  late  Lady  St.  John.    Be  assured  I 

^executors.  shall  be  happy  to  discharge  the  bonds  to  the  late 

At  Lady  St.  John's  death,  her  aifsirs  were  in  a  Mr.  Aubert  as  soon  as  it  G  in  my  power."    Then 

iwry  embarrassed  state ;  and,  in   181 1,  Townsend  there  is  this  passage :  *'  A  severe  attack  of  gout  in 

wrote  to  Aubert,  stating  that  there  was  little  pros*  the  hand  obliges  me  to  employ  an  amanuensis ;"  and 

peet  of  her  debts  being  paid  for  many  years.  the  letter  coaduded :  **  I  am,  Sir,  your  moat  obe- 

In  1814,  Bennett  died.    In  1816,  Aubert  died,  dient  servant,  for  Thos.  Townsend,  L.T."    ItU' 

having  appointed  W.  Davies  and  O.  H.  WoUaston  sworn  that  this  letter  was  written  by  Miss  Lavrs 


faMuiries  of  Townsend,  aa  to  the  state  of  Lady  St.  to  her  father's  dictation,  and  that  it  was  signed  bf 
John's  aflUrs;  and,  on  the  2nd  July,  1 816,  Wol*  her  in  his  presence.  On  a  petition  beingpresented 
laston,  in  answer  to  a  letter  which  he  had  received    in  1838  to  Vlee-ChaneeUor  Shadwett,  by  Davies  and 


AomTQWUcml,  fitf  notice  tM  U  tod  Davies,    WoilatlQB|  hii  Hquqw  txprraaed  hia  opinloo,  tb«h 
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The  LORD  CHANCELLOR.— Do  you  mean  to  say  that  after  twenty 
years  a  trustee  can^t  be  called  upon  to  raise  money  ? 

iTw?.— Yes.     (Dearman  v.  IVyche,  9  Simons,  670.)  (a) 

The  LORD  CHANCELLOR.— You  contend  that  of  money  payable  out 
of  land  in  any  shape  or  in  any  manner  ?  And  whether  this  is  not  in  substance 
a  charge  on  land  ? 

Koe* — Exactly  so.  It  falls  within  the  40th  section,  and  is  not  within  the 
exception  in  favour  of  express  trusts  in  the  S6th  section.  The  1,000/.  paid  to 
Mrs.  Lopez  is  no  acknowledgment  that  the  rest  is  due. 

The  LORD  CHANCELLOR.— What  kind  of  payment  will  take  the  case 
out  of  the  statute ;  if  3,000/.  is  paid  out  of  10,000/.,  would  not  that  take  it  out 
of  the  statute.^ 

Cooper,  for  Greorge  Cavendish.— The  statute  applies  to  legacies  and  other 
charges  on  real  estate.     (Sheppard  v.  Duke^  9  Sim.  567.)  (6) 

The  LORD  CHANCELLOR.— Lord  Waterpark  claims  under  a  settle- 
ment  made  by  his  grandfather,  and  what  the  plaintiff  says  here  is,  that  the 
trusts  of  that  settlement  are  not  satisfied. 

Cooper. — Cholmondeky  v.  Clinton  (1  Turn.  &  Russ.  107) ;  (c)  Hovenden 
V.  Lord  Annesley  (2  Scho.  &  Lef.  617).  (d) 


the  right  of  Uie  petitioners  to  the  sums  due  on  the 
bonde,  had  been  acknowledged  by  a  writing  signed 
bv  the  agent  of  the  person  by  whom  the  same  are  pay - 
aole ;  and  that  the  petitioners  ought  to  be  at  liber- 
ty to  go  in  before  the  Master  and  prove  their  debt. 

(a)  Jharman  t.  Wyche  (9  Sim.  570).  Jnly  34, 
1830.— In  this  case,  Vice- Chancellor  Shadweli 
decided  that  the  Statute  of  LimiUtions  (3  &  4  Wm. 
4,  c  a?,  s.  40)  may  be  pleaded  to  a  bill  of  fore- 
dotnre.  h.  foreelosnre  sidt  being,  in  fact,  a  salt  for 
the  recovery  of  the  money  secured  by  the  mortgage ; 
and  that  a  plea  of  the  Statute  of  Limitations  (3  & 
4  Wm.  4,  c.  37)  ought  not  to  deny,  by  answer, 
statements  in  the  bill  which  are  in  direct  contra- 
diction to  the  averments  necessary  to  support  the 
plea ;  but  an  answer,  in  support  of  the  plea,  ought 
to  be  confined  to  those  statements  in  the  bill  which 
allege  &et8  ancillary  to,  or  as  affording  evidence  of, 
statements  which  are  directly  negatived  by  the 
requisite  averments  in  the  plea. 

(6)  Sheppard  v.  Duke  (9  Simons,  567).  Feb.  19, 
1899.— This  was  a  bill  111^  against  the  eiecutors  or 
ft'testator  whose  will  had  been  proved  more  than 
twenty  years  before  the  commencement  of  the  suit, 
to  compel  payment  of  peeuniarv  legacies  given  to 
tbe  plidntlffy  and  payable  out  of  the  testator's  per- 
sooal  estate  only.  The  delinidant  pleaded  the  3  Sc  4 
Wm.  4,  e.  37,  s.  40,  which  Vlee-Chanodlor  Shad- 
well  was  of  opinion  applies  to  legacies  payable  out 
of  Mfflonal  estate,  as  well  as  to  legacies  charged  on 

ie)  CholmandeUif  r.Cliniim  (1  Turn.  &  Russ.  107). 
Femary,  ISfiS^— An  estate  being  in  lease,  Lord 
CUBton  wroBgfuUy  entered  and  roBeived  the  rents 
dining  the  continuanoe  of  the  lease,  and  afterwards 
^ootiiwied  in  possession,  up  to  «  period  more  than 
twesty  years  distant  from  the  tune  of  Us  entry. 
VnUdn  twenty  years  after  the  ezf^raition  of  the 
loase,  the  plaintiff  brought  an  i;ieetment,  aod  filed  a 
hOlaf  disoovery. 

*  Ldtd  Chaaeulor 
ttMttfaagrouBd  oawUch  hoi 
auist¥a  allowed  was  this:  "  The  title  la  stated  on 
ttehOlas  ft  lltlo  In  which  there  has  been  In  one 
atnao  adverse  poeeeasion  for  above  twenty  years ; 
•adlWlBfeltwaatlM  Inteatlon  of  the  House  of 
I^vds  to  alito  tUe,  ttat  when  th«e  hat  besB  ad. 


I,  In  giving  judgment,  said 
thought  the  - 


verse  possession,  not  accounted  for  by  some  dis- 
ability, as  coverture  or  infhney,  for  twenty  years,  a 
court  of  e<(idty  ought  not  to  interfere.  That  doetrino 
was  resisted  by  uiiiiag,  that  in  the  bill  it  was  men- 
tioned that  there  were  leases  of  the  estate,  which 
were  unexpired  till  the  year  1796 ;  not  that  the 
lessees  had  not  paid  rent  to  the  Clinton  family,  but 
it  was  insisted,  on  the  authority  of  some  modem 
cases  decided  In  the  Court  of  King's  Bench,  that  in- 
asmuch as  an  ejectment  might  be  brought  after  the 
period  expired,  provided  It  was  brought  witUa 
twenty  years  after  the  expiration  of  those  leases,  so 
by  analogy  this  bill  might  be  maintained  In  equity. 
It  will  be  in  the  rseoUcction  of  those  who  have  read 
the  judgment  delivered  in  the  House  of  Lords  in 
the  former  ease,  that  Lord  Redesdale  expressed 
very  considerable  doubt  whether  the  eases  alluded 
to  would  be  finally  supported,  if  brought  before  the 
House  of  Lords.  But  putting  the  case  as  high  as 
it  can  be  put,  that  they  could  be  supported,  and  in- 
timating, at  the  same  time,  that  my  opinion  is  not 
expressed  either  one  way  or  the  other,  nothing  can 
be  more  clear  than  this,  that  notwithstanding  those 
leases,  Lord  Clinton,  according  to  the  statement  of 
this  bm,  has  been  in  adverse  possession  for  about 
twenty  years.  It  is  impossible  to  deny  that  these 
parties  might  have  filed  a  bill  in  eouity  during  the 
whole  time  the  leases  were  in  existence.  I  am, 
therefbre,  of  opinion,  upon  that  point  of  possession, 
that  these  parties,  on  their  own  statement,  are  not 
entitled  to  any  assistance  in  equity.*' 

(4)  Boveitden  v.  Lord  AimetUy  (3  Scho.  &  Lef. 
617).  February,  1806.— In  thU  ease.  Lord  Redes- 
dale  decided  the  foUowiar  points:— -When  A.  enters 
under  the  lease  of  B.,  who  acknowledges  the  entry 
as  by  his  command,  A.  is  a  disedaor ;  and  B.  alao 
is  chargeable  as  such. 

Possesrion  gained  under  a  title  consistent  with 
that  of  the  person  having  right,  la  a  deelsional 
dcetlon. 

A  devisee  cannot  bring  a  writ  of  right. 

The  act  of  ft  tenant  disclaiming  Us 


title,  and  admitting  title  in  a  third  person,  shaU  not 
affeet  his  laadlordU  title,  if  the  landlord  have  no  . 
knowledge  of,  or  does  not  aequlesoe  In,  swAaet. 
But  If  the  landlord,  hnvlag  noHee  of  saeh  act  of 
'*     r,  does  not  proeeed  fivr  tbe  forCBitttre,birt: 


It  B£AL  PROFflBlY  AXm  COHWWViOKXHG  GABfiS. 

SHnton^  for  Lady  MontnoniB. 

The  LORD  CHANCELLOB — If  a  term  be  limited  in  truft  for  A.  B.^  if 

he  does  not  apply  for  twenty  years,  do  you  say  he  could  not  then  «pply  ? 

Cooper. — He  would  be  barred. 

RfisseU,  in  reply,  referred  to  tlie  report  of  this  case  on  the  demurrer  in  8  Law 
Journal,  214 ;  and  on  the  hearing,  11  Law  Journal,  867. 

The  LORD  CHANCELLOR. — It  seems  to  have  been  ar^ed  as  a  question 
of  illusory  appointment.  Mr.  Cooper  was  obliged  to  carry  his  argument  to  this 
length,  that  if  a  term  be  limited  in  trust  for  A.B.,  and  tie  does  not  apjdy  for 
twenty  years,  he  is  barred  by  the  statute.  He  contends  that  if  the  money  be 
directly  charged  upon  the  land,  the  Act  would  apply.  The  words  of  the  Act 
are,  ^^  No  action,  or  suit,  or  other  proceeding,  shall  be  brought  to  recover  any 
sum  of  money  secured  by  mortgage,  judraient,  or  lien,  or  otherwise  charged 
upon,  or  payable  out  of,  any  land  or  rent,  out  within  twenty  years,**  &c. ;  the 
Act  is  so  concisely  drawn  that  it  is  difBcult  to  understand  its  meaning. 

Russell, — Stemdale  v.  Hahkinson  (1  Simons,  S9S).  (a) 

The  LORD  CHANCELLOR.— Accordmg  to  my  present  impression,  the 
Act  of  3  &  4  Wm.  4,  c.  ^,  does  not  apply  to  a  trust  term  to  raise  a  sum  of 
money,  but  only  to  a  direct  adverse  charge. 

Russell — In  Egremont  v.  Hamilton  (1  Ball  &  Beat.  516),  (6)  there  was  a 
trust  to  raise  a  sum  of  money  under  a  power,  but  there  was  no  term  created. 
The  tenant  for  life  received  the  rents,  and  it  was  his  duty  to  have  paid  the  in- 
terest upon  the  sum  charged  ;  it  was  held,  it  must  be  assumed  that  he  had  done 
bis  duty. 

Judgment. — December  20,  1846. 

The  LORD  CHANCELLOR.— In  the  settlement  made  on  the  marriage  of 
Sir  Henry  Cavendish,  in  the  year  1 757,  a  provision  was  made  for  raising,  under  ^e 
trusts  of  a  term  of  500  years,  the  sum  of  10,000^  for  the  portions  of  the 
younger  children  of  the  marriage. 

The  portions  were  to  be  paicf  to  such  of  the  younger  sons  who  should  have 

aoqniesccB,  the    Statute  of  LimitatioQB  wiU  nin  right  of  action  In  eqnity  nratt  be  acted  upon  yMSsk 

againtt  him  as  in  ordinary  cases.  twenty  yean  after  it  aeemes.                               ^ 

If  the  trustee  does  not  enter,  and  the  cestet  qit/t  If  the  case  stated  in  the  Ull  docs  not  entllle  tm 

tmst  does  not  oonpel  him  to  eatert  as  to  the  person  plaintiiF  to  a  decree,  a  demurer  will  Ua. 

claiming  paramoont,  the  tahti  que  trust  is  barred.  The  Court  cannot  attend  to  eiromateaoas  «C^dli- 

Conrts  of  equity,  though  not  within  the  words  of  tress  or  embairassmoit,  as  an  eaeaae  fmt  imkm 

the  Statute  of  Limitations  (which  apply  to  parti-  whereby  the  desaandhas  become  hamd by  lei«lh cff 

e«lar  legal  remedies),  are  within  the  spirit  and  time. 

»VfftfU^y  of  them.  (a)   Stermdaie  t.   Hamhtitm    (1  fiimws,  WSlL 

Courts  of  equity  act,  not  by  analogy,  but  in  June,  1S37.— In  tUs  ease,   VIoe-GhaBoaior   8r 

ob^ienoe  to  the  SUtnte  of  liatitotiona.  Anthony  Hart  decided  that  a  biU  filed  by  one  en- 

Upon  aU  legal  tiUes,  and  legal  demands,  eourts  ditor,  on  behalf  of  ymself  and  the  oOun*  wM 

of  equity  are  bound  by  the  Statute  of  limitations.  prevent  the  Statute  of  limltatioua  Dram  ruaiag 

Whererer  the  leglalatare  has  limited  a  period  for  against  any  of  the  creditors  who  come  laodet  Iha 

laar  pracsedings,  aquity  will,  In  analogous  cases,  decree, 

consider itedfbound by thssamelimitatioB.  (6)  Bgraumt  v.  HtmiUmi  (1  Ball  &B.ai6). 

With  respect  to  the  operation  of  the  Statute  of  March,  1811.— -In  this  caae,  «  decvse  had  been 

LfimitatlonBupon  cases  of  trusU  in  equity,  thedis.  obtained  by  the  plalirtlir  satthig  aside  a  mk^  bat 

tiaetioii  Is,  if  the  trust  be  ooostitutod  by  act  of  the  was  notearried  into  careention,  from  tha  Isnglh  «f 


parties,  the  possession  of  the  tiuatee  is  the  posses-     time  that  had  elapaed,  and  fraas  the  i  baiyi  of 
alen  of  tha  cesfat  fue  trsst,  and  no  length  of  such    dreumstaaees,  by  tha  liseln  laad^and  | 


poasesslon  will  bar;  but  if  a  party  Is  to  be  can*     depredation  of 
stituted  a  trustee  by  the  decree  of  a  court  of  equity 
fbundedonfimud,ortlwlike,  Us  psasssston  isad- 


A  bill  filed  in  1799,  by  the  plalnUff,  to  teivtiha 
benefit  of  the  deans  in  1740,  settfaig  aside  a  arfa  in 


ipene,  smd  the  Statute  of  liimitallons  wiUrunf^om     I7ai,  and  direetlBg  aooouats,  the  sirft  ( 

Uie  time  that  the  draaantanoBs  of  the  flnmd  weie     1771,  by  death  of  the  detedaaft,  mA  ia  m«^«r 


diaoafwed.    (iMlwyY.XMliy,  nKe.Ch.SlS.)  death  of  the  plaintiff,  was  iiwIiiBJ  by 

A  .oouit  of  ffiH\ltf  Is  not  to  imneadi  a  teaasae*  obUbt  MaBasM. 

tioami  ths  g^tmul  oC  fraud,  wheee  the  iMt  of  the  The  Statute  of  liaritatlnns 

all^;edfiMi«wwittialhslmoidadiaof.tfasp«*f  bartaabiUof ml«iit^flfl«adm«e^ 
alz^  yuan  befoie.    On  the  curtary,  ef«ry  aoir 


wmma  «.  hj^sdovaui.  is 

attained  the  age  of  twenty-4»e  years,  and  to  such  of  the  daughters  as  diould 
hawe  Bttaiaed  that  a^  or  be  married  (which  should  first  happen),  after  die 
deoease  of  the  same  Sur  H.  Cavendish. 

The  settlement  directed  that  if  there  dKNild  be  two  or  more  younger  children 
of  the  marriage,  the  10,000/.  should  be  apnortioned  between  them  as  Sir  H. 
Cavendidi  and  his  wife,  or  the  survivor  of  tnem,  should  appoint,  and  in  the 
event  of  there  being  no  appomtment,  then  equally. 

The  appointment  of  the  10,00W.  was  made  among  four  of  the  children. 
The  last  appointment  was  of  the  sum  of  S,000/.,  making  up  the  whole  sum  of 
10,000/. 

This  sum  was  appointed  to  one  of  the  children  only,  leaving  two  of  the  chil- 
dren without  any  appointment  in  their  favour.  The  8,000/.  has  not  been  raised. 
The  Vice-Cbanoellor  decided  that  this  last  appointment  was  not  warranted  by 
the  power,  and  that  each  of  the  younger  chiiaren  was  therefore  entitled  to  an 
equal  share  of  the  8,000/. 

No  complaint  has  been  made  of  this  decision.  But  it  was  contended  that  as 
all  the  younger  children  had  attained  twenty-one  in  the  lifetime  of  Sir  H. 
Cavendish,  who  died  in  1804,  the  claim  was  barred  by  the  Statute  of  Limita- 
tions, 8  &  4  Wm.  4,  c.  27,  s.  40,  by  which  it  is  enacted,  <^  That  no  action,  suit, 
or  other  proceeding  shall  be  brought  to  recover  any  sum  of  money  secured  by 
any  mortgage,  judgment,  or  lien  charged  or  payable  out  of  any  land  or  rent  in 
law  or  in  equity,  or  any  legacy,  but  within  twenty  years  next  after  a  present 
right  to  receive  the  same  shall  have  accrued  to  some  person  capable  of  givii^  a 
discharge  or  release  for  the  same.^'  But  in  this  case  the  term  of  500  years  is 
still  in  the  trustees,  and  there  is  nothing  therefore  in  the  statute  to  prevent  them 
from  raising  the  residue  of  the  10,000/.  in  the  manner  described  by  the  settle- 
ment.  The  money,  when  so  raised,  will  be  held  by  them  as  trustees  for  the 
purposes  of  the  settlement;  that  is,  for  the  use  and  benefit  of  the  parties  enti- 
tled under  the  settlement,  and  therefore  as  to  the  two  seventh  shares  for  the 
plaintiff,  the  personal  representative  of  two  of  the  younger  children.  To  a  case 
of  this  nature  between  the  trustee  and  cestui  que  trust,  the  statute  has  no 
application.  The  trustee  hcdds  not  adversely  to  his  cestui  que  trust,  but  for 
Ipm  and  for  his  use  and  benefit. 

The  iudgment,  therefore,  of  the  Vice-Chancellor  upon  this  point  must  be 
aSmed  with  costs. 


THE  VICE-CHANCELLOR  OF  ENGLAND. 
Saturday,  Jtdy  5,  1845. 

BoaxzT  o.  MAcnoiiAZ.D.(a) 

dUmt  tethd  que  Imgl— 'g^'iwfwi^ffi    ulabiomlg^r'mil  qf  trmt  ty  aome  qf  ike  truthmf  wkMer 

iinilmg  §m  ikt  aiket  inmimt, 

3L  r.ibykk  Witt  gme  the  reniiari»iiiiff§ut  Iff  eerUm  UnekM  mtatet  to  fuwr  pereau  as  IrmHsee^ 
during  the  t^e  qfff.M.,  whowaetm  Mm.  Thme  qfthem  had  durimg  the  teetator^e  Hfit  mimiiied 
thai  they  held  the  rmde  m  irwrifor  JET.  If.  *  ike  alien . 

Beidimtder  the  eirewmetameee  qf  the  eaee,  their  aehmtwledgment  did  not  hind  the  four  tmeieee,  and 
<tt<<»  irmtt  hmA  keen  eeiakliahed  agninei  ihmn, 

npHE  testator,  Robert  Finch,  by  his  wiD^  bearing  date  the  19th  of  August, 

JL     1828,  gave  and  devised  unto  Archdeacon  W.  Maodonald,  C.  P.  Bumey, 

BD.,  C.  Tbompaon,  Esq.,  and  Thomas  Webster,  Esq.,  Hieir  hebs  and  assigns, 

{a)  lUpoited  }ej  G.  Golpsmith,  Eiq.,  B«iltlw*al4mr. 
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all  his  freehold  estates,  upon  certain  trusts  thereinafter  declared.  He  then  be- 
queathed all  his  leasehold  estates,  as  well  for  lives  as  for  years,  and  all  term  and 
terms  and  interest  which  he  might  have  therein  at  the  time  of  his  decease,  unto 
the  said  W.  Macdonald,  C.  P.  Bumey,  C.  Thompson,  and  T.  Webster,  their 
heirs,  executors,  administrators,  and  assigns,  respectively,  according  to  the 
nature  of  the  several  estates,  and  declared  that  they  should  stand  possessed  of 
the  said  trust  freehold  and  leasehold  estate,  and  annual  produce  thereof,  upon. 
certain  trusts  therein  mentioned,  during  the  life  of  Maria  Finch ;  and  from 
and  after  her  decease,  upon  trust  that  they,  the  said  trustees  (if  his  secretary, 
Henry  Mayer,  should  be  then  living),  should  retain  unto  and  for  their  own 
use  and  benefit,  the  rents,  issues,  and  annual  produce  of  his  said  freehold  and 
leasehold  estates,  during  the  life  of  the  said  Henry  Mayer. 

The  testator  died  on  the  16th  of  September,  1880,  and  Maria  Finch,  the 
first  tenant  for  life,  died  in  1839.  Henry  Mayer  was  an  alien.  The  bill  was 
filed  by  Dr.  Burney  and  T.  Webster,  wherein  it  was  alleged  that  the  testator 
had  stated  to  Webster  his  wish  that  the  trustees  should  piy  the  rents  and 
profits  to  Mayer,  and  that  he  had  so  devised  his  estates  to  them,  by  reason  of 
Mayer  being  a  foreigner,  and  had  requested  Webster  to  give  him  some  acknow- 
ledgment,  which  Webster  accordingly  did  in  the  form  of  a  letter,  that  he  and 
his  co-trustees  would  make  over  the  proceeds  to  Mayer.  The  bill,  moreover, 
stated,  that  Burney  and  Thompson  had  also  received  similar  communications 
and  requests  from  the  testator,  and  had  also  sent  similar  letters  of  acknow- 
ledgment. Thompson,  in  his  answei*,  admitted  that  he  had  sent  such  a  letter 
as  ttiat  mentioned  by  the  plaintiiT;  but  Macdonald,  in  his  answer,  positively 
denied  that  any  request  whatever  relating  to  the  disposition  of  the  rents  and 
profits  of  the  testator'^s  freehold  and  leasehold  estates,  during  the  life  of  Henry 
Mayer,  had  ever  been  made  to  him  by  the  testator ;  or  that  he,  Macdonald, 
had  made  any  promise  to  hold  the  interest  given  by  the  said  will  for  the  benefit 
of  the  said  Henry  Mayer,  and  submitted  that  he  was  himself  entitled  to  the 
rents  and  profits  of  the  said  real  and  personal  estates,  during  the  life  of  Henry 
Mayer.  The  Master,  in  his  report,  found  that  the  foregoing  facts  were  true, 
and  found  other  evidence  respecting  the  testator^s  intention  to  give  the  rents  in 
Question  to  Mayer,  and  that  he  was  unable  to  state  who  was  the  heir-at-law  of 
tne  testator,  Robert  Finch. 

The  cause  coming  before  the  Court  upon  further  directions,  the  points  raised 
were  whether  the  trust  was  void,  and  the  next  of  kin  entitled  ?  Whether  the 
Crown  was  entitled  as  to  land  given  to  an  alien,  or  in  default  of  an  heir-at- 
law  ?  Whether  the  four  trustees  were  beneficially  entitled,  or  whether  three 
of  them,  having  yielded  up  the  rights,  the  fourth  was  not  entitled  to  take  the 
whole  ? 

Bethell  and  SHnton,  for  the  next  of  kin,  contended,  that  the  rents  bdng 
undisposed  of  during  the  life  of  Mayer,  and  the  declarations  made  by  the  trus- 
tees nugatory,  the  next  of  kin  were  entitled ;  for  if  those  declarations  were  bind- 
ing, it  would  be  easy  to  evade  the  policy  of  law,  and  make  a  devise  to  an  alien. 
Iran  alien  could  take  even  an  equitable  estate,  he  would  become  a  channel 
through  which  the  Crown  might  acquire  the  property.  Where,  however,  die 
\ef|B^  estate  is  in  trustees,  the  Crown  cannot  take  the  equitable  interest. 

Case  for  the  next  of  kin :   Burgess  v.  Wheats  (1  Eden,  177). 

Letoisj  for  the  defendant  Thompson,  submitted,  that  the  Court  would  not 
interfere  with  the  estate,  but  leave  it  in  the  hands  of  the  devisees.  {Henchman 
V.  Attwmey-General^  3  M.  &  K.  485.) 

Twiss  and  Wray^  for  the  Attorney-General. — The  question  is  whether  this 
be  a  trust  for  an  alien.    The  trustees  have  no  right  to  say,  ^^  If  we  are  not  per« 
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mitted  to  take  the  land  for  Mayer,  we  intend  to  take  it  and  enjoy  it  ourselves.* 
Suppose  there  bad  been  a  regular  conveyance  made  to  these  trustees  for  Mayer, 
ana  they  had  executed  a  declaration  of  trust,  would  not  the  Court  have  consti- 
tuted them  trustees  for  an  alien  ?  The  Crown  has  a  right  to  a  trust  for  an 
alien.  The  case  of  Burgess  v.  Wheats  was  one  of  escheat,  because  there  was 
no  person  to  take  the  trust  property ;  here  there  is  a  person  to  take,  but  not  to 
hola.  There  are  several  statutes  which  speak  of  lands  purchased  for  the  use 
of  or  in  trust  for  aliens.  (I  Anne,  st.  1,  c.  7;  89  &  40  Geo.  8,  c.  88 ;  47  Geo.  8, 
s.  52,  c.  24.)  These  shew  that  the  Crown  has  a  right  to  estates  held  in  trust  for 
the  benefit  of  aliens. 

Cases  for  the  Crown :  Duhourmelin  v.  Sheldon  (1  Beav.  79) ;  Fourdrin  v. 
Gowdey  (3  M.  &  E.  883) ;  Sand:s  case  (3  Freem.  129);  Sugden  Gilb.  Uses, 
49,  n. ;  Duplessis  v.  The  Attorney-General  (1  Bro.  P.  C.  416)  ;  Middleton 
T.  Spicer  (1  Bro.  C.  C.  202)  ;  Muckleston  v.  Brown  (6  Ves.  52). 

Teed  and  Faber^  for  the  plaintiffs. 

Wakefieldy  Sttutrt^  Lowndes,  Lovat,  Coote,  Grove,  and  Nevinson,  for  the 
other  parties  in  the  suit. 

The  Vice-Chancellor. — This  suit  has  been  instituted  by  two  of  the  four 
gentlemen  who  were  appointed  trustees,  and  the  question  reedly  appears  to  be 
this,  namely,  whether  the  Court  can,  under  the  circumstances  of  the  case,  make 
a  declaration  that  the  whole  number  of  the  trustees,  or  three  of  the  four,  must 
be  considered  as  taking  as  trustees  for  the  benefit  of  the  alien  ?  With  respect 
to  the  claims  of  the  Crown,  1  do  not  see  how  the  Crown  can  claim  from  the 
alien  at  present.  Suppose  the  alien  could  himself  claim,  I  do  not  see  that  he 
would  be  guilty  of  doing  so  idle  a  thing  as  to  insist  that  there  is  a  trust  for  him, 
when  the  Court  would  at  the  same  time  know  that  he  would  derive  no  benefit 
whatever  from  it.  But  where  would  be  the  injury  in  decreeing  that  he  takes 
nothing?  If  the  alien  does  not  take,  how  is  the  Crown  to  take,  deriving,  as  it 
must,  if  at  all,  its  title  from  him  ?  I  can  understand  that  where  the  alien  is  in 
possession,  the  common  law  would  prevail ;  and  should  it  so  happen  that  oiBce 
could  not  be  found,  a  decree  in  this  Court  mi^ht  be  had  by  a  bill.  That, 
however,  does  not  appear  to  be  the  case  here.  You  must  put  a  fair  construc- 
tion upon  the  whole  transaction ;  and  it  strikes  me  very  forcibly,  that  the  tes- 
tator^s  mind  was  that  there  should  be  an  effectual  trust  declared  by  all  four 
trustees ;  but  as  to  Macdonald,  no  trust  has  been  shewn  on  his  part ;  and,  no 
doubt,  when  these  gentlemen  wrote  the  letters  admitting  the  trust,  they  did  so 
under  the  impression  that  all  four  would  concur  in  givmg  effect  to  the  trust ; 
byt  it  does  not  appear  that  they  were  aware  of  the  inoperative  effect  of  those 
letters,  as  regardea  the  interests  of  the  alien.  Could  it,  then,  be  said  that  the 
trust  Tested  when  they  were  signing  things  the  eff*ect  of  which  they  were  igno- 
rant ?  It  is  not  the  practice  of  the  Court  to  bind  parties  by  such  a  methc^  of 
construction.  These  papers  are  not  such  as  will  authorize  the  Court  to  declare 
to  be  binding.  I  have,  therefore,  no  alternative  but  to  leave  the  matter  as  I 
find  it.  Declare  that  no  trust  is  established  against  the  trustees. 


BEAL  PROPBBIVjfti»/«DNV»KAfaNG  CASES. 


THE  VICE-CHANCELLOR  OF  ENGLAND. 

Wednesday  and  Thursday,  July  9  and  10,  1846. 
Watson  v.  EN6LAND.(a) 

Will — 09nHruciioH — dame  of  twrpiwrtMp. 

B,W.,a  testatrix,  by  her  will  gave  a  eum  of  money  tfier  the  deeeaee  of  J,W.,  to  be  equally  tUndsi 
among  the  five  daughters  qf  B.,  and  added  the  following  proviso ;— '*  ff  any  of  the  said  daugkUn 
should  die  in  the  Itfetime  of  J.  W.,  leaving  lawful  issue,  then  my  will  is,  that  the  respective  issue 
of  such  deceased  daughters  shall  have  equally  divided  among  them  their  mother's  share ;  but  4m 
ease  any  qf  the  said  daughters  ofB.  should  die  during  the  lifetime  ofJ.W.,  without  lawful  issue, 
that  then  the  said  sum  shall  be  equally  divided,  share  and  share  aUke,  among  the  survivimg  sM 
daughters," 

Three  qf  B.*s  daughters  died  in  the  lifetime  qf  the  testatrix,  two  after  her  decease,  but  only  one  qf 
them  leaving  issue.  On  the  death  of  J,  W.,  the  tenant  for  life, — Held,  that  the  issue  took  one^J^h 
'  only  qf  the  whole  fund,  and  that  there  was  an  intestacy  as  tofour-fifths  thereof 

JOHN  WATSON,  previous  to  his  marriage  with  Elizabeth  Robinson, 
executed  a  bond  to  two  trustees,  bearing  date  4th  of  February,  179S, 
Urith  the  following  condition  for  making  the  same  void ;  namely,  if  the  said 
Elizabeth  Robinson  should  depart  this  life  in  the  lifetime  of  the  said  John 
Watson,  then  that  the  said  John  Watson,  his  heirs,  executors,  or  administra-; 
tors,  should,  after  the  decease  of  the  said  Elizabeth  Watson,  without  fraud  or 
delay,  well  and  truly  pay  or  cause  to  be  paid  unto  such  person  or  persons,  his, 
her,  or  their  executors  or  administrators,  to  whom  the  said  Elizabeth  Robinson, 
notwithstanding  her  coverture,  should,  by  any  writing  or  deed,  purporting  to 
be  her  will,  mind,  or  appointment,  under  her  hand  and  seal,  executed  in  the 
presence  of  two  or  more  witnesses,  give,  bequeath,  or  dispose  of  all  or  any  part 
of  the  sum  of  1,500/.  therein  mentioned  to  and  for  such  use  and  uses,  intents  and 
purposes  as  in  and  by  such  deed  or  writing  should  be  mentioned  and  expressed 
or  intended. 

.  The  marriage  having  shortly  after  taken  place,  Elizabeth  Robinson,  then 
E.  Watson,  by  a  writin^g,  purporting  to  be  a  will,  bearing  date  10th  of  Marcl\, 
1,816,  and  attested  by  two  witnesses,  bequeathed  as  follows :  <^  I  give  and 
bequeath  unto'mv  said  husband,  John  Watson  (if  he  shall  survive  me),  during 
bis  natural  life,  the  interest  of  the  sum  of  1,500/.  which  was  secured  to  me  upon 
bond  the  morning  before  our  marriage,  and  ;after  his  decease  I  order  that  the 
said  sum  of  1,500/.  shall  be  divided  equally  among  the  five  daughters  of  my 
late  sister  Britton.  If  any  of  the  said  daughters  should  die  during  my 
husband^s  lifetime,  leaving  lawful  issue,  then  mv  will  is,  that  the  respective 
issue  of  such  deceased  daughters  shall  have  equally  divided  amon^  them  thdr 
mother^s  share ;  but  in  case  any  of  the  said  daughters  of  my  sister  Britton 
should  die  during  my  husband's  lifetime  without  lawful  issue,  that  then  the 
said  sum  of  1,500/.  shall  be  divided,  share  and  share  alike,  among  the  surviving 
said  daughters.^'  The  testatrix,  E.  Watson,  died  in  18^.  Her  sister  Britton 
had  five  daughters ;  three  of  them  died  in  the  testatrix^s  lifetime ;  another, 
Sarah,  died  in  the  year  1821 ,  leaving  a  son,  John  Snowball,  one  of  the  defen** 
dants.  The  fifth  daughter,  Margaret,  died  in  18S4  without  issue.  John 
Watson,  the  tenant  for  life,  died  in  1841. 

Betkell  and  Hutback^  for  the  plaintifi^s,  contended  that  in  any  event  the  issue 
is  only  substituted  in  the  mother^s  place,  and  was,  therefore,  entitled  to  no 
more  than  her  share,  namely,  one*fiftn.     That  Margarets  was  a  vested  share^ 

(o)  Reported  by  G.  Goldsmith,  Siq.,  Banister-tt-fanr. 


oouamsr  «« wmcMapb  i? 


cglgoet  to  be  defctted  by  ber  djWft  io  the  lifedme  of  J.  Watm,  the  l 

im  hh.    The  word  <<  aumving''  deerly  referred  to  hie  destk    {Ta^lmr  yh 
Memrle^,  1  ColL  10&) 

Wake/iM  and  CMpriefi,  for  the  defendants.-— The  wocd  ^  farming  "*  mmj 
BCltnr  to  the  deoeue  of  the  dau^ter  without  issue,  and  "  survivor*'  is  CKiabfe 
of  iceeivii^  a  more  extended  signification  than  that  contended  for,  and  mw 
saaietimes  mean  <^  others.''  So  that  John  Snowball  would  be  entitled  to  half 
the  fund.  The  issue  in  this  case  are  placed  in  the  same  positioa  as  their 
■Mlhenk  (JTarota  y.  Pond^  9  Sim.  £40;  L^enne^  S  K.  701;  Onmdar  ^ 
iSUom;  E^r.Mttfmhf^4  M.  k  C.  SSL) 

BMMy  in  reply.— The  objects  which  the  testatrix  had  in  her  mind  were 
daogbters,  and  the  only  event  to  which  <<  surviving ''  is  applicaUe  is  the  period 
when  the  fund  becomes  payable,  which  is  the  death  of  testatrix'^s  husband. 
We  contend  there  is  an  intestacy,  Ibr  none  of  the  daughters  survived;  therefbre, 
there  is  no  one  to  take. 

The  Vicft-CHAMcxLLom  thought  that  it  was  quite  clear  that  the  testatria: 
intended  that  the  child  of  a  deceased  daughter  should  have  the  mothei^s  shaie, 
and  the  only  question  as  to  the  word  '^  survivii^  "^  was,  whether  it  might  net 
be  construra  *^  other  ;'*' but  upon  the  whole,  his  opinion  was^  that  tro  wmd 
^ surviving^ had  relation  to  the  husband's  death,  and  that,  as  none  of  the 
daughters  of  Mrs.  Britton  survived  the  tenant  for  life,  there  was  an  intestaey 
PA  to  fiMir-fiflhs,  and  that,  therefore,  the  defendant.  Snowball,  took  only  < 
#fth  of  the  property. 


THE  LORD  CHANCELLOR'S  COURT. 
March  5  and  7, 1846. 

CoUBTiaCT  O.   WlLLIAHS.(a) 

AimbMraiion  ^f  am^H — SUimit  ff  I^miaihm9^Binetii9r9^Lieii^^Aekno»M§mmU. 

Wkere a lefMitewm indebted ioki$  teettOor,  ha  iMeremed^Jor  ikedeti  wm  barred  bfSMmie^f 
UmiUikm,  21  /«e.  1 ,  e.  16,  tii  ike  teeHder^e  lifMme,  the  etnetOere  were  kM  mHUed,  eetd  bem$ 
mMiSed,  were  beemd  to  reitdm  eo  mmek  ef  the  iegtHf  m  wm  m^itiemi  te  eeH^  ike  debt,  Sit 
0m>euiere  are  emUUed  tc  treat  the  debt  ae  m  nmeh  ef  tbe  teetmter'e  aeeete  m  tbe  ktmde  ef  MS 
U$eAee^  and  to  reqmire  Mm  to  apply  mek  aeeete  in  eati^fketion  qf  Me  emn  lepaeff.  The  remedpf 
but  not  the  debt,  ie  barred  by  the  StatuU  ofUmUatUme. 

Am  adeeieeion  by  the  legatee  deliberate  made  npen  eeeerdt  oeeaeione,  held  to  be  eemehubte  tMai 
4ukfancm  made  to  Mm  by  the  legator  were  loane,  and  not  yifte,  although  the  eiremnetaneee  tmdet 
eeJUeh  the  money  had  been  adoaneedf  and  the  relaHee  poeitione  of  the  partiee,  rendered  it  hiyhfy 
probable  that  the  teetator,  noiwitheiandiny  he  had  tahen  eeeuritieej  neeer  intended  to  ineiet  lyMH 


ALDB0R0U6H  RICHARDSON,  by  his  wiU,  bearing  date  in  ISStBy 
bequeathed  the  sum  of  2,500/.  to  trustees,  upon  trust  to  pay  the  income 
or  dividends  to  Robert  Hamilton,  during  his  life,  and  that  his  receipts  fior  the 
Avfilend  should  alone  be  discbarges,  and  that  he  should  be  unable  to  sdl  or 
duoge  his  interest  in  the  dividends ;  and  after  his  death,  upon  trust  to  apply 
die  capital  of  the  l^acy  as  Robert  Hamilton  should  appoint ;  and,  in  case  of 
aaappointment,  to  his  executors  and  administrators.  The  testator  had  originally 
giyen  other  benefits  to  Robert  Hamilton,  who  was  the  testatcv^'s  cousin,  but,  with 
the  exception  of  the  legacy  of  2,S00/.  had  revoked  them  idl  by  several  codicils, 
Tber  testator  died  in  December,  18S1,  and  the  plaintiff,  who  was  assignee  from 

(a)  ]lipsrlsd.l»f  R.  G»  W«&voa»»  Eiq.,  BaivMw^at-taw; 


( 


)e 


BEAL  PROPERTY  AND  CONVEYANCING  GAfiES. 


Robert  Hamilton  of  the  legacy,  61ed  her  bill  against  the  testator'^s  executors  for 
payment  of  the  legacy  of  S»50W.  The  executors  submitted  to  bring  the  amouift 
into  court,  and  a  reference  was  made  to  the  Master  to  inquire  whether,  at  tk 
testator^s  death,  Robert  Hamilton  was  indebted  to  him  in  any  and  what  sum  of 
money,  and  liberty  was  given  to  the  Master  to  state  special  circumstances.  The 
Master  having  made  his  report,  exceptions  were  taken  by  the  plaintiff,  and  the 
exceptions  and  the  cause  on  further  directions  were  heard  together.  Vice* 
Chancellor  Wigram  held,  that  the  executors  might  retain  so  much  of  certain 
debts  found  to  oe  due  from  Robert  Hamilton  to  the  testator,  notwithstanding 
the  remedy  for  such  debt  was  barred  by  the  21  Jac.  1,  c.  16,  at  the  time  of  the 
testator^s  death  ;  and  that  the  testator^s  advances  had  been  shewn  by  the  admis- 
sions of  the  legatee,  Robert  Hamilton,  to  have  been  loans,  and  not  gifts,  (a)  The 


(a)  CMTfticy  ▼.  WOHemt  (3  Hare,  539).  Joly, 
1844.  Sir  Jm.  Wigram,  V.C.— The  foUowiDg 
paflMges  are  from    Uie  Vice-ChanccUor't  judg- 

**  Asiuaiog  the  Muter  to  hwrt  aseertaioed  that 
EdTanoes  to  a  certain  amount  were  made,  he  had 
then  to  consider  whether  they  were  gifts  or  loans. 
Now  it  appears  that  Hamilton  became  banlcmpt, 
and  before  Ute  assignment  under  which  the  plaintiff 
claims  the  legacy,  Hamilton  represented  by  his 
balance-sheet,  and  his  examination  in  the  bank- 
inptcy,  that  he  was  a  debtor  to  the  testator  to  the 
mmonnt  of  6,000Z. ;  and  on  his  examination  he  speci- 
ied  the  particttlar  snm  of  1,100/.  as  having  been  ad- 
vanced for  his  commission.  It  was  nrg«l  for  the 
plaintiff,  and  for  the  reason  I  am  abont  to  mention, 
1  am  inelined  to  agree  with  that  argument, — that 
ike  admistioH  made  in  the  bankruptcy  was  not  tueh  an 
aeknaioledgmeni  qf  the  debt  ae  wmld  take  the  case 
4mt  of  the  statute, 

'*  But  on  the  question  whether  a  debt  was  owing 
by  a  bankrupt,  why  am  I  not  to  hold  that  the  ad- 
nussion  of  a  party  made  in  his  balance-sheet,  and 
upon  his  examination,  is  evidence  that  the  ad- 
Taaeea  made  to  him  were  loans,  and  not  gifts  ? 
And,  if  so,  there  was  an  admission  of  debt  to  an 
amount  far  exceeding  what  the  Master  has  found. 

'*  Hie  case,  however,  did  not  rest  on  that  evidence 
alone.  A  printed  book  was  produced,  in  the  print- 
ing and  puUithing  of  which  it  was  proved  that 
Robert  Hamilton  took  an  active  part ;  and  a  letter 
'was  also  in  evidence,  written  by  nim,  referring  to 
the  same  book,  and  he  there  expressly  states,  that 
the  1,100/.  had  been  advanced  to  him  by  the  tee- 
tator,  and  constituted  a  debt  which  be  was  bound 
to  pay.  Opposed  to  this  was  the  evidence  of  Sir 
John  Hamilton,  who  says  positively  that  the  tes- 
tator stated  to  him  that  the  1,100/.  was  a  gift. 
With  respect  to  all  the  other  advances.  Sir  John 
Haasilton  snys,  that  from  general  convemtions 
with  the  testator,  he  bcUeves  thev  were  gifts ;  but 
I  cannot  take  his  evidence  as  applying  diitinctly  to 
any  thing  except  the  1,100/.  And  with  respect  to 
that  sum,  it  Is  opposed  to  the  positive  statement 
and  oath  of  the  iqfatee,  coupled  with  the  possibility 
that  Sir  John  Hamilton  may  have  been  mistaken. 
The  only  other  evidence  is  that  of  a  servant  of  the 
tcstotor,  on  which  I  shall  only  observe,  that  it  is  of 
rach  a  ns*ore,  that  I  am  not  disposed  to  believe  it 
in  opposition  to  the  stalessent  of  the  legatee  him- 
aelf.  If  the  meaning  of  the  testator  was  different 
from  that  which  he  communicated  to  Robert 
Handltou,  I  must  tiaink  that  he  would  have  tokea 
9  Other  BMansof  Buikinr  it  knovm  than  that  of 
rant.    The  distinction  between 

I  right 
to dtauad  pajBMit  of  the  money;  aad,  thctefofe. 


whether  he  intended  the  advance  to  be  a  gift,  or 
whether  he  lent  it  to  a  man  who  he  thought  could 
never  repay  him,— if  the  testator  reserved  to  Urn- 
self  the  right  of  recovering  the  money.  It  was  a 
loan,  and  not  a  gift.  My  opinion  is  that  the  Master 
was  right  in  finding  that  these  advances  were  loans, 
and  not  gifts. 

"  The  next  question  Is,  what  was  the  amount  of 
the  debt  ?  The  300/.  was  not  barred  by  the  statute 
at  the  testator's  death.  The  1,100/.,  I  think,  Is 
also  suffclently  proved  to  have  been  taken  out  cC 
the  Statute  of  Limitations  by  the  letter  written  by 
Robert  Hamilton  to  Lord  Fltxroy  Somerset  I 
shall  presently  observe  on  what,  under  the  late 
statute,  I  understand  to  be  the  law  with  respect  to 
the  acknowledgment  taking  the  ease  out  of  the 
statute.  Now  the  amount  of  the  balance  Is  only 
shewn  in  two  ways— by  the  balance-sheet  and  the 
examination  under  the  bankraptcy.  Two  oligectiont 
were  taken  to  this ;  one  was  that  the  amount  ol  the 
balance  was  not  specified  in  the  balance-sheet  or  fai 
the  examination.  And  Kennett  v«  Milbank  (8  Bingh. 
38)  was  cited  as  an  authority  that,  under  the  recent 
statute,  it  was  necessarv  that  the  amount  should  be 
stated.  That  proposition  certainly  surprised  me- 
I  had  always  understood  that  the  same  acknew* 
lodgment  that  would  have  sufilced  before  Loid 
Tenterden's  Act,  would  sufllce  after  it,— witii  tUs 
difference,  that  since  the  Act,  the  acknowledgment 
must  be  in  writing;  whereas,  before  the  Act,  a 


M»v  ouicr  means  m  muuiK  ic  Known  inan  uu 
gossiping  wMi  a  servant.  The  distinction  bet^ 
a  loan  aM  a  gtft  depends  on  the  question  whi 
the  testator  «d  or  did  not  retain  to  himself  a  i 


verbal  acknowledgment  would  have  been  sufikieBt» 
On  a  careful  examiaation  of  Kennett  v.  Milbank,  I 
very  much  doubt  whether  the  Lord  Chief  Justiee 
meant  to  lay  down  what  one  part  of  the  judgment 
would  seem  to  imply.  Certainly,  the  other  judses 
advanced  no  sneh  proposition;  and  the  case  of 
Haydon  v.  WUUams  (7  Bingham,  163)  contains  t 
judgment  by  tlie  same  leamra  judge  to  the  contrmy 
effect.  The  deference  due  to  any  dictum  of  mt 
Chief  Justice  of  the  Common  Pleas  naturally  dsew 
attention  to  the  point ;  and  the  moment  an  oppor- 
tunity occurred.  It  was  brought  again  under  the 
view  of  the  Court ;  and  In  Lechmere  v.  Fktchat  (I 
Cr.  &  Mees.  608),  and  Watter  v.  Laey  (1  Man.  & 
Or.  54),  it  was  expressly  decided  that  it  was  not 
necessary  the  amount  should  appear.  There  can  be 
DO  doubt,  that  if  a  person,  before  the  statute,  had 
written  to  a  stranger  and  said,  *  I  owe  A.B.  a  sum 
of  money  upon  a  balance  of  account,*  that  aeknow* 
ledgment  made  to  another  person  might  have  beea 
taken  advantage  of;  an  action  might  have  been 
sustaiaed  upon  it,  and  the  balaaee  pr^rcd ;  andmHh 
I  apprehend  to  be  the  law  now. 

<•  But  the  question  remains,  whether  this  Is  an  ■«• 
knowiedgment  to  take  the  case  out  of  the  stitute  t 
And  the  rule  as  to  that,  OB  the  authority  of  the  cufa 
dtcd,  I  take  to  be,  that  the  acknowUdgmeal  must 
beonewhenby  the  party  charges  himael&    Ute 


OOUBTNEY  V.  WUXUBIS. 


!• 


Matter  by  his  report  found  that  the  testator  was  a  geotleman  ct  large  fortune* 
and  that  for  many  years  pievious,  and  up  to  within  about  two  years  of  his  de- 
oease,  a  great  intimacy  existed  between  nim  and  Robert  Ham&ton ;  and  that 


aeknowledm  a  debt,  and  says  BotbiDg  mott,  the 
Court  impnei  a  promise  to  pay  the  debt ;  but  if  his 
poniie  ia  to  p«y  <Mit  of  a  pattieolar  fond,  or  if  he 
oaly  poiata  out  where  payment  i«  to  be  had,  that  is 
not  an  acknowledgment  whereby  he  charges  him- 
self; and,  Uierefore,  it  does  not  take  Uie  case  oat  of 
the  statute,  except  as  regards  the  partleular  faad 
referred  to.  (See  Pkitt^  j,  PhillipSf  3  Hare,  299.) 
That  being  the  stale  of  the  case,  I  have  heard  no 
aignment  to  satisfy  me  that  a  compulsory  acknow* 
ledgment,  drawn  from  a  party  in  bankruptcy,  where 
the  object  of  the  proceeding  is  not  to  charge  the 
party,  but  to  discbarge  him  and  distribute  his  assets, 
oonld  be  an  acknowledgment  taking  the  case  out  of 
the  statute.  My  general  concision,  therefore, 
iqwn  the  whole  repwt,  would  be,  that  the  Master 
was  right  in  finding  that  the  advances  were  loans, 
a[nd  not  gifts,  and  in  his  finding  as  to  the  amount 
of  those  loans ;  but  probably,  that  I  differed  from 
Urn  as  to  the  legal  sufficiency  of  some  of  the  ad- 
missions upon  which  he  had  taken  the  debt  out  of 
the  statute. 

•«  Supposing,  then,  that  I  should  come  to  the  con- 
clusion taat  the  Master  has  miscarried  on  the  last- 
mentioned  point,  the  regular  course  would  be  to 
tiefer  the  case  back  to  the  Master  to  reriew  his 
report  in  that  particular  only  in  which  I  differed 
from  him.  But  the  reference  back  to  the  Master 
would  be  so  mnch  useless  expense  and  delay.  The 
order  on  further  ditfcctions  would  be  the  same.  Ac- 
eordingly  the  cause  was,  upon  my  suggestion,  set 
down  upon  furlhcr  directions;  and  the  question 
was  very  fully  argued  upon  the  above  assumption. 

"  The  Statute  of  Limitations  that  governs  the  pre- 
sent ease  is  the  21  Jac.  1,  e.  16,  which  takes  away 
the  remedy  against  the  debtor,  unless  the  action  be 
brought  within  six  years  after  the  cause  of  action 
arose ;  but  it  leaves  the  right  untouched,  differing  in 
this  respect  from  a  more  recent  Statute  of  Limi- 
tations, by  which  the  right,  as  well  as  the  remedy, 
is  barred.  la  accordance  with  this  construction  of 
the  Act,  it  has  been  repeatedly  decided,  and  iatettled 
laWf  thai  if  a  creditor,  by  means  qf  a  lien  or  other 
Ittuifvl  means,  can  pay  himself  trithout  resortiny  to 
an  action  against  the  person  of  the  debtor,  he  may 
lawjully  do  so.  In  Spears  v.  Harthy  (3  Esp.  81), 
which  was  a  case  of  trover,  the  defendant,  a  whar- 
finger, claimed  a  lien  upon  merchandise  in  his  hands 
for  the  balance  of  a  general  account,  which  it  was 
held  he  was  entitled  to  $  and  the  only  question  then 
was  whether,  as  the  balance  which  the  defendant 
qlaimcd  was  due  to  him  nine  or  ten  years  before  the 
action  was  brought,  the  debt  was  not  discharged  by 
the  operation  of  the  Statute  of  Limitations,  and  the 
Uen  therefore  gone. 

•*  Lord  Eldon  said  it  was  true  that,  if  the  debt  was 
discharged  by  the  statute,  there  wonld  be  no  Ken  by 
rsasoA  of  it ;  but  the  debt  was  not  discharged,  it 
was  the  remedy  only.  He  says,  *  I  am  of  opinion, 
that  though  the  Statute  of  Limitations  has  run 
against  a  demand,  if  the. creditor  obtains  possession 
of  goods  in  which  he  has  a  lien  for  a  general 
balance,  he  may  bold  them  for  that  demand  by  rirtue 
of  the  lieo.  In  this  case  the  defendant  had  a  sub- 
sUtiog  demand  when  the  goods  came  to  his  pctsses- 
sion,  and  I  am  of  opinion  he  may  enforce  it  by  the 
Ifen  which  the  law  has  given  him  for  his  general 
balance.'  Higyins  v.  Scott  (2  B.  &  Adol.  413)  is  an 
authority  also  in  point.  If  a  debtor  pays  money  to 
a  creator,  baring  acquii^ed  a  right  to  apply  it,  he 
Bay  apply  it  in  payment  of  a  debt  barred  by  the 


Statute  of  LimitaUons.  MOU  v.  Pbwkes  (5  Biag. 
N.C.  466)  is  also  an  authority  opoa  the  subject,  and 
I  may  refer  also  to  Coppin  v.  Civpte  (2  P.  Wssa. 
291),  and  Wmiamsan  v.  NayUtr  (3  Y.  &  CoU. 
208).  I  shall  assume,  fbr  the  purpose  of  the  aigu- 
ment  in  this  case,  as  being  flivouraUe  to  thephriu* 
tiff,  that  the  right  which  the  law  gives  to  the  «r«* 
ditor,  baring  a  Hen  on  the  goods  or  other  property 
of  the  debtor,  does  not  enable  a  debtor  effsotaalty 
to  plead,  by  way  of  set-off,  a  debt  barred  by  the 
Statute  of  LimiUtions ;  that  ia,  I  shall  assume  that 
the  plaintiff  might  reply  the  Statute  of  LImitationa 
in  answer  to  such  a  plea,  as  in  Che^fpie  v.  Jhirttam 
(1  Crom.  A  Jer.  1),  aad  Field  v.  Bezant  (6  B.  fc 
Adol.  367). 

*' Hie  question  then  is,  whether  the  present  case  If 
to  be  governed  by  the  principle  of  the  former  or  of 
the  latter  cases  ?  If  the  ezeeutor  had  made  hlm« 
self  personally  liable  to  the  payment  of  the  legacy, 
or  if  the  object  of  the  suit  had  been  to  charge  the 
executor  personally,  the  principle  of  the  latter  cases 
might  possibly  have  governed  this  case.  But  tUa 
is  not  a  suit  for  that  purpose ;  it  Is  a  suit  to  recover 
a  legacy  out  of  assets,— that  Is,  claiming  a  portion 
of  the  assets  in  the  hands  of  the  executor ;  and  the 
claim  is  not  made  in  any  other  way.  The  case  ia 
the  same  as  if  the  aasets  were  in  the  haads  of  the 
acoountant-general. 

"  Now  to  say  that  the  right  remains,  aad  that  the 
remedy  only  is  barred,  is,  in  a  case  like  this,  the 
same  thiag  as  saying  that  the  legatee  has  already  in 
his  hands  to  the  amount  of  his  debt  thoae  aasets  of 
the  testator  which  he  seeks  by  his  suit.  Several 
ways  of  putting  the  case  may  be  suggested  in  sup- 
port  of  the  argument  on  the  part  of  the  executors. 
Thev  may  say  to  the  legatee,  *  We  admit  your  right 
to  the  legacy ;  you  have  assets  of  the  testator  in 
your  hands ;  pay  your  leaacy  pro  foafo  out  of  those 
asseU ;'  as  in  J^s  v.  Wood  (2  P.  Wou.  1828),  anA 
Campbell  v.  Graham  (1  Russ.  &  Myl.  453).  Again 
the  executor  might  say,  *  You  ask  for  a  portion  of 
the  assets  of  the  testator,  but  you  are  yourself  a 
debtor  to  the  testator's  estate,  and  his  assets  are 
diminished  pro  tanto  by  your  default :  it  Is  against 
conscience  that  you  should  take  any  thing  out  of  the 
estate  until  you  have  made  good  what  you  owe  to 
it;*  and  the  equity  of  a  trustee  to  impound  the 
interest  of  a  cestui  qve  trust  in  the  trust  fund  under 
such  circumstances  is  clear.  {Puddy  v.  Rose,  3  Mer. 
86;  Smith  v.  SmUh,  1  Y.  &  CoU.  338;  Bx  parte 
Iwrpin,  Mont.  443.)  To  such  a  case  the  rule  that 
he  who  would  have  equity  must;  do  equity,  would 
apply  by  way  of  rebutter  to  the  plaintUrs  demand. 

**  A  third  argument  may,  perhaps,  be  suggested, 
though  I  do  not  place  any  reliance  upon  it.  If  the 
testator  had  been  living,  and  the  statute  had  been 
pleaded  to  an  action  by  himself,  he  might  have 
enforced  his  claims  to  the  amount  of  the  legacy,  by 
cancelling  the  legacy  in  his  will.  Now  if  the  will 
was  made  on  the  supposition  that  the  debt  existed, 
it  was  in  contemplation  of  law  made  on  the  suppo- 
sition that  the  debt  would  be  paid ;  and  if  the  cir- 
cumstances under  which,  and  with  reference  to 
which,  the  will  was  made  became  altered  by  the  act 
of  the  legatee,  is  it  not  possible  that  a  court  of  jus- 
tice, in  this  case,  as  well  as  in  many  others,  might 
hold  the  altered  circumstances  to  operate  as  a  re- 
vocatioa  ?  I  do  not,  however,  as  1  have  said,  relv 
upon  the  last  point ;  I  think  the  first  and  second 
points  are  decisive  of  the  case." 


»  HEAL  PROFERFV  AND  €  WiTETAlldlNO  GASES. 

Bcbert  Hamilton  ft^quently  applied  to  him  for  money,  iriA  which  AppliartiaM 
the  ttstator  often  complied.  The  Master  then  set  forth  tibe  partieulars  ef  flev»- 
fal  bills  of  exchange,  drawn  by  Robert  Hamilt<m  on  and jwcepCed  1^  the  teHa 
tor,  and  afterwards  paid  by  him  when  at  maturity ;  and  also  of  several  cheques 
tewn  by  the  testator  on  his  banken^  and  payable  to  Bobert  Hamilton,  or 
bearer,  which  had  been  afterwards  paid  by  the  bankers ;  all  of  such  bills  and 
cheques,  except  die  two  last  bills,  being  of  different  dates,  between  July,  IHfl^ 
andjDeoember,  18£6;  tbe  two  last  UUs  wete  dated  the  89th  of  May,  1826,  ibr 
100/.,  and  fbe  Ist  of  May,  18Se7,.for  SOOL  The  Master  also  &und  that  on 
llie  Slst  of  October,  18S^  the  testator  advaneed  to  Robert  Hamilton  1,100/.  to 
purchase  a  full-pay  company  in  a  remoent  of  foot;  and  tibat  Bdbert  HaDdhan 
then  gaTC  the  testator  a  leocipt  as  f(dIows : — <<  Englefield  Green,  .Egham,  iElst 
of  October,  1824.  ReoeiTed  from  A.  Richardson,  Esq.,  1,100/.  for  the  pur- 
chase of  a  full-pay  company. — ^Robert  Hamilton,  99tb  r^ment.^ 

And  the  Master  found  tnat  by  the  state  of  facts  of  the  plaintiff,  it  was  allegped 
that  the  testator,  in  the  year  1821,  gave  to  and  expendea  for  Robert  Hamuton 
1,100/.  in  Uie  purchase  of  his  commission,  and  in  getting  promotion  for  him  in 
his  regiment;  and  that  the  testator  at  various  times  dunng  the  year  18SS,  and 
down  to  1828,  gave  to  Robert  Hamilton  several  sums  of  money  for  his  outfit 
and  to  meet  the  expenses  of  his  r^ment ;  and  that  the  testator  did  not,  at  any 
time  during  his  life,  set  up  any  claim,  or  make  any  demand  ^^nst  Robert 
Hamilton,  m  respect  of  such  donations  or  gifts ;  and  even  if  sudi  gifts  could 
have  been  claimed  as  debts,  the  testator  well  knew  the  inalnlity  of  Robert 
Hamilton  to  pay  the  amount  tliereof ;  and  the  testator  did  not  intend  (hat  die 
debts  should  DC  put  in  suit,  or  otherwise  demanded  by  his  executors;  or,  at 
least,  that  the  same  should  be  put  in  suit  or  demand  against  the  said  legacy  of 
HfBOOL ;  and  he  found  that  Messrs.  Bosanquet  and  Co.,  by  order  from  and  on 
account  of  the  testator,  paid  to  Robert  Hamilton  various  sums  in  respect  of 
a  weekly  payment  of  2/,,  beginning  in  April,  and  ending  in  December, 
18S1 ;  and  he  found  that  in  cortain  depositions  taken  in  .a  cause  of  HamUn 
ton  V.  WtUiam$y  Sir  John  Hamilton,  amoo^  other  things,  said,  that  he  knew 
the  testator  intimately  twenty  years  before  hts  death,  and  that  about  the  autumn 
of  1824,  when  Robert  Hamilton  was  gazetted  a  captain  in  the  army,  the  de- 
ponent visited  the  testator,  and  in  a  conversation  with  him  rdative  to  the  1,100/i, 
which  the  testator  told  the  deponent  he  had  given  for  the  purchase  of  the  cap- 
tain's commission,  the  testator  said  that  he  (the  testator)  was  very  happy  m 
having  purchased  the  commission,  and  hoped  Robert  Hamilton  would  get  for- 
ward in  the  army,  and  that  he  had  made  him  a  present  of  it,  and  that  he  had 
given  him  a  great  deal  of  money,  and  should  then  stop  his  hand,  as  he  had 

E'ven  him  so  much ;  and  that  late  in  1880,  the  testator  told  the  deponent  that 
^  (the  testator)  had,  when  tlie  said  commission  was  purchased,  given  Robert 
Hamilton  a  large  sum  of  mon^  for  the  purpose  of  fitting  him  out  for  his  regi- 
ment ;  and  that  the  testator  afterwards  told  the  deponent  that  he  had  since 
ffiven  Robert  Hamilton  another  large  sum  to  fit  him  out  a  second  time ;  and  the 
deponent  understood  from  the  testator,  that  all  the  moneys  which  the  testator 
had  advanced  to  or  for  Robert  Hamilton,  had  been  advanced  as  gifts,  and  not 
as  loans.  In  opposition  to  the  latter  evidence,  the  Master  found  that  one  Bay- 
lis  was  emi^yed  in  July,  1880,  by  the  solicitor  of  Robert  Hamilton,  to  print  a 
certain  exhibit,  being  a  book  or  printed  statement  of  Robert  Hamilton,  and 
that  the  proof  sheets  of  such  statements  were  sent  to  such  solicitor ;  but  that 
while  the  said  book  was  being  printed,  Robert  Hamilton  once  or  twice  brought 
some  proof  sheets  thereof  to  Bay  lis,  and  said  that  he  had  revised  and  corrected 
them.    And  the  Master  found  that  Robert  Hamilton  was  compelled  to  sell  his 
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mm;  hast  ma  tmlj  alknred  to  do  so  on  the  undentandiiig  dmt  1,0601., 
fnt  of' the  moDcy  to  arise  from  mich  sale,  diould  remain  with  the  agent  c^  the 
legiment,  for  the  payment  of  certain  creditors  of  Robert  Hamilton ;  and  he 
Iband  that,  pending  the  communications  with  respect  to  such  sale,  Robert 
Hamilton,  in  a  letter  to  the  secretary  of  the  Commander-in-Chief,  objected  to 
such  application  of  the  money  to  arise  therefrom,  on  the  ground,  amongst  others, 
of  bdng  under  a  positive  engagement  to  repay  the  1,100/.  advanced  to  him  by 
die  testator,  for  the  purchase  of*  his  company.  And  the  Master  found  that 
after  retiring  from  the  army,  Robert  Hamilton  entered  into  business  as  a  wine 
merchant,  and  in  January,  188S,  was  declared  a  bankrupt;  and  that  in  the  list 
of  the  debts  stated  in  the  balance-sheet,  tendered  by  him  on  oath,  under  the 
oommisston,  to  be  owing  from  him,  is  inserted  the  item  :— *'  The  execut(»«  of 
the  late  Mr.  Richardson.  Sundry  advances  by  the  late  Mr.  Richardson,  mj 
6,000/.  ;^  and  that  at  the  Court  of  Commissioners  of  Bankrupts,  on  the  27ta 
of  March,  1832,  before  £.  Holroyd,  Esq.,  Robert  Hamilton,  oeing  sworn  and 
examined,  said,  that  about  twelve  years  before  that  time,  Mr.  Richardson  proi> 
posed  to  him  to  make  advances  of  cash ;  and  accordingly  made  advances  to  nim 
ap  to  the  time  of  this  said  examination,  to  the  amount  of  10,000/.,  to  the  beat 
or  his  recollection:  that  about  February,  18S1,  be  gave  Mr.  Richardson,  by 
fais  desire,  an  acknowledgment  for  the  money  which  he  had  advanced,  to  the 
amount  of  8,000/.,  as  far  as  his  recollection  served,  and  that  he  believed  the 
said  sum  of  8,000/.  had  been  previously  advanced  to  him  by  Mr.  Richardson  ; 
that  he  could  not  state  what  amount  was  owine  by  him  to  Mr.  Richardson  at 
the  end  of  the  year  1825 ;  that  he  occasionally  gave  to  Mr.  Richardson  his 
acceptances  and  promissory  notes,  for  part  of  the  money  he  had  advanced,  an4 
a  receipt  also  for  1,100/.;  that  the  money  was  occasionally  advanced  by  his 
acceptances,  by  cheques  and  in  money ;  that  he  had  frequent  conversations 
with  Mr.  Richardson  since  the  year  1825,  and  upon  one  occasion  he  adverted 
to  the  will  he  had  made ;  he  never  told  him  that  the  money  which  he  had  ad- 
vanced to  him  from  time  to  time  should  go  as  an  equivalent,  or  in  satisfisurtion 
of  any  legacy  he  had  left  him ;  in  fact,  he  never  adverted  to  the  legacy ;  that 
Mr.  Richardson  invariably  stated  that  he  should  make  him  repay  the  different 
sums  he  had  advanced,  and  particularly  if  he  left  the  army. 

And  the  Master  found  that  in  December,  1832,  the  fiat  against  Robat 
Hamilton  was  annulled,  with  the  consent  of  the  creditors  who  had  proved 
under  it,  and  that  the  executors  of  the  testator  did  not  prove  any  debt  under 
the  same,  or  offer  any  opposition  to  the  annulling  thereof  And  the  Master 
disallowed  the  state  of  facts  and  charge  of  the  pudntiff^,  and  allowed  the  state 
of  facts  and  charge  of  the  defendant,  and  found  that  at  the  death  of  the 
testator,  Robert  Hamilton  was  indebted  to  him  in  the  sum  of  2,885/.  The 
plaintiff  excepted  to  the  report,  for  that  the  Master  ought  to  have  disallowed 
the  state  of  facts  and  charge  of  the  defendants,  and  allowed  that  of  the  plain- 
tiff; and  ought  to  have  certified  that  Robert  Hamiltion  was  not,  at  the  death 
of  tiie  testator,  indebted  to  him  in  any  sum,  or  if  any,  not  more  than  800/., 
the  amount  of  the  two  last  bills  of  exchange. 

Molina  and  Rudally  for  the  appellant,  the  plaintiff,  contended  that  the  plain^ 
tiff  was  not  bound  by  admissions  of  Hamilton,  which  were  contrary  to  the 
facts.  The  Vice-Chancellor  considered  the  case  a  doubtful  one.  {Tvekett  v. 
jffafty,  2  Bro.  Par.  Cas.  386.)  (o) 

(a)  WekeU  t.  Rdby  (2  Bro.   Par.  Cas.  386}.  CbaoceUor  Maodesfield    decreed,   that  he  sboold 

Fcbmary,  1794.— A.,  on  lis  desUi>bed,  d^ired  hif  deliver  up  Uui  bond  to  B.  to  te  caaeelled,  and  pay 

eacecutors  wti  to  troubU  S,  for  a  bend  debt;  the  hUcosti  both  at  law  and  in  equity*    ButtbedecMt 

cxeentor,  nerertbelets,  pat  the  bond  in  svtt.    Lord  ww  reversed  aa  to  coitf. 
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The  LORD  CHANCELLOR.— You  must  consider  this  suit  as  instituted 
by  him.  He  may  have  misrepresented  the  fact,  but  can  he  be  allowed  in  this 
suit  to  say  so?  He  distinctly  says  he  was  under  a  promise  to  pay  the  1,100/. 
I  apprehend  the  testator  never  intended  to  enforce  the  debt,  but  still  he  reserved 
the  right.  If  a  person  is  induced  to  lend  money  to  another  person  who  is  in 
desperate  circumstances,  he  may  have  no  hope  of  recovering  it,  still  it  is  in 
form  a  loan.  He  says  he  was  ^^  under  the  most  positive  engagement  to  pay  the 
money  ;^  what  does  he  mean  by  tliat  ?  What  he  states  must  be  taken  most 
strongly  against  himself. 

Malins  referred  to  Foley  v.  Hill  (1  PhillipsJ,(c)  9  Geo.  4,  c.  19,  c.  4. 
There  was  no  evidence  in  the  cause  that  he  had  signed  that  acknowledgment, 
which  was  necessary.  The  Vice-Chancellor  thought  the  examination  in  bank- 
ruptcy which  was  compulsory  did  not  take  the  debt  out  of  the  Statute  of 
Limitations. 

The  LORD  CHANCELLOR.— The  claim  of  set-off  is  the  material 
question. 

Molina, — The  Vice-Chancellor  treated  it  as  a  lien ;  but  in  order  to  create  a 
lien,  there  must  be  some  tangible  property.  (Spears  v.  Hartley^  3  Espinaase, 
81,(6)  1  Mad.  Chan.  Pract.  787 ;  Field  v.  Bezant,  5  Barn.  &  Adol.  367  ;(c) 
Higgins  v.  Scott,  9,  Bam.  &  Adol.  413 ;  {d)  Leake  v.  Lord  Kilmoreyj  Turn. 
&  Russ.  207.)  (e) 


(a)  Foley  v.  Em  (1  PhiDips,  399).  March,  1844. 
— Id  the  ease  of  a  lesal  demand,  a  court  of  equity 
acts  In  ohedience,  and  not  merely  by  analogy,  to  the 
Statute  of  LimitationB. 

A  hanking  firm,  -who,  on  opening  an  account  ivith 
a  customer,  had  agreed  to  aUow  him  an  interest  at 
three  per  cent,  on  tlie  balances  vbich  should  from 
time  to  time  be  standing  to  his  credit,  set  up  the 
Statute  of  Limitations  as  a  defence  to  a  bill  filed 
against  them,  by  the  customer,  for  an  account. 
*&t  account,  as  it  stood  in  the  bankers'  book, 
shewed  a  considerable  balance  due  to  the  plaintiff; 
but  there  being  no  item  in  it,  or  evidence  of  any  trans- 
action connected  with  it,  of  a  date  within  six  years 
prior  to  the  filing  of  the  bill,  nor  any  sugeestion  in 
the  bill,  that  the  bankers  were  bound,  by  the  agree- 
ment or  otherwise,  to  have  actually  entered  the 
interest  as  it  became  due  to  the  credit  of  the  cus- 
tomer in  the  account,  or  that  they  had  omitted  so 
to  do  with  a  fraudulent  intent.  Lord  Chancellor 
Lyndhurst  allowed  the  defence  to  prevail.  His 
lordship  said,  "  It  is  quite  clear,  that  a  banker  is 
not  to  be  considered  a  trustee  for  his  customer  in  the 
legal  sense  of  the  term.  Money  advanced  by  a  cus- 
tomer to  a  banker  is  a  loan,  and  constitutes  a  debt. 
If  it  were  necessary  to  refer  to  authorities  in  sup- 
port of  this  proposition,  I  might  refer  to  Sina 
V.  Bond  (5  B.  &  Ad.  389),  in  the  dueen's  Bench, 
where  it  was  laid  down  that  sums  paid  to  the  credit 
of  a  customer  with  his  banker,  though  usually 
called  deposits,  are  in  truth  loans  to  the  banker. 
And  that  is  in  accordance  with  the  doctrine  of  Sir 
W.  Grant  in  Devaynes  v.  Noble  (1  Mer.  530).  He 
says,  *  There  is  a  fallacy  in  likening  the  dealings  of 
a  banker  to  the  case  of  a  deposit,  to  which,  in  legal 
effect,  they  have  no  sort  of  fesemblance :  money 
paid  into  a  banker's  becomes  immediately  part  of 
his  general  assets;  and  he  is  merely  a  debtor  for 
the  amount.'  And  he  lays  down  the  same  doctrine 
in  Carr  t.  Carr  (1  Mer.  541,  n.). " 

(b)  Speart  ▼.  Hartley  (3  Espinasse,  81).  C.P. 
Hilary  Term,  40  Geo.  3.  >-This  was  an  action  of 
trover  on  a  log  of  mahogany.  The  defendant  was 
a  wharfinger,  and  claimed  a  lien  on  it,  as  wdl  for 
the  wharfage,  as  for  the  balance  of  a  general  ac- 


count, which  balance  was  due  in  the  year  1790, 
under  which  be  justified  a  right  to  retain  it. 

Lord  Chancellor  Eldon,  referring  to  the  case  of 
Naylor  v.  Mangles  (1  Espinasse,  109),  said,  "  This 
point  has  been  ruled  by  Lord  Keuyon,  that  a  whar* 
finger  has  a  lien  for  the  balance  of  a  general  ac- 
count, and  considered  as  a  point  completely  at  rest, 
I  shall,  therefore,  hold  as  the  settled  law  on  the 
subject,  that  he  has  such  a  lien  as  is  claimed  in  the 
present  case.  But  if  what  has  been  stated  by  the 
defendant's  counsel  be  law,  that  the  debt  is  dts- 
charged  by  the  operation  of  the  Statute  of  Limita- 
tions, no  lien  could  be  obtained  by  reason  of  it ;  but 
the  debt  was  not  discharged,  it  was  the  remedy  only : 

1  am  of  opinion,  that  though  the  Statute  of  Limi- 
tations  has  run  against  a  demand,  if  the  creditor 
obtains  possession  of  goods  on  which  he  has  a  lien 
for  a  general  balance,  he  may  hold  them  for  titat 
demand  by  virtue  of  the  lien.  In  this  case  the  de- 
fendant had  a  subsisting  demand  when  the  goods 
came  to  his  possession ;  and  I  am  of  opinion  he 
may  enforce  it  by  the  lien  which  the  law  has  given 
him  for  his  general  balance. "-^Verdict  for  the 
plaintiff. 

(c)  Field  V.  Bezant  (5  B.  &  Ad.  357).  June, 
1833.  Banco  Regis.— Where  an  attorney,  defend- 
ant in  assumpsit,  sets  off  the  amount  of  his  bill,  the 
plaintiff  cannot  deduct  from  that  set-off  costs  of 
taxation  allowed  against  the  attorney,  pursuant  to 

2  Geo.  4,  e.  23,  s.  23. 

((f)  Higgins  \,  Seott  (2  B.  &  Ad.  413).  Banco 
Regis.  1831.— The  Statute  of  Limitations  bars 
the  remedy  only,  not  the  debt,  and,  therefore,  where 
an  attorney  for  a  plaintiff  had  obtained  judgment, 
and  the  defendant  was  afterwards  discharged  under 
the  Lords'  Act,  but  at  a  subsequent  period  a  ft,  fa. 
issued  against  his  goods,  upon  which  the  shoiff 
levied  the  damages  and  costs ;  it  was  held,  that  the 
attorney  (though  he  had  taken  no  step  in  the  cauae, 
or  to  recover  the  amount  of  his  bill  of  costs,  witUn 
six  years)  had  still  a  lien  on  the  judgment  for  his  bill 
of  costs,  land  the  Court  directed  the  sheriff  to  pay 
him  the  amount  out  of  the  proceeds  of  the  gooda. 

(e)  Leake  v.  Lord  Kilmorey  (Turner  &  Rusa. 
207).     May,  1823.     Before  Graham,  Baron,  and 
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Ijowndea  and  Glasse^  for  the  defendants,  contr^,  referred  to  Flower  v. 
Marten  (2  Myl  &  Cr.  469) ;  (a)  Eden  v.  Smyth  (6  Ves.  341)  ;  (fc)  H^kinr 
mi  V.  LeccA  (1  Mad.  Ch.  Pr.  728)  ;  (o)  Jeffs  v.  JTood  (2  P.  Wms.  128).  (rf) 

Malins,  in  reply. 


Mtstera  Cox  ud  Hanrcy,  for  tlie  Matter  of  the 

Rolls.— A  sum  of  money  was  paid  by  A.  to  B.  for 
the  purpose  of  purchasing  C.  promotioii  in  the 
arny,  and  It  remained  unapplied  in  the  hands  of  B. 
at  the  death  of  A.  C.  having  been  compelled  from 
the  bad  state  of  his  health  to  quit  the  army,  and 
having  no  prospect  of  being  able  to  enter  into  tbe 
serriee  again,  filed  a  bill  for  the  money,  and  it  was 
decreed  to  be  paid  to  him  by  the  Court. 

Baron  Graham,  in  his  Judgment,  said,  ''  The  in- 
tention of  the  donor  was  evidently  to  make  a  pro- 
vision for  the  plaintiff ;  but  stUl,  if  the  plaintiff  had 
died  in  the  lifetime  of  the  donor,  the  donor,  and  not 
the  personal  representative  of  the  plaintiff,  would 
have  been  entitled  to  the  money.  The  plaintiff, 
however,  as  he  has  been  able,  has  co-operated  with 
the  intention  of  the  donor,  and  the  circumstance 
that  the  money  was  left  in  the  bands  of  the  army 
agent  till  the  death  of  the  donor  is  a  strong  cir- 
cumstance, from  which  to  infer  his  intention,  that 
the  plaintiff  should  take  the  money  absolutely." 

(a)  Flower  v.  Marten  (2  Myl.  &  Cr.  459).  April, 
1837. — In  this  case  a  large  sum  of  money  was  ad- 
vanced by  the  plaintiff's  Aithcr,  for  the  purpose  of 
paying  off  the  debts  of  his  son. 

Lord  Chancellor  Cottenham  ordered  the  bond  to 
be  delivered  up  to  be  cancelled ;  being  of  opinion, 
upon  the  evidence,  first,  that  the  bond  was  not  in- 
tended to  operate  as  a  security  for  money  at  all 
events,  but  was  given  for  a  collateral  purpose, 
which  had  been  fully  satisfied ;  and,  secondly,  if 
that  were  doubtful,  that  the  obligee's  subsequent 
conduct  and  mode  of  dealing  with  the  bond  during 
the  whole  of  his  life  amounted,  in  equity,  to  a  re- 
lease of  the  debt. 

(b)  Bden  v.  Smyth  (5  Ves.  341).  March,  1800. 
— In  this  case,  Lord  Chancellor  Loughborough  held 
that  a  legatee,  son-in-law  to  tbe  testator,  was  en- 
titled to  his  legacy,  discharged  from  debts  due  by  him 
to  the  testator,  and  a  debt,  for  which  the  testator 
was  his  surety,  upon  evidence  from  the  testator's 
accounts,  letters,  and  memorandums  in  his  hand- 
writing. Parol  evidence  of  declarations  in  conver- 
sation was  produced  for  the  same  purpose  ;  but  the 
Court  appeared  to  rely  on  the  evidence  in  writing. 

(c)  BopkiMon  v.  Leech  (1  Mad.  Ch.  Pr.  728).— 
An  executor  or  administrator  may,  as  against  cre- 
ditors of  equal  degree,  retain  out  of  the  assets  a 
debt  due  to  himself  (Plowd.  185;  Cowell's  Inst. 
151),  and  this,  it  seems,  though  the  debt  be  more 
than  six  years  old ;  for  as  an  executor  may  pay  a 
debt  to  another,  though  he  might  have  pleaded  the 
Statute  of  Limitations,  why  may  he  not  pay  him- 
self? More  especially  as  upon  interrogatories 
before  the  Master,  he  may  be  examined  as  to  every 
particular  respecting  the  debt.  In  ffopkinson  v. 
Leech  (May  7,  1819,  M.S.),  Viee-Chancellor  Leach 
was  of  opinion  he  might  retain,  but  he  directed  the 
opinion  of  a  Court  of  law  to  be  taken. 

M.  Pothier,  on  this  subjlect,  in  his  treatise  on  the 
Law  of  Obligations  or  Contracts,  P.  3,  c.  8,  s. 
5,  665,  in  Evans's  edition,  says :  "  A  prescription, 
although  accomplished,  is  destroyed  (se  conore)^  if 
the  dd>tor. afterwards  acknowledges  the  debt ;  this 
acknowledgment  excludes  him  from  the  Jin  de  non 
reeewfir,  which  resulted  from  the  accomplishment  of 
the  time  of  prescription,  and  consequently  destroys 
and  annihilates  it.''^ 

There  is  a  great  difference  between  an  acknow- 
ledgment made  alter  tbe  time  of  the  prescription  is 


accomplished,  so  as  to  destroy  it,  and  one 
before,  which  has  the  effect  only  of  interrupting  it ; 
the  latter  may  be  made  not  only  by  the  debtor  him- 
self, but  also  by  a  tutor,  curator,  or  person  having 
a  general  procuration ;  it  may  be  made  by  the  debtor 
himself,  though  a  minor,  without  his  being  entitled 
to  restitution  against  it. 

On  the  contrary,  an  acknowledgment  made  after 
tbe  time  of  prescription  is  accomplished,  so  as  to  re* 
Vive  the  debt,  can  only  be  made  by  the  debtor  himself, 
and  he  must  be  of  AiU  age ;  it  cannot  be  made  by  a 
tutor,  a  curator,  or  a  person  having  a  general  pro- 
curation, but  only  by  one  having  a  special  procura- 
tion for  the  particular  purpose.  The  reason  is,  that 
an  acknowledgment  made  after  the  prescription  If 
accomplished,  for  the  purpose  of  destroying  it,  in- 
volves a  grataitoos  alienation  of  the  ftn  de  non 
recevoir,  acquired  by  the  completion  of  the  time ; 
now  the  gratuitous  alienation  of  a  right  exceeds  the 
authority  of  a  tutor,  curator,  or  person  acting 
under  a  general  power. 

From  the  same  principle  there  results  a  second 
difference  between  aii  acknowledgment  after  the 
time  of  prescription  is  accomplished,  and  one 
before:  tbe  latter  interrupts  the  prescription  in 
respect  of  and  against  all  persons  whatever ;  the 
former  only  destroys  it  against  the  debtor  making 
the  acknowledgment  and  his  heirs,  but  not  against 
his  co-debtors  in  soUdOf  or  sureties,  or  third  per- 
sons, who  have  acquired  an  interest  in  the  lands 
hypothecated  for  the  debt.  For  the  right  of  pre- 
scription having  been  once  acquired  by  the  accom- 
plishment of  the  time,  the  debtor  may,  by  his  sub- 
sequent  acknowledgment,  very  well  renounce  tbe 
prescription,  so  far  as  regards  himself  and  his  heirs, 
but  cannot  prejudice  the  right  acquired  by  third 
persons. 

(d)  Jeftr,  Wood  (2  P.  Wms.  128).  De  Term. 
Paschae,  1723. — Robert  Jeffs,  the  plaintiff's  father 
and  testator,  having  a  nephew,  the  defendant  Wood, 
received  him  when  an  infant,  on  his  father's  death, 
into  his  (the  said  Jeff's)  family,  and  provided  him 
with  doues.  and  sent  him  to  school ;  after  which 
he  took  him  an  apprentice  in  the  trade  of  a  wine 
cooper,  and  as  to  all  expenses  of  clothes,  learning, 
and  board,  kept  an  account  in  his  books ;  but  after 
he  became  an  apprentice,  then  the  board  was 
omitted  on  the  account. 

Then  Jeffs,  the  father,  by  his  will,  gave  500/.  to 
the  defendant,  his  nephew,  and  made  his  son,  the 
plaintiff  Jeffs,  his  executor  and  residuary  legatee, 
and  died. 

Tbe  plaintiff  Jeffs,  the  son,  gave  the  defendant 
Wood  credit  for  some  goods,  and  intrusted  him  to 
receive  money,  so  that  the  defendant  Wood  became 
further  indebted  to  the  plaintiff. 

On  the  defendant  Wood's  suing  the  plaintiff  Jeffs, 
tbe  executor,  in  the  Spiritual  Court,  for  this  500f. 
legacy,  the  plaintiff  Jeffs  brought  his  bill,  first 
against  Wood,  and  he  becoming  a  bankrupt,  against 
the  assignees  under  the  commission,  to  have  an 
allowance  made  him,  out  of  the  legacy,  for  the 
money  which  the  bankrupt,  the  legatee,  owed  to  the 
testator,  and  likewise  to  the  plaintiff  Jeffs ;  and,  on 
the  other  hand,  the  assignees  brought  their  cross 
bill  against  Jeffs  for  the  legacy. 

The  Master  of  the  Rolls,  in  his  judgment,  said : 
"  It  is  true,  stoppage  is  no  payment  at  law,  nor  is  it, 
of  itself,  a  payment  in  equity  ;  but  then  a  vwy 
slender  agreement  for  discounting  or  allowing  the 


t»  REAL  PRO^earr  and  ctmwwrMxmsQ  cases. 

The  LORD  CHANCELLOR.— Two  questions  have  been  raised  in  the 
course  of  the  arrament,  one  of  fact,  and  the  other  of  law.  The  question  of 
fact  has  also  divided  itself  into  two  branches :  whether  the  debt  alleged  to  be 
due  to  the  estate  of  the  testator  by  the  legatee  waa,  according  to  the  eridenee, 
to  be  considered  as  a  gift,  or  as  a  loan ;  or  whether  that  which  was  a  loan 
originally  had,  by  any  subsequent  carcumstanoes,  been  converted  into  a  gift. 
Now  it  appears  to  me  to  be  clear  that  the  sums  advanced  were  originally  loans, 
and  not  gifts.  The  legatee,  Mr.  Hamilton,  was  a  relation  of  the  testator,  and 
a  person  in  whose  prosperity  in  life  he  appears  to  have  taken  an  interest. 
Hamilton  was  also  an  extravagant  and  needy  man,  dependent  in  a  great 
measure  on  the  bounty  of  this  rdative.  Therefore,  there  was  nothing  unnatural 
in  the  supposition  that  the  testator  should  advance  him  sums  of  money  by  way 
of  loan,  never  indeed  expecting  to  be  repaid,  but  nevertheless  taking  a  security 
&r  payment,  and  reserving  to  Himself  the  right  of  proceeding  on  that  security, 
if  he  thought  fit  to  do  so ;  or  if  the  altered  circumstances  of  the  debtor,  or  a 
change  in  his  feelings  with  respect  to  him,  gave  him  the  inclination  to  insist  on 
being  repaid.  That  is  the  first  point  in  the  question  of  these  advances  not 
Being  gifts.  The  second  and  most  material  one  is  to  be  found  in  the  conduct 
of  the  lemtee  himself.  It  was  his  obvious  interest  to  make  these  advances 
i^pear  to  be  gifts,  and  not  loans ;  and  yet  they  had  his  own  admission  that  he 
considered  them  debts  due  to  the  testator.  There  was  a  pamphlet  published 
by  Hamilton,  as  a  letter  to  Lord  Fitzroy  Somerset,  in  justification  of  his 
conduct  in  the  army;  and  in  that  letter  he  alleged  as  a  defence  a^nst 
imputations  which  bad  caused  him  to  be  oompelkd  to  sell  his  commission, 
that  he  was  under  a  binding  engagement  to  repay  the  testator  the  1,100^. 
advanced  to  him  for  the  purchase  of  his  commission.  If  the  evidence  of  the 
intentions  of  the  testator,  as  gathered  from  the  construction  of  the  will,  and 
supported  by  the  testimony  of  Robert  Hamilton's  brother.  Sir  J.  HamUtcxi, 
stood  alone,  I  should  have  little  doubt  in  coming  to  the  conclusion  that  the 
loans  were  converted  into  gifts ;  but  when  we  have  this  clear  evidence  of  the 
I^atee^s  own  view  at  the  case,  I  think  the  weight  of  evidence  is  against  the 
assumption  that  the  debt  did  not  exist  at  the  time  of  the  death  of  the  testator. 
The  question  then  arises,  whether  the  remedy  of  this  debt  is  barred  by  the 
statute ;  or,  being  so  barred,  whether  it  may  not  be  set  off  a^inst  the  claim  for 
the  legacy.  It  is  quite  dear  that  no  action  can  be  brought  by  the  executors  to 
recover  the  debt ;  they  are  expressly  prohibited  by  the  statute.  The  barring 
of  the  remedy  for  the  recoverjr  of  a  debt  does  not,  however,  extinguish  the 
^bt.  The  oebt  remains,  notwithstanding  the  legal  obstacle  to  its  recovery, 
and  if  any  circumstance  occurs  through  which  the  executor  having  the  claim  can 
make  the  debt  available  to  the  estate  entitled  to  the  benefit  of  it,  he  is  bound  to 
avail  himself  of  it.  The  executors  in  the  present  instance  are  the  trustees  of  the 
estate  of  the  testator.     The  debt  due  by  the  legatee  is  a  part  of  the  asaets  of 

one  deM  out  of  the  other,  will  make  it  apmneiit,  plaoe  of  the  kgslee,  cm  be  in  no  better  ease;  and 
bceanae  this  prevente  cinnilty  of  action  and  nral-  therefore,  as  the  legatee,  had  he  bionght  his  bUl  fiv 
tipUctty  of  suits,  which  is  not  fovoared  in  law,  mueh     the  legacy,  mi^  have  been  told  by  the  execntor. 


less  in  equity.  that  having  so  modi  of  the  asseU  in  his  hands,  he 

*' If  the  legatee  himself  had  brought  the  bill  for  his  was  coaseqnently  paid  so   nmeh  of  his  legacy* 

logacy,  it  had  been  very  proper  for  the  esseutor  to  sorely  the  same  thinff  may  now  be  insisted  upon  the 

hnTe  insisted,  that  the  legatee,  owing  so  mnchtothe  aasigaees,  who  stand  in  the  place  of,  and  renraseat, 

laslaAor,   and  having    already   so    much  in   his  the  legatee. 

bands  of  the  testator's  assets,  was  oonseqneuUy  'M>eoreeanafieDVBt,andlettheplaiatUrB«yoBly 

paldsofsr.  the swplaa,  after ha;vingdedaeted what  U  daof 


la  tha  pnseat  case,  the  asdgacM  of  the  jam^     the  legatee,  as  well  to  himself  as  to  the 
*  baakraptey 


of  baakrapley  against  the  defiBBdant  Wood     bat  no  costs  oa  either  side." 
tha  Ua  ibr  the  legieyi  and,  staadiag  ia  the 


DATm  V.  ASHFOKD. 

the  tflttator.     The  lentoe  daims  to  have  the  sum  paid  to  him  out  of  the  i ^ 

in  Mtisfaction  of  a  legacy.  The  legatee  has  a  part  of  the  assets,  out  of 
wUdi  the  payment  was  to  be  made,  in  his  own  hands.  Are  not  the  executors 
entitled  to  say :  ^*  Pay  yourself  as  far  as  the  money  in  your  hands  will  allow  ?  ** 
That  is  a  payment  pro  tanto.  That  is  the  true  principle  on  which  such  cases 
ought  to  proceed.  The  executors  have  a  rij^t  to  say  to  the  legatee :  <<  You 
have  assets  of  the  estate  in  your  hands,  apply  them  to  the  payment  of  your 
demand.^  That  is  the  rule,  and  it  is  so  set  torth  in  a  case  cited  in  the  course  of 
the  aipiment  {Jeffi  v.  Woody  mpra,^  In  that  case  the  debt  had  not  been 
baned  by  the  statute,  but  it  was  held  that  a  lesacy  retained  in  that  way  by 
the  executors  was  payment  pro  tanto,  I  am,  therefore,  of  opinion  that  the 
Viee-Chancellor  has  come  to  a  rigbt  conclusion  on  the  question ;  but  inasmudi 
as  the  learned  judge  has  express!^  stated  one  of  the  points  to  be  a  new  one,  on 
wUeh  the  Court  had  hitherto  avoided  a  decisbn,  I  shall  dismiss  the  appeal,  but 
give  no  costs. 


THE  VICE-CHANCELLOR  OF  ENGLAND. 
Wedne9day,  July  16,  1846. 

Davies  v.  AsHTOKD.(a) 

ThB  irtuUm  under  a  Hittemtmi  were  tmnted  with  real  eetatee  upem  trmt,  ^fter  m  eerieim  eeemt,  to 
eeU  and  hweei,  and  etand peeteeeed/br  the  akeelute  bem^^f  W.  Z>.,  and  S.  Me  wife;  W.  D.,  effUr 
the  death  efS.hie  wife,  and  bg  the  advice  qf  hie  eeiieiior,  obtained  fnrn  the  latter  poeeeeeion  of 
the  titU'deede  relating  to  the  truet  eetatee:  Held,  that  thie  amounted  to  a  eoneereion  into  reai 
aetata, 

W»  D.,  by  hie  will,  bequeathed  all  hie  pereenal  ptopeript  eulffeet  to  the  payment  <tf  hie  debte,Jumerai 
and  teetamentary  eapeneee,  and  charged  hie  Jireehold  eetatee  with  the  pagment  qf  certain  annuitim 
and  legaeiee:  Held,  that  the  pereonal  eetate  became  liable  to  the  pagment  of  the  annuitiee  and 
kgaeiee  aleo. 

THE  pleadings  stated,  that  by  indentures  of  settlement  made  on  the  marriage 
of  William  Davies  and  Sophia  his  wife,  bearing  date  the  SBih  January, 
1802,  certain  real  estates  in  the  county  of  Radnor  were  conveyed  to  trustees 
thmn  named,  upon  trust,  with  all  convenient  speed,  after  the  said  marriage, 
absolutely  to  sell  and  dispose  of  the  same  in  manner  therein  mentioned,  and 
invest  the  produce  thereof  upon  such  securities  as  therein  mentioned,  and  from 
time  to  time  to  alter  such  securities  as  they  should  tliink  fit ;  yet  so  that,  during 
the  life  and  lives  of  the  said  William  Davies  and  Sophia  his  wife,  and  the  sur* 
vivor  <^  them,  no  sale  of  the  aforesaid  hereditaments,  or  any  part  thereof,  and 
no  sudi  investment  or  alteration  of  the  securities  so  to  be  acquired,  should  be 
made  without  their,  his,  or  her  consent  in  writing.  And  it  was  in  the  said  in* 
denture  declared,  that  the  trustees  should  stand  possessed  of  the  securities  uposi 
wUdi  the  moneys  to  be  produced  by  the  aforesaid  sale  should  be  invested,  and 
the  securities  to  be  acquured  by  any  such  changes  thereof,  as  aforesaid,  and  the 
divideodsy  interest,  and  annual  produce  thereof,  upon  certain  trusts  th^nafter 
dedared ;  and  in  the  mean  time,  and  until  the  said  hereditaments  should  bp  so 
sold  as  aforesaid,  the  yearly  rents  and  profits  thereof  should  be  applied  upon 
the  same  trusts  as  were  tbereinallter  declared ;  and  that  die  trustees  shooid 
(a)  RepeeMi  bj  G.  Gox.]»siaTHt  I^«,  BsirittCMit-Uw. 
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stand  possessed  thereof  (and  of  other  property  therein  mentioned),  upon  trust 
to  pay  the  annual  produce  of  all  the  trust  property  unto  the  said  William 
Davies  and  his  assigns,  during  his  natural  life,  provided  he  should  so  Ion g  con- 
tinue solvent,  and  upon  certain  other  trusts  for  the  benejSt  of  Sophia  Davies 
during  the  life  of  William  Davies  ;  and  also  from  and  immediately  after  the 
decease  of  the  survivor  of  the  said  William  Davies  and  Sophia  his  wife,  as  to 
all  the  several  principal  sums  thereinbefore  mentioned,  and  the  securities  in 
which  the  same  shoulcf  be  invested,  and  all  annual  produce  thenceforth  to  arise 
therefrom,  it  was  thereby  declared  that  the  said  trustees  should  stand  possessed 
thereof,  upon  certain  trusts,  for  the  benefit  of  the  children  of  the  said  William 
Davies  and  Sophia  his  wife ;  and  in  case  there  should  be  no  child  who  should 
acquire  an  interest,  then  upon  such  trusts  as  the  said  William  Davies  and 
Sopliia  his  wife,  and  the  survivor  of  them,  should  appoint ;  and  in  default  of 
such  appointment,  in  trust  for  the  survivor  of  the  said  William  Davies  and 
Sophia  his  wife,  and  his  or  her  executors,  administrators,  or  assigns. 

By  indentures  of  24th  and  ^th  March,  1806,  some  additional  land  having 
been  purchased,  it  was  conveyed  to  the  uses  of  the  settlement.  Sophia  Davies 
died  4th  March,  1838,  and  William  Davies  died  12th  June,  1842,  without 
having  had  any  child  who  lived  to  acquire  an  interest  under  the  settlement.. 
None  of  the  real  estates  were  sold  by  the  trustees. 

William  Davies,  by  his  will,  bearing  date  29th  April,  1842,  gave  and 
.  devised  all  his  messuages,  farms,  lands,  and  hereditaments,  situate,  lying,  and 
being  in  the  county  of  Radnor,  and  elsewhere  (except  two  farms  called  Brynhir 
and  Lydiardy),  to  certain  persons  therein  named ;  and  the  testator  thereby 
gave  and  bequeathed  all  his  personal  property  to  C.  W.  Davies,  subject  to  the 
payment  of  his  debts  and  funeral  and  testamentary  expenses,  and  charged  all  his 
said  freehold  estates,  except  Brynhir  and  Lydiardy  farms  aforesaid,  with  the* 
payment  of  certain  legacies,  namely,  certain  annuities ;  and  he  also  gave  ten 

Eounds^  worth  of  bread  to  the  poor  of  the  parish  of  Clison  on  the  day  of  his 
urial ;  and  to  each  of  his  servants  two  complete  suits  of  mourning.  The 
testator  made  a  codicil  to  his  will,  but  without  airecting  any  thing  which  might 
affect  the  questions  raised  in  the  suit.  The  bill  was  filed  on  behalf  of  certain 
infant  devisees,  by  their  next  friend,  for  the  purpose  of  having  the  testator^s 
estate  duly  administered. 

The  Master,  to  whom  the  cause  was  referred,  found  that  William  Davies,  on. 
the  death  of  Sophia  his  wife,  became  absolutely  entitled  to  the  beneficial  interest 
in  all  the  said  real  and  personal  estates  and  property,  subject  only  to  the  rights 
of  the  East-India  Company,  under  an  appointment  therein  mentioned,  but  itt 
no  way  affecting  the  real  estates ;  and  he  also  found  (among  other  acts  of  the 
said  William  Davies)  that,  shortly  after  the  death  of  the  said  Sophia  Davies,  the 
said  William  Davies  consulted  his  solicitor  on  the  subject  of  his  interest  under 
his  marriage  settlement,  and  that  he  was  then  advised  that  the  deeds  might 
safely  be  delivered  to  him ;  and  after  his  death,  the  title-deeds  relating  to  the 
said  trust  real  estates  (except  some  deeds  of  which  other  persons  were  entitled  to 
the  custody)  were  found  in  his  own  possession,  together  with  the  title-deeds  of 
his  real  estates.  And  the  Master,  upon  consideration  of  the  several  states  of 
facts  and  evidence,  and  of  the  will  of  the  testator,  was  of  opinion,  and  therefore 
found,  that  the  real  estates  comprised  in  the  said  indenture  of  24th  and  25th 
March,  1806,  ought  not  to  be  considered  in  the  nature,  or  taken,  or  deemed,  as 
part  of  the  personal  estate  of  the  said  testator.  To  this  report  the  plaintiff 
filed  exceptions. 

James  Parker  and  Nevinson^  in  support  of  the  exceptions,  contended  that 
not  only  were  the  estates  subject  to  the  trust  up  to  the  term  of  Sophia  Davies's 
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decease,  but  also  they  continued  to  be  so  up  to  her  husband^s  death  ;  and  were 
therefore,  according  to  the  principles  of  a  Court  of  Equity,  to  be  considered 
as  personalty,  unless  he  did  some  positive  and  unequivocal  act  shewing  that  he 
intended  to  take  them  as  real.  The  mere  circumstance  of  his  having  gotten  the 
deeds  into  his  possession  is  not  sufficient.  The  property,  which  by  the  settle- 
ment was  converted  into  personalty,  remained  so.  No  consent  on  the  part 
of  Davies  for  its  reconversion,  which  would  be  essentially  necessary  for  that 
purpose. 

Case  :  Kirknian  v.  Miles  (13  Ves.  3S8). 

The  Vice-Chancellor. — Davies^s  application  for  the  deeds,  and  their  being 
accordingly  handed  over  to  him,  disabled  the  trustees  pro  tanto  from  selling. 
Now,  whether  those  deeds  were  or  were  not  in  the  actual  possession  of  the 
trustees,  they  were  at  any  rate  not  in  Davies^s  possession,  but  were  delivered  to 
him.  Did  not  that  circumstance  amount  to  a  destruction  of  their  trust  ?  for  it 
is  clear  that,  so  long  as  he  retained  the  deeds,  the  trustees  could  not  sell.  Sup» 
pose  they  had  shewn  their  determination  to  sell,  and  the  purchaser  had  asked 
for  the  title,  the  trustees  could  not  have  shewn  it  without  asking  for  the  deeds 
of  Davies.  [ParAf»r.— Your  Honour  sees  that  the  trustees  were  incapable  of 
selling  without  his  consent ;  and  if  they  had,  they  could  get  the  deeds.]  It 
rather  appears  to  me,  that  by  his  takine  possession  of  the  deeds,  he  was  aeter* 
mined  to  nave  the  whole  possession  of  tne  estate.  It  was  clearly  a  change  in 
the  possession,  and  I  confess  I  do  not  understand  it  otherwise  than  as  a  deter- 
mination to  hold  the  property  as  land.  I  certainly  admit  that  there  was  a  clear 
trust  for  sale ;  but  Mr.  Davies  havine  consulted  upon  his  right,  and  acting  upon 
it,  and  getting  possession  of  the  deeds,  has  clearly  made  his  election.  The  ex- 
ceptions must  therefore  be  over- ruled. 

BetheU  and  W.  M.  James  not  heard. 

Freeling^  for  other  parties. 

In  addition,  to  the  aoove  finding  in  the  Master^s  report,  he  had  therein  disal- 
lowed the  several  payments  made  oy  one  of  the  defendants,  John  Romilly,  in 
respect  of  legacies  and  annuities  given  by  the  testator,  upon  the  ground  that, 
according  to  tne  true  construction  of  the  said  will  and  codicil,  such  last-men- 
tioned legacies  and  annuities  were  not  chargeable  upon  the  personal  estate,  but 
upon  the  freehold  estate  of  the  said  testator  (except  Brynhir  and  Lydiardy). 
To  this  part  of  the  report,  the  defendant,  John  Romilly,  excepted. 

BetheU  and  W.  M.  Jamea^  for  the  exceptions. 

James  Parker  and  NemnsoHj  for  the  Master's  report. — The  testator  makes 
a  specific  legacy  of  his  personal  property,  charged  with  his  debts,  funeral  and 
testamentary  expenses,  but  not  with  legacies;  and  then  he  devises  his  real 
estate,  charged  with  certain  annuities.  These  annuities,  being  charged  upon 
the  real  estate,  are,  in  fact,  part  of  the  realty. 

Cases :  Heath  v.  Heath  (2  P.  W.  366)  ;  Amesbury  v.  Brown  (1  Ves.  sen. 
482) ;  Jones  v.  Bruce  (11  Sim.  221). 

The  Vice-Chanckllor. — I  remember  that  in  the  case  of  Heath  v.  Heathy 
there  was  an  express  declaration  that  the  legacies  should  be  paid  out  of  the  tes- 
tator^s  real  estate.  In  that  of  Jones  v.  Bruce^  it  is  very  remarkable  that  there 
was  the  clause  directing  maintenance  to  be  paid  out  of  the  rents  and  profits  of 
the  real  estate ;  and  I  then  said  that  it  would  be  absurd  to  pay  the  interest  out 
of  the  rents  and  profits,  and  the  legacy  itself  not  out  of  the  corpus.  The  three 
cases  that  have  l^n  cited  seem  to  oe  essentially  different  in  their  wording ;  and 
the  ordinary  rule  of  law  must  prevail  in  the  present  case,  except  so  far  as  clearly 
negatived  by  the  testator  himself.  You  cannot  argue  that,  because  the  testator 
has  given  a  bequest  of  personal  property,  subject  to  the  payment  of  his  debts 
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and  funeral  and  testamentary  expenses,  those  unneceflsaiy  words  of  tubjectioa 
are  to  be  taken  as  necessary  words  of  exemption ;  or  that  an  inference  arises 
that  the  perscMoal  fund  shall  not  be  subject  to  the  payment  c^  legacies ;  and  it 
does  not  by  any  means  follow,  that  they  are  to  be  disdiarged  out  of  the  real 
estate.  The  testator  then  ^ves  various  legacies,  some  in  the  shape  of  annuititt^ 
but  some  directed  to  be  paid  immediately  ;  and  therefore  there  is  nothing  in 
the  nature  of  the  legacies,  taken  collectively^  to  shew  that  the  real  estate  should 
be  permanently  subject  to  the  payment  of  them.  The  rule  of  law  is  settled, 
namely,  that,  having  bequeathed  his  real  estate  charged  with  the  payment  of 
Iqpieies,  the  personal  fund  is  not  exempted.  Had  the  testator  said  to  me,  ^  I 
have  made  my  will,^  I  should  have  asked  in  reply,  "  Do  you  intend  these  kgs- 
cies  to  come  out  of  the  real  estate  ?    If  so>  you  should  alter  it.**^ 


THE  LORD  CHANCELLOR'S  COURT. 

November  8,  1844,  and  December  28,  1846. 
Mathews  v.  BAis£.(a) 

BmnimeHi  tf  irmi  fiind»-^Deptmt  of  trwt  ncuritief^OmUruction  qf  the  elaute  of  mdenmiiy  to 

inmtom    BmwH  qf  inui. 


A  trustm  m  admmigUrmg  kit  truttflmdi  u  hmminot  to  repooe  eoitfidmoe  in  amf  person  into  i 
postenion  the  property  may  come  io  a  greater  extent  than  MCMts/y,  which  indudee  the  i 
eouree  qf  Inmnete,  requiree;  and  thertfore,  where  a  trtutee,  pending  a  negotiation  for  a  mortgage 
eecwityt  laid  out  thejvnd  in  the  purchase  qf  Exchequer  BilU  and  Iqft  thoae  bilU  in  the  poeseaeion 
qf  the  broiera,  who  acted  to  some  extent  as  bankers  also,  for  tqmards  of  a  year,  it  was  hM  that 
the  trustee  had  made  hisnseyrespansibiejar  a  Urn  sustained  by  thefaUnre  ttf  the  broiertf  wha  had 
wold  the  ExeAequer  Bills  4md  applied  the  produce  to  their  own  purposes, 

THIS  was  an  appeal  from  the  decree  of  the  Master  of  the  Rdls,  by  whkii 
the  defendant  was  personally  charged  with  the  loss  €^  a  sum  of  5,708f., 
occasioned  by  the  fi^nious  acts  of  a  banker  and  broker,  with  whom  that  simt 
had  been  deposited,  (b) 

The  testator,  Mathews,  died  in  18S4,  having,  by  his  will,  dated  in  Septem- 
ber, 1830,  devised  certain  real  estates  in  Sum)lk,  of  which  he  was  seised  in 
fee,  to  the  defendant  Brise,  and  another  person,  of  whom  Brise  was  the  survivor, 
upon  trust  to  sell  and  to  manage  the  money  produced  by  the  sale,  by  invest- 

(a)  Rqwrtod  by  R.  6.  Wblfobo,  Esq.,  Banis-  disttagnidked  in  the  hands  of  broken,  who,  in  aana 

tar-at*law.  respecta,  acted  as  bankers,  who  held  them,  and  had 

(6)  The  following  passages  from  the  judgment  of  the  absolute  power  of  disposfaig  of  them;  waait 

the  Master  of  the  Rolla  were  modi  efHBmented  on  right,  or  is  it  to  be  juatlfied.  that  a  trustee  ahoald 

in  the  eourae  of  the  argument  before  the  Lord  lea^e  sach    securities  as  Exchequer  Bills  in  tha 

Chancellor.  Itis  reported,  "In  this  particular  case,  hands  of  a  banker  or  broker,  who  acquires  the 

the  defendant  acted  throngfaont  with  an  anxiety  to  power  of  disposing  of  them  as  he  au^  think  ft  ? 

do  that  wliich  was  best  for  his  eer/«u  ^ue  trust.    It  Was  it  not  tnmsferrinff  to  those  persons  that  traat 


has  not  been  attempted  to  throw  the  slightest  im-  and  confidence  for  which  he   was   answen^le  V* 

potation  upon  liiu ;  and,  howerer  unfortunate  the  *    a    *    ***  The  defendant  has  made  himself  BiMa 

issue  of  this  matter  may  be,  he  has  tlie  consolation  because  he  omitted  to  take  the  doe  and  proper  pra- 

that  he  goes  out  of  court  with  his  character  perfect,  caution  for  the  protection  of  the  funoT    Having 

and  his  honour  unimpeached.'*  *    *    *    ''^  '*I  am  omitted  to  take  it,  and  ha^ng  transferred  tlie  con- 

of  opinion,  under  tlieae  drcumstanoes,  that  the  fidenee  which  was  Tested  in  himself  to  other  psnaat 

dsfendant  was  tcij  well  justified  in  laving  out  the  of  his  own  appointment,  for  whose  oon£et,  it 

BHmey  in  the  Ex^equer  Bills  during  that  interval,  appears  to  me,  he  is  personally  answerable,  I  thint 

Ha,  however,  mfbrtnnately  left  them  entirely  under  I  am  bound  to  decree  in  favour  of  the  ^idntiflb  in 

the  control  of  other  parties,  and  intrusted  to  them  this  ease ;  and  this  geatleman  must  make  goodtiw 

the  possession,  instrad  of  securing  them  in  the  money,  and  must  also  pay  the  costs  of  thuMndt.'' 

offdbttiy  node ;  he  pemitted  then  ta  noudn  on-  (5  Besaa,  p.  2390 
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ing  the  tame  in  real  or  eoT^tmient  securities,  with  power  to  var j  such  securi- 
ties at  the  discretion  of  me  trustees,  and  to  pay  the  aividends  and  income  to  the 
testator's  wife,  for  life,  and  after  her  decease,  to  divide  the  capital  amongst  all 
his  younger  childr^i.  The  testator  appointed  the  same  persons  his  executors. 
The  other  trustee  asid  executor  died  la  the  lifetime  of  the  testator.  The  de- 
fendant firise  proved  the  will,  and  wcid  tiie  estates,  the  last  of  which  sales  was 
completed  in  1840,  when  Mr.  Almack,  the  testator^s  family  solicitor,  who  had 
conaucted  the  sales,  paid  the  purchase-money  into  Messrs.  Oakes'  bank  (in 
Suffolk),  to  the  credit  of  the  defendant  Brise.  In  March  or  April,  1840,  tiie 
defendant  paid  5,708/.,  part  of  the  purchase-money,  into  the  hands  of  Messrs. 
Wakefield,  who  were  extensive  stock-brokers  in  Broad-street,  and  who  also  acted 
as  bankers,  for  the  purpose  of  being  invested.  Messrs.  Wakefield  had  been  em- 
ployed by  the  testator  as  his  brokers,  and,  to  some  extent,  also  as  bankers.  At 
this  time  a  negotiation  was  in  progress  for  investing  this  sum  and  other  money 
upon  a  mortgage  of  10,000/.,  and  with  the  consent  and  at  the  express  desire  of 
the  widow,  the  defendant,  in  order  to  make  the  funds  productive,  directed  Messrs. 
Wakefield  to  invest  the  sum  paid  to  them  in  the  purchase  of  Exchequer  Bills. 
In  April,  1840,  Wakefields  laid  out  5,600/.  in  Exchequer  Bills,  which  the 
defendant  left  in  their  custody,  and  the  securities  remained  there  until  the  6th 
of  April,  1841,  when  Wakefields  failed.  It  was  then  discovered  that  they  had 
feloniously  taken  the  Exchequer  Bills,  sold  them,  and  appropriated  the  proceeds 
to  their  own  use.  Their  estate  had  only  paid  a  dividend  of  6d.  in  the  pound. 
The  testator  had  empowered  his  trustees  and  executors  to  sell  the  real  estates  in 
the  following  terms : — "  Now,  I  do  therefore  authorize,  empower,  and  direct  my 
said  executors  and  trustees,  or  the  survivor  of  them,  his  executors  or  adminis- 
trators, to  sell  all  the  hereditaments  at  Hundon  and  Petton,  otherwise  Hedding^ 
ton  aforesaid,  with  their  respective  appurtenants,  at  any  time  after  the  decease 
of  my  said  mother,  at  his  or  their  discretion,  and  either  together  or  in  parcels, 
and  by  private  contract  or  public  sale,  or  partly  by  one  or  partly  by  the  other, 
and  if  by  public  sale,  with  power  to  buy  m  the  same  as  often  as  occasion  shall 
require,  without  being  liable  to  or  answerable  for  any  loss  which  may  arise  in 
consequence  of  such  buying  in  as  aforesaid ;  and  I  do  hereby  declare,  that  the 
receipt  or  receipts  of  my  said  executors,  or  of  the  survivor  of  them,  his  execu- 
tors or  administrators,  shall  be  a  good  and  sufficient  discharge,  or  good  and 
sufficient  discharges,  to  the  purchaser  or  purchasers  of  all  or  any  part  of  the  said 
hereditaments  so  directed  to  be  sold  for  so  much  of  the  purchase-money  as  shall 
be  therein  acknowledged  or  expressed  to  be  received ;  and  that  such  purchaser 
.  or  purchasers,  his,  her,  or  their  heirs,  executors,  administrators,  or  assigns,  shall 
not  be  further  answerable  in  respect  thereof.  And  I  direct  that  the  immediate 
rents  and  profits,  till  such  sale,  snail  be  received  by  my  said  executors,  and  that 
the  same,  and  also  the  moneys  which  shall  arise  by  such  sale  or  sales,  shall  be  con- 
sidered as  part  of  my  personal  estate.^  And  tne  said  testator,  after  giving  a 
contingent  annuity  of  ^^60/.  to  his  said  wife,  payable  in  part  out  of  the  moneys  to 
arise  from  the  said  rents  and  purchase-moneys,  then  proceeded  to  give  and  be- 
queath, by  his  said  will,  as  follows : — **^  I  give  all  the  stock  and  moneys  to  arise 
as  aforesaid,  and  all  my  personal  estate,  of  what  nature  or  kind,  whether  in  pos- 
session, reversion,  remainder,  or  expectancy,  or  otherwise  howsoever,  upon  trust, 
to  and  for  the  equal  benefit  and  participation  of  all  my  younger  children,  for  the 
time  being,  if  more  than  one,  as  well  daughters  as  sons,  and  now  or  hereafter  to 
be  born,  at  his,  or  her,  or  their  respective  age  or  ages  of  twenty-one  years,  as 
tenants  in  common  ;  and  if  only  one  such  child,  then  wholly  to  and  for  such 
one  child,  at  his  or  her  age  of  twenty-one  jrears.  And  I  direct  my  said  execu- 
tors, from  time  to  time,  as  any  moneys  shall  come  to  their  hands,  to  manage  the 
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same  at  interest  by  investing  the  same  in  a  competent  share  or  competent  shares 
of  the  parliamentary  stocks  or  public  funds  of  Great  Britain,  or  on  real  securi- 
ties in  England,  in  their  names,  or  the  name  of  the  survivor,  his  executors  or 
administrators.  And  I  give  them  the  power,  at  their  discretion,  to  vary  such 
stocks,  funds,  and  securities,  for,  into,  or  upon  other  stocks,  funds,  or  securities 
of  a  like  nature.  And  I  do  hereby  declare  my  will  to  be,  that  it  shall  be  lawful 
for  my  said  executors,  and  the  survivor  of  them,  his  executors  or  administrators, 
out  of  the  moneys  which,  by  virtue  of  this  my  will,  shall  come  to  their  respective 
hands,  to  reimburse  themselves,  and  allow  to  each  other  respectively,  all  such 
reasonable  costs  and  expenses  as  they  shall  incur  or  sustain  in  the  execution  of 
this  my  will,  or  any  of  the  trusts  herein  declared ;  and  that  they,  respectively, 
their  respective  executors  or  administrators,  shall  not  be  charged  and  charge- 
able with,  or  answerable  or  accountable  for,  any  sum  or  sums  of  money,  other 
than  such  as  shall  actually  come  to  their  respective  hands ;  nor  with  or  for  any 
loss  or  damage  which  may  happen  by  depositing  any  moneys  to  be  received  by 
them  as  aforesaid  in  any  bank  or  banker^s  hands,  or  elsewhere,  for  safe  custody, 
or  by  laying  out  or  investing  the  same,  or  any  part  thereof,  on  real  or  govern- 
ment securities,  or  any  of  the  public  funds ;  or  by  any  alteration  or  transposi- 
tion thereof,  respectively,  nor  with  or  for  any  other  loss  or  damage  which  may 
happen  in  or  about  the  execution  of  this  my  will,  or  any  of  the  trusts  therein 
declared,  without  their  respective  wilful  neglect  or  default.'* 

The  following  correspondence,  which  is  part  of  that  given  in  evidence  in  the 
cause,  is  material,  as  shewing  that  the  defendant,  in  retaining  the  Exchequer 
Bills,  was  endeavouring  to  fulfil  the  wishes  of  the  testator's  family,  in  the  ma- 
nagement of  the  trust  funds.  The  following  letter  is  from  the  defendant  to  the 
family  solicitor  of  the  testator : — 

Mr.  Brise  to  Mr.  Almack. 

^'  Dear  Sir,  «  Spains  Hall,  28th  April,  1840. 

"  I  was  gratified  to  learn  by  yours  of  the  ^rd,  that  you  were  so  successful 
in  settling  the  purchases  of  the  Hundon  Farm ;  and  as  it  now  appears  that 
your  three  payments  into  my  account  with  Oakes  amount  to  6,06(V.  9s.,  it 
IS  important,  without  delay,  to  know  whether  the  mortgage,  as  proposed,  to  the 
extent  of  10,000/.,  may  be  feasible  within  a  short  time,  and,  at  the  same  time, 
worth  our  acceptance,  with  a  view  to  purchasing  Exchequer  Bills,  ad  inierinh 
or  to  be  on  the  look-out  for  other  investment.  I  think  I  learn  by  your  last 
letter,  Mr.  Syer's  purdiase  alone  remains  unsettled.  The  favour  of  your  early 
answer  will  oblige. 

T%e  Defendant  to  Mrs.  Mathews,  the  widew, 

<'  S8th  April,  1840,  Spains  Hall, 
"  My  dear  Mrs.  Mathews,  Finchingfiela. 

<^  So  large  a  sum  appears  standing  in  my  account  with  Oakes,  of  the  money 
of  yourself  and  family,  at  the  time  unemployed,  that  I  think  the  utmost  care 
should  be  taken,  to  avoid  delay,  in  investing  in  some  way  or  other.  The  accom- 
panying note  for  you,  when  you  have  read  it,  to  forward  to  Mr.  Almack,  in  a 
iresh  cover,  is  to  urge  him  to  inform  us,  as  speedily  as  possible,  whether  the 
mortgage  he  adverted  to  is  likely  to  be  feasible,  and  worth  our  acceptance,  to 
the  extent  of  a  joint  concern  of  5,000/.  each ;  and  if  so,  what  intermediate  time 
may  elapse  before  the  investment  may  be  made,  as  I  am  doubtful  whether, 
should  the  mortgage  investment  be  accepted,  the  sum  now  in  Oakes^s  bank  had 
better  not  be  laid  out  in  Exchequer  Bills.  I  believe  all  the  estate  is  now  paid 
for,  excepting  Mr.  Syer's  lot. 
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"  Mr.  Almack  appears,  by  his  letters,  to  have  paid  into  my  account  the  fol- 
lowing sums: —  £.      8,    d, 
1840,  January  1,  cash                 667     0    0 

—  April    14,  do  1,153    9    0 

—  April    28,  do  4,240    0    0 

i?6,060    9    0 
"  Of  which  I  invested  in  Exchequer  Bills, 

1840,  March  21  i:>610    0    0." 

The  Defendant^  Mr.  Brise,  to  Mr,  Almack* 

«  Dear  Sir,  «  Spains  Hall,  11th  June,  1840. 

"  In  reply  to  yours  of  the  9th,  requesting  an  answer  to  your  former  note  of 
the  15th,  my  solicitors,  to  whom  you  will  refer  on  the  progress  of  the  mortgage 
on  my  behalf,  are  Messrs.  Holme,  Loftus,  and  Young,  ot  New  Inn,  to  whom 
I  will  open  the  business,  on  my  receipt  of  your  next,  reporting  progress  in  the 
matter. 

^^  I  wish  his  lordship  to  understand  that  the  mortgage  is  not  intended  for  any 
limited  or  specified  period,  but  each  party  to  have  the  power  of  paying  off,  or 
calling  in,  at  their  pleasure,  upon  due  notice ;  namely,  of  six  months  on  the  part 
of  the  mortgagee. 

^*  Your  letter,  stating  that  aconditional  payment  of  one  per  cent,  more  in 
de&ult  of  punctuality  of  the  payment  of  interest,  being  agreed  to,  is  satisfac- 
tory ;  but  it  is  a  matter  of  some  importance  to  be  secure  of  a  half-yearly  inter- 
est, which,  I  trust,  would  be  acceded  to. 

•*  The  sum  intended  to  be  advanced,  I  trust,  is  understood  to  be  10,000/., 
and  no  more,  for  which  we  should  require  all  the  estates  named  and  described 
in  yours  of  the  7th  of  May ;  five  thousand  on  behalf  of  the  trustees  of  the 
Mathews  family,  and  five  thousand  pounds  for  my  own  share. 

<^  If  all  previous  terms  be  now  settled  and  agreed  to,  I  should  be  desirous 
to  know  how  soon  the  payment  may  be  expected  to  be  made  to  begin  bearing 
interest. 

*^  Note. — I  should  require  a  release  to  be  prepared,  and  signed  by  the  repre- 
sentative of  the  late  Mr.  William  Brise  Mathews  (I  presume  his  mother,  now 
his  administratrix),  from  further  or  future  responsibility  as  to  all  his  affairs,  as 
I  have  paid  over  to  her  the  whole  of  the  balance  of  the  late  Mr.  W.  B.  Mathews, 
at  Oakes^s.  And  there  will  also  be  a  trust,  in  some  form,  prepared  in  the  joint 
names  of  John  R.  Brise,  Esq.,  Mrs.  Charlotte  Olivia  Mathews,  widow,  and  of 
Oliver  Johnson,  Esq.,  of  Earls  Colne,  of  sundry  sums  of  money  belonging  to 
the  family,  of  which  I  am  and  have  been  sole  trustee  for  some  time,  ana  which 
I  propose  to  invest  in  one  sum,  perhaps  in  the  South  Sea  Annuities,  if  the 
broker  should  so  advise,  which  will  save  the  trouble  of  reference  to,  and  citation 
of,  other  documents  and  deeds  of  trust. 

^^  These  are  matters  which  ought  to  be  settled  without  much  delay,  and  upon 
which  we  perhaps  may  have  a  half-way  meeting  at  Clare  before  Icmg. 

"  Yours  very  iaithfuUy, 

"John  R.  B&iss. 

"  Moneys  in  trust  :— 

^1,500  Red.  3i  £.  M.  M. 
900  Red.  S. 
1,500  Red.  Si. 

*<  To  which  will  be  to  be  added  the  mortgage  moneys,  and  the  balance  over. 

«R-AkBack,Esq.'' 
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The  Defendant  to  Mrs.  Mathews. 

"  My  dear  Mrs.  Mathews,  "  Spains  Hall,  3rd  July,  1840. 

«  As  I  have  heard  nothing  lately  feom  Mr.  Almack  relative  to  the  proposed 
mortgage,  I  begin  to  think  that  that  investment  will  not  take  place ;  and  there- 
fore, as  I  think  it  would  be  right  to  eflTect  some  investment  as  soon  as  possible, 
unless  I  learn  from  you  any  other  step  you  would  wish  to  have  taken,  I  purpose 
to  instruct  the  broker  to  invest  all  the  moneys  belonging  to  your  family  in  one 
stock,  which  I  propose  to  stand  in  the  names  of  J.  R.  Brise,  your  brother,  and 
yourself;  viz., 

''  J.  R.  Brise,  Fincbin^dd,  Essex. 

'*  Charlotte  Olivia  Matnews,  widow,  Clare,  Suffolk. 

"  Oliver  Johnson,  Esq.,  Earls  Colne,  Essex. 

*'  Are  your  brother's  and  your  own  names  correctly  given  ? 

^^  I  remain,  dear  Madam,  yours  very  truly, 

«'J.R.  Brisk. 
^^  As  soon  as  I  hear  from  you,  I  shall  write  to  Wakefield  for  his  advice 
and  instruction  on^  the  subject. 
"  Mrs.  Mathews." 

The  Defendant  to  Mrs.  Mathews, 

^^  Spains  Hall,  Finchingfidd, 
"  My  dear  Mrs.  Mathews,  6th  November,  18^ 

^^  Herewith  I  send  you  the  memorandum  of  a  further  investment  in  the 
Old  South  Sea  Annuities,  of  the  unemployed  balance  in  the  hands  of 
Messrs.  Oakes,  making  the  total  of  your  present  investment  in  that  stock 
4,800i 

**  I  am  apprehensive  that  the  mortgage  sue^ested  by  Mr.  Almack  will  not 
take  place ;  in  which  case,  perhaps,  you  woiud  approve  of  the  money  now  in- 
vestea  in  Exchequer  Bills,  when  they  may  be  parted  with  without  loss,  follow- 
ing the  same  destination,  unless  any  other  investment  in  the  shape  of  a  mort- 
gage, equally  safe  and  advantageous,  may  intermediately  offer.'' 

The  Defendant  to  Mrs.  Mathews. 

''  Spains  Hall,  23rd  November, 
"  My  dear  Mrs.  Mathews,  1840. 

^^  As  it  will  not  be  convenient  to  me  to  have  now  any  participation  in  the 
mortgage  proposed  some  time  since  by  Mr.  Almack,  I  shall  be  at  all  times 
ready  to  attend  to  any  proposition  you  may  wish  to  make  with  respect  to  the 
5,600/.,  now  lying  in  Exchequer  Bills ;  but  as  security  is  so  far  above  all  other 
consideration,  in  the  investment  of  money,  on  the  part  of  a  trustee,  I  propose, 
as  soon  as  those  securities  rise,  which  are  now  very  much  depressed,  to  ada  the 
whole  of  them  to  your  present  account  in  the  Old  South  Sea  Stock,  unless  I 
find,  at  the  present  price  of  that  stock,  little  or  no  loss  would  be  incurred  by  an 
earlier  conversion  of  those  securities.^^ 

The  Defendant  to  Mrs,  Mathews. 

''  Spains  Hall«  S8th  Noveiidi» 

"  My  dear  Mrs.  Mathews,  1840. 

"  In  reply  to  yours  of  the  26th,  you  are  right  in  your  supposition  that  the 

4,800/.  South  Sea  Stock  will  yield  you  the  yearly  income  of  144/.     Should  no 

mort^a^e  take  place,  of  which,  although  within  a  few  days  since  Mr.  Almack 

stated  m  his  letter  that  the  deeds  are  preparing  in  London,  I  can  only  say  I 
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kaov  very  little,  not  having  y«t  beard  the  «utn  which  the  mortgagor  is  mippoMd 
to  want.  About  six  months  ago,  I  had  no  alternative  but  investing  your  money 
in  Exchequer  Bills,  of  which,  although  the  present  interest  is  good,  yet  there 
is  at  present  a  great  depreciation,  having  been  bought  in  (I  believe)  at  5286. 
premium,  are  now  at  par  or  discount,  and  one  cannot  say  how  soon  they  may 
rally,  and  a  sale  of  them  at  present  would,  of  course,  be  disadvantageous. 

^  When  I  last  saw  Mr.  Almack,  I  told  him,  as  the  suggested  mortgage  had 
been  so  long  in  a  state  of  uncertainty,  I  reserved  to  myself  whether,  when  the 
whole  terms  and  circumstances  were  before  me,  I  might  be  prepared  to  become 
a  party  to  it. 

**  With  regard  to  the  investment  of  the  residue  of  your  money  in  the  Old 
South  Sea,  New  South  Sea  Stock,  or  Three-and-a-Half  per  Cents,  I  believe 
trustees  oi  guardians  would  be  directed  by  the  Court  of  Cnancery  to  make  the 
investments  of  trust-money  in  the  above  stock,  or  Three  per  Cent.  Consols, 
preferably  to  the  Three-and-a-Half  per  Cents ;  India  Stock  will  now,  I  believe, 
pay  4/.  per  cent.,  and  Dutch,  I  believe,  five  per  cent. ;  but  I  should  be  unwilling 
to  venture,  without  special  authority,  to  invest  trust-money  on  such  securities. 
Your  4,800/.  Old  South  Sea  Stock  has  cost  you "4,244/.  lis.  2d.,  and  on  the 
sale  of  your  Exchequer  Bills  there  will  be  about  6,600/.  ready  for  investment 
either  in  stock  or  on  mortgage  as  it  may  happen. 

*^  I  am  fearful,  by  some  mistake,  which  I  cannot  at  present  understand,  I 
paid  over  to  you  a  larger  sum,  as  the  balance  of  Oakes^s  account  on  your  son's 
death,  than  I  was  the  holder  of  by  about  65/.,  which,  when  I  have  the  pleasure 
of  seeing  you,  I  will  point  out,  and  which,  if  so,  will  be  to  be  adjustea  on  our 
final  settlement.'" 

The  Defendant  to  Mr.  Almack. 

"  Dear  Sir,  "  Spains  Hall,  25th  February,  1841. 

*'In  answer  to  yours  of  the  25th,  which  I  received  on  my  return  from 
town  yesterday — my  money  which  I  had  in  readiness  to  embark  in  the  mortgage 
on  Lord  A.^s  estates,  from  the  period  of  the  sale  of  Mrs.  Mathews*s  estate,  for  a 
considerable  time,  being  now  duverted  into  a  different  channel,  I  must  decline 
it  altogether ;  and  wim  regard  to  Mrs.  Mathews's  money,  derived  from  the 
sale  of  the  farm,  being  now  in  part  in  Exchequer  Bills,  in  part  also  invested 
in  Bank  Stock,  and  in  part  (upon  Mrs*  M/s  own  propositicm,  which  I  think 
may  not  be  an  injudicious  arrangement)  wanted  by  her  trustees  to  obtain  an 
Mnffmnent  of  the  late  Mr.  W.  Brise  Madiews^s  mortgage  on  the  Cavendish 
•land,  as  it  will  render  it  inconvemeot  to  her  to  advance  but  so  small  a  propop- 
tion  of  the  principal  sum  of  10,000/.  intended  for  the  mortgage  investment,  I 
Aoold  think  she  would  at  once  see  it  had  better  now  be  dmined  on  her  part 


« 


The  Defendant  to  Mr.  Almack. 

>  Dear  Sir.  ''  Spains  HaU,  3rd  March,  1841. 

^  Your  last  letter  ratlier  surprised  me  with  the  expression  of  your  disappoint- 
ment at  the  intimation  conveyed  in  my  last  letter  to  you,  that  I  purposed  to 
withdraw  from  any  participation  in  the  projected  mortgage,  and  that  the 
trustees  cxf  Mrs.  Mathews  would  not  be  prepared  to  engage,  if  at  all,  to  the  same 
extent  as  they  had  at  first  intended.  Should  you,  however,  experience  a  serious 
difficulty,  or  be  sensible  of  any  disadvantage  professionally  to  yourself,  in  fail- 
ing to  answer  the  expectations  of  your  client  upon  this  occasion,  I  would  take 
just  a  wed&  or  two  to  consider  whether  I  might  not  have  it  in  my  power  to 
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make  such  arrangements  as  might  enable  me  to  accept  the  mortgage  of  10,000/. 
as  named  in  your  last  letter. 

^*  In  that  case,  however,  I  should  be  desirous  of  knowing  the  precise  day 
when  the  payment  of  the  moneys  would  be  required ;  and  in  the  second  place, 
what  retrospective  date  for  the  period  of  the  commencement  of  interest,  say 
from  Michaelmas  or  Christmas  last,  in  consideration  of  the  loss  and  incon- 
venience experienced  by  Mrs.  Mathews  and  myself  by  the  long  delay,  during 
which  we  were  holders  of  Exchequer  Bills,  you  would  consent  to." 

The  Defendant  to  Mr.  Jlmack. 

<^  Dear  Sir,  «  Spains  Hall,  6th  March,  1841. 

**  I  have  just  been  favoured  with  yours,  and  having  consulted  those  gentle- 
men who  are  entitled  to  a  life-interest  in  the  fortunes  of  my  late  sffeters,  Mrs. 
Walford^and  Mrs.  Freeland,  who  died  without  issue,  and  of  which  I  am  now 
almost  the  sole  surviving  trustee,  they  both  consent  to  the  principal  moneys, 
now  in  the  Three-and-a-Half  per  Cents,  being  invested  on  the  mortgage.  The 
money  will  be  at  the  service  of  Lord  A.  (as  1  propose,  to  bear  date  for  interest 
from  the  25th  of  March,  or  thereabouts),  at  Messrs.  Barclay's.  I  had  proposed 
that  the  whole  transaction  shall  stand  in  my  name,  and  that  the  deeds  of  the  whole 

-estate,  as  detailed  in  your  former  letter,  should  be  lodged  with  me.  I  need  not 
go  over  other  provisoes,  which,  I  believe,  are  in  your  recollection ;  but  as  the 
mortgage  will  include  no  part  of  the  money  belonging  to  Mrs.  Mathews^s 
trustees,  but  only  moneys  hereafter  divisible  by  myself  and  my  two  surviving 
sisters  after  the  successive  deaths  of  Mr.  Freeland  and  Mr.  Walfbrd,  I  submit  to 
you  that  the  name  of  John  Walford,  Esq.,  be  added  to  mine  as  joint  trustee  of 
the  mortgage,  as,  from  his  apparent  durability  and  prudence,  I  think  my  family, 
as  well  as  myself,  in  the  event  of  my  earlier  decease,  would  be  best  satisfied  to 

.leave  the  final  settlement  of  the  affair  in  his  hands.^ 

The  Defendant  to  Mr.  Almack. 

«  Dear  Sir,  "  Spains  Hall,  12th  March,  1841. 

'  "You  are  aware,  of  course,  that  I  claim  the  whole  of  the  estate  as  detailed 
hi  yours  of  the  7th  of  May,  1840,  forming  a  rental  of  665/.,  to  be  included  in  the 
mortgage  securities  for  10,000/.,  interest  at  five  per  cent.,  but  an  abatement  of 
one  per  cent,  on  punctual  half-yearly  payment. 

"  I  stipulate  myself  to  be  the  holder  of  all  the  title-deeds,  securities,  and 
mortgage  documents,  during  the  continuance  of  the  mortgage,  to  be  placed  in 
my  custody  at  Spains  Hall.  Although  you  are  conducting  this  transaction 
on  our  behalf,  as  well  as  on  that  of  his  lordship,  perhaps  you  would  not  object, 
should  we  deem  it  right,  that  some  professional  friend  on  our  behalf  should, 
before  the  payment  of  the  sum  and  delivery  of  the  deeds,  look  over  the  list,  and 
assist  to  see  tnat  they  are  all  perfect  when  delivered  over  to  me. 

"  Mr.  John  Fisher,  of  Yarmouth,  I  find,  is  co-trustee  with  me  under  Mr. 
Walford's  marriage  settlement,  who,  as  co-trustee  with  me  in  this  aflair,  may  be 
styled  John  Walford,  Esq.,  of  Great  Bardfield,  Essex. 

"  Perhaps,  as  all  the  trust-money  is  in  the  Three-and-a-Half  Reduced,  the  sale 
may  take  place  immediately  after  the  next  dividend,  on  the  5th  of  April.  I  shall 
be  glad  to  know  the  earliest  day  that  you  will  be  ready,  as  I  probably  must  be 
in  town  to  make  necessary  arrangements  with  my  broker. 

**  In  the  event  of  my  death,  would  my  son  succeed  to  my  right  and  interest 
as  trustee  under  the  mortgage  ?   Or,  query,  does  it  occur  to  you  that  any  furthtf 
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security  may  be  wanting  for  the  future  distribution  of  the  reversion  among  the 
heirs  of  my  two  surviving  sisters  and  my  own  ?    Perhaps  not. 

"  Yours  very  faithfully, 

^^  J.  RuGGLEs  Brisk. 
<«  F.S.— The  date  of  the  mortgage  to  be  the  SSth  of  March  inst.,  from  which 
it  may  commence  to  bear  interest. 
'« K.  Almack,  Esq.'' 

The  Defendant  to  Mrs.  Mathews. 
«  My  dear  Mrs.  Mathews,  "  Spains  Hall,  18th  April,  1841. 

*'  It  was  not  without  the  greatest  anxiety  that  I  read  in  the  Morning  Herald 
last  evening  the  inclosed  statement  of  the  stoppage  of  Wakefield's  house  in 
Broad-street,  as  he  is  now  the  holder  of  Ex'chequer  Bills  on  your  account  to 
the  amount  of  4,000/.,  besides  interest  and  premium  due  on  them.  I  appre- 
hend such  money  securities,  being  in  trust  in  the  broker's  hands,  would  certainly 
not  be  comprehended  in  the  assets  of  the  house ;  but  should  the  bankrupt  have 
turned  out  a  rogue,  as  well  as  unfortunate,  he  would  have  it  in  his  power  to 
convert  them  into  money  at  any  time  for  his  own  use.  But  let  us  hope  for  the 
best.  If  you  have  a  brother  or  any  friend  in  town  to  inquire  at  the  solicitor's 
appointed  to  the  bankruptcy,  you  might  receive  all  the  information  you  stand 
in  need  of  by  Tuesday  next.  Your  balance  in  the  bankrupt's  house  appears 
to  be  no  more  than  7/.  6s.  6d.,  and  I  have  nothing  there.  I  shall  write  to 
Messrs.  Wakefield  to-day,  and  should  I  receive  no  answer  on  Tuesday,  shall 
proceed  to  London  on  Wednesday  next." 

The  Defendant  to  Mrs,  Mathews, 

'<  Spains  Hall,  Finchingfield, 
18th  April,  1841. 
**  My  dear  Mrs.  Mathews, 
<<  I  have  heard  from  Messrs.  Barclay,  whom  I  had  authorized  to  demand  the 
Exchequer  Biils,  that  they  had  been  all  sold  by  the  Wakefields ;  this  is  sad 
intelligence  to  have  to  communicate.     There  is  now  only  the   bankrupt's 
dividend  to  look  forward  to,  and  as,  perhaps,  I  shall  meet  Mr.  Almack  next 
week  in  London,  on  his  return  from  Yorksnire,  I  intend  instructing  him  on 
your  behalf  (if  you  approve  of  it)  to  prepare  the  account  against  the  estate  of 
the  bankrupts.     I  was  very  glad  to  learn  from  Edward  Fisher  this  morning, 
that  you  had  given  up  your  journey  to  London,  which  could  only  have  been 
distressing  and  expensive  to  you.     I  have  the  bank  receipt  for  1,000/.  Bank 
Stock,  which  is  rising  in  value,  and  as  it  stands  in  the  names  of  your  trustees, 
I  think  it  will  be  advantageous  to  you  for  them  to  sell  off  as  much  as  may  be 
wanted  in  September,  to  redeem  the  mortgage  on  the  Cavendish  land. 

*<  With  our  united  and  sincere  regret  at  the  unfortunate  event  which  has 
befidlen  you, 

"  I  remain,  dear  Madam,  yours  very  truly, 
«  Mrs.  Mathews."  "  J.  Rugglks  Brisk." 

The  Defendant  to  Mrs.  Mathews, 

<<  Madam,  <'  Spains  Hall,  SQth  April,  1841. 

<<  Having  inadvertently  departed  from  my  strict  line  of  duty,  as  executor 
and  trustee,  in  permitting  any  investment  of  the  moneys  belonging  to  yourself 
and  family,  otherwise  than  in  the  Three  per  Cent.  Consols,  which  alone  is 
lecognized  in  law,  the  consequence  of  which  probably  will  be  that  I  must  be 
responsible  for  the  losses  occasioned  by  Wakefield's  bankruptcy,  I  must  now 
request  you  and  Mr.  Johnson  to  sign  a  power  of  attorney  to  empower  me  to 
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for  the  mortgage  upon  the  estate  of  Lord  A.,  which  were  then  still  in  progress 
(and  which  were  afterwards,  in  fact,  completed  by  the  defendant  witn  other 
moneys),  and  while  the  defendant  was  in  daily  expectation  that  one  or  the  other 
of  the  said  mortgages  would  be  ready  for  completion,  the  said  Messrs.  Wake- 
field suddenly  stopped  payment,  and  on  the  8th  of  April,  1841,  were  declared 
bankrupts;  when  it  appeared  that  they  had,  some  time  previously,  sold  the 
residue  of  the  Exchequer  Bills,  and  had  applied  the  proceeds  to  their  own  use. 

The  defendant  also  admitted  that  Mr.  Almack  had  acted  as  his  solicitor  in 
the  matter  of  the  sale  of  the  estates  of  the  testator.. 

And  the  defendant  submitted  that,  having  regard  to  all  the  circumstances 
stated,  he  was  authorized  by  the  will  of  the  testator  to  invest  the  proceeds  of 
the  sales  in  Exchequer  Bills,  and  that  sufficient  reason  existed  for  permit- 
ting Messrs.  Wakefield  to  obtain  the  dominion  over  the  Exchequer  Bills ;  and 
that  he  had  not  allowed  the  bills  to  remain  in  their  hands  for  an  unreasonable 
time. 

In  answer  to  some  of  the  interrogatories,  the  defendant  also  admitted,  that 
Messrs.  Wakefield  did  carry  on  the  business  of  stock-brokers,  to  a  very  large 
extent ;  and  that  they  had  also,  in  connection  therewith,  a  banking  business, 
which  the  defendant  believed  was  not,  as  alleged  in  the  bill,  small  or  inconsi- 
derable, otherwise  than  as  compared  with  their  business  as  brokers,  which  was 
very  extensive. 

That  Messrs.  Oakes,  Sevan,  and  Co.  were  the  defendants  regular  bankers 
in  Sufiblk ;  but  he  said  that  he  always  kept  a  small  banking  account  with 
Messrs.  Wakefield,  both  on  his  own  account,  as  well  as  executor  of  the  testator, 
and  that  such  accounts  were  always  kept  separate  from  each  other. 

That  he  had,  in  February,  1841,  given  instructions  to  Wakefields  to  sell 
2,000/.  Exchequer  Bills  of  his  own,  which  had  remained  in  their  hands  since 
the  year  1839,  and  invest  the  proceeds  in  India  Stock,  which  was  done,  and  a 
balance  of  72/.  18s.  9d.  was  paid  to  the  defendant's  order,  on  the  22nd  of 
February.  That  the  said  sum  of  72/.  18s.  9d.  had  been  the  only  cash  balance 
due  to  the  defendant,  on  his  private  account,  between  the  month  of  November, 
1840,  and  Wakefields*  bankruptcy ;  that  by  drawing  out  that  sum,  he  closed 
his  account  with  Wakefields ;  that  he  opened  no  new  account  with  them  pre- 
viously to  their  bankruptcy ;  and  that,  individually,  he  sustained  no  loss  by 
their  bankruptcy.  But  the  defendant  positively  denied  that  he  drew  out  sucn 
balance,  or  sold  the  Exchequer  Bills  with  any  intention  of  finally  closing  his 
account,  or  from  any  apprehension  or  suspicion  that  Wakefields  were  not  iu 
perfectly  solvent  and  prosperous  circumstances,  or  that  the  Exchequer  Bills 
were  not  perfectly  safe  in  their  hands ;  for  defendant  had  not,  until  Wakefields 
had  actually  stopped  payment,  the  slightest  notice,  or  any  reason  to  believe  or 
suspect,  that  their  credit  was  at  all  impaired. 

The  cause  was  set  down  to  be  hearcT  upon  bill  and  answer,  and  documentary 
evidence,  consisting  chiefly  of  correspondence  between  the  parties,  was  admitted 
by  agreement  on  both  sides. 

Bethelli  Wigram^  and  Shee^  for  the  defendant,  on  the  appeal,  contended 
that  the  defendant  bad  taken  all  the  precautions  which  a  pruaent  man  would 
think  it  right  to  adopt  with  respect  to  his  own  money.  That  nobody  could 
undertake  the  ofiioe  of  a  trustee,  if  he  were  to  be  made  liable  for  loss  occa- 
sioned by  the  misconduct  of  a  banker. 

The  LORD  CHANCELLOR.— The  usual  course  is  to  deposit  Exche- 
quer Bills  with  a  banker.  It  is  not  necessary  to  place  money  with  the  Bank  of 
England,  which  men  of  extreme  caution  do. 
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Seihell  cited  Knight  v.  Lard  Plymouth  (8  Atk.  480),(o)  where  it  was  held, 
that  a  receiver  was  not  liable  for  loss  sustained  in  remitting  money  by  a  bill. 
That  was  decided  by  Lord  Hardwicke.  So  where  tobacco  had  been  left  in  the 
hands  of  a  broker.    {Ex  parte  Belchier^  1  Ambler,  218.)  (b) 

The  LORD  CHANCELLOR.— It  does  not  strike  me  that  there  is  any 
difference  between  the  case  of  money  and  Exchequer  Bills ;  there  is  one  more 
step  in  the  latter. 

jSetheU, — In  Jones  v.  Lewis  (SVesey,  sen.  240),  (c)  the  administratrix's 
solicitor  was  robbed,  and  she  was  held  harmless.  In  Harden  v.  Parsons  (lEden, 
145),(rf)  where  money  had  been  lent  on  personal  security,  honajide ;  and  Lord 

(a)  KnigU  t.  Ltnrd  Pfymouth  (3  Atk.  480).  April, 
1747. — In  this  case  Lord  Hardwicke  decided  that  a 
receiver  appointed  by  the  Court  shall  not  make  good 
a  loss  which  was  not  owing  to  any  default  of  his ; 
for  where  the  rents  he  has  in  his  hands  are  large, 
it  is  a  necessary  precaution  to  remit  it  by  bills  to 
London,  rather  than  in  specie ;  and  that  where  a 
receiver  pays  money  to  a  tradesman  and  takes 
blUs  for  the  sum,  if  he  was  in  credit  at  the  time, 
though  be  fails,  it  shall  not  affect  the  receiver. 

But  if  the  money  had  been  lost  by  his  wilftil 
default,  and  placing  it  in  what  he  knew  at  the  time 
to  be  an  improper  hand,  the  Court  vrili  oblige  a 
receiver  to  answer  the  loss  out  of  his  own  pocket. 

(6)  Ex  parte  Belchier,  or  Belehier  v.  Paraont  (?) 
(1  Ambler,  218).  March,  1754.~In  this  case  the 
assignee  of  a  bankrupt  employed  a  broker  to  sell  a 
quantity  of  tobacco.  The  broker  received  the  money, 
aad  at  the  end  of  ten  days  failed,  before  he  paid  it 
over.  Lord  Hardwicke,  Chancellor,  was  of  opinion 
that  the  assignee  was  not  bound  to  make  it  good. 

His  Lordship,  in  giving  judgment,  said :  *'  There 
are  two  sorts  of  necessities :  1st,  legal  necessity ; 
2nd,  moral  necessity. 

"  As  to  the  first,  a  distinction  prevails  where  two 
executors  join  in  giving  a  discharge  (or  money,  and 
one  of  them  only  receives  it,  they  are  both  answerable 
for  it,  because  there  is  no  necessity  for  both  to  join 
iu  the  discharge,  the  receipt  of  either  being  suffi- 
cient ;  but  if  trustees  join  in  giving  a  discharge, 
and  one  only  receives,  the  other  is  not  answerable, 
beeause  his  joining  in  the  discharge  was  necessary. 

"  Second,  moral  necessity,  from  the  usage  of  man- 
kind. If  the  trustee  act  as  prudently  for  the  trust  as 
for  [him]  self,  and  according  to  the  usage  of  busi- 


**  If  the  trustee  appoints  rents  to  be  paid  to  a 
banker  at  that  time  in  credit,  and  the  banker  after- 
wards breaks,  the  trustee  is  not  answerable.*' 

U)  JoMi  V.  Lewis  (2  Yes.  sen.  240).  March,  1 75 1 . 
^•A  decree  had  been  made  against  defendant's  hus- 
band (to  whom  she  was  administratrix) ,  for  a  general 
account  of  assets,  and  for  payment  of  the  balance. 
The  defendant  had  deliverea  certain  goods,  part  of 
the  effects  of  her  late  husband,  to  her  own  solicitor, 
to  be  ddivered  over.  The  same  goods  had  been 
sfaBce  stolen  from  the  solicitor. 

The  following  was  the  Lord  Chancellor  Hard- 
wicke'fl  judgment :  **  I  will  now  consider  this  case 
as  if  the  robbery  had  been  without  any  tender  of  the 
goods  at  aU  to  the  plaintiff.  It  is  eertain  if  baUee 
of  coods,  against  wnom  there  is  action  of  account 
at  law,  loses  the  goods  by  robbery,  that  is  a  dis- 
charge in  action  of  account  at  law :  and  it  is  proved 
(and  I  think  reasonably)  that  if  a  trustee  is  robbed, 
tiiat  robbery,  properly  proved,  shall  be  a  discharge, 
pRnided  he  keeps  them  so  as  he  would  keep  his 
ewB.  So  it  is  as  to  an  executor  or  administrator, 
who  Is  not  to  be  charged  further  than  goods  come  to 
his  hands ;  and  for  these,  not  to  be  charged,  unless 
goSty  of  a  devastavit;  and  if  robbedi  and  he  oonld 


not  avoid  it,  he  is  not  to  be  charged,  at  least  in  this 
court.  How  it  would  be  at  law  I  know  not,  for  I 
know  no  case  of  that  at  law.  The  defendant  is  ad- 
ministratrix ;  supposing  these  goods  had  been  in  her 
own  custody,  and  she  had  been  robbed,  I  am  dear 
of  opinion,  if  that  fact  be  made  out  (which  can 
only  be  by  drcumstaoces,  as  it  is  probably  made 
out  here),  she  ought  to  have  been  discharged  of  these- 
goods ;  and  that  notwithstanding  no  tender  thereof, 
for  that  was  a  superabundant  act ;  for  it  is  a  decree 
against  her  husband,  not  for  delivery  of  the  goods, 
but  for  a  general  account  of  assets,  and  nothing 
directed  to  be  paid  but  what  was  found  on  the 
balance.  The  only  doubt  then  is,  that  they  were 
not  lost  oat  of  her  custody,  but  her  solidtor'Sr 
where  they  were  put  by  her  for  a  particular  purpose. 
I  do  not  know  that  a  bailee,  executor,  administratorr 
or  trustee,  are  bound  to  keep  goods  always  in  their 
own  hands.  They  are  to  keep  them  as  their  own, 
and  take  the  same  care;  if,  therefore,  a  man 
lodged  trust-money  with  a  banker,  if  lost,  in  many 
cases  the  Court  has  discharged  the  trustee,  espe- 
cially if  lost  out  of  the  banker's  hands  by  robbery. 
In  the  present  case,  what  has  been  done,  Is  what 
she  would  have  done  with  her  own  ;  leaving  thesa 
vrith  her  solidlor  in  order  to  be  delivered  to  plain- 
tiff when  proper  so  to  do ;  and  why  might  she  not 
do  that  ?  It  is  the  same  as  if  they  had  been  in  her 
own  custody;  and  there  is  no  pretence  that  they 
were  collectively  put  into  the  hands  of  her  solidtor. 
It  would  be  too  hard  to  charge  her  with  these  things 
lost ;  this  exception  therefore  must  be  allowed." 

((0  Hardens,  Parsfms  (1  Eden,  145).  July,  1758. 
—This  was  a  bill  brought  to  have  a  legacy  invested  in 
land,  pursuant  to  the  will  of  John  Stokes,  which 
legacy  became  due  in  the  year  1727,  being  thirty- 
one  years  ago  ;  and  it  was  to  have  it  paid  by  the 
executors,  the  money  having  been  lost  by  an  insol- 
vent security ;  and  the  claim  of  the  plaintiff  was 
said  to  be  fbunded  upon  two  legal  prindples.  1st, 
That  two  executors  joining  in  a  recdpt  are  each 
ehargeabio  pro  toto.  2ndly,  That  an  executor 
lending  out  money  on  a  personal  security  is  guilty 
of  a  breach  of  trust,  and  liable  to  the  payment  of 
the  money. 

'<  As  to  the  first  point,  it  seems,"  said  Sur  Robert 
Henley,  Lord  Keeper,  in  his  judgment,  *'  by  the 
cases,  that  at  law  a  joint  receipt  is  condudve 
evidence  that  the  money  came  to  the  hands  of  both, 
and  is  not  to  be  oontradicted."  Bnt  in  equity,  where 
alone  legades  are  recdved,  such  recdpt  shall  not  be 
conclusive,  but  the  Court  will  see  who  actually 
received,  and  charge  that  person  accordingly. 
{CkwrthUl  v.  Hchson,  1  P.  W.  241.  And  see  Lord 
Thurlow's  observations  on  Lord  Harcourt's  dis- 
tinction, 2  Bro.  117;  2  Fonb.R.oo  £q.  182;  Gt66f 
V.  Herring^  dt.  ibid,  and  Lord  Redesdale's  obser- 
vations in  Doyle  v.  BHake,  2  Sch.  &  Lef.  239; 
Westleyv.  Clarke,  1  Bden.  357,  and  note.) 

"  The  next  eondderation,"  continaed  Shr  Robert 
Henley,  "must  proceed  upon  a  suppodtion  that 
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Loughborough,  in  Rawth  v.  Howell  (3  Yes.  565),  (a)  expressly  held  that  exe- 
cutors  were  not  liable  for  loss  occasioned  by  the  insolvency  of  the  testator^s 
banker.  In  this  case  the  defendant  has  done  every  thing  in  strict  conformity 
with  the  testator^s  wiU. 

The  LORD  CHANCELLOR  mentioned  the  incident  of  Lord  Stowell 
having  left  140,000/.  in  the  hands  of  Messrs.  Boldero,  his  bankers ;  and  hav- 
ing called  upon  Lord  Eldon,  and  accidentally  mentioned  that  circumstance, 
was  warned  oy  Lord  Eldon  of  the  risk  run  ;  and  in  consequence,  the  money 
was  withdrawn,  and  placed  in  the  Bank  ojf  England;  a  few  days  afterwards, 
Messrs.  Boldero  failed. 

BethelL — In  Maasey  v.  Banner  (1  Jacob  &  Walker,  241), (6)  at  p.  247, 
Lord  Eldon  said : — "  The  principle  applying  to  all  these  classes  of  persons 
(trustees,  executors,  receivers,  and  assignees)  is  properly  expressed  in  these 
terms ;  that  the  Court  does  not  expect  them  to  take  more  care  of  the  property 
intrusted  to  them  than  they  would  do  of  their  own  ;^  and  he  afterwards  adds, 

in  the  defendants,  in  not  taking  steps  to  pievaat 
GraTatt  from  making  an  improper  nse  of  thaae 
securities.  There  was  eyidence  of  a  reoommenda- 
tion  from  the  testator  to  his  ezeentors,  not  to  be 
in  a  hurry  to  take  his  affairs  out  of  the  haada  of 
Gravatt,  for  he  was  a  Tcry  honest  little  man. 

Tlie  Lord  ChaneeUor  said,  in  his  jodgment: 
*'  What  possible  security  could  the  executor  ham 
taken  better  than  he  did,  short  of  iiUng  a  bill; 
and  bringing  all  the  securities  into  court?  If  he 
had  taken  them  to  his  chambers,  he  wonid  have 
been  liable  to  any  casualty  that  might  have  hap- 
pened. If  he  had  deposited  them  with  his  own 
banker ;  one  banker  has  as  good  credit  as  aaothar. 
The  defendant,  therefore,  cannot  be  charged." 

(6)  Moisey  v.  Banner  (1  Jac.  &  W.  241).  March, 
1820.— This  was  a  case  of  an  agent  acting  gratni- 
tonsly,  charged  with  loss,  arising  from  the  failure  of 
bankers,  baring  paid  in  the  moneys  to  his  own 
account. 

Lord  Chancellor  Eldon,  in  giring  judgment, 
observed :  <*  There  is  one  case  that  is  quite  famiUar 
in  this  court,  that  of  assignees.  If  an  assignee  pays 
mohey  into  his  banker's  hands,  as  money  bdoBglBg 
to  the  estate,  and  the  banker  fails,  the  assignee  is 
undoubtedly  dear  from  the  loss;  but  if,  instead 
of  distiDgnishiog  it,  he  pays  it  all  in  to  his  own 
account,  then  it  is  his  account  there;  there  is 
nothing  like  a  declaration  of  trust  of  it,  and  it  is 
familiar  to  consider  him  as  having  it  in  the  banker's 
hands  for  himself,  making  him  liable  for  it,  and 
charging  him  with  interest  at  the  rate,  since  thelafea 
statute,  of  201.  per  cent.  This  is  because,  if  he  had 
become  bankrupt,  it  would  have  gone  to  the  credit 
of  his  estate ;  for  it  is  clear  in  that  case,  that  if  the 
bankers  had  any  account  with  him  by  way  of  set«4iC 
that  set-off  would  affect  equally  his  money  and  the 
money  of  the  estate  paid  In  to  his  nocount ;  they 
have  no  notice  that  it  belongs  to  the  estate,  the 
account  is  between  him  and  them. 

"  The  same  has  been  the  case  with  executors  and 
trustees,  and  I  apprehend,  that  for  the  safbty  of 
mankind,  the  principle  must  be,  that  if  you  desise  to 
deal  for  me  as  you  would  for  yourself,  it  must  be  to, 
that  the  dealing  fbr  me,  if  unfortunate,  shall  not  be 
more  so  to  me  than  it  would  have  been  to  you.  If  it 
had  been  for  yourself.  In  the  case  of  the  aas^nee, 
if  he  fails,  bis  estate  has  all  the  benefit  of  the  money, 
the  parties  for  whom  he  acts  have  nooe ;  he  doea 
not,  therefore,  deal  for  them  as  he  would  for  him- 
self. I  cannot  doubt  that  this  principle  has  bessi 
acted  on  with  trustees  and  executors,  who  ace 
equally  gratuitous  agents  vrith  this  defendant." 


the  money  was  received  and  lent  out  on  an  improper 
aeenrity,  and  that  they  are  guilty  of  a  breach  of 
tmat.  It  is  said  that  they  cannot  place  it  out  on 
personal  security.  It  is  agreed  that  there  is  no 
text-writer  that  lays  down  that  rule,  nor  any  case 
which  establishes  it.  If  so,  we  must  resort  to  the 
inquiry  into  the  nature  of  the  oflBce  and  duty  of 
a  trustee  as  considered  in  a  court  of  equity.  No 
asan  can  require,  or  with  reason  expect,  a  trustee  to 
Bsanage  his  property  with  the  same  care  and  discre- 
tion uiat  he  would  his  own ;  therefore,  the  true 
touchstone  by  which  such  cases  are  to  be  tried  is, 
whether  the  trustee  has  been  guilty  of  a  breachof  trust 
or  not.  If  he  has  been  guil^  of  a  gross  negligence, 
it  is  as  bad  in  its  consequences  as  fraud ,  and  is  a  breach 
of  trust.  The  lending  trust-money  on  a  note  is  not  a 
breach  of  trust,  without  other  circumstances  erassa 
lugUgentia.  That  is  plain  from  the  case  of  Ri/der 
▼.  Biekenton'*  (7  Bac.  Ab.  182,  3  Swanst.  80). 

(a)  Rowthy, Howell  (3 Yes. 565).  December,  1797. 
— ^The  testator  directed  his  executors,  with  all  con- 
irenient  speed,  to  convert  all  his  property  into  money, 
and  to  apply  the  same,  first,  in  paying  bis  debts, 
then  to  lay  out  the  residue  in  mortgages ;  which, 
subject  to  certain  annuities,  he  gave  in  fourths  to 
four  nieces ;  who  filed  a  bill  against  the  executors, 
Howell  and  Hodgson,  to  charge  them  with  a  loss 
to  the  testator's  estate.  The  facts  were,  that  the 
testator  had  used  Richard  Gravatt  as  his  banker, 
and  had  great  confidence  in  him.  At  the  death  of 
the  testator,  stock,  Navy  Bills,  East  India  Bonds, 
Scotch  Bonds,  and  other  negotiable  securities,  part 
of  the  testator's  property,  to  a  considerable  amount, 
were  standing  in  the  name  and  in  the  hands  of  Gra- 
vatt, transferred  and  indorsed  to  him  by  the  testator. 
Howell  lived  in  the  country,  and  relied  upon  his 
co-executor,  Hodgson,  a  solicitor  in  London,  who, 
soon  after  the  testator's  death,  opened  an  account 
with  Gravatt  as  to  the  securities  in  his  hands,  and 
he  sent  the  banker's  book  to  the  father  of  the  plain- 
tiffb.  The  executors  also  entered  into  a  treaty  for  a 
mortgage,  which  was  delayed  by  difficulties  as  to 
the  title.  In  the  mean  time  Gravatt,  without  the 
knowledge  of  the  executors,  sold  several  of  the 
•eeurities ;  and  upon  the  2nd  of  July,  1796,  he  sold 
four  ofthe  East  India  Bonds.  The  day  after  that  sale, 
Hodsoa  drew  upon  him  on  account  of  the  East 
India  Bonds,  upon  which  he  oonfiessed  wliat  he  had 
done,  and  beg^ng  for  time,  promised  to  replace  the 
eeeurities  he  had  disposed  of;  but  the  executor 
cOBunendng  an  action  immediately  against  him,  he 
soon  afterwards  destroyed  himself,  and  died  insol- 
vent.   The  bill  charged  wilful  neglect  and  default 
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"  If  a  person,  suppose  a  receiver  of  this  coiirt,  undertakes  to  receive  rents  in 
the  country,  he  cannot  send  them  in  cash ;  and  if  he  collects  in  paper,  taking 
the  same  care  with  respect  to  it  as  a  reasonable  attention  to  his  own  affairs  would 
dictate  to  him  to  take  if  it  was  for  himself,  if  he  remits  what  he  has  collected, 
by  the  best  biUs  he  can  find,  by  the  same  means  that  would  be  reasonable  if  it 
were  on  his  own  account ;  then  I  should  say  it  would  be  very  difficult  to  charge 
him,  for  he  has  done  the  best  he  can  for  his  employers.**  And  again,  "  There 
is  one  case  that  is  quite  familiar  in  this  court ;  that  of  assignees :  if  an  asnmee 
pays  money  into  his  banker  s  hands,  as  money  belonging  to  the  estate,  and  the 
banker  fails,  the  assignee  is,  undoubtedly,  clear  from  loss ;  but  if,  instead  of  dis- 
tinguishing it,  he  pays  it  all  into  his  own  account,  then  it  is  his  account  there.^ 
And  in  accordance  with  this  is  Drever  v.  Maudslay  (1  Ver.  Real  Pro.  Cas. 
188),  where  the  receiver  was  held  liable  to  loss  sustained  by  reason  of  the  failure 
of  the  bankers,  he  having  paid  in  the  money  to  his  own  account,  and  received  an 
allowance  of  interest  thereon  fi*om  the  bankers.  Here  there  was  no  negligence  or 
misconduct.  In  all  the  cases  in  which  persons  acting  in  fiduciary  situations  have 
been  liable  for  loss  happening  to  the  trust-fund,  there  have  been  either  some  acts 
or  omissions  indicating  culpable  negligence.  {Langford  v.  Gascoyne^  11  Ves. 
888 ;(a)  Shiphrook  v.  Lord  Hinckinbrook,  11  Ves.  258;(fe)  Underwood  v. 
Stevens^  1  Merivale,  712.)  M  In  Clough  v.  Bond  (3  Mylne  &  Craig,  496), 
(d)  the  fund  had  been  paia  into  the  names  of  the  co-administrators  and 


(a)  jMngford  t.  Oatcoyne  (11  Yes.  333).  July, 
1805.— This  was  a  bill  filed  by  a  widow  against  tbe 
cxecators  of  ber  late  buaband,  Gascoyne,  Spvrrcll, 
and  Lambert,  for  the  luual  accounts. 

The  day  after  the  testator's  funeral,  the  three 
executors  met  at  tbe  house  of  the  testator,  and  the 
plaintiff,  Mrs.  Langford,  the  widow,  who  was  pre- 
sent, left  tbe  room  to  fetch  a  bag  of  money,  and 
upon  her  return  with  it  asked  the  deponent  to  wbich 
Of  the  defendants  she  should  deliver  it ;  and  tbe  depo- 
nent, not  then  haTing  a  good  opinion  of  Gascoyoe's 
ckcnmstanees,  advised  her  to  deUver  it  to  Spurrell, 
upon  which  she  passed  by  Gascoyne  and  Lambert, 
Wno  were  sitting  near  the  door,  and  delivered  the 
beg  into  the  bands  of  Spurrell,  who  counted  tbe 
money  over,  and  then  dehvercd  it  into  tbe  bands  of 
Gaaeoyne. 

The  order  was  pronounced,  charging  Spurrell 
with  interest. 

Sit  WUUam  Grant,  M.R.,  in  his  judgment,  said : 
"The  rule  in  all  the  cases  is,  that  if  an  executor 
does  any  act,  by  which  money  gets  into  the  posses- 
sion of  another  executor,  tbe  former  is  equally 
answerable  with  the  other ;  not  where  an  executor 
is  merely  passiTe,  bj  not  obstructing  the  otber  in 
reodying  ft.  But  if  the  one  contributes  in  any  way 
to  enable  the  other  to  obtain  possession,  be  is 
answerable,  unless  he  can  assign  a  sufficient  excuse, 
as  that  was  in  Bacon  ▼.  Bacon  (5  Ves.  S31),  a 
jtulttable  object." 

{h)  Sh^brook  v.  Lord  HtnchinbrookJiX  Yes.  052). 
Ai^ust,  1805. — In  this  ease  lord  Eldon  charged 
exeentors  for  negligenee,  by  joining  in  a  transfer  to 
a  co-executor,  upon  bis  representation  that  it  was 
required  fbfr  debts ;  but  they  are  not  liable  so  f^  as 
they  can  nrore  the  application  to  tbat  purpose, 
althoush  tne  co-executor  possessed  other  funds. 
Mart  m  the  assets,  not  through  them,  which  ftmds 
ie  wasted. 

(c)  Undtrwood  r.  Steoent  (I  Mer.  7n).  July, 
iBlS.-^Sterens  and  Smith  were  appointed  executors 
under  the  will  of  John  Farrant.  Stevens  got  in  and 
recdved  the  estate  to  the  amount  of  1 1,000?.,  out  of 
wUch  he  made  several  payments,  leaving  a  balance 
doe  ftom  him  to  the  estate  of  3,0001.  and  upwards. 


Smith  no  otherwise  acted  than  by  joining  with 
Stevens  in  the  transfer  of  two  sums  of  1, 0002.  and 
3,500{.  stock,  which  were  sold  at  two  several  times, 
and  theproduce  received  by  Stevens  alone. 

Sir  William  Grant,  M.R.,  held  that  Smith  waa 
chargeable  for  the  amount,  except  so  fitr  as  any 
part  was  applied  to  tbe  trust  purposes,  togetlier 
with  interest  at  4  per  cent. ;  notwithstanding  the 
parties  beneficially  interested  consented  to  and 
approved  of  the  sale,  under  a  similar  misrepresen- 
tanon. 

(d)  aough  V.  Bond  (3  Myl.  &  Cr.  496).  Nov. 
1838.— The  plaintiiFs  were,  under  the  will  of  Ann 
Dixon,  or  rather  as  her  next  of  kin,  entitled  to  an 
interest  in  her  personal  estate.  Letters  of  adminis- 
tration of  the  estate  of  Ann  Dixon,  with  her  will 
annexed,  were,  in  the  year  1 839,  granted  to  Thomas 
Reap  Dixon,  and  Emily  Bond,  then  the  wife  of 
John  Bond. 

In  the  month  of  December,  1831,  John  Boikd 
died,  and  tbe  appellants  are  his  widow  and  personal 
representatives. 

In  October,  1832,  and  in  the  following  month, 
Thomas  Reup  Dixon  drew  out  from  Messrs.  Child 
and  Co.  a  sum  of  money,  part  of  Ann  Dixon's 
estate,  which  has  not  been  recovered  from  him,  and 
is  lost  to  the  estate ;  and  the  question  was,  whether 
the  estate  of  John  Bond  was  liable  to  make  good 
the  loss,  by  replacing  that  sum.  His  personal 
representatives,  by  their  answer,  admitted  the  jobit 
possession  of  the  property  by  Thomas  Reup  Dixon 
and  John  Bond,  with  the  consent  Emily  Bond,  and 
that  the  balaace  was  paid  into  Child's,  hi  the  jobit 
names  of  Thomas  Reup  Dixon  and  John  Bond ;  and 
tbat  it  was  agreed  between  them  that  all  the  drafts 
should  be  signed  by  tbem  both. 

Lord  Chancellor  Cottenham  held,  that  the  estate 
of  the  husband  of  the  administratrix  was  answerable 
for  the  loss. 

His  Lorship.bigivfaig  Us  judgment,  said:  "ItwiU 
befoond  to  betheresult  of  all  the  best  authorities  unon 
the  Sttliiect,  that  although  a  personal  rn»resentative, 
acting  strictiy  vritbin  the  line  of  his  dutv,  and  a- 
erdsing  reasonable  care  and  diligence,  will  not  be 
responsttile  for  the  fisihire  or  depreciation  of  the 
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the  husband  of  the  co*administratrix ;  the  husband  died,  the  administrator 
drew  out  the  money  and  absconded,  and  Lord  Cottenham  held  the  husband's 
estate  liable,  because  the  name  of  his  wife,  the  administratrix,  had  not  been 
associated. 

The  LORD  CHANCELLOR.— He  says,  "Necessity,  which  includes  a 
regular  course  of  business  in  administering  the  property,  will,  in  equity,  ex- 
onerate the  personal  representative.'*' 

BethelL — Lord  Cottenham,  with  his  habitual  caution,  confines  this  to  the  case 
of  an  executor.  It  must  be  shewn  that  he  has  done,  or  omitted  to  do,  some 
act,  in  order  to  charge  a  trustee.  (Hanbury  v.  Kirkland^  3  Simons,  ^5 ;  (a)  Ex 
parte  Griffin^  2  Glyn  &  Jameson,  114).(fe) 

The  LORD  CHANCELLOR.— There  are  many  circumstances  which 
render  it  very  inconvenient  for  Exchequer  Bills  to  be  locked  up. 

BetheU. — The  Master  of  the  Rolls  says,  "  instead  of  securing  the  bills  in  the 
ordinary  mode."" 

The  LORD  CHANCELLOR.— What  is  the  ordinary  mode?  The 
expression  of  the  Master  of  the  Rolls  seems  to  admit  the  law  to  be  as  you 
state  it. 

BetheU — read  the  passages  from  the  defendant's  answer,  which  are  before 
stated. 

The  LORD  CHANCELLOR.— The  banking  business  of  Messrs.  Wake- 
field was  connected  with  their  business  as  brokers. 

Wigram. — The  Master  of  the  Rolls^  judgment  is  with  the  defendant  on  every 
point  of  the  case,  except  as  to  the  propriety  of  the  custody  of  the  Exchequer 
Bills.  The  defendant's  investment  was  held  to  be  proper,  but  his  lordship's 
iiotion  was,  that  the  case  came  within  the  principle  of  Clough  v.  Bond^  and  that 


fand  iQ  which  any  part  of  the  estate  may  be  in- 
vested, or  for  the  insolTency  or  miscondnct  of  any 
person  who  may  have  possessed  it ;  yet,  if  that  line 
of  duty  be  not  strictly  pursued,  and  any  part  of 
the  property  be  invested  by  such  personal  repre. 
tentative  in  funds  or  upon  securities  not  authorized, 
or  be  put  within  the  control  of  persons  who  ought 
not  to  be  intrusted  with  it,  and  a  loss  be  thereby 
eventually  sustained,  such  personal  representatiye 
will  be  liable  to  make  it  good,  however  unexpected 
the  result,  however  little  likely  to  arise  from  the 
^jourse  adopted,  and  however  free  such  conduct  may 
have  been  from  any  improper  motive.  Thus,  if  he 
omit  to  sell  property  when  it  ought  to  be  sold,  and 
it  be  afterwards  lost  without  any  fault  of  his,  he  is 
liable  {Philips  v.  PhilipSf  Freem.  Ch.  Ca.  11)  ; 
or  if  he  leave  money  due  upon  personal  security, 
«rhich,  though  ^od  at  the  time,  afterwards  fails. 
(^Powell  V.  Evans,  5  Ves.  839 ;  Tebbs  v.  Carpenter, 
1  Mad.  290.)  And  the  case  is  stronger  if  he  be  him- 
aelf  the  author  of  the  improper  investment,  as  upon 
personal  security,  or  an  unauthorized  fund.  Thus, 
he  is  not  liable,  upon  a  proper  investment  in  the 
Three  per  Cents,  for  loss  ocasioned  by  the  fluctua- 
tions of  that  fund  (Peat  v.  Crane,  2  Dick.  499, 
note}  ;  but  he  is  for  the  fluctuations  of  any  unautho- 
rized fund.  {Hancom  v.  Allen,  2  Dick.  498 ;  Howe 
v.  Earl  of  Dartmouth,  7  Ves.  137.)  So  when  the 
loss  arises  from  the  dishonesty  or  failure  of  any  one 
to  whom  the  possession  of  part  of  the  estate  has 
been  intrusted.  Necessity,  which  includes  the 
regular  course  of  business  In  administering  the 
property,  will  In  equity  exonerate  the  personal 
representative.  But  if,  without  such  necessity,  he 
be  instrumental  in  giving  to  the  person  failing 
possession  of  any  part  of  the  property,  he  will  be 
liable,  although  the  person  possessing  it  be  a  co- 


executor  or  co-administrator.  (Langfifrdv.  Got' 
coyne,  11  Ves.  333  ;  Lord  SMpbrook  v.  LordHimch- 
inhrook,  11  Ves.  252,  16  Ves.  477 ;  Underwood  v. 
Stevens,  1  Mer.  712  ;  and  see  Hanhwy  v.  KirKUmd, 
3  Sim.  265.) 

(a)  Hanbury  v.  Kirkland  (3  Simons,  265).  Nov. 
1829. — On  a  marriage,  a  sum  of  stock  was  settled 
for  the  separate  use  of  the  wife  for  life,  reminder 
for  the  husband  for  life,  remainder  for  their  children, 
with  power  to  change  securities  with  consent  of  the 
wife.  The  dividends  on  the  stock  being  reduced, 
one  of  the  trustees,  in  whom  the  husband  and  wife 
principally  confided,  and  who  with  his  partners  was 
their  solicitor,  informed  his  co-trustees  that  lie  had 
an  opportunity  of  investing  the  property  in  a  mort- 
gage at  five  per  cent.,  and,  with  the  consent  of  tiie 
husband  and  wife,  requested  his  co-trustees  to 
execute  a  power  of  attorney  to  enable  him  to  sell 
the  stock.  The  co-trustees,  without  inquiring  into 
the  matter,  complied;  the  trustee  sold  the  stock 
and  absconded. 

Vice-Cliancellor  Shadwell  was  of  opinion  that  the 
trustees  had  been  guilty  of  most  culpaole  negligence, 
and  he  decreed  that  they  should  re-invest  the  stodE, 
and  account  for  the  dividends  since  the  last  pay- 
ment, and  pay  the  costs. 

(b)  Ex  parte  Griffin  (2  Glyn  &  Jameson,  114). 
July,  1826.— B.,  one  of  two  assignees,  sigpned  the 
cheques  for  the  dividends,  and  delivered  them  to  S., 
his  co-assignee,  who  undertook  to  distribute  them  to 
the  creditors.  The  cheques  were  signed  by  S.,  and 
the  money  was  fraudulently  received  on  some  of 
them  by  a  clerk  of  S.,  who  became  bankrupt  bdbre 
the  actual  demand  of  the  dividends. 

Vice-Chancellor  Sir  John  Leach  held  that  B.  was 
not  liable  for  the  cheques,  the  credit  of  S.  not  being 
impeached  at  the  time  of  the  delivery  of  the  dicqves. 
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the  Exchequer  Bills  had  not  been  left  in  the  proper  custody.  The  trustee  was 
at  liberty  to  place  these  bills  in  the  hands  of  an  agent. 

The  LORD  CHANCELLOR.— But  that  case  la^^s  down  the  ^neral  rule 
that  the  trust-fund  must  not  be  invested  upon  securities  not  authorized,  or 
put  within  the  control  of  persons  who  ought  not  to  be  intrusted  with  it.  The 
question  here  is,  whether  it  was  proper  to  nave  left  these  securities  in  the  broker's 
bands  ? 

Wigram. — They  were  general  bankers.  It  was  denied  that  their  business  as 
bankers  was  small,  except  as  compared  with  their  business  as  brokers.  The 
fund  has  not  been  lost  by  the  failure,  but  by  the  felony  of  the  bankers.  Wake- 
fields  had  been  the  testator's  bankers,  and  his  father's  before  him ;  the  trust- 
account  was  kept  as  a  separate  account.  They  also  acted  as  the  defendant's 
own  bankers.  If  this  decree  is  to  stand,  it  must  be  held  to  be  imprudent  to 
trust  bankers  who  are  engaged  in  any  other  business.  Costs  should  not  be 
given  against  the  trustee  in  such  a  case  as  this. 

Russell  and  ChandlesSy  for  the  plaintiffs  (the  respondents). — ^Thoush  this  is 
in  form  a  suit  for  the  general  administration  of  the  testator's  estate,  tnere  was 
no  other  question  between  the  parties  than  the  loss  arising  from  the  misappro- 
priation of  the  Exchequer  Bills  by  the  brokers ;  and  if  judgment  is  right  as  to 
the  main  point,  the  costs  are  properly  given ;  they  follow  as  of  course  in  such 
a  case  as  this.  The  defendant  withdrew  the  funds  from  his  regular  bankers 
to  invest  them  in  Exchequer  Bills,  and  then  left  those  bills  in  tiie  hands  of  the 
brokers  for  upwards  of  a  year.  The  letter  of  the  10th  of  April,  1841,  from 
the  defendant  to  Mrs.  Mathews,  shews  that  upon  hearing  of  the  failure  of 
Wakefields,  the  defendant  was  conscious  too  great  hazard  had  been  incurred. 
It  was  plain  from  that  letter  that  the  plaintiff  knew  the  brokers  had  power  to 
convert  the  Exchequer  Bills  into  money  if  they  were  inclined  to  do  so.  The 
answer  with  reference  to  the  Wakefields  was  framed  with  great  ingenuity. 
The  whole  case  rests  on  those  few  lines  of  the  answer,  in  which  the  defendant 
^ays,  '*  he  believes  it  the  usual  custom  with  brokers  of  good  credit  to  retain 
securities,  especially  when  those  brokers  act  as  bankers  also.^  The  answer 
says  that  the  testator  had  employed  Messrs.  Wakefield.  Now,  the  answer  to 
all  this  is,  that  Wakefields  had  been  employed  as  the  brokers,  and  not  as  the 
bankers  of  testator  and  his  father. 

The  LORD  CHANCELLOR.— It  only  appears  that  they  bought  stock 
and  received  the  dividends.  Now,  they  purchased  for  the  defendant,  as  trustees, 
exchequer  Bills,  which  he  allowed  to  remain  in  their  hands  more  than  a  year. 

Russell. — The  Master  of  the  Rolls  has  introduced  no  new  rule,  and  each 
case  of  this  sort  depends  upon  its  own  circumstances.  Here  the  Court  must 
look  at  the  details,  and  it  will  find  that  the  negotiation  for  a  mortgage  invest- 
ment terminated  in  May,  1840 ;  then,  at  all  events,  the  defendant  ought  to 
have  taken  proper  precautions  for  the  safety  of  the  funds.  Then,  as  to  the 
indemnity  clause,  upon  which  some  reliance  has  been  placed,  that  only  protects 
the  trustee  when  acting  within  the  strict  line  of  his  duty ;  it  does  not  indem- 
nify him  against  losses  which  may  happen  through  his  own  want  of  due  pre- 
^^ution.  This  Court  infuses  such  a  clause  into  every  will.  (Dawson  v.  Clarke, 
18  Ves.  247— 254.)(a)  In  Massey  v.  Banner  (supra),  Lord  Eldon  said,  «  The 
defendant  was  clearly  answerable  to  some  one  for  the  moneys  he  had  received ; 

(a)  Dawaon  t.  Clarke  TlS  Yes.  254).    Angvat,  ''As  to  the  clause  of  iodemnity  to  the  tnuteet, 

1810. — This  was  a  case  of  a  general  devise  to  two  some  weight  may  be  attribnted  to  that ;  but  it  mast 

petsoDS,  their  heirs,  executors,  administrators,  &c.,  be  recollected  that  in  effect  this  Court  ioAises  such 

upon  trust,  in  the  first  place,  to  pay,  and  charged  a  clause  into  every  will,  though  not  directed ;   It 

and  chaigeable  with  all  the  testator's  debts  and  comes,  therefore,  to  little  more  than  what  a  court 

Inncral  expenses,  and  the  legacies  after  given.  of  equity  would  have  done  without  any  direction. ' 

Lord  Eldon,  ia  pronouncing  Judgment,   said: 
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lie  was  liable  in  the  same  manner  as  other  persons  acting  as  trustees,  execaton, 
receivers,  or  assignees  ;'^  and  after  stating  they  were  not  expected  to  take  move 
care  of  the  property  intrusted  to  them  than  they  would  do  of  their  own,  added, 
'^  But  it  is  mataial  to  ascertain  what  is  the  meaning  of  this.  In  the  case  of 
Wren  v.  Kirton^  the  remittances  (by  the  receiver)  were  to  the  general  account 
.  of  the  receiver  in  London ;  there  was  nothing  to  distinguish  them ;  if  he  was 
liable  to  the  bankrupt-laws  and  failed,  then,  supposing  him  to  have  been  re- 
ceiver for  several  estates,  how  would  it  have  ten  possible  to  say  how  much 
belonged  to  each  ?^^ 

The  LORD  CHANCELLOR.— In  that  case  he  must  have  either  seat 
up  the  money  in  specie,  or  by  a  bill  of  exchange. 

RueseU. — In  Ew  parte  Bdchier  {supra)y  the  tobacco  was  sold  in  the  r^ular 
course  of  business.  The  case  of  Jones  v.  Lewis  [jswpra)  is  so  short,  that  it  is 
difficult  to  say  what  its  meaning  is.  It  seems  to  be  that  the  defendant  had 
no  right  to  trust  her  solicitor.  Harden  v.  Paraona  {jaupra)  was  held  by  Lord 
Eenyon  to  be  a  case  of  no  authority.  Rowth  v.  Howell  (eupra)  is  different  to 
the  present  case.  The  distinction  is,  that  in  that  case  the  testator  had  placed 
the  property  in  the  hands  of  the  bankers,  and  the  charge  there  was,  that  the 
executor  had  not  closed  the  account  with  the  banker.  There  were  other  cases 
of  the  same  kind,  as  Bacon  v.  Bacon  (5  Ves.  331),  (a)  where  one  executor 
remitted  money  to  his  co-executor,  who  had  been  the  attorney  of  the  testatcar, 
to  pay  debts  which  had  been  contracted  by  his  co-executor,  and  the  party  was 
held  to  be  absolved.  Salway  v.  Salway  (4  Russ.  60,  and  2  Russ.  &  Mylne, 
£15)  (b)  was  a  case  of  a  receiver  who  had  paid  the  sums  he  had  received  into 
a  banking-house,  to  the  joint  account  of  his  sureties,  under  an  arrangemeat 
with  them  that  all  drafts  should  be  written  by  one  of  the  sureties  and  signed 
by  himself.  The  bankers  having  failed.  Lord  Lyndhurst  held  that  the  receiver 
was  liable  for  the  loss.  Mr.  BetheU  dismissed  the  case  of  Langford  v.  Ga&^ 
ooyne  (8t$pra)  with  saying  it  turned  upon  a  distinction. 

The  LORD  CHANCELLOR.— The  question  there  was,  whether  there 
was  any  evidence  of  the  executor  having  acted.  It  turned  upon  the  question 
of  fact ;  all  that  is  stated  at  the  close  of  the  ai^ument  at  the  Rolls,  and  Mr. 
BetheU  stated  that  that  class  of  cases  was  distinguishable ;  that  a  single  &u^ 
cutor,  or  one  who  has  dealt  with  the  property,  is  the  same  as  a  trustee. 

Ckandiess. — It  is  the  rule  that  executors  are  not  responsible  where  the  pro- 
perty has  not  come  to  their  hands,  but  otherwise  of  trustees.  {Lord  Shipbrook 
V.  Lord  Hinchinbrook,  16  Ves.  477—479.)  (c) 

The  LORD  CHANCELLOR.— Those  cases  assumed  a  breach  of  trust, 

and  the  question  was,  whether  one  of  the  executors  had  made  himself  liable 

Here  the  question  is,  whether  any  breach  of  trust  was  committed  by  the  way  in 

which  the  securities  were  deposited. 

(a)  Bacon  t.  Bacon  (S  Vet.  331).    March,  1800.  Yes.  479).    Msy,  1810.— Lofd  ChaaeeUor  EUm  bt 

«>Id  this  case  Lord  Eldon  decided  Uiat  if  an  execn-  this  case  said :  **  A  conttderable  question  arises  oat 

tor  makes  payments  in  the  usual  and  regular  eourse,  of  the  circumstance,  Aether  the  other  executon 

without  any  circnmstanoes  of  suspicion,  he  shall  bo  Iwring  put  in  the  handa  of  their  co-exeeutor  the 
allowed  them  on  acoounL  and  he  diachi 


J  account  and  he  discharged  firom  produce  of  the  remaining  fund,  can  be  protected 

any  loss.  oeyond  the  actual  application  of  it  to  that  ofegect 

(b)  Sdhoay^.  Sdboaif  (4  IUBtcll,S0).  Nor.  1837.  to  which  they  might  hare  been  compelled  to  mg^ 

"The   olgect  of  this   petition  was  to  charge  a  it ;  whether  they  can  be  discharged  with  r^f^ard  to 

receiTcr,  or  his  sureties,  with  a  loss  occanoned  by  so  much  as  was  not  or  cannot  be  ascertained  to 

the  failure  of  two  country  banks,  with  whom  the  have  been  so  applied.    The  oid  rule,  very  inflezHily 

receivership  moneys  had  been  deposited.  adhered  to,  was,  that  where  the-ezecutors  joined  in 

Sir  John  Leaoh,  M.R.,  dedded  that  a  receiver  the  act,  as  it  was  unneoessary,  all  were  answerable ; 

appointed  by  the  Court  is  not  answerable  for  a  loss  but  trustees  were  not  answerable,  as  it  was  neoesaazj 

of  moneys  by  the  failure  of  a  banker,  if  they  are  not  that  they  should  join ;    and  perhaps  it  may  bie 

mixed  with  his  own  moneys,  and  are  bond  fide  reasonably  doubted  whether  those  decisions,  wiiidi 

deposited  for  security  only,  under  circumstances  in  have  broken  down  a  very  intelligible  rule,  leaviof 

irideh  they  would  not  tiave  been  properly  paid  into  every  case  to  be  determined  upon  its  own  cirosoi* 

eourt.  stances,  are  very  wise." 

(0  Lord   Sh^brook  v.  Lord  HtncJunbrook  (16 
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Betielli  in  mplj.-^The  plaintiffs  did  not  impeach  the  conduct  of  the 
defendant  up  to  tne  time  of  the  investment  in  Exchequar  Bills,  but  suggested 
that  there  was  no  serious  intention  to  lay  out  the  money  on  mortgage.  Then 
was  there  any  thing  in  the  subsequent  conduct  of  the  defendant  to  make  him 
liable  ?  An  opinion  had  been  early  taken  by  the  plaintiffs  and  communicated 
to  the  defendant,  and  hence  his  letter  of  the  29th  of  April,  1841.  The  Exche- 
quer Bills  had  been  bought  in  November,  1840,  and  when  he  apprehended  a 
mortgage  security  woulanot  be  obtained,  he  mentioned  an  investment  in  the 
South  bea  Annuities.  On  the  21st  of  November,  he  said,  ^^  When  Exchequer 
Bills  rise,  I  propose  to  invest  in  stock.**^  On  the  14th  of  February,  1841,  he 
insisted  on  part  of  the  Exchequer  Bills  being  invested,  which  was  done.  On 
the  12th  of  March  he  wrote  to  Almack,  insisting  that,  if  further  delay,  the 
mortgage  should  be  given  up. 

The  LORD  CHANCELLOR I  divide  this  matter  into  two  parts :  take 

it  as  money,  and  see  if  under  the  drcumstanoes  there  was  any  unnecessary 
delay ;  then  as  to  the  shape  in  which  it  was  invested.  Your  argument  goes 
to  shew  that  if  the  investment  was  proper,  and  the  place  of  the  deposit  proper, 
the  defendant  would  not  be  liable :  that,  however,  is  the  question. 

Beihelk — Can  it  be  said  that  there  has  been  gross  negligence? 

The  LORD  CHANCELLOR.— He  thought  he  was  acting  for  the  best; 
the  point  is,  whether  he  did  so  ? 

BethelL'^^We  axe  not  to  try  it  by  the  test  whether  an  extremely  cautious  man 
would  have  done  otherwise,  but  whether  the  defendant  dealt  with  the  trust  pro- 

Ky  as  with  reasonable  prudence  he  would  have  dealt  with  his  own.  Assuming 
not  to  be  liable  on  tne  ground  of  permitting  the  temporary  investment  to 
remain  too  long,  was  the  manner  of  depositing  the  securities  proper  ?  The  iudg- 
ment  of  the  Master  of  the  Rolls  is  not  satisfactory  on  this  point.  If  the  bank- 
ers had  been  honest,  the  bills  could  not  have  been  lost,  and  is  the  trustee  to 
suffer  from  the  felony  of  the  agent  P  Though  the  depositee  should  be  deemed 
not  to  have  been  a  banker  in  tl^  strict  and  usual  meaning,  the  testator  does  not 
confine  the  deposits  to  bankers;  he  uses  the  words,  ^^  bankers,  or  elsewhere.'*' 
The  judgment  of  the  Master  of  the  Rolls  is  not  to  be  sustained ;  it  is  inconclu- 
sive and  contradictory. 

The  LORD  CHANCELLOR.~What  do  you  say  ought  to  have  been  the 
inquiries  ? 

BetheU. — Inc^uiries  consistent  with  the  answer  may  be  directed,  but  you  can- 
not inquire  against  the  answer.  The  plaintiff  ^s  counsel  say.  Exchequer  Bills 
are  sold  in  blank,  and  pass  from  hand  to  hand,  and  that  they  are  not  filled  up 
until  the  time  of  payment  of  the  interest,  and  exchanging  them  for  new  bills. 
But  the  defendant  has  notjgone  into  any  evidence. 

The  LORD  CHANCELLOR.— Mr.  Chandless  says,  it  is  a  common  prac- 
tice; it  does  not  follow  that  it  is  the  ordinary  course  of  business.  It  is  said 
that  no  such  principles  as  laid  down  by  the  Master  of  the  Rolls  have  prevailed 
in  this  court  for  a  hundred  years ;  and  that  if  so,  no  trustee  could  act. 

Judgment-^  December  ^y  1846. 

The  LORD  CHANCELLOR.— The  defendant,  who  acted  as  the  sole  ex- 
ecutor of  the  will  of  William  Mathews,  was  directed  from  time  to  time,  as  any 
money  should  come  to  his  hands,  to  manage  the  same  at  interest,  by  investiuj^ 
the  same  in  a  com^tent  shai'e  or  shares  of  the  parliamentary  stocks  or  pubkc 
funds  of  Great  Britain,  or  on  real  securities  in  England.  He  entered  into  an 
engagement  to  lend  a  part  of  this  money  on  mortgage,  and  in  the  mean  time. 
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until  the  mortgage  securities  should  be  completed,  he  directed  his  brokers,  the 
Messrs.  Wakefield,  to  lay  it  out  in  the  purchase  of  Exchequer  Bills.  '  These 
Exchequer  Bills  he  left  in  the  hands  of  the  brokers,  who  acted  also  to  some  ex- 
tent as  bankers,  and  occasionally  as  the  bankers  of  the  defendant.  Considerable 
delay  took  place  in  settling  the  mortgage  securities,  and  the  Exchequer  Bills 
were  allowed  to  remain  with  Messrs.  Wakefield  from  4th  March,  1840,  to  April, 
1841,  when  they  became  bankrupts.  It  was  then  found  that  they  had  sold  a 
part  of  the  bills  to  the  amount  of  4,000/.,  and  applied  the  money  to  their  own. 

!)urposes.  The  question  is,  whether  the  defendant  is  bound  to  make  good  this 
OSS  ?  It  is  very  painful  to  be  called  upon  to  decide  cases  of  this  description.  As 
it  was  necessary  to  be  prepared  with  the  money  when  the  mortgage  should  be 
completed ;  and  as  some  time  might  elapse  before  that  could  be  effected,  the 
purchase  of  the  Exchequer  Bills  for  this  temporary  purpose  might  perhaps  be 
a  proper  and  prudent  act,  in  order  that  the  money  might  not  be  unproductive 
to  the  estate  in  the  interval.  I  feel  compelled,  however,  to  come  to  the  conclu- 
sion, after  much  anxious  consideration,  tiiat  the  defendant  was  not  justified  in 
leaving  these  Exchequer  Bills,  to  so  large  an  amount  and  for  so  long  a  period, 
in  the  hands  of  the  brokers. 

It  was,  in  effect,  substituting  the  brokers  for  himself,  as  guardians  and  trus- 
tees of  this  property.  It  was  transferring  his  duty  to  them.  The  circumstance 
of  their  actmg  to  a  certain  extent  as  bankers,  and  occasionally  as  his  bankers, 
does  not,  I  thmk,  make  any  difference.  They  were  allowed  to  mix  these  bills 
with  the  general  mass  of  securities  in  their  possession,  securities  in  which  they 
dealt,  and  to  exercise  an  unlimited  control  over  them. 

I  think,  in  this,  he  acted  inconsistently  with  his  duty  as  executor  and  trustee 
of  this  fund.  There  was  the  obvious  danger,  that  if  the  Wakefields  were  at 
any  time  much  pressed  for  money,  they  might  not  easily  resist  the  temptation  of 
making  use  of  tne  bills,  perhaps,  at  first,  for  a  temporary  purpose,  and  after- 
wards be  unable  to  replace  them.  He  was  not  justified  in  incurring  this  risk. 
It  was  his  duty  either  to  have  kept  the  bills  in  his  own  possession,  or,  if  they 
were  intrusted  to  any  other  custody,  they  should  have  at  least  been  so  secured, 
as  to  separate  them  from  any  other  property  in  the  possession  of  the  person  or 
persons  with  whom  they  were  placed.  I  am  compelled  to  say,  under  these  cir- 
cumstances, that  the  defendant  is  responsible  for  the  consequences  of  the  insol- 
vency and  misconduct  of  the  Messrs.  Wakefield. 

"  Necessity,*"  Lord  Cottenham  observes,  **  which  includes  the  regular  course 
of  business  in  administering  the  property,  will,  in  equity,  exonerate  the  personal 
representative ;  but,  if  without  such  necessity,  he  was  instrumental  in  riving  the 
person  failing  possession  of  any  part  of  the  property,  he  will  be  liable."  The 
judgment  of  the  Master  of  the  Rolls  must,  tnerefore,  be  affirmed  with  costs. 
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THE  VICE-CHANCELLOR  OF  ENGLAND. 

Monday  and  Tuesday^  November  17  and  18,  1845. 
Smith  t?.  Ward,  (o) 

Drwt— Letter*  qf  direetion^In^etfeet  declaration  qf  truet. 

JSirL,  S.,  by  letter ^  directed  Me  bankers ^  L,  F.,  and  Co.,  to  purehaee  stock  in  the  public  fknds:  the 
funds  when  so  purchased  to  stand  in  his  own  name  and  that  qf  his  wife,  L.  J,  C.  8.,  in  trust  for 
their  son,  L.  JS.  iS^.,  then  a  twelvemonth  old.  The  bankers  accordingly  purchased  the  stock  in  the 
joint  names  of  the  father  and  mother,  and  in  a  correspondence  irtformed  them  each  that  they  had 
so  done,  but  that  the  Bank  of  England  would  take  no  notice  of  the  trust.  The  father,  Sir  L.  8., 
took  no  further  proceedings  to  declare  the  trust,  and  the  dividends  were  regularly  received  by  his 
bankers  and  credited  to  his  account:  Held,  upon  the  death  qf  Sir  L.  S.,  that  the  stock  formed 
part  qf  his  estate,  and  was  not  impressed  with  the  character  of  trust  property. 

THIS  was  a  friendly  suit  instituted  by  some  of  the  members  of  the  family 
of  the  late  Sir  Lionel  Smith,  E.C.B.,  as  to  the  sum  of  12,000/.  The  cause 
coming  on  upon  further  directions,  the  question  raised  was  as  to  whether  ex- 
tracts from  certain  letters,  which  appeared  from  the  Master's  report  to  have  been 
written  and  sent  by  Sir  Lionel  to  the  house  of  Inglis,  Forbes,  and  Co.,  his 
bankers,  afforded  sufiScient  evidence  of  an  intention  on  his  part  to  create  a 
present  and  absolute  trust  in  reference  to  the  above  amount,  in  favour  of  his 
only  son,  Sir  Lionel  Eldred  Smith,  the  present  baronet,  as  to  induce  a  Court 
of  Equity  to  give  validity  to  such  intention.  The  first  letter,  which  was  dated 
^nd  April,  18§4,  was  addressed  to  Mr.  George  Forbes,  one  of  the  partners, 
and  ran  as  follows  :— 

**  I  want  you  to  do  me  a  favour.  Look  at  my  account  current,  and  see,  when 
the  quarter  due  shall  be  paid,  what  balance  I  may  have;  and  if  my  account  can 
possibly  bear  it,  make  a  purchase  in  some  public  stock  you  and  your  good 
father  may  think  best,  to  the  extent  of  four  or  five  thousand  pounds,  for  my 
boy,  Lionel  Eldred,  who  is  this  day  twelve  months  old.  If  my  good  little 
woman  has  not  drawn  heavily  on  you,  and  she  seldom  does,  I  calculate  you 
will  be  able,  with  my  old  balance,  to  make  this  purchase  for  me.  Let  it  be  in 
my  own  name,  and  my  wife's,  Lady  Isabella  Curwen  Smith's,  in  trust  for 
Lionel  Eldred  Smith ;  and,  when  you  have  done  it,  I  want  you  to  surprise  the 
old  woman,  by  sending  her  a  line  to  Florence  to  say  the  house  has  got  directions, 
in  a  letter  dated  2nd  April,  from  me,  to  invest  the  sum  of  *         *         * 

in  my  and  her  name,  in  trust  for  her  son  Lionel  Eldred.  I  shan't  say  a  word 
to  her  about  it,  and  the  surprise  will  make  her  the  happier.  Give  my  best 
regards  to  your  father ;  consult  him  on  my  proposed  investment  for  my  poor 
boy,  and  I  shall  be  grateful  to  you  for  the  favour  I  have  asked.'*' 

This  letter  was  dated  from  Barbadoes,  of  which  island  Sir  Lionel  was  then 
^vemor. 

Messrs.  Inglis,  Forbes,  and  Co.  received  a  letter  at  the  same  time  from 
the  testator,  dated  the  same  Snd  April,  1884,  which  was  as  follows  : — 

"  Grentlemen, — Upon  the  application  of  our  friend,  Mr.  George  Forbes,  I 
request  you  will  have  the  goodness  to  make  over  to  him  from  my  account 
current,  such  a  sum  from  my  balance  as  will  enable  him  to  purchase  a  certain 
sum  in  the  public  funds  for  my  son. 

"  I  am,  Gentlemen,  very  truly  yours, 

"Lionel  Smith.'' 

(a)  Reported  by  G.  Goldsmith,  Esq.,  Barrister-at-Iaw. 
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In  pursuance  with  the  instructions  contained  in  this  letter,  Messrs. 
Inglis,  Forbes,  and  Co.  invested  a  sum  of  4,0802.  in  the  purchase  of 
4,000/.  in  the  Three-and-a-Half  per  Cent.  Annuities.  On  the  17tb, 
and  also  on  the  24th  of  May,  Mr.  George  Forbes  wrote  to  Ladj 
Smith,  who  was  then  at  Florence,  from  which  the  following  is  an 
extract: — "My  dear  Madam, — In  the  early  part  of  this  month  I  had 
the  pleasure  of  receiving  a  letter  from  Sir  Lionel,  dated  2nd  April,  in  which 
he  desired  me  to  communicate  to  you,  that  under  that  date  (your  son's  birth- 
day) the  house  had  received  instructions  from  him  to  invest  the  sum  of  4,000/., 
in  his  and  your  name,  in  trust  for  your  son  Lionel  Eldred,  in  any  public 
stock  which  my  father  might  advise  as  best.  Some  little  delay  has  arisen  in 
consequence  of  the  funds  generally  being  high  for  a  favourable  purchase  ;  but 
my  father  having  at  length  determined  on  the  New  8/.  10s.  per  Cents  as  the 
most  eligible  investment,  which  suggestion  was  immediately  acted  on,  the 
purchase  was  effected  under  date  17th  instant,  in  the  joint  names  of  Sir 
Lionel  Smith,  K.C.B.,  and  Lady  Isabella  Curwen  Smith,  as  the  bank  object  to 
trust  accounts  being  placed  on  their  books."^ 

Mr.  George  Forbes  received  a  letter  in  replj^  to  this  from  Lady  Isabella  C. 
Smith,  dated  Paris,  8rd  June,  1884,  part  of  which  was  as  follows : — "  My  dear 
Mr.  Forbes, — I  feel  extremely  obliged  by  your  kind  letter  of  the  S4th,  the 
contents  of  which  could  not  fail  to  gratify  me  in  the  highest  degree,  more  par- 
ticularly as  Sir  Lionel  had  not  mentioned  his  most  (iffbctionate  and  liberal 
present  to  his  dear  son  in  any  letter  to  me.  It  has,  therefore,  come  to  my  know- 
ledge  under  the  most  pleasing  circumstances  through  the  medium  of  a  kind 
fiiend.  I  beg  to  express  my  tnanks  to  Sir  Charles  and  you  for  the  interest 
you  have  taken  in  the  arrangement,  which  I  feel  satisfied  is  the  best  that  could 
be  made." 

-  Mr.  George  Forbes  afterwards  wrote  and  sent  to  Sir  Lionel  a  letter,  dated 
the  21st  June,  1834,  informing  him  as  to  what  had  been  done  with  regard  to 
the  investments,  and  from  which  the  following  is  an  extract  — *'  He  (Sir  C. 
Forbes)  at  length  decided  upon  the  New  Three-and-a-Half  per  Cents,  and  the 
purchase  was  effected  to  the  extent  of  4,000/.  under  date  17th  May.  The 
above  sum  was  fixed  on,  as  you  expressed  the  desire  in  your  letter  to  me  that  I 
should  be  guided  by  the  balance  appearing  at  the  credit  of  your  account 
current,  without  meaning,  as  I  suppose,  to  disturb  the  8,000/.  at*  the  credit  of 
your  deposit  account  ♦  •  #  j  now  inclose  the  transfer  stock 
receipt,  which  you  will  see  bears  your  own  name  and  that  of  your  wife.  It 
could  not  be  done  as  you  proposed,  as  the  bank  object  to  trust  accounts  in 
their  books." 

Sir  Lionel  Smith  having  been  apprised  of  the  contents  of  this  letter,  and  of 
the  fact  that  such  investment  had  been  made,  wrote  a  letter  to  Sir  C.  Forbes, 
dated  August  16,  1884,  part  of  which  was  as  follows : — **  You  must  not 
suppose  I  saved  all  my  presents  for  my  boy,  for  the  house  kindly  advanced  me 
1,000/.,  and  both  Lady  Smith  and  myself  have  had  occasion  to  draw  heavily 
since,  although  I  assure  you  I  am  very  well  contented;  but  if  an  honest 
labourer  is  worthy  of  his  hire,  I  am  shamefully  ill-paid,  and  I  cannot  support 
the  appearance  I  ought,  but  people  begin  to  know  it  is  not  my  fault ;  and  now, 
my  dear  Sir  Charles,  accept  my  sincere  thanks  for  your  kind  assistance  to  me  in 
getting  this  little  present  secured  to  my  boy.  His  birth-day  came,  and  I  knew 
the  little  woman  would  be  thinking  how  happy  I  used  to  be  at  my  girl's  birth- 
day, when  I  used  to  make  them  little  presents,  and  hence  came  the  thought  of 
my  sending  Lionel  something  that  would  be  useful  to  him  hereafter,  if  it 
pleased  God  to  spare  him,  and  that  should  also  gratify  her  affectionate  solicitude. 
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George  managed  it  so  kindl j  for  me,  it  came  upon  her,  as  X  intended  it  should 
be,  a  most  agreeable  surprise.'" 

In  the  year  1886,  Mr.  George  Forbes  received  a  letter  from  the  testator, 
dated  Barbadoes,  %id  July,  1696,  from  which  the  following  is  an  extract  :— 
<<  At  the  end  of  the  year,  I  hope  to  be  able  to  commission  you  to  add  abaui 
6^000/.  to  my  SI.  10«.  per  Cent.  Stock,  Let  me  know  if  you  would  recommend 
stock,  which  I  see  is  very  high.** 

Some  time  after  Sir  Liond  had  been  appointed  Governor  of  the  Mauritius, 
he  wrote  and  sent  another  letter  to  Sir  C.  Jrorbes,  dated  Jamaica,  18th  March, 
1888,  in  which  appeared  the  following  :^- 

<<  Being  anxious  to  settle  8,000/.  on  my  son,  I  wish  to  have  it  transferred  to 
the  New  Three-and-a-Half  per  Cent.  Stock,  or  any  other  government  security 
you  may  deem  more  advisable,  to  be  invested  in  the  same  manner  as  the  4,000/. 
now  in  the  Three^and-^-Half  per  Cents,  in  Lady  Smith's  and  my  name;  and  I 
request  you  will  have  the  goodness  to  give  efiect  to  this  arrangement  at  your 
earliest  convenience,  on  the  expiration  of  the  stipulated  notice. 

"  1  am,  Gentlemen,  very  faithfully  yours, 

^^  Lionel  Smith,"^ 

TJpon  the  receipt  of  this  letter,  the  said  Messrs.  Forbes  and  Co.  wrote  and 
sent  to  the  testator  a  letter,  dated  16th  of  May,  1888,  which  was  received  by 
him,  and  from  whidi  the  fallowing  are  extracts : — "  We  notice  your  iastruo- 
tions  to  invest  the  8,000Z.  at  the  credit  of  your  deposit  account  in  the  same 
manner  as  the  4,000/.  now  in  the  Three^and-arHali  per  Cents,  in  your  own 
and  Lady  Smith'^s  name ;  and  our  mutual  friend.  Sir  Charles  Forbes,  on  your 
letter  bemg  shewn  to  him,  considering  that  the  sooner  this  was  done,  the  more 
acceptable  it  would  be  to  you,  we  shdl  at  once  make  the  necessary  purchase 
of  New  Three^and-a-Half  per  Cents,  advising  you  of  particulars,  and  trans- 
mitting the  stock  ivcdpt.^ 

In  pursuance  of  the  instructions  contained  in  the  last^mentioned  letter  of  the 
testator,  the  said  Messrs.  Forbes  and  Co.,  with  the  approbation  of  the  said 
Sir  C.  Forbes,  invested  the  said  sum  of  8,0001.  in  the  purchase  of  the  sum  of 
7,7961.  7s.  6d.  New  Three-and-a-Half  per  Cent.  Annuities,  in  the  joint  names 
of  the  said  Sir  Lionel,  and  Lady  Smith,  his  wife,  in  the  manner  mentioned  in 
their  letter  to  Sir  Lionel  Smith,  dated  16th  May,  18S8,  which  was  as  follows : 
— ^^  London,  16th  May,  1888.  Dear  Sir, — ^With  reference  to  our  respects  crfT 
jresterday^s  date,  we  now  have  the  pleasure  to  inform  you  that  we  have  this 
day  effected  the  investment  of  8,000/.  therein  alluded  to,  having  purchased  in 

S>ur  own  and  Lady  Smith's  name,  as  per  stock  receipt  inclosed,  7,795/.  7s.  6d. 
ew  Three-and-a-Half  per  Cents.** 

The  following  is  an  extract  from  a  paper  in  the  handwriting  of  the  testator : 
— ^^  Jamaica,  June  16, 1888.  My  dearest  Isabella, — The  agents  have  trans- 
ferred the  8,000/.  which  I  had  in  deposit  with  them,  at  BL  per  cent,  and  which 
gave  me  40021  a  year,  into  the  New  Three-and-a-Half  per  Cents,  which  will 
only  give  me  180/.  a  year— a  loss  of  income  of  120/.  a  year ;  but  I  thought  it 
best  not  to  run  any  risk,  and  that  it  was  better  for  me  to  lose  income  than  fny 
boy  should  perhaps  lose  hie  all;  for  if  it  please  Grod  to  spare  me,  so  that  I  can 
save  a  little  more  for  my  children,  /  intend  to  leave  the  money  I  ham  in  the 
New  TThree^nd-arHalf  per  Cent.  Stocky  to  go  to  Lionel  It  is  invested  in 
yours  and  my  name,  and  now  amounts  to  12,00021** 

Messrs.  Forbes  received  a  letter  ftam  the  testator,  dated  Jamaica,  12th  July, 
18S8»  acknowledging  thereonpt  of  the  stock  receipts,  wherein  occurs  the  follow* 
ing  passage:— *<*l  am  afraid  there  is  no  way  now  in  whidi  Ais  investment 
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could  be  made  an  equal  sum  of  8,000/.,  but  you  would  probably  advise  me  if 
it  could  be  done  in  any  future  arrangement." 

On  the  Ist  of  October,  1838,  Messrs.  Forbes  and  Co.  wrote  a  letter  to  the 
testator,  inclosing  stock  receipt  for  SOI/.  ISs.  6d.,  and  in  which  occurs  the 
following  passage : — "  Agreeably  to  your  desire,  we  have  purchased,  in  your 
and  Lady  Smith  s  names,  204/.  ISs.  6d.  New  Three-and-a-Half  per  Cents,  which^ 
added  to  the  7,795/.  7s.  6d.  purchased  in  May,  complete  an  amount  of  8,000/1^ 
according  to  your  intentions ;  but  we  have  to  observe,  that  there  is  one  |ic- 
count  only  at  the  bank  for  this  amount  and  the  1,000/.  which  stood  pre* 
viously  in  the  same  names."" 

In  the  year  1889,  Mr.  George  Forbes  received  a  letter  from  the  testator, 
dated  Jamaica,  31st  July,  18399  from  which  the  following  is  an  extract : — 
<*  I  believe  I  did  wrong  in  taking  the  8,000/.  out  of  the  deposit  with  your 
house  at  5/.  per  cent. ;  but  commercial  misfortunes  came  so  thick  from  the 
East,  I  was  under  a  panic  what  would  become  of  my  children,  if  such  misfor- 
tune came  upon  your  house ;  for,  possessed  as  you  are  largely  of  wealth  and 
prudence,  misfortune  has  no  respect  of  persons.' 

Moreover,  the  Master  found  that  the  dividends  on  the  said  sum  of  IS^OOO/. 
New  Three-and-a-Half  per  Cent.  Annuities,  from  the  respective  times  of  their 
purchase  to  the  death  of  the  said  testator,  were,  with  the  knowledge  of  the 
said  testator,  regularly  received  by  the  said  house  of  Forbes  and  Co.,  as  the 
agents  of  the  said  testator,  and  credited  to  his  account  current,  in  the  same 
manner  as  other  moneys  received  by  the  said  iirm  on  account  of  the  said  testa- 
tor ;  and  that  the  saia  testator  drew,  from  time  to  time,  upon  the  said  firm,  in 
respect  of  the  moneys  from  time  to  time  placed  to  his  credit ;  and  that  accounts 
current,  in  which  the  dividends  of  the  said  Bank  Annuities  were  treated  as 
moneys  belonging  to  the  said  testator,  were  regularly  rendered  by  the  said  firm 
to  the  said  testator,  without  any  objection  bein^  made  by  the  testator,  on  ac- 
count of  the  dividends  on  the  said  Bank  Annuities  being  so  treated. 

Sir  Lionel,  by  his  will,  bearing  date  1st  May,  1841,  beaueathed  to  his 
wife.  Lady  Smith,  during  her  life,  or  widowhood,  the  use  ot  his  household 
furniture,  plate,  china,  linen,  ^lass,  pictures,  and  books ;  and  on  her  decease,  or 
marriage,  gave  the  same  to  his  son,  the  defendant,  Sir  Lionel  Eldred  Smithy 
to  be  delivered  to  him  on  his  attaining  the  age  of  twenty-one  years ;  and  he 
directed  his  executors  to  convert  into  money  all  such  his  property,  estate,  and 
effects,  as  were  not  therein  specifically  bequeathed,  and  should  not  consist  of 
money,  or  security  for  or  investments  of  money  yielding  income,  and  thereout 
to  pay  all  his  just  debts  and  funeral  and  testamentary  expenses,  and  to  invest 
the  residue,  if  any,  in  real  or  government  securities.  And  the  testator  gave 
to  his  said  wife,  for  her  life  or  widowhood,  the  annual  proceeds  thereof,  for  her 
sole  use,  and  for  the  maintenance  and  education  of  his  children  by  her  ;  and 
upon  her  death  or  marriage,  he  gave  to  his  said  son.  Sir  Lionel  Eldred  Smith, 
15,000/.  sterling,  to  be  paid  to  him  upon  attaining  twenty-one ;  and  the  seve- 
ral sums  of  7,5()0/.  to  and  for  each  of  his  three  daughters,  Augusta  Warde, 
Isabella  Smith,  and  Charlotte  Ann  Smith,  to  be  paid  on  their  respectively 
attaining  twenty-one.  The  testator  then  appointed  his  said  wife  executrix  of 
his  ivill,  and  guardian  of  his  children. 

The  Master  found  that  the  testator  died  on  the  2nd  June,  1842,  and  his 
widow,  Lady  Smith,  on  the  5th  of  the  same  month.  And  the  Master  found 
that  amongst  the  testator'^s  papers  at  his  decease,  were  two  statements  in  his 
own  handwriting,  one  of  which  was  headed,  **  Port-Louis,  1st  May,  1841. 
Memorandum  on  the  state  of  my  funds,  as  calculated  for  distribution  after 
my  death,  and  that  of  Lady  Smith."    And  he  found  that  in  both  of  such  state- 
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ments,  the  12,000/.  New  Three-and-a-Half  per  Cent.  Annuities  were  included ; 
and  aher  stating  the  items,  it  said,  *^  Making  together  38,500/.  for  eventual 
distribution  for  the  children  of  ray  second  marriage.  [These  were  the  children 
mentioned  in  his  will.]  My  will  under  this  date  gives  to  Lionel  15,000/.  To 
each  of  my  girls  7, 5001."^ 

The  Master  found  that  in  case  the  said  sum  of  12,000/.  New  Three-and-a- 
Half  per  Cents,  should  be  held  not  to  form  part  of  the  personal  estate  of  the 
testator,  his  personal  estate  now  remaining  undisposed  of  would  not  be  suffi- 
cient, after  payment  of  his  debts  and  funeral  and  testamentary  expenses,  to  pay 
the  legacies  ffiVen  by  his  will. 

Lady  Smith,  who  did  not  survive  her  deceased  husband  many  days,  by  lier 
will  bequeathed  the  whole  of  her  property  to  be  equally  divided  among  her 
four  children,  and  appointed  her  ferother.  Sir  Henry  Pottinger  executor  and 
guardian.  The  question,  therefore,  which  the  Court  was  now  called  upon  to 
determine  was,  whether  an  absolute  trust  had  been  created  in  the  two  funds  of 
4,000/.  and  8,000/.  for  the  benefit  of  the  son,  or  whether  it  accrued  to  Lady 
Smith  by  survivorship,  and  thus  became  subject  to  the  directions  contained  in 
her  will? 

Bethell  and  J.  Bailey,  for  two  of  the  testator^s  daughters.— According  to  the 
true  principles  of  equity,  where  a  trust  is  incomplete,  the  Court  will  not  inter- 
pose for  mere  volunteers.  The  trust,  in  this  case,  is  not  complete ;  moreover. 
It  is  essential  to  the  creation  of  a  trust,  that  the  party  on  whose  behalf  the  trust 
was  intended  should  be  informed  of  it.  Secondly,  to  complete  the  trust,  the 
ownership  of  the  property  must  be  changed ;  but  it  is  clear  that  here  the  trans- 
fer of  the  fund  into  the  joint  names  of  the  husband  and  wife  did  not  constitute 
an  alteration  of  Sir  LionePs  legal  ownership  during  his  life ;  and  where  money 
is  invested  in  the  names  of  the  husband  and  wife,  tiie  husband  may  alone  trans- 
fer it.  The  child  could  not,  by  this  transaction,  have  claimed  to  have  the 
money  handed  over  to  him.  Could  a  bill,  for  instance,  have  been  filed  on 
behallr  of  the  child  against  the  father,  and  have  succeeded  upon  the  ground 
that  there  was  a  perfect  trust  ?  Sir  LionePs  letter  to  his  wife,  16th  June, 
18S8,  was  only  an  evidence  of  what  he  intended  to  do  for  his  children ;  and  that 
the  investment  of  the  8,000/.  was  nothing  more  than  for  greater  security ;  and 
as  to  the  1S,000/.  Three-and-a-Half  per  Cents,  the  whole  transaction  must  be 
regarded  as  a  continuous  one;  therefore,  we  have  a  right  to  consider  them  as 
investments  made  at  different  hours  of  the  same  day,  and  then  it  amounts  to 
nothing  beyond  an  incipient  intention  of  what  he  would  do  if  he  could.  There 
has  been  no  case  where,  by  virtue  of  a  mere  communication  between  two  per- 
sons, money  has  been  placed  in  a  certain  state  of  investment,  but  has  not  been 
communicated  to  the  person  intended  to  take  the  benefit  of  it,  and  the  bene- 
ficial enjoyment  has  been  left  in  the  same  person  as  before,  that  has  been  decided 
to  be  a  trust,  notwithstanding  the  relationship  of  father  and  son  may  have 
existed  between  the  parties.  In  the  case  of  McFadden  v.  Jenkins,  a  commu- 
nication of  the  trust  had  already  been  made  by  the  donor,  and  also  by  the  trus- 
tee, to  the  party  intended  to  receive  the  benefit ;  there  was  also  a  perfect  departure 
of  the  control  over  the  money.  (1  Hare,  468,  and  on  appeal,  1  Ph.  15S ;  Sloane 
V.  Cadogan,  append,  to  Sug.  V.  &  P.  9th  ed.  No.  36 ;  Ward  v.  Audland,  9 
Fur.  884 ;  Gaskell  v.  Gaskell,  S  You.  &  J.  502 ;  Beataon  v.  Beatson,  12 
Sim.  281.) 

JT.  S.  Parker,  Calvert,  Goldsmith,  and  EUis,  for  some  of  the  defendants. 

Stuart,  who  appeared  for  the  legal  personal  representatives  of  Lady  Smith, 
followed  on  the  same  line  of  argument  as  counsel  for  the  plaintiff,  and  referred 
to  the  case  of  AntrobiM  v.  Smith  (12  Ves.  40). 
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Wakefield  and  Lewie,  for  the  in&nt  defendant,  Sir  L.  E.  Smith,  contended 
that  the  case  of  Gaekelly.  GaekeU  was  completely  over-ruled  in  WheatlBy  ▼. 
Purr  (1  Kee.  551) ;  and  that  the  transaction  of  tlie  testator  amounted  to  a  per- 
fect trust,  inasmuch  as  it  was  not  in  his  power  to  recal  his  own  act.  The  trust 
was,  in  fact,  more  formal  than  was  necessary  in  personalty,  as  it  was  in  writing. 
That  the  case  of  McFadden  v.  Jenkine  soes  to  shew,  that  if  a  party  has  bo 
acted  in  his  lifetime  as  to  constitute  himself  a  trustee,  this  Court  will  enforce 
it  against  his  estate,  although  it  may  he  a  voluntary  act  on  his  part.  {Dumner 
V.  Pitcher ;  Ew  parte  Pye,  1  Yes.  149 ;  CoUinean  v.  Patrick,  2  Kee.  188.) 

The  Yice-Chancellob. — ^This,  indeed,  appears  to  me  a  very  extiaordinary 
case,  and  were  I  to  decide  in  favour  of  the  son  s  claim,  I  should  be  doine  an 
act  of  complete  injustice;  for  I  feel  persuaded  that  it  never  could  have  oeen 
Sir  Lionel's  intention  to  create  an  absolute  trust  in  his  favour.  Now,  no  one 
can  help  beine  struck  with  the  looseness  which  characterizes  the  expiessuma  cobh 
tained  m  his  ktters ;  for,  in  the  first  place,  he  directs  the  sum  of  4,000L  to  be 
invested  in  the  purchase  of  stock,  ^Mn  his  own  name,  and  his  wife'^s.  Lady  I»* 
bdla  Smithes,  in  trust  for  Lionel  Eldied  Smith,  his  son.*^  This  direction  is  clear 
enough ;  but  when  the  bankers  proceeded  to  carry  out  such  intention,  they  dta* 
coveml  its  impracticability,  seeing  that  the  bank  objected  to  open  trust  aoooimts 
in  their  books.  So  that  Sir  Lio^  had  a  distinct  communication  from  them 
that  it  could  not  be  accomplished  in  the  manner  be  had  directed.  I  do  not  pio» 
ceed  upon  the  fanciful  supposition  that  Sir  Lionel  imderstood  the  legal  fSect 
of  all  be  directed  to  be  done,  or  all  that  had  been  done;  but,  when  I  find  a 
person  directing  a  certain  portion  of  stock  to  be  purchased  in  his  own  and  in 
his  wife's  names,  coupled  with  an  express  trust  on  behalf  of  a  certain  individual^ 
and  the  transfer  was  made  in  their  joint  names,  without  any  declaration  of  the 
trust,  the  result  would  be,  that  this  Court  must  hold  that  the  party  intended 
to  retain  his  dominion  over  the  fund  so  invested.  Now  in  the  amicable  domes- 
tic correspondence  which  took  place,  I  really  cannot  find  anjr  thing  in  the  loose 
expressions  used  by  Sir  Lionel  to  indicate  an  impiessKon  on  his  mind  that  he  bad 
created  an  immediate  trust  in  favour  of  his  son,  out  only  a  sort  of  floating  no* 
tion,  that  by  investing  the  money  in  the  joint  names  of  hmiself  and  Lady  Smith, 
it  would  be  more  secure  than  if  it  was  kft  in  the  bands  of  his  bankens.  Then 
comes  the  transaction  of  1888,  and  the  general  direction  was,  that  it  should  be 
effected  in  the  same  manner  as  the  slock  in  1884;  and  so,  in  effect,  it  was,  bat 
that  only  left  the  whole  of  the  1S,000Z.  subject  to  the  complete  dominion  of  Sir 
Lionel.  And  I  cannot  but  remark  that,  fnnn  the  time  of  the  purchase  of  die 
respective  sums  of  stock,  they  were  recorded  by  Sir  Liond  and  the  agents  as 
his  own.  The  dividends  were  placed  to  his  account,  and  no  doubt  received  fay 
them  under  a  power  of  attorney  firom  Sir  Lionel.  No  one,  however,  can  aay 
distinctly  whetner  any  trust  was  created  finr  the  son'^s  benefit,  or  whether  it  was 
to  take  effect  in  priBsenH,  or  whether  it  was  to  depend  upon  the  contingency  of 
his  surviving  his  father.  The  proper  conatniotion  of  Sir  Lioners  act  appeaxs, 
to  my  mind,  to  call  upon  the  Court  to  dedaxe  that  it  was  nothing  more  raan  a 
transfer  into  his  own  name,  and  that  of  his  wife,  ci  a  certain  fund  over  which 
an  absolute  dominion  remained  to  himself;  and  that,  therefore,  the  son  oaanot 
receive  it  for  his  own  benefit. 
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February  19,  27,  and  28,  1846. 

White  v.  BBraGs.(a) 

Precatory  irtui — Power  or  inierett — Cotutruetion  of  bequeei — Legacy  duty. 
Where  a  teetator  has  phen  benejite  which  are  in  temu  abeolute,  and  then  adds  a  **  recommendation** 
at  to  the  particular  mode  m  which  the  benefits  so  given  are  to  be  ultimately  disposed  of,  that  has 
been  determined  by  repeated  decisions  to  constitute  a  precatory  trust,  unless  the  word  **  recommend  *' 
be  controlled  by  the  eoniespt  qf  the  will.  But  as  that  construction  commonly  drfeats  the  testator's 
mtentUmSf  that  doctrine  will  not  be  carried  beyond  the  limits  assigned  it  by  decided  caeee, 
Therrfore,  where  a  testator  gave  to  his  wife  a  sum  of  money,  "  to  be  appropriated  as  she  pleases** 
and  then  adds,  "  however ,  I  recommend  her**  to  dispose  of  it  to  particular  persons  in  defined  pro- 
portions,  it  was  held,  that  the  only  way  to  reconcile  those  passages  was  to  keid  that  he  gave  the 
legacy  to  her  to  dispose  qf  as  she  pleased,  and  that  the  superadded  recommendation  was  a  suggest 
tion  only,  and  not  intended  to  be  a  binding  trust;  that  it  came  within  the  principle  qf  the  decision 
in  Meredith  t.  Heneage. 

JOHN  WHITE,  the  testator  in  this  cause,  by  his  will,  dated  the  1st  of 
September,  1836,  made  the  following  dispositions : — *^  John  Innes,  Esq., 
of  London,  Thomas  Briggs,  Esq.,  of  London,  solicitor,  and  Robert  Baxter, 
Esq.,  of  Doncaster,  having  severally  assented  to  be  mjr  executors,  with  my 
dear  wife  Matilda,  I  hereby  apooint  them  accordingly,  hoping  my  worldly  things 
will  not  be  troublesome  to  settle.  I  give  to  each  100/.,  clear  of  the  legacy  duty, 
which,  with  the  like  charge  upon  all  other  legacies,  I  direct  to  be  paid  out  of 
my  estate.  I  sive,  and  under  this  word  I  mean  to  include  all  law  definitions  in 
r^ard  to  the  disposal  of  property,  to  my  dear  wife,  if  she  should  survive  me, 
the  full  and  entire  use,  for  her  life,  of  all  my  property  of  every  description, 
both  real  and  personal.  My  plate,  books,  pictures,  prints,  coins,  and  curiosities, 
•of  every  kind,  with  the  furniture,  are  to  oe  held  as  appendages  to  my  house ; 
but  consumable  articles,  viz.,  linen,  china,  liquors,  carriages,  h(»:ses,  haystacks, 
and  the  like,  are  allotted  entirely  to  my  wife's  use,  and  together  with  all  her 
jewels,  trinkets,  clocks,  watches,  and  ornaments,  may  be  finally  appropriated  as 
she  pleases,  with  the  sum  of  4,000/.  in  money ;  this  sum,  however,  I  recom* 
mend  her  to  divide  as  follows  :<— 2,000/.  to  her  sister,  Mrs.  George  Wroughton, 
widow  of  the  late  George  Wroughton,  Esq.,  of  Adwicke  Hall ;  1,000/.  to  Mrs. 
George  Wetherall,  eldest  daughter  df  her  brother.  Captain  Th<nnas  Denton ; 
1,000/1  to  the  children  of  his  second  daughter,  Mrs.  Podmore ;  with  the  fur- 
ther distribution,  viz.,  of  the  2,000^  to  Mrs.  Wroughton,  1,000/.  to  her  daugh- 
ter Jane,  BOOL  to  her  daughter  Mary,  and  500/.  to  her  daughter  Julia.  Of 
the  1,000/.  to  Mrs.  Wetherall,  500/.  to  her  daughter  Fanny,  300/.,  or  100/. 
eaeh  to  her  thtee  sons,  SOO/.  to  Col«el  Wetherall,  their  father.  Of  the  1,000/. 
to  Mrs.  Fodmore^s  children,  800/.  to  her  daughter  Fanny,  300/.  to  her  daugh- 
ter Charlotte,  100/1  to  her  son  Charles,  100/.  to  her  son  Richard,  and  9001.  to 
Colonel  Podmore." 

By  a  schedule  annexed  to  the  will,  and  which  had  been  proved  with  it,  the 
testator  set  forth,  in  two  columns,  a  list  of  the  legacies,  and  a  subdivision  of  the 
4,000/.  legacy  given  to  his  wife,  which  corresponded  with  the  division  of  it  re- 
commended m  the  wiU.    It  was  in  this  form : — 


(a)  Beported  by  R.  G.  Wvlfokd,  Esq.,  Barrister- at-law. 
VOL.  ZI.  D 


M  REAL  PROPEBTY  AMD  COVEYANCING  CASES. 

*'  L^acies.  '*  Distribution. 

M.  W je4,000        subdivision    ^1,000 

500 
500 


Barbara 
Ex. 

Servant 
John 


^2,000 

800 

Mrs.  Wn.  and  dauditen» 

800 

500 

100 

100 

100 

100 

100 

200 

^1,000  Wetheralls. 

100 

800 

100 

300 

200 

100 

100 

Mrs.  Wardroper's  Annuity       100 
Heaton  Annuity 


«ei,000  Podmores. 
"  See  will.  (Signed)        John  White." 

Upon  that  schedule  there  was  the  following  indorsement :  — 

"  1837.     Mem.  Property,  legacies  and  distributions." 

The  testator  died  in  August,  1837,  and  this  suit  having  been  instituted  for 
the  administration  of  his  estate,  a  petition  had  been  presented  to  the  Vice* 
Chancellor  of  England,  by  the  executors,  for  payment,  out  of  the  funds  in  court, 
of  the  sum  of  400/.,  being  the  legacy  duty  demanded  by  the  Stamp  OflSce  anon 
the  legacy  of  4,000/.,  bequeath^  to  the  testator^s  wife;  it  being  assuniea  at 
the  Stamp  Office,  that  the  sum  was  ffiven  by  the  testator,  after  his  wife*s  death, 
to  the  })er8ons  named  in  his  will,  and  who  were  strangers  in  blood. 

The  Vice-Chancellor  construed  the  bequest  of  the  4,000/.  to  be  a  gift  for  life 
to  the  testator'^s  wife,  with  gifts  in  remamder,  after  her  death,  to  the  several 
members  of  the  Wroughton,  Wetherall,  and  Podmore  families,  and,  conse- 
quently, that  the  legacy  duty  claimed  by  the  Stamp  Office  was  payable.  From 
tnat  decision  the  testator's  residuary  legatees  appealed. 

James  Parker  and  Bagshaw^  for  the  appellants,  contended,  that  although  the 
word  ^^  recommend,^  unexplained,  had  been  held  to  create  a  trust;  yet  when  that 
was  plainly  contrary  to  the  testator^s  intention,  as  gathered  from  the  context  of 
the  will,  the  Court  would  not  be  bound  by  those  cases  of  precatory  trust,  which 
commonly  defeated  the  real  objects  of  the  testator.  That,  after  all,  the  rule  of 
construction  is  the  testator'^s  intention  ;  and  in  this  will,  which  differs  in  some 
degree  from  every  other  case,  the  intention  was  clearly  to  give  an  absolute  in- 
terest to  the  wife.  A  striking  authority  for  this  was  Meredith  v.  Heneage 
(1  Simons,  542),(a)  decided  by  the  House  of  Lords.    The  same  principle  is 

(a)  Meredith  t.  Heneage,  Hous0  of  Lords,  Sess.  riea,  advowsons,  rents,  tithes,  and  bereditiimeDtiiy 

1824  (1  Simons, 542).— In  thatcase,  J.  W.  Heneage,  litnate,  standing,  lying,  and  being  and  arising  in 

Esq.,  made  his  will,  dated  the  17th  of  March,  1798,  the  several  coonties  of  WilU,  Series,  Somerset,  and 

and  after  charging  his  real  estates  with  the  payment  Middlesex,  my  shares  in  the  New  River  Water- 

of  his  debts,  proceeded  as  follows :  works,  and  the  offices  of  chief  usher  of  his  Majesty's 

*'  I  give  and  devise  all  and  singular  my  manors,  Court  of  Exchequer,  and  prodamator  and  barrier  of 

capital)  and  other  messuages,  farms,  lands,  reeto*  the  Qourt  of  Common  Pleas  at  Westminster,  which 


WHITE  9.  BBIOG& 


affirmed  in  the  recent  case  of  Knight  v.  Bougkton  (9  Clarke  &  Finndly, 


I  bold  Id  fee-tinple,  nd  tbe  right,  feet,  perqvSaitet 
■nd  emolmneBts  to  tbe  said  ofllcee  beloegiDf ,  uid 
all  and  ef  ogvlar  other  my  real  eatatee  and  hcredi. 
taments  whatsoever  la  Great  Brftaia,  with  their  and 
efery  of  tbdr  rights,  members,  aad  apparteaanees, 
and  tbe  revertioa  and  reverskms,  remainder  and 
icomlnders  thereof,  aad  of  every  pert  thereof,  and 
all  and  singidar  my  estate  aad  laterest  thereio,  nnto 
ny  dear  wife,  Arabella  Walker  Heaeage,  to  hold  the 
said  lands,  tenemenU,  hereditaments,  and  all  other 
my  real  estate  hereinbefore  partlenlarly  mentioned 
and  set  forth,  onto  tbe  said  Arabella  Walker  Heneage, 
her  hdrs  and  assigns  Ibr  ever.  I  give  and  beqneath 
onto  the  said  Arabella  Walker  Heneage  all  my 
personal  estate  whatsoever  and  wheresoever,  and  of 
what  natore  or  kind  soever,  to  hold  the  same  to  her, 
to  the  eald  Arabella  Walker  Heneage,  her  exeentors, 
administrators,  and  assigns  for  ever.  And  I  ear- 
nestly reeommend  to  my  said  wife  tbe  eare  and 
protection  of  my  affectionate  friend  Arabella  Anne 
Caroline  Jenny  PIgott,  most  heartily  beseeching 
my  said  wife  that  she  will  permit  and  suffer  the  said 
Arabella  Anne  Caroline  Jenny  Pigott  to  live  and 
reside  with  her,  and  that  she  wlU  aiord  to  tbe  said 
A.  A.  C.  J.  Pigott  the  same  kind  attention  and 
tenderness  which  has  been  always  shewn  her  in  my 
HAetime.  And  I  serionsty  and  warmly  entreat  my 
said  wife,  at  her  decease,  to  settle  and  assure  to  two 
tmstees,  svch  part  of  my  real  estete  as  she  shall 
think  proper,  for  the  special  purpose  of  securing  to 
the  said  Arabella  Anne  Caroline  Jenny  Figott, 
during  her  natural  Ufe  (In  case  she  survives  my  said 
wile,  but  not  otherwise),  such  an  income  as  will 
enable  tbe  said  Arabella  Anne  Caroline  Jenny 
PIgott  to  cDJoy  ^  those  comforts  of  life  which  she 
bus  hitherto  been  used  and  accustomed  to,  leaving 
tbe  amount  of  such  income  to  the  entire  discretkin 
of  my  said  wife.  And  I  have  devised  and  bequeathed 
the  whole  of  .my  said  real  and  personal  estete  here- 
inbefore particularly  set  forth  unto  my  said  dear 
wife  (and  which  she  must  acknowledge  not  to  be 
Inconsiderable),  unfettered  and  wKUmited,  im  fuU 
ttmfideneet  and  tpUh  thefrmett  ptmuuioH  that^  in  her 
fuiyrt  ditpotiHoM  and  disirtbuOon  thereof,  she  wiil 
diitituptith  the  heirs  of  my  late  father  by  denting  and 
bequMthing  the  whole  of  my  eaid  estate,  together  and 
entire,  to  tueh  of  my  said  father's  heirs  as  she  may 
iMnk  best  deserves  her  prtferenet.  And  I  constitate 
and  appoint  ber,  my  said  dear  wife,  the  sole  execu- 
trix of  this  my  wiU> 

Tbe  testator  by  a  codicil  charged  bis  real  estates 
with  two  annuities,  which  he  gave  to  Arabella 
Calcraft,  one  to  be  paid  nfter  bis  own  death,  and 
the  other  after  bis  wife's,  and  died  in  February,  1 806. 
His  widow,  after  his  decease,  proved  his  will,  and 
entered  into  possession  of  his  real  estetes,  and  pos- 
sessed herself  of  his  personal  estete. 

Mrs.  Heneage,  by  ber  will,  devised  all  ber  real 
estatea  to  trustees  for  500  years,  and  subject  thereto, 
to  tbe  respondent,  G.  H.  W.  Heneage  (who  was 
tbe  son  of  Mary  Dionysia  Wyld,  the  daughter  of 
the  teetetor's  tister,  Mrs.  Calcraft),  in  strict 
settlement,  with  remainders  over.  The  truste  of  the 
term  of  500  years  were  for  raising  an  annuity  for 
Miss  Pigott,  and  some  other  annuities,  and  to  pay 
the  debts  of  testetrix  and  her  husband.  She  gave 
the  residue  of  her  personal  estete  to  the  children  of 
Anne  Bollevill.    The  testetrix  died  in  1818. 

G.  H.  W.  Heneage  and  his  brothers  and  sisters, 
who  took  intereste  in  the  remander,  filed  their  bill 
In  the  Court  of  Exchequer  against  the  executors  and 
trustees  of  the  will  of  Mrs.  Heneage,  aad  against 
Henrietto  Arabella  Meredith  and  John  Cakraft, 
who  were  the  co*heii«  at  law  of  the  testator,  John 


Walker  Heneage,  aad  also  of  John  Walker,  hig 
father,  and  other  parties,  steting  that  the  testa- 
trix  took,  under  the  wiU  of  the  testator,  an  estate 
In  fee-slmple  In  the  estetes  devised  by  his  wUI,  and 
that  she  had  power  to  devise  the  same  as  she  had 
by  her  wiU  devised  them,  aad  prayiag  that  her  wiU 
might  be  esteblishcd,  and  the  truste  thereof  carried 
into  execution,  and  for  the  usual  aceounte.  The 
co-heirs  of  J.  Walker  Heneage,  the  testator,  In* 
sisted  that  Mrs.  Heneage,  the  testatrix,  took  n 
beneficial  interest  for  life  only,  in  the  estete  devised 
by  the  testator,  and  in  the  residue,  with  a  trust  or 
power  only  to  devise  and  bequeath  the  same,  together 
and  entire,  to  such  of  the  heirs  of  the  testator's 
tether  as  she  thought  best ;  aad  that  the  testetrix 
ought  to  have  exercised  such  trust  or  power  of 
either  her,  H.  A.  Meredith,  or  the  other  co-heir, 
John  Calcraft ;  aad  that  tbe  testatrix  not  havlaff 
done  so,  ber  will  and  codicil,  so  fhr  as  regarded  that 
beneficial  Interest  in  the  testetor's  real  estates  an4 
the  rcsidne  of  his  personal  property,  were  voUK 
except  as  to  the  devises  and  brqueste  in  tevevr  ot' 
A.  A.  C.  J.  PIgott;  and  thnt  H.  A.  Meredith  andi 
John  Calcraft  were  abeolutely  entitled  to  the  testa-^ 
tor's  real  estete,  and  to  the  residne  of  his  persooali 
estete;  or  else  that  they,  as  co-heirs,  were  abac*, 
lately  entitled  to  the  real  estetes,  and  that  the 
testator's  next  of  kin  and  tbe  executors  of  thn- 
testatrix,  hie  widow,  were  entitled  to  their  distiUMu 
tlve  sharrs  of  the  testator's  personal  estete.  In 
May,  1823,  the  Court  of  Sxcheqner  decided  hi. 
fnvour  of  the  plalntUfe ;  RIebards,  C.B.,  and  Gar- 
row,  B.,  holding  that  the  devise  and  bequest  to  his 
widow,  oonteined  In  tbe  will  of  J.  W.  Heneage, 
were  absolute  giite,  not  sul^ect  to  any  truste. 

Wood,  B.,  held  that  a  trust  was  created  as  to  the 
inheritance  of  the  real  estetes,  but  that  the  dispoel- 
tlon  of  tbe  estetes  made  by  the  widow  was  a  duft 
execution  of  the  trust. 

Graham,  B.,  dissented,  holding  that  by  the  testa- 
tor's  will  a  trust  was  created  as  to  the  inheritance 
of  the  estetes  for  the  persons  who  might  be  the 
heirs-at.law  of  the  testetor's  tether,  at  the  decease 
of  the  testetor's  widow. 

The  following  nassages  from  tbe  judgmeat  dell^ 
vered  by  tbe  Chief  Baron  are  applicable  to  the  case  In* 
the  text :  "  This  question  must  be  resolved  by  a 
due  attention  to  the  Inngnage  of  tbe  testetor's  will.- 
What  then  Is  the  true  construction  of  the  words  he* 
baa  used  ?    Do  they  Impose  on  Mrs.  Heneage,  and* 
are  they  imperatife  upon  her  with  respect  to  thr* 
disposition  of  the  property ;  or  do  they  import  moiw 
than  tbe  wish  of  the  tostetor  that,  if  she  had  no 
serious  disinclination,  she  should  dispose  of  it  to  or 
amongst  his  father's  hdrs.  leaving  it  to  ber  own 
option,  however,  to  deal  with  it  as  her  own  >    It 
must  be  admitted  that  it  is  purely  matter  of  inten- 
tion, to  be  collected  from  tbe  words  of  the  instru- 
ment, as  in  all  other  cases  of  wills,  where  no  rule  of 
law  interferes."    After  referring  to  If  dUa  v.  JTeiyA- 
Uy  (2  Ves.  jun.  539),  the  Chief  Baron  added :    "  In 
considering  these  cases,  it  has  always  occurred  to  me 
that,  if  I  had  myself  made  such  a  will  as  has 
generally  been  considered  imperative,  I  should  never 
have  intended  it  to  be  Imperative;   but,  on  the 
contrary,  a  mere  Intimntfon  of  my  will,  that  the 
person  to  whom  I  had  given  my  property  should,  if 
he  pleased,  prefer  those  whom  1  proposed  to  him, 
and  who,  next  to  him,  were,  at  the  time,  the  princi- 
pal objects  of  my  regard.  In  this  opinion  I  bnve  the 
ooncurrence  of  Lord  Eldon ;  for  In  Wright  v.  ^f • 
kyns  (1  Ves.  &  Bea.  315),  the  Lord  Chancellor 
says :  *  This  sort  of  trust  is  generally  a  surprise 
upon  the  intention;  but  it  Is  too  late  to  correct 
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51S,(a)  also  decided  in  the  House  of  Lonh.    The  same  oaae  At  the  RoUsis 


tUft 


tiiftt.'  Affsin,  he  nyt  (Oe  ^vMlioii  wm, 
tlw  word  fbnily  moMt) :  <  I  ^  not  believe 
Ihe  teettttor  iutendeda  SMre  tratt;  Imt  theft  mult 
be  tbe  comtroetioii  If  the  word  fawMf  is  profierly 
eoaetroed.'  I  haire  eaid  ee  imioh  at  a  jactifteatioBt 
ttrnlher  as  the  fomdation,  ef  the  opteion  wbieh  I 
entertaia,  that,  thoagh  I  feel  vyself  boaad  by  the 
deoisioas,  and  caaaot  ofajeet  to  fellow  tfaee^  I  do 
Mt  eaasidcr  it  to  be  my  daty  to  esteod  the  rale  of 
eoBSlnction  wbieh  has  hem  adopted  in  them,  aad 
to  add  to  the  nnmher  oi  those  where  the  Cooiit 
appears  to  me  rather  to  have  made,  than  to  have 
g^a  eifeet  to  the  wills  of  testators."  After  ea- 
amining  and  contrasting  tbe  different  expressions  of 
the  testator's  will,  his  lordship  proeeeded :  **  It  has 
been  held  (and  I  think  most  be  admiUed)  that,  if 
an  iatention  appear  in  any  part  of  the  will,  to  give 
the  devisee  a  right  or  power  to  spend  the  property, 
wordaof  eqoal  foree  vrith  thoee  [in  the  testator's  will] 
woald  not  be  imperative;  for  the  Coort,  in  ils 
aenteness  to  extract  the  meaaing,  conceives  it  to  be 
Inconsistent  with  the  intention  to  create  an  im- 
perative trust,  that  the  party  shoold  have  the  right  to 
dispose  of  the  property  at  hie  pleasure,  and  by  nsiag 
that  privilege  to  any  extent,  leave  nothing,  or  mate 
or  less,  to  remain  the  subject  of  the  trust.  In  tltis 
ease,  the  words  *  unfettered  and  unlimited,'  which 
are  used  by  tbe  testator  to  shew  bis  opiniou  of  the 
eoctent  to  which  he  bad  devised,  are  certainly  as 
strong  to  manifest  aa  intention  to  convey  tbe  ab- 
aolate  dominion  to  the  party,  as  if  words  had  been 
Qsed  more  directly  authoriaiog  her  to  spend  it,  or 
deal  with  it  as  she  pleased. 

.  **  Again,  the  testator  seems,  in  thil  paragraph, 
to  look  back  to  the  bequest  to  his  wife  with 
odmplaeency,  and  with  something  like  a  boast,  as  if 
he  had  conferred  upon  her  an  obligation,  with 
respect  to  property,  as  great  as  he  was  capable  of 
doing,  and  bad  cast  upon  her  a  matter  of  as  great 
hooaty  as  he  could ;  for  he  decribes  it  as  a  bounty 
*  unfettered  and  unlimited,'  and  appears  to  observe 
upon  it  as  entitling  him  to  call  for  her  gratitude,  aad 
to  request  her  kindness  to  his  father's  heirs ;  and  yet, 
in  tbe  same  breath,  if  the  defondant's  constructioa 
is  eorreet,  he  limits  and  fetters  his  property  to  a 
very  great  extent  indeed,  and  instead  of  allowing 
her  to  retain  the  absolute  interest  which  he  declares 
her  to  possess '  unlimited  and  unfettered,'  he  reduees 
her  to  the  situation  of  tenant  for  life  only,  with  a 
trust  or  power  to  appoint  the  remainder  to  such  of 
his  father's  heirs  as  she  should  prefer,  objects  not  of 
her  blood,  and  strangers  to  her  in  the  eye  of  the 
law." 

From  this  deeision  the  co-heirs  appealed  to  the 
House  of  Lords,  when  the  decree  was  affirmed. 

Lord  EldoB,  C,  in  moving  that  the  decree  be 
affirmed,  said :  *«  it  woiild  be  diffieuit  to  say  that 
the  devise  to  the  testator's  widow  created  a  condi- 
tion, as  there  was  a  degree  of  uncertainty  who  was 
to  take  advantage  of  a  breach  of  the  condition ;  the 
only  queetion  was,  whether  it  created  a  trust ;  if  a 
conftdenoe  was  reposed  in  tbe  devisee ;  but  it  ap- 
peared that  the  tsstator  did  not  mean  absohitely  to 
aontrol  the  wiU  of  his  devisee ;  though  theanhjeot 
•ad  object  of  the  intended  provision  weae  both  eer- 
tabi,  no  trust  oould  he  ereated.  It  was  impoesihle 
for  a  testator  to  expsess  recommendation  and 
fBtaeaty  more  strongly  than  he  had  done,  with 
ngardto  Miss  Pigott,  and  the  words  used  Ibr  that 
porpoee  were  qaite  eufficient  to  eteate  a  Inut,  if 
the  other  espressioas  hi  the  same  part  of  the  wiU 
had  been  sunelent  -fer  that  purpose.  There  y$m 
aaitalatf  as  to  the  peiaoa,  bat  not  as  to  the  quae- 
titf  ef  pfop«c^  to  he  ffifen  to  her,  whieh  WW  lift  JB 


Ms  wifc's  dIserellMU  The  teatotor,  thmigk  lie 
iufeended  to  impoee  a  moral  obligatioa  on  his  wtfa, 
«oald  Bot  mean  to  impoee  a  legal  one  upon  her,  or  eiaa 
he  would  not  ha;ve  used  the  terms  *  unfetteredaatf 
unUmited,*  or  have  deeignated  the  {iroperty  he  had 
left  her  aa  verv  coaeiderahle ;  hecaaee,  if  he  iatendad 
her  to  have  a  life  interest  oaly  io  it,  her  dvoyaseaft 
maet  ha«e  been  very  mosaeatory.  There  vras  very 
eoasidecable  difficulty  ia  saying  wko  were  the pussua 
who  vrere  deeerihed  as  the  heirs  of  the  testotor'a 
father,  aad  ia  reeonciiing  the  direotioa  that  the  pro* 
perty  ahonkl  go  altogether  aad  cnthre,  with  the  wiek 
expressed  by  the  testator  that  hie  wife  should  not 
only  make  a  disposition,  but  a  distribution  of  It. 
The  eases  of  Brown  t.  Higgt  (8  Ves.  661),  and 
Bardmg  v.  Giyaa  (1  Atk.  469),  which  had  besB 
relied  on  for  the  appellant,  did  not  govern  this  case;. 
This  is  BOt  a  case  ia  which  the  testator  meant  to 
impose  the  obligation  which  would  eonvert  the 
tertatrix  into  a  trustee." 

{a)Kmght  Y.BoughioH  (9  Clarke  &  Flnnelly,  513). 
Houseof  l4>rds,  Sept.  4,  Ifrl4.— Richard  Kaight. 
by  a  settlement,  dated  the  36th  of  April,  1719,  m. 
eonsideratioa  of  aatoral  love  and  affection  for  hia 
four  sons,  who  were  parties  to  the  settlement,  and 
**  for  settling  and  assuring  the  hereditaments  there- 
inafker  mentioned,  to  continue  in  the  naoae  and  bload 
of  the  said  Richard  Knight,  the  elder,  so  long  aa  it 
should  please  God,  &e."  conveyed  the  manors  of 
licintwardiae  and  Downton  to  his  son,  Riehsvd 
Knight,  the  younger,  for  lifo,  with  reaMunder,  fte., 
ia  strict  settlement ;  with  successive  remaiodcrsia 
strict  settlement  to  his  other  sons,  Thomas,  Edward, 
aad  Ralph  ;  with  remainder  to  the  use  of  the  right 
heirs  of  Richard  Knight,  the  settlor.  lUchaid 
Knight,  by  bis  will,  dated  tbe  27th  of  October,  1744, 
devised  his  real  estates  to  trustees,  to  the  same  uaaa 
and  limitations  as  he  had  settled  the  manor  of  Leidt- 
wardine,  and  died,  leaving  his  four  sons  surviving. 
Riehard  eigoyed  the  eetatea  till  his  death  in  1766* 
when  he  was  sacceeded  by  his  nephew  (son  ef 
Thomas),  Richard  Payne  Knight,  who  held  the 
estates  tiU  biadeath  in  1894.  Richaid  Payne  Kaight, 
who  vfas  teaaat  in  toil,  suffiered  recoveriee  aad 
aequired  the  fee.  Oa  the  3rd  of  June,  1814,  whea  he 
made  his  will,  his  nearest  relation,  and  the  next  male 
desceadant  from  Riehard  Knight,  his  grandliather, 
was  hLi  brother,  Thomas  Andrew  Knight,  who  had 
an  only  son,  Iliomas  Andrew  Knigbt,  the  yoongen 
after  his  brother  and  nephew,  tbe  nextBialedeseead- 
aats  from  Riehard  Knight,  the  grandfather,  vrere 
the  plaintiff,  John  Knight,  and  bis  sons,  and  the 
deftadant,  Thomas  Knight,  and  bis  sons.  The  wiU 
was  as  follows :— •*'  I  give  and  bequeath  as  foUowBT 
tUi  my  ataUs,  real  and  personal  (except  such  parte 
as  an  hereinaftor  excepted),  to  my  brother,  ThosMO 
Andrew  Knight,  should  he  be  living  at  the  time  of 
my  decease ;  and  if  not,  to  bis  son,  Thomas  Andrew 
Knight,  the  younger ;  aad  in  case  that  he  should  die 
before  me,  to  his  eldest  sob  or  next  deteendant  in  the 
direei  male  line ;  and  in  case  that  he  should  leaive  bo 
such  descendant  m  the  direct  male  line,  to  toe  next 
BMde  isoue  of  ny  eaid  brother,  and  his  next  deceea- 
dant  in  the  diieet  asale  line ;  but  in  case  that  no  audi 
issue  or  deseeadant  of  my  said  brother  or  nephesr 
shall  be  livhigat  the  time  of  my  deeease,  io  the  mud 
deteendamt  in  the  direct  wude  Uneqfmy  kUe  grands 
father t  Riehard  Km§ht,  qf  Dovmien,  according  to  the 
pmrpoH  qf  hie  will,  under  which  J  heweinherited  thoee 
ettutee,  wMeh  hie  indaetry  and  dhiHHee  had  aequired^ 
md^whiehhehadther^oreiheheet  right  to  ditpoee: 
aabSeet,  aeviathsleaa,  aad  liable  in  every  oaae  to  the 
iMtowiag  icaui  lions  aad  deduetioBS  of  the  icdli 
Md  proOte  thtrcdf,  whaoh  I  gita  Bad  heqoeath  to  4te 
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reported  at  Knight  v.  Knight  (8  Beav 

prmciple  of  Malin  v.  Keighkff  (2  Yes. 

pnrpoiet  and  in  the  maaner  following.*'  Tbe  testator 
then  gave  SOCM.  to  be  dIelrHmtcd  anoagtt  the  pMT 
ofa  oertain  dittael,  a^  the  wU  tlMn  piMeedtd 
liM:  **AadIdobc*t^ciMHititatoaMlappetelUM 
penon  who  ehaU  fa^hait  ny  said  aetatet  tmitr  ikk 
«f  «iU,  flijr  M^ectMciifer  and  iruaitt,  to  farry  Ite 
aaMt  ancl  every  iUaf  eeaf oiited  <Afl>«M  Aiilir  lalo 

iaAeprtf y  ^  aiir  ff^ti^t  io  ioH  ae  adeanii^  «{f  a^y 
tahaUal  inaeairaekt^  but  to  odmtf  off  f A«  eeflifMra* 

pnfaijft  aeeordiay  to  fkgfioin  mud  okdtmamHKmmf  §i 
m^  words,  Aceoidingly,  I  give  aad  beqaeath.  In  the 
leaoad  alaee,  ont  olthe  taklrtaenred  vento  andpra^ts, 
the  weekljsnmofSfiff.  good  aad  lawfalnoaeyof  Great 
Britain,  to  mj  faithlnl  old  lervaot,  Ann  Pkyne,  to  be 
paid  into  her  hands  every  eereath  day,  eonairnetog 
firom  the  day  of  my  decease,  to  loaf^  as  she  shall  Kve. 
Aad  I  also  give  and  bequeath  the  smn  of  31.  weekly, 
oat  of  the  said  rsscrved  rents  nnd  profits,  to  be  paid 
la  the  same  manner  into  the  hands  of  Caroliae 
BKzabeth  Gregory,  eosBOMmly  eattcd  Ford,  of  No.  44, 
Wells-Mreet,  Oxford-road,  Iiondoa,  as  a  reward  lor 
the  affeetkmate  kindness  and  shieertty  with  wbkh 
she  has  always  behaved  towaeds  aie. 

**  Aad  I  moreover  give  and  bequeath  all  eelaa  and 
sedale,  and  all  wronght  aad  aealptore  actieles  in 
every  kiad  of  metal,  ivory,  and  gems,  or  preolona 
BtoDCS,  together  with  all  deecriptivo  ealalegnes  of 
the  same,  and  all  drawings  and  books  of  drawings  of 
every  kind,  whieh  ahall  be  fbnnd  in  the  gnllery  or 
weetrro  room  of  my  hoase  in  Sohosqnare,  to  the 
British  Mnsenm,  en  toadUiom  thai,  wUkui  one  poor 
qfier  my  deeeoMe,  the  next  deottodgmt  m  ike  diiroei 
male  Itne,  Men  iieinip,  qf  my  okoot-  nmmod  frmt^oiker 
be  made  an  herodiloty  trosieef  with  all  the  pri^leges 
of  the  family  trustees,  to  be  continaed  in  perpctaal 
siioeearioa  to  bis  aext  deseendants,  In  the  direet  saale 
line,  so  long  as  aay  shaU  eaist ;  and  ia  ease  of  their 
faihsre,  to  tbe  aezt  in  the  female  liae ;  and  also  on 
oondition,  that  All  duties  aad  other  expenseaattend* 
ing  the  taking  poesession  of  and  removktg  tbe  said 
artieica  be  paid  out  of  the  fiuids  of  the  said  Mnseam. 
I  had,  ia  a  wiU,  whieb  I  hereby  revoke,  bequeathed 
theae  articles  to  the  Boyal  Academy :  and  it  ia  net 
ont  of  any  change  of  sentiment  or  disrespeet  towanls 
that  body  that  1  now  alter  that  beqnrat,  b«t  becnnne 
1  thiak  that,  under  the  icgnlntioos  now  adopted  k^ 
tbe  M  ttsenm,  they  w31  be  ol  moreservieeto  the  Aonde- 
mielnns  and  students,  as  well  as  to  the  nnblfe  at 
large,  if  added  to  those  of  my  late  respected  friends, 
Towoley  nnd  Cratdirode,  so  as  to  make  one  great 
collection,  such  as  no  other  nation  caa  booat,  and 
aflbrd  a  snore  eaesplete  comparative  view  of  the  rise 
and  progreaa  of  imitetive  art  thaa  Is  any  whetee  se  to 
be  obtained.  /  irutl  to  the  liberoHly  of  my  omecouoro, 
io  rneard  ony  oiher$  of  my  old  oenmiUs  and  temmUSf 
oteordmgto  their  detertt:  ondtoiktirjuaiuty  m  con- 
iimdoy  the  extoitt  in  /Ae  moie  saeeesriea,  aeeardiny  to 
the  wUl  of  thofoHndtr  of  thtfomHy^  my  oAoee-aesud 
yrmdfather,  BiehardKmghi.'' 

The  trstntor*8  brother,  Thoams  Andrew  Ka^t, 
proved  the  will,  aad  poesemed  the  estates,  aad  by 
indeatnres  of  the  27th  and  S8th  of  December,  1825, 
with  hie  son,  settled  tbe  estates  to  hinself,  with  re* 
audnder  to  the  son  in  toil,  remainder  to  himself  in 
fee,  **  sulqect,  nevertheless,  to  the  trusts,  if  any, 
created  by  the  will  of  the  said  Richard  Payae  Knight, 


.  14&).     This  Que  ia  not  within  Ihe 
.  jun.  SSS).(a) 

and  which  were  not  thereby  performed  and  doly 
eBmeatod."  In  ISBt,  a  teeovety  was  snflinred  of  tl» 
eatatss  in  Harelsrd,  in  the  Msa  dsalared  to  Ikonw 
Andrew  Kttifcht,  in  fen. 

ThoMM  AndKw  Knight,  tbe  yomiger,  died  lalca. 
tato  aad  wiftboat  iasoe,  in  November,  1837,  hi  Ma 
father's  Mistasw.  In  April,  1886,  ThossM  Aadraar. 
Knight  aaeaited  a  diacntal]ii«  dead  of  aU  the 


In  February,  1886,  Thomas  A.  Kaight  daeised 
the  estates  to  his  daughter  Carolina,  the  wife  of  da- 
fendanit  BengMan,  aad  her  sons,  and  added,  ia  easo' 
it  shoaki  thereafter  be  decided  that  he  had  aottha 


power  af  dispoakig  of  tbe  property  which  beUmgsd  t» 
hie  bite  bratber,  bat  which,  npen  the  assampttoa 
and  foik  eanricttoa  that  they  dU  bekmg  to  him.  mA 
that  he  had  saeh  power,  he  had  inelnded  in  tbe  afora- 
said  generaLdeviae,  then  he  devised  his  own  eetate  Im 
thamanaertherciBmearioacd.  Uetheadkeotedthait 
theaoBts,8m.  of  Boughton,  and  every  other  party  iat- 
tereeled  in  bis  wUI,  incatobiisMng  his  rigat  to  tha 
eatalcs  of  his  lato  brother,  aad  of  any  appeal  to  tha 
Hoase  of  Lofde,  should,  in  CMC  the  decision  be  pro* 


oaoedagaiBst  his  c 
bodocreedtobe  paid  oat  of  snehtotatoof  hUlato 
brather,be   " 


charged  apon  his  awn  estates.    He  then 

mt  if  by  the  judgment  it  shonM  be  decMed 

that  he  had  aot  tbe  pawer  of  dispoaiag  »f  theestalea 

his  wiU,  then  only,  and  if  he  mm 


empowered  aadrr  hie  brother's  will  to  direct  tte 
order  of  aacaession  to  such  cms  or  more  of  the  amle 
deseendanto  of  his  grandJhther,  Richard  Kaight,  aa 
he  shoald  thiak  most  proper,  he  thereby,  ia  esereisa 
of  Us  discretkm,  devised  the  estate  to  Ue  defeadant» 
Thomae  Knight,  of  P^»  Castle,  for  life.  wiU  re* 
maiadrrtohissecoadsonintaiL  In  Thomas  Aadrew 
Knight's  lifetima,  a  WU  wae  f  led  by  John  Kaight, 
who,  on  the  death  of  Thomae  A.  Kaight,  would  be 
tbe  hefar  smde  of  Richard  Knight,  the  giandfatber, 
for  a  declaration  that  by  the  true  eoastmcthm  of  the 
win  of  Richard  P.  Knight,  all  his  real  estates,  &c 
ought  to  be  eoaveyed,  soas  to  beat  seeure  the  «4oy» 
■wnt  thereof  to  tbe  suOc  deeeendanU  of  Biehard. 
Kaight.  the  gtaadiithcr,  as  kmg  as  tbe  rules  of  lav 
and  equity  would  permit.  Thomas  Andrew  Kaighi 
pat  in  his  naswer  to  that  bill,  and  claimed  to  be  ah. 
solutely  entitled  in  feceimple.  Thomas  A.  Kaight 
died  in  May,  1838,  without  haviag  altered  his  will* 
aad  the  suit  wascoatinued  by  revivor  and  supplement. . 
The  qneatioa  was,  vrbether  tha  precatory  words  in 
tha  win  of  Richard  P.  Knight  were  imperative  on 
Tbomne  A.  Kaight. 
liord  Laagdale,  M.  R.,  held  that  the  piaintiif  had 
oat  no -title,  nnd- that  there  was  not  sufficient 
deamess  to  make  it  certain  that  tbe  words  of  trust 
were  iotroded  to.  be  imperative,  or  to  amke  it  certein 
whatwas  prcdsely  tbe  subject  Inteaded  to  be  affected, 
or  to  ssake  it  certain  what  were  the  intoresls  to  be 
eajoyed  by  the  objects.  The  plain tiiF appealed  to  tbu 
Houne  of  Lords,  when  the  decree  of  the  Master  of 
tUe  Rolls  was  affirmed,  and  the  appeal  dismissed.. 
In  moving  that  the  appeal  be  dismissed.  Lord 
Lyndhurst,  C.  said :  '*  I  hono  shared  the  doubt  ez- 
prresed  by  the  Master  of  the  Rolls  in  his  judf  ment 
in  this  case ;  but  I  have  come  to  the  conclusion,  upon 
eooskiering  the  whole  of  the  will,  that  the  testator 
had  no  intention  to  create  a  trust ;  that  ao  trust  was 
in  fact  created ;  aad  that  it  was  in  the  discretion  of 

the 


(e)  Ualin  v.  Kdghley  (2  Yes.  juo.335).  Lord  AU 
vanlry,  M.R.,  there  lays  down  the  law  in  questions 
of  this  nature  to  be,  that  "  wherever  any  person 
gives  property,  and  pointe  out  the  object,  the  pro- 


perty, and  the  way  in  which  it  shall  go,  that  does 
create  a  trust,  unless  he  shews  elearly  that  his  de- 
sire expressed  is  to  be  controUed  by  the  party,  and 
that  he  shall  have  an  option  to  defeat  it." 


REAL  PROPERTY  AND  CONVEYANCING  CASES. 


The  LORD  CHANCELLOR.— The  difficulty  I  have  is  this,  that 
reading  of  the  yrill  is  directly  contrary  to  that  of  the  Vice-Chancellor. 

the  deriwe,  Thomas  Andrew  Knight,  to  dispose  of 
the  property  as  be  should  think  proper.  I  do  not 
think  the  testator  intended  to  control  his  sueees- 
sors  in  the  ^sposal  of  the  property,  but  to  leave  the 
Whole  to  their  discretion.  In  the  very  elause  In 
question,  the  testator  <  trusts  to  the  liberality  of  hU 
successors  to  reward  any  others  of  his  old  ser?ants 
and  tenants  according  to  their  deserta.'  This  it  ia 
dear  does  not  raise  a  trust ;  it  creates  no  legal  obli- 
gation ;  and  when  tlie  testator  therefore  goes  on  and 
expresses  his  trust  in  *  their  justice,  incontinubg  the 
estates  in  the  male  succession,  according  to  the  will 
of  the  founder  of  the  family,*  it  would  be  difficult 
to  suppose  that  he  intended  to  create  a  dliferent  de« 
scription  of  obligation.  He  had  himself  suiEered  a 
recovery  of  the  estate  to  which  he  had  succeeded 
under  the  will  of  his  grandfather,  and  thereby  con* 
Tcrted  the  entail  into  an  estate  in  fee-simple.  By 
his  will  be  disposed  of  this  to  the  nearest  male 
descendant  of  his  grandfother  who  should  be  living 
at  his  death.  He  then  gave  him  the  power  of  aeting 
as  he  himself  had  done  in  furtherance  of  his  grand- 
father's view ;  and  be  might,  and  probably  did,  sap- 
4M>se  that  this  lAode  of  disposing  of  the  property 
•would  be  more  elfbctual  for  that  purpose  than  any 
.••pecial  limitation  of  it  that  the  law  would  permit. 
Another  observation  arising  out  of  the  clause  is,  that 
4t  is  not  confined  to  his  immediate  successors,  but  is 
-without  limit ;  as  be  must  have  known  that  saeh  an 
injunction  could  not  be  imperative  upon  his  succes- 
sors generally,  he  must,  I  think,  have  meant  it  as  a 
asnere  suggestion,  applicable  in  the  same  way  to  bis 
rimmediate  as  to  his  more  remote  successors,  and 
not  intending  thereby  to  fetter  their  discretion  aa  to 
-  the  disposal  of  the  property.  Another  argfument  in 
.  support  of  this  view  arises  out  of  the  language  of 
the  clause  as  to  the  property  to  which  it  refers.  It 
is  not  clear  to  what  it  applies.  By  the  use  of  the 
word  '  continuing,'  it  would  seem  to  be  confined 
to  the  estates  which  the  testator  took  from  his 
;  grandfather ;  but  this  is  by  no  means  dear.  It  is 
•doobtfuU  too,  whether  it  indndes  the  peraonal  as 
"well  as  (ihe  real  estate.  This  vagueness  is  not  in* 
fConsistent  with  the  intention  that  every  thing  should 
be  left  to  the  discretion  of  the  successors,  but  it  is 
.4iot  easily  recondlable  with  the  intentioa  of  imposing 
^  positive  obligation  upon  them.  This  obscurity,  as 
<to  the  property  to  which  the  clause  was  intended  to 
lapply,  and  the  drcumstance  that  aa  indefinite  por- 
itlon  of  the  personal  estate  was  suligeet  to  be  dis- 
posed of  according  to  the  liberality  of  his  successors, 
'raise  another  difficulty  in  the  way  of  construing  this 
to  be  an  imperative  trust."  *  *  *  •  And  Lord 
•Cottenham  said,  "  I  adopt  this  rule  as  laid  down 
by  Lord  Alvanley  in  Ala/ta  v.  KeighUg,  and  I 
4hink  this  case  comes  within  the  exception  he  there 
ilays  down ;  his  words  are  thua  reported :  '  Wherever 
'A  person  gives  property,  and  poiuto  out  the  object, 
the  property,  and  the  way  In  which  it  shall  go,  that 
creates  a  trufft,  unless  he  shews  clearly  that  his  de- 
sire expressed  is  to  be  controlled  by  the  party,  and 
that  he  is  to  have  an  option  to  defeat  it.'  If  a  tes« 
tator  shews  his  desire  that  a  thing  shall  be  done, 
unless  there  are  plain  express  words  or  necessary 
implication  that  he  does  not  mean  to  take  away  the 
discretion,  but  Intends  to  leave  it  to  be  defeated,  the 

?arty  shall  be  considered  as  acting  under  a  trust.' 
will  not  consider  whether  the  testator  has  suffi- 
ciently described  the  property  or  expressed  the  way 
in  which  it  should  go;  because,  assuming  that  he  has 
done  90,  I  think  there  is  suffident  upon  the  face  of 
this  will  to  shew  that  he  did  not  intend  to  take  away 
from  the  devisee  the  discretion  of  defeating  the  de- 
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vise  he  expressed.  Having  by  his  will  exprcased 
his  sense  of  the  justice  of  continuing  the  estate  in 
the  male  succession,  according  to  the  will  of  Ito 
grandlhthcr^  it  must  be  assumed  tiiat  he  conedved 
the  obligation  to  be  binding  on  himself;  and  how  dUd 
heperform  this  duty  ?  He  had  a  brother,  aad  that 
brother  had  a  son  at  the  time  he  made  his  will ;  but 
so  Ihr  from  himself  limiting  the  succesdon  of  the 
estates,  according  to  the  will  of  his  grandfatlwr,  he 
fffves  absolute  eatates  to  his  brother,  and  to  hii 
brother's  son,  but  only  in  the  event  of  his  brother 
not  bdng  alive  at  the  time  of  his  own  death ;  and 
he  makes  a  provision  in  terras  for  the  next  descen- 
dant in  the  male  line  of  his  grandfather,  only  in 
the  event  of  there  bdng  no  issue  nude  of  hia  brother 
at  tiie  time  of  his  own  death.  Such  next  descea- 
dant,  in  the  direct  male  line,  of  his  grandfather,  waa 
to  take  according  to  the  purport  of  bis  (the  grand- 
father's^ will ;  hut  there  was  no  such  direction  ae  to 
his  brother,  or  his  brother's  sons.  He,  no  doubt, 
assumed  that  the  sona  of  his  brother  and  their  iseua 
mde  would,  in  due  soooession,  enjoy  the  property ; 
but,  not  doubting  that  such  would  be  the  caae,  im 
took  no  means  to  scewre  it,  unless  the  provision  at 
the  dose  of  bis  will  had  that  dfect ;  and  if  it  had, 
all  would  have  taken  immediate  interesta  in  reosain- 
der  under  the  will,  and  not  absolute  intereata»  such 
aa  he  gave  to  his  brotlMr  and  his  brother's  soa  ia 
certain  evento. 

It  is  aa  obaervatton  Inddent  to  all  trusta  created 
by  precatory  words,  that  the  testator  might*  if  he 
had  intended,  have  created  an  expreas  trust ;  but 
there  is  a  peculiarity  in  this  case  which  seems  to  g^ 
peculiar  force  to  that  observation ;  the  testator  must 
have  been  aware  of  his  own  legd  power  over  the 
property,  obtdned  by  his  own  act  (the  recovery  he 
had  suifered),  but  he  felt  bound  by  a  moral  obUga- 
tion  to  give  eifect  to  the  supposed  wiahes  of  Ua 
grandfather.  To  eifect  that  he  must  have  intended 
either  to  subject  his  successors  to  the  same  moiat 
obligation,  and  so  to  dfect  his  oli(}eet  through  their 
acta,  or  to  seeure  it  by  his  own.  The  providons  of 
his  will  are  predsdy  caleulated  for  the  first  purpoae* 
but  are  inapplicable  to  the  second.  An  act  whic^ 
is  to  depend  upon  the  sense  of  justice  of  another, 
must  be  diseretkmary  in  the  person  from  whom  it  la 
to  proceed.  In  ordinary  caaes,  the  testator  mast 
be  supposed  eitiier  to  have  considered  his  recomssen- 
dation  as  equivalent  to  a  command,  or  as  impodng 
a  condition  upon  the  gift ;  both  of  which  exdude 
the  idea  of  discration,  wliich  is  in  the  present  case 
necessarily  implied. 

This  construction  is,  I  think,  strengthened  by  the 
clause  which  relates  to  the  donation  which  he  gave 
to  the  poor  and  others  out  of  his  estate;  be  in- 
tended that  those  directions  should  be  imperative, 
and  with  tliis  view  he  declared  that  the  person  who 
should  inherit  hia  estate  should  be  his  sole  executor 
and  trustee  to  carry  the  same  and  every  thing  con- 
tained therdn  duly  into  execution*  But  apprehend- 
ing thera  might  be  some  technicd  inaocnrodea  fatd 
to  the  legd  validity  of  these  gifte,  he,  in  that  case, 
expresses  his  **  confidence  in  the  approved  honour 
and  integrity  of  his  family  to  take  no  advantage  of 
such  technicd  inaccuracy,  but  to  admit  dl  the  oom- 
paratively  small  reservationa  he  had  made  out  of  so 
large  a  property,  according  to  the  plain  and  obvious 
meaning  of  his  worda,"  terms  very  similar  to  those 
by  which  he  expresses  his  wishes  as  to  the  line  of 
succession  to  bis  estate,  but  very  different  from 
those  in  which  he  gives  directions  which  he  intended 
to  be  imperative. 


WHITE  ».  BRIGG8.  M 

Cooper  and  Briggs^  for  the  executors. 

The  LORD  CHANCELLOR— The  Attorney-General  is  not  represented 
on  this  appeal.  If  the  Attorney-General  will  consent  to  be  bound,  I  will 
decide  the  point ;  but  I  have  a  strong  impression  adverse  to  the  claim  of  the 
Crown.  If  the  words  of  recommendation  had  stood  alone,  there  would  have 
been,  under  the  authorities,  no  doubt  of  the  creation  of  a  trust ;  so,  if  the  other 
words  had  stood  alone,  there  would  have  been  no  doubt  as  to  the  construction ; 
the  difficulty  is  how  to  reconcile  the  two.  The  petition  must  stand  over  that 
the  Attorney-Greneral  may  be  served. 

February  27. 

Tfviss  and  Maule^  for  the  Attorney*General,  contended  that  the  schedule  to 
the  will  in  which  the  testator  gave  a  list  of  his  legacies,  and  subdivided  the 
4,00Ui  legacy  given  to  his  wife,  in  the  way  he  had  by  his  will  recommended 
her  to  distril)ute  it,  was  conclusive  as  to  his  intention  to  impose  a  trust  upon 
her.  That  schedule  had  been  proved  with  the  will,  and  was  to  be  read  as  part 
of  it. 

The  LORD  CHANCELLOR.— I  want  to  know  how  you  interpret  the 
will. 

Tfjoias, — The  question  is,  to  what  the  words  "  appropriated  as  she  pleases,^ 
refer?  If  the  words  were  only  used  for  amplifying  an  absolute  gift,  they 
amounted  to  nothing.  (Wood  v.  Cow^  1  Keen,  317,  and  2  M.  &  C.  684;  (a) 
1  Jarman,  334.) 

The  LORD  CHANCELLOR*— In  all  those  cases  where  words  of  recom. 
mendation  are  used  and  interpreted  into  a  trust,  you  are,  in  general,  running 
counter  to  the  intention  of  the  testator.  Here,  the  testator  says,  I  leave  you  to 
appropriate  the  legacy  as  you  please,  but  I  recommend  you  to  do  so  and  so. 
Tlie  word  ^*  recommend,'*'*  standing  by  itself,  musb  be  interpreted  to  create  a 
trust. 

TwUs. — Are  the  other  words  sufficient  to  qualify  the  strictness  of  the  word 
recommend  ?     {Horwood  v.  Wesfj  1  Sim.  &  Stu.  887.)  (6) 

The  LORD  CHANCELLOR.— Here  the  testator  had  already  given  all 
his  property  to  his  wife  for  life ;  then  he  directed  that  she  may  dispose  of  part 
of  it  at  ner  death,  but  recommends  her  to  do  so  and  so.  She  had  already  taken 
under  a  gift  for  life ;  but  afterwards  he  gives  it  tcrher  for  her  own  use,  and 
recommends  her  as  to  the  disposal  of  it  after  her  death. 

Twiss.—Tibbils  v.  Tibhits  (19  Vesey,  666).  (c) 

The  LORD  CHANCELLOR Though  the  gift  gives  her  the  disposal 

of  the  legacy,  and  at  the  very  time  he  gives  a  recommendation  as  to  its  ulti* 
mate  disposal,  he  allows  her  to  do  as  she  likes,  must  not  the  whole  be  taken 
together  ? 

(a)  Wood  ▼.  Cox  (1  Keen,  317  ;  3  Myl.  &  Crafg,  1823.  Sir  John  Lf  iich»  Y .C— The  testetor  gmve  to  big 

664).   Angaat,  1837.   Lord  Cottenham,  C. — ^A  tes-  wife  all  bi»  persooal  estate,  rdyiogtliat  if  she  sbouM 

tatriz  by  her  will  bequeathed  all  her  personal  estate  marry  again  she  would  secure  whatever  she  should 

to  C.  wbom  she  appointed  one  of  her  ezeentors,  for  possess  under  his  will,  for  her  separate  vse  ;  and  he 

Us  own  use  and  benefit  for  ever,  trusting  and  wholly  recommended  her  to  give  by  her  will  what  she  shoald 

eonfiding  in  his  honour  that  he  would  act  in  strict  die  possessed  of  under  his  will  to  certain  persons  ha 

conformity  with  her  wishes.  Afterwards,  on  the  same  named;  and  it  was  held  that  the  vrife's  executor 

day,  sbe  executed  a  testamentary  paper,  which  eon«  was  a  trustee  for  tbe  persons  named,  of  the  whole 

tauied  a  list  of  a  number  of  persons  by  name,  and  property  possessed  by  her  under  the  will, 

among  others  the  name  of  the  person  wbo  was  her  (c)  TibbUs  v.  Tibbitt  (19  Ves.  656).    Nov.  1816. 

idle  next  of  kin,  witb  the  several  sunu  to  be  given  Lord  Eldon,  C— The  tesUtor  devised  to  his  son 

to  tbem  respectively,  and  concluded  with  a  declara*  certain    estates,   and    recommended    his   son    to 

tk>n  that  aueh  wu  the  testatrix's  wish.    It  was  continue  his  cousins  James  T.  and  Richard  J.  ia 

held,  upon  appeal,  tbat  C  took  the  personal  estate  the  occupation  of  their  respective  fiirms  in  the  county 

for  bis  own  use  absolutely,  subject  only  to  the  pay«  of  Warwick,  as  heretofore,  so  long  as  they  continue 

'  of  the  legaciet  specified  in  the  testamentary  to  manage  the  same  in  a  hnsbandlike  manner,  and 

'*  to  duly  pay  tbeir  rents."    This  was  held  to  be  a 

P)  Horwood  T.  Wai  (1  Sim.  &  Stn.  387).  May,  trust  for  the  eousins,  who  bad  been  tcnantt-at-wUL 
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OO  REAL  PROPEBTY  AND  CONTETANCIN6  CASES. 

Bagahatv^  in  reply. — ^The  schedule  now  relied  on  had  not  been  referred  to  in 
the  Court  below,  it  had  been  signed  several  months  subsequently  to  the  date 
of  the  will. 

The  LORD  CHANCELLOR.— I  consider  that,  under  the  head  of  lega- 
cies, he  placed  the  4,000/.  to  the  widow,  and  other  legacies  in  the  same  coluoui, 
and  then  in  an  opposite  column,  he  suggests  a  subdivision. 

Bagshaw. — Meredith  v.  Heneage  (supra)  is,  in  substance,  the  same  as  this 
case. 

The  LORD  CHANCELLOR.— I  have  this  holograph  will,  and  it  is 
remarkable  that  in  words  "jewels,  trinkets,  &c.,  may  be  finally  appropriated 
as  she  pleases,*^  there  is  a  mark  uodta*  finally :  when  he  comes,  however,  to 
the  word  recommend,  there  are  two  marks  under  it.  What  does  he  mean  by 
that? 

Bagshaw  read  part  of  Lord  Eldon^s  judgment  in  Meredith  v.  Heneage 

The  LORD  CHANCELLOR.— Unless  I  am  absolutely  governed  by  some 
case,  it  is  difficult  to  hold  this  a  trust.  I  think  the  words  "  unfettered  and 
unlimited,"  in  the  case  of  Meredith  v.  Heneage^  equivalent  to  **  to  be  appro- 
priated as  she  pleases '''  in  this  case. 

Bagshaw. — The  testator  did  not  mean  to  confine  his  wife^s  power  of  dift- 
poaal ;  to  hold  this  a  trust,  the  Court  must  strike  out  the  words  "  to  be  appro- 
priated as  she  pleases.'''  He  read  part  of  Lord  Cottenham'^s  judgment  ia  Knight 
V.  Boughton. 

The  LORD  CHANCELLOR.— I  have  had,  from  the  first,  a  strong  im- 
pression  adverse  to  the  claim  of  the  Crown.  This  testator,  in  substance,  says: 
*^  I  give  to  my  wife  4,000/.  to  do  with  it  as  slie  pleases  ;'*'*  and  then  adds,  ^*  I 
recommend  her  to  do  so  and  so.*^  The  only  way  to  reconcile  these  apparently 
inconsistent  passages,  is  to  hold  that  he  gave  the  legacy  to  her  to  dispose  of  it 
as  she  pleased ;  and  that  the  superadded  recommendation  was  a  suggestion  only, 
and  not  intended  to  be  a  binoing  trust.  If  that  was  a  recommendation,  and 
nothing  more,  leaving  it  to  her  discretion  to  follow  it  or  not,  then  the  whde  will 
can  be  reconciled.  I  cannot  distinguish  this  case  in  principle  from  that  of 
Meredith  v.  Heneage^  the  words  "  unfettered  and  unlimited,"  used  in  thai 
will,  being  equivalent  to  the  words  ^<  to  be  appropriated  as  she  pleases^  in  the 
present  case.'' 

The  Lord  Chief  Baron  Alexander  held,  in  that  case,  that  there  was  no  preca- 
tory trust,  and  that  decision  was  affirmed  by  the  House  of  Lords.  I  think  I 
am  bound  by  that  case.  The  attention  of  the  Vice- Chancellor  does  not  appear 
to  have  been  drawn  very  closely  to  the  words  of  the  will,  and  to  its  near  resem- 
blance to  the  will  in  Meredith  v.  Heneage.  The  case  of  Malin  v.  JTeighleg 
does  not  apply.  I  think  the  schedule  does  not  aiFect  the  question;  for,  on 
looking  at  the  will  itself,  I  find  the  mode  in  which  it  is  stated  is,  that  the  lega- 
cies are  set  forth  in  one  column,  and  the  subdivision  recommended  by  the  will 
?>pears  in  another  column.  The  only  point  of  difficulty  I  feel  is,  that  the  Vice- 
.  hancellor  put  a  difierent  construction  on  the  will ;  I  must,  however,  act  upon 
my  own  opinion,  and,  therefore,  I  declare  that  no  legacy  duty  is  payable  on 
this  sum  of  if^OOOt.  given  by  the  testator  to  his  wife. 

It  is  true,  that  the  authorities  have  settled  that  the  word  <^  recommend,^'  in 
a  will,  when  uncontrolled  by  the  context,  creates  a  trust ;  but  the  sound  prin- 
ciple is  not  to  extend  that  doctrine,  which  has  been  pressed  to  its  full  extent, 
aiid  often  defeats  the  intention  of  the  testator. 
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VICE-CHANCELLOR  KNIGHT  BRUCE'S  COURT. 
January  13  and  31,   1846. 

Ba&LT  v.  BBKBOW.(a) 

WUt^GmHrutiion^Wordf  **  may  bt  iom  "^Dotibh  legacy. 

A  Ugiaior,  by  a  eodhii  /»  ki»  wiU,  yaw  Ugmein  9f  500/.  9ach  io  f<mr  (naminy  tkmmj  ^f  the  yrmmd* 
tkildrem  of  one  qfkie  broikere,  mui  them  ftroceeded  oijolhwe :  **  Item,  I  direct  my  executore  to  pay 
by  and  out  of  my  pereonal  estate  exclueivety^  the  tarn  of  500/.  apiece  to  each  child  that  amy  be 
bom  to  either  qfthe  children  qfeitherqfmy  brothere,  lawfvUy  begotten,  to  be  paid  to  each  <tfthem 
on  hie  or  her  attaininy  the  aye  qf  twenty ^ome  yeare,  without  ben^t  qf  eurmvoreh^,**  At  the  date 
cf  the  codieil,  and  of  the  teetatar'e  detOh,  there  were  other  grandchildren  qf  the  teetaior'e  brothera 
baeidee  the  plami^e,  and  aleo  warioue  children  of  the  teetator'e  brothere,  and  the  teetatar  wae 
eurmved  by  one  at  leaet  of  hie  brothere :  Held,  that  the  four  grandchildren  who  were  named  in  the 
codicil  were  not  entitled  to  double  legaciet, 

WILLIAM  TOWNSEND  made  his  wiU,  dated  the  30th  March,  1827, 
and  two  codicils  thereto,  dated  respectively  the  14th  of  November,  1827, 
and  the  10th  of  March,  1832.  In  the  second  codicil  the  testator  bequeathed 
certain  legacies  in  the  following  terms :  ^""Item.  I  give  and  bequeath  to  Edward, 
the  son  of  John  and  Alice  Early,  of  Newland,  in  the  parish  of  Coggs,  in  the 
county  of  Oxford,  blanket  manufacturer,  the  sum  of  500/.  for  his  own  use  and 
benefit.  Also  I  give  and  bequeath  to  Alice,  the  daughter  of  the  said  John  and  Alice 
Early?  the  sum  of  600/.  for  her  own  use  and  benefit.  Also  I  give  and  bequeath 
to  Mary,  the  daughter  of  the  said  John  and  Alice  Early,  the  sum  of  500/.  for 
her  own  use  and  benefit.  Also  I  give  and  bequeath  to  Sarah,  the  daughter  of 
the  said  John  and  Alice  Early,  the  sum  of  500/.  for  her  own  use  and  benefit.* 
— **  Item,  I  direct  my  executors  to  pay,  by  and  out  of  my  personal  estate  exclu- 
sively,  the  sum  of  500/.  apiece  to  each  child  that  may  he  born  to  either  of  the 
children  of  either  of  my  brothers,  lawfully  begotten;  to  be  paid  to  each  of  them  on 
his  or  her  attaining  the  age  of  twenty-one  years,  without  benefit  of  survivorship.** 
The  testator  died  on  the  10th  of  March,  188:^,  the  same  day  on  which  the  second 
codicil  was  dated.  The  plaintiffs  in  this  suit  were  Alice,  Edward,  Sarah,  and 
Mary  Early,  the  four  legatees  before  mentioned,  and  who  were  also,  together 
with  their  elder  brother,  William  Townsend  Early,  the  children  of  a  child  of 
the  testator'^s  brother,  Henry  Townsend,  Alice  Early  their  mother  being  Henry 
Townsend's  daughter.  The  plaintiff,  Alice  Early,  attained  her  age  of  twenty- 
one  years  on  the  14th  of  February,  1844,  but  the  other  plaintiffs  were  infants. 
The  bill  was  filed  against  the  trustees  and  executors  of  the  will,  and  asserted  the 
right  of  each  of  the  plaintiffs  to  a  legacy  of  500/.  on  attaining  the  age  of  twenty-  ■ 
one  years,  in  addition  to  the  legacies  of  500/.  given  to  them  by  name,  and  prayed 
that  the  rights  of  the  plaintiff  might  be  ascertained,  and  an  account  taken  of 
what  was  due  to  them  respectively  ni  respect  of  the  said  several  legacies,  &c. 

Parry  and  Bevir,  for  the  plaintiffs,  contended  that  the  words  "  that  may  be 
born,^  used  in  the  second  part  of  the  codicil,  comprised  children  bom  at  the 
date  of  the  codicil,  as  well  as  those  who  might  be  oom  afterwards  during  the 
testator's  lifetime.  In  Cook  v.  Cook  (2  Vem.  545),  the  Lord  Keeper  said,  **  the 
words  begotten,  and  to  be  begotten,  are  the  same,  as  well  upon  construction  of 
wills  as  settlements."  In  Hewet  v.  Ireland  (1  P.  Wms.  426),  the  words  "  to 
be  begotten,**  were  held  to  apply  to  a  child  then  in  existence. 

The  Vice-Chancelloa. — The  word  "  may**  alone  is  stronger  for  the  plaintiff 
than  the  words  *^  to  be." 

(a)  Reported  by  G.  S.  ALLKUTit  S«4.»  Bttiitter-at-lAW* 
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Parry. — But  in  the  case  of  Hewet  v.  Ireland^  the  terms  in  the  deed,  upon 
which  a  construction  was  put,  were  **  shall  be  begotten,"  and  they  were  con- 
strued to  refer  to  a  child  which  had  been  born.  In  Doe  v.  Hallett  (1  M.  &  S. 
124)  also,  it  was  held  that  the  words  "  children  to  be  begotten,  or  to  Ik»  bom," 
must  be  considered  to  include  those  already  bom,  as  well  as  those  to  be  after- 
wards born.  The  gift,  however,  to  the  after-born  children  must  be  limited  to 
those  born  in  the  testator^s  lifetime,  as  was  decided  upon  this  codicil  in  Storrs 
v.  Benbow  (2  Myl.  &  Keen,  46).  The  gift  of  a  double  legacy  is  not  unreason- 
able in  this  case.  The  testator  had  general  objects  of  his  bounty,  arising  from 
their  relationship  to  him,  and  there  were  also  special  objects  of  his  bounty,  whom 
he  names,  and  in  both  classes  the  plaintiffs  are.  The  following  cases  were  also 
cited  on  behalf  of  the  plaintiff:  Wray  v.  Field  (2  Russ.  267) ;  {a)  Hooley  v. 
Hatton  (1  Bro.  Ch.  Ca.  390,  n.) ;  (6)  and  Curry  v.  Pile  (2  Bro.  Ch.  Ca.  225).  (c) 
Teed  and  Skehbeare^  for  the  defendants. — The  natural  meaning  of  the  words 
^*  may  be,"  is,  "  may  be  hereafter.**  The  cases  cited  by  the  plaintiff  differed 
from  the  present  in  this  particular,  that  if  a  different  construction  had  been 
given  there,  the  claimants  would  have  been  excluded  altogether. 
Parryy  in  reply. 

January  31. 
The  Vice-Chancellou. — The  plaintiffs  in  this  suit  ar®  the  grandchildren 
of  a  brother  of  William  Townsend,  the  testator  in  the  cause ;  the  object  of 
which  is  to  obtain  certain  benefits  claimed  under  the  codicil.  It  is  admitted 
that  the  plaintiffs  are  four  of  the  persons  named  as  legatees  in  the  following 
passage  contained  in  the  codicil :  ^^  Item.  I  give  and  bequeath  to  Edward,  the 
son  of  John  and  Alice  Early,  of  Newland,  in  the  parish  of  Coggs,  in  the  county 
of  Oxford,  blanket  manufacturer,  the  sum  of  500/.  for  his  own  use  and  benefit. 
Also  I  give  and  bequeath  to  Alice,  the  daughter  of  the  said  John  and  Alice 
Early,  the  sum  of  500/.  for  her  own  use  and  &nefit.  Also  I  give  and  bequeath 
to  Mary,  the  daughter  of  the  said  John  and  Alice  Early,  the  sum  of  5001.  for 
her  own  use  and  benefit.     Also  1  give  and  bequeath  to  Sarah,  the  daughter  of 

ihe  said  John  and  Alice  Early,  the  sum  of  500/1  for  her  own  use  and  benefit.*" 

-As  to  these  legacies,  they  were  plainly  given  to  the  plaintiffs.  There  does  not 
appear  to  have  been  any  dispute  about  them,  except  as  to  the  interest ;  and  that 

question  has  been  disposed  of.  They  assert,  however,  that  a  clause  in  the 
codicil  immediately  following  the  passage  which  I  have  read,  makes  in  their 
favour,  absolutely  with  regard  to  one  of  them,  and  absolutely  or  contin|rently 
with  regard  to  the  others,  as  a  further  and  additional  bequest.  This  claim  the 
defendants  resist.    The  clause  runs  thus :  ^^  Item,  I  direct  my  executors  to  pay, 

.  by  and  out  of  my  personal  estate  exclusively,  the  sum  of  500/.  apiece  to  each 
child  that  may  1>b  born  to  either  of  the  childi-en  of  either  of  my  brothers,  law. 

(a)  Wrayy.  Field,  1836.    Lord  Eldoo.— A  teaU-  not  a  snbstitatioD  for  the  legacy  of  4,000/.  mad  tkat 

tor  by  bis  ^Ul  bequeathed  4,000/.  in  trust,  alter  the  R.  was  entitled  to  both  legntcies. 
death  of  his  daughter  Carolioe,  who  was    then         (6)  Lord  Tburlow,  in  Ridga  t.  Morrwm  (1  Bro. 

vnmarried,  for  her  children,   to    be  paid  if  the  Cha.Ca.  389),  referring  to  Hooley  t.  Hatton,  sidd, 

children   were   under  21    and   unmarried  at   her  **  The  rule  there  laid  down  seems  to  be  this,  that 

death,  to  such  of  them  as  were  sons,  at  their  ages  of  where  a  testator  gives  a  legacy  by  a  codidl  as  well 

31,  or  sooner,  if  the  trustees  should  thhik  fit,  and  as  by  a  will,  whether  it  be  more,  less,  or  equal,  co 

to  flueh  of  them  as  were  daughters,  at  their  ages  of  the  same  person  who  is  a  legatee  in  the  wiU,  speak- 

91  years,  or  days  of  marriage ;  but  if  after  Caroline's  lag  ftmpltn/er,  it  is  an  accumulation ;  and  it  fa  in- 

decease  the  children  should  all  die  under  31  and  un-  cnmbent  upon  the  executor  to  produce  eTidenee  t» 

married,  then  in  trust  for  Caroline's  next  of  kin  in  the  contrary,  if  he  contesto  such  accumulation ;  on. 

eonsanguinity.    Caroline  married,  and  died,  leaving  the  other  hand,  the  rule  of  exclusion  has  gone  upon 

R.  her  only  son,  aa  infant.    After  her  death,  the  tery  alight  grouads,  according  to  former  aatho* 

testator,  by  a  codicU,  bequeathed  to  his  grandson  R.  rities." 

6,000/.  payable  when  he  should  attain  the  age  of  31         (c)  Cttrry  ▼.  POe.    0th  July,  1787.~A  larger  le- 

years,  and  directed  his  executors  to  expend  any  sum  gaey  being  given  after  a  less,  to  the  same  legatee, 

not  exceeding  350/.  a  year  in  the  maintenance  and  in  the  same  will,  the  legatee  decreed  to  take  both. 
fdoeationofR.   Held  that  the  legMy  of  6,000/.  was 
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fuUj  hegoitenf  to  be  paid  to  each  of  them  on  his  or  her  attaining  the  age  of 
twenty-one  years,  without  benefit  of  survivorship."  The  contest  of  which  I 
have  now  to  dispose  is,  whether  under  this  clause  the  plaintiffs,  or  either  of 
them,  can  rij^htfully  claim  any  thing  more.  It  was  admitted  at  the  bar,  that 
when  the  codicil  was  made,  and  at  the  testator's  death,  there  were  to  his  know, 
ledge  living  several  grandchildren  of  brothers  of  the  testator,  besides  the  plain* 
tiffs;  and  also  various  children  of  brothers  of  the  testator,  and  that  the  testator 
was  survived  by  one  at  least  of  his  brothers.  The  questions  to  be  considered,  I 
think,  are,— 1st.  Whether  the  clause  is  wholly  void  ?  Sndly.  What  is  the 
meaning  of  the  clause  considered  by  itself  and  construed  popularly  as  well  as 
correctly,  and  not  according  to  rules  merely  technical  ?  Srdly.  What  is  the 
legal  crmstruction  of  the  clause  considered  by  itself  as  a  provision  relating  to  the 
distribution  of  the  property  included  in  the  will  ?  4thly.  Whether  in  either 
view  the  context  is  capable  of  affectins,  or  does  affect,  the  clause  in  question  ? 
5thly.  Whether  in  eitner  view  collateral  circumstances  are  capable  of  affecting, 
and  do  affect  it  ?  The  consideration  of  the  first  of  these  questions  I  will,  for  a 
time,  postpone.  The  second  seems  to  be  free  from  difficulty.  The  plaintiffs' 
counsel  seem  to  be  of  opinion,  as  I  am,  that  the  word  ^^may**  was  used  in  the 
sense,  or  one  of  the  senses,  of  the  word  "shall.**  The  word  "may"  is  often, 
and  with  correctness,  used  with  reference  to  the  future.  If  a  man  speaks  of  the 
children  that  his  brothers*  children  may  have,  the  expression  is  one  of  possible  re- 
ference either  to  the  present  or  the  future.  But  if  when  he  has  spoken  of  children 
or  grandchildren,  he  speaks  of  other  children  that  may  be  bom,  he  speaks 
against  the  rules,  forms,  and  idioms  of  the  English  language,  if  he  incluoes  in 
his  meaning  children  or  grandchildren  who  are  already  m  existence,  or  persons 
whom  he  has  already  named.   I  have  not  forgotten  the  expression,  **  lawfully  be> 

Stten,^' — ^the  testator,  I  am  aware,  has  not  said,  to  be  lawfully  begotten  ;  but 
?  expression  occurring  where  it  does,  and  as  it  does,  whether  referring  to  his 
brothers  or  to  their  children,  or  to  the  children  of  their  children,  which  may  be 
doubtful,  I  consider  and-understand  to  have  been  intended  only  (whether  neces- 
sarily or  unnecessarily)  to  indicate  legitimacy,  that  is,  to  have  been  used  to  de- 
signate, not  the  time  of  the  commencement  of  the  existence  of  any  person,  but  a 
social  or  civil  state  merely.  Nor,  I  apprehend,  is  the  phrase,  if  understood  in 
that  sense,  otherwise  than  in  conformity  with  the  popular  and  ordinary  habits 
or  modes  of  speech,  to  whomsoever  applied.  The  second  question,  therefore,  as 
far  as  it  goes,  must,  I  apprehend,  be  answered  in  the  defendant's  favour.  The 
third  question  is  one  to  which  the  answer  is  less  obvious,  and  less  easy.  It  has 
very  long  been  settled,  in  point  of  technical  interpretation  and  legal  construction, 
that  a  gift  to  A  and  the  heirs  of  his  body  lawfully  begotten,  or  a  gift  to  A  and 
his  heirs  lawfully  to  be  begotten,  means  neither  more  nor  less  than  a  gift  to  A 
and  the  heirs  of  his  body ;  at  least  if  there  be  neither  explanatory  context  nor  ex- 
planatory circumstances  admissible.  There,  however,  the  word  *^  heirs*'  means, 
not  children,  but  is  used  as  a  word  of  limitation,  which  not  giving  during  the 
life  of  A  any  present  estate  or  interest  to  any  other  person  than  A,  is  of  necessity 
sufficiently  comprehensive  to  include  the  issue  of  A  that  may  be  bom  a  thousand 
years  after  his  death.  In  Hibbkthwaite  v.  Cariwright^  Ix>rd  Talbot  said,  that 
this  was  to  prevent  the  great  confusion  that  would  otherwise  be  caused  by  letting 
in  the  younger  before  the  elder.  In  LomawT,  Holenden^  Lord  Hardwicke 
said,  the  wonis  "to  be  begotten**  had  the  same  meaning  as  the  word  "begotten.** 
-So  the  Lord  Keeper,  in  Cook  v.  Cook.  Nor  do  these  observations  appear  to 
have  been  controverted  if  they  related  to  cases  of  descent.  In  Hewet  v.  Ireland 
the  question  arose  upon  worch  contained  in  a  deed.  The  Lord  Chancellor  may 
have  been  thought  to  have  proceeded  upon  an  interpretation  which  the  whole  oif 
-the  instrument  before  him  appeared  to  require,  and  not  upon  any  unirersal  rule 
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as  to  any  particular  phrases  in  it.    The  cases  he  refers  to,  or  seems  to  refers  tOt 
by  way  oi  illustration  or  analogy.    Adverting  to  the  life  estate.  Lord  Maccka- 
Held  seems  to  have  thought  ^'  shall  be  begotten"*  was  to  be  construed  «<  shaB 
have  been  begotten.'*'    If  so,  that  was  sufficient  for  the  decision  of  the  case. 
Such  a  ground  as  that  afforded  there  by  the  wife^s  life  interest,  toit  readii^  ^  be*^ 
**  have  Men/*  is  not  afforded  in  the  present  instance.     I  have  obtained  a  oop]f 
of  the  decree  from  the  Registrar's  office,  and  the  mandatory  part  of  it  commenoea 
thus :  ^^  His  Lordship  declared  as  to  the  question  ariring  upon  the  said  deed  of 
the  5th  of  November,  I69O9  whether  a  daughter  of  the  said  William  Stuiges 
and  Christiana  his  wife,  who  was  then  bom,  was  intended  to  be  provided  for 
thereby  or  not ;  that  he  was  of  opinion  that  the  daughter  who  was  then  boni» 
and  was  very  young,  and  could  not  have  offended,  was  intended  to  be  provided 
for  by  the  said  deed,  and  upon  the  death  of  the  said  William  Sturges  and  Chria- 
tiana  his  wife  she  became  entitled  to  the  said  600/.,"  and  so  on.     The  deed 
appears  to  have  been  stated  differently  in  different  parts  of  the  pleadings,  bat 
probably  Lord  Macclesfield  read  the  instrument  itself.     A  literal  constructioii 
m  such  a  case  as  Hewet  v.  Ireland,  and  in  many  others,  of  the  words  ^^  shall 
be  begotten,"  or  "  to  be  l^egotten,*^  might  exclude  children  bom  several  montfaa 
after  ihe  date  and  execution  of  the  instrument  containing  the  words,  then  in  ex* 
istence  in  the  womb,  though  that  existence  might  not  at  the  time  be  known  or 
suspected,  and  would  tend  to  the  introduction  of  a  kind  of  evidence  not  of  a 
most  satisfactory  description,  to  the  admission  of  which  Courts  do  not  without 
absolute  necessity  submit.     A  birth  is  generally  a  manifest  fact,  involved  in  no 
obscurity  or  mystery.     To  what  extent  a  discussion  upon  the  question  of  the 
time  of  gestation  might  lead,  conformably  with  cases  and  publications  on  the 
subject,  it  is  not  easy  to  say,  and  such  a  discussion  does  not  need  to  be  intro- 
duced, nor  can  it  be  wanted  in  the  absence  of  any  inclination  to  increase  the  num- 
ber of  cases  on  the  subject.    In  the  will  which  was  the  subject  of  the  remarkable 
case  of  Wilkinson  v.  Adam,  the  words  ^^  children  that  I  may  have,'*  described 
by  Lord  Eldon  as  an  expression  obviously  future,  were  upon  the  whole  case 
held  by  him  to  have  been  meant  to  descrit)e  persons  at  the  date  of  the  will  in 
existence  and  bom.    That  was  a  very  particular  case,  and  Lord  Eldon,  I  appr&> 
hend,  proceeded  upon  the  especial  grounds  before  him,  and  not  upon  any  general 
rule  of  construction  applicable  to  such  words.     And  so,  as  I  conceive,  aid  the 
three  learned  judges,  whose  assistance  Lord  Eldon  had  on  that  occasion,  in 
arriving  at  the  conclusion  stated  by  them.     The  words  construed  in  Bee  v. 
Halletti  contained  this  devise :  ^'  And  immediately  after  the  decease  of  the  said 
William  Head,  to  the  use  of  the  first,  second,  tiiird,  and  of  all  and  every  the 
other  sons  and  son  of  the  body  of  the  said  William  Head,  lawfully  to  be  begotten^ 
one  after  the  other,  according  to  their  priority  of  birth,  and  the  heirs  male  of  the 
body  of  such  first  and  other  sons  respectively  issuing;  and  for  default  of  such 
issue,  to  the  use  of  the  first,  second,  and  of  all  and  every  other  son  and  sons  of 
the  said  Sir  Thomas  Head,  lawfully  to  be  begotten,  according  to  priority  of 
birth,  and  the  heirs  male  of  the  body  of  such  first  and  otlier  sons  re^iectivdiy 
iisuin^.^    The  question  was,  whether  Walter  James  Head  was  entitled  as  a  de- 
visee ui  tail  bjrpurchase,  under  those  words ;  Walter  James  Head  having  faeeft 
the  son  of  Sir  Thomas  Head,  was  born  before  the  date  of  the  will,  and  known 
to  the  testator  when  the  will  was  made.     It  was  contended  that  the  words  **  tib 
be  begotten,^  and,  in  another  part  of  the  will,  the  words  **  hereafter  to  be  bani»^ 
precluded  Walter  James  Head  from  claiming,  and  shewed  that  he  was  not  ia- 
tended  by  the  will  to  take.    The  distinguislMd  judges  who  decided  that  ease 
held  he  was  entitled  by  the  will  to  take — a  strong  decision,  perhaps,  but  em- 
taioly  one  entitled  to  very  great  consideration  and  attention.    Their  lordsh^ 
appear  to  have  thought,  that  the  worda  ^^  to  be  begotten/*  generally,  not  umvc»> 


sally,  must  be  construed  as  intended  to  refer  to  the  line  merely,  and  not  to  the 
time  of  procreation,  unless  the  context  duly  in  evidence  established  a  different 
intention  properly  attributable  to  them;  but  that  by  such  a  context,  and  by  such 
circumstances,  a  diflferent  iatentioB  might  effectually  be  shewn  to  be  established. 
The  words  ^*  hereafter  to  be  bom,"  notwithstanding  their  position  in  the  will 
and  the  purpose  for  which  they  were  used,  seem  to  have  been  difficult  to  deal 
with,  but  were  deemed  insufficient  to  affect  that  oonstruction  of  the  words  ^^  to 
be  begotten,'**  which  without  them  was  held  to  be  right.  There  are  obviously 
very  striking  and  material  differences  between  the  disposition  upon  which  I  have 
to  decide  in  the  present  instance,  on  the  one  hand,  and  each  of  the  instrunieats 
^construed  in  Hewet  v«  Ireland^  Wilkinson  v.  Adam^  and  Doe  v.  Halletty  on 
the  other.  Nor  am  I  without  much  doubt  whether,  assuming  the  absence  of 
an  explanatory  context,  and  the  absence  of  explanatory  circumstances,  it 
is  rendered  necessary  by  principle  or  precedents  to  answer  the  third 
question  differently  from  the  second.  Assuming,  however,  that  the  third 
question  ought  to  be  answered  differently  from  the  second,  and  therefore 
nvourably  to  the  plaintiffs,  both  reason  and  authority,  I  apprehend,  support 
the  proposition  that  the  defendants  are  entitled  to  ask  the  Court  to  read 
and  consider  the  whole  of  the  instrument  in  which  the  clause  stands,  and,  in 
moling  and  considering  it,  to  bear  in  mind  the  state  and  conditian  of  the  testa- 
tor's family  at  the  time  when  be  made  the  codicil  he  knew  it  to  be,  and  if  the 
result  of  so  reading  and  considering  the  whole  document,  with  that  recollection, 
IS  to  convince  the  Court,  from  its  context,  that  the  testator  intended  to  use  the 
words  in  their  ordinary  and  popular  sense,  and  not  in  their  legal  and  technical 
sense,  as  distinguished  from  their  ordinary  and  popular  sense,  to  give  effect  to 
that  conviction  by  deciding  accordingly.  I  have  read  and  considered  the  whole 
codicil  with  that  reoollection  that  has  been  mentioned,  and  the  result  is,  that  I 
am  of  opinion,  from  the  context  of  the  documents,  that  the  testator  did  not 
intend  by  the  clause  in  question  to  benefit  the  plaintiffs,  or  either  of  them,  con* 
tingentiy  or  absolutely— 4in  interpretation  agreeing,  as  I  have  said,  with  the 
cramary  and  popular  sense  of  the  language  used  by  him.  I  have  said  nothing 
of  the  codicil  relating  to  the  wife*s  estate,  or  of  the  will.  I  am  of  opinion  that  it 
is  not  material  to  either  party  whether  these  two  documents,  or  either  of  them, 
be  or  be  not,  for  the  present  purpose,  taken  into  consideration.  Beyond  what  I 
bave  stated,  I  am  not  aware  that  there  are  any  collateral  circumstances  capable 
«f  being  used  in  evidence  which  can  be  material.  After  what  has  been  said, 
it  oannot  be  of  importance  to  refer  to  the  first  question,  but  with  regard  to  it,  I 
may  lay  that,  stt]n>osmg  the  word  '*  may""  to  be  read  ^  shall,""  and  to  be  read  so 
in  sm  unrestrictea  sense,  it  would  be,  according  to  the  purport  of  the  clause, 
poanble  for  persons  whose  existence,  and  the  existence  of  whose  parents,  com- 
menced after  the  testator's  death,  to  claim  legacies  under  it.  If  such  a  claim 
woald  not  be  opposed  to  any  rule  of  law,  and  supposing  that  to  bcr  the 
tnse  intention,  it  may  possibly  be  argued  to  be  wholly  void.  Sit  John  Leach 
decided,  in  Storr$  v.  Benbow^  that  a  person  not  in  existence  at  the  testator's 
death,  could  not  claim  as  a  legatee  under  it,  but  if  he  dismissed  the  InU,  that 
disaiisBal  was  consistent  with  the  supposition  that  there  never  could  be  a  claim 
nsderthe  danse  bv  any  person.  It  is  unnecessary  forme  to  say  more;  I  leave 
tiMHt  point  undecided,  as  fiur  as  I  am  concerned.  I  decide  only  this :  that  it 
lum^  been,  as  all  men  must  agree,  competent  to  the  testator,  if  sudi  was  his 
pkasurey  to  leave  nothing  to  the  plaintiffs,  whether  giving  or  not  giving  any  Ainf 
to  aodi  grandchildren  of  his  brothers  who  mi^  be  bom  after  the  date  of  his 


codieil,  the  testator  has,  in  my  opinion,  efiectoally  abstained  from  exf 

any  intention  in  favour  of  the  plaintiffs,  or  either  of  them,  beyond  the  gift,  to 

them  by  name  of  tboae  legacies,  their  liglit  to  which  was  and  is  undisputed. 


REAL  PROPERTY  AND  OONTEYANCING  GASEft. 


THE  VICE-CHANCELLOR  OF  ENGLAND. 

Saturday  J  January  17,  1846. 
Pabkin  t>.  Knight,  (a) 

A  tetiaior  gave  end  denUed  tu/blknot:  *'  I  give  amd  bequeaik  in  trmet  to  my  brother  E,  the  remainder 
of  my  property,  of  whatsoever  kind,  to  aseiet  him  to  bring  up,  to  educate,  and  provide  for  ike 
children  of  my  late  brother,  that  ie  to  eay,  nephewi  G,,  B.,  B.,  and  J.  When  my  youngest  nephew 
attaint  the  age  of  twenty-one  years,  it  is  my  will  that  all  my  property  be  equally  divided  amongst 
my  nephews,  or  their  lawful  iasue,  share  and  share  alike"  The  testator's  nephew  E.  died  am 
vifanl,  unmarried,  and  without  issue,  brfore  his  brother  J,,  the  youngest  nephew  of  the  testatarf 
attained  the  age  of  twenty- one :  Held,  that  E.,  the  testator's  brother,  took  the  legal  estate  m  fee 
with  the  trust  attached,  and  that  the  surviving  nephew  E,  took  a  vested  estate  in  tail. 

THE  testator,  George  Parkin,  by  his  last  will  and  testament,  bearini^  date 
the  6th  July,  IS^T^  after  giving  several  legacies,  proceeded  in  the  follow- 
ing manner :— ^^  I  give  and  bequeath  in  trust  to  my  dear  brother,  Ephraim 
Parkin,  the  remainder  of  my  property,  of  whatever  kind,  to  assist  him  to  bring 
up,  to  educate,  and  to  provide  for  the  children  of  my  late  brother,  James  Parkin  ; 
that  is  to  say,  my  nephews,  George  Parkin,  Ephraim  Parkin,  Benjamin  Parkin, 
and  James  Parkin.  When  my  youngest  nephew  attains  the  age  of  twenty-one 
years,  it  is  m^r  will,  that  all  my  property  be  equally  divided  amongst  m^ 
nephews  or  their  lawful  issue,  share  and  share  alike ;  the  division,  however,  la 
not  to  take  place,  although  my  youngest  nephew  have  attained  the  age  of  twenty* 
one  years,  until  the  decease  of  my  beloved  wife,  Elizabeth  Parkin,  of  my  sister, 
Isabiella  Parkin,  and  of  my  brother,  Ephraim  Parkin.  My  will  further  is,  that 
my  nephew  Geor^  Parkin  shall  have  my  estate  at  Flass  Ilavenstonedale,  WesI* 
moreland,  exclusive  of  his  other  share,  at  the  death  of  his  mother,  Sarah  Parkin, 
or  for  other  causes  above  mentioned.  I  hereby  nominate,  constitute,  and  appoint 
my  beloved  wife,  Elizabeth  Parkin,  executrix,  and  my  dear  brother,  Ephraim 
Parkin,  executor  of  this  my  will,  and  jointly  to  have  power  to  sell  my  funded 
property,  and  to  invest  it  in  original  chief  rents  at  Manchester.**' 

The  testator  died  on  the  27th  March,  1831.  His  widow  survived  bim  ten 
years,  and  died  in  March,  1841.  The  testator's  sister,  Isaliella  Parkin,  died 
in  January,  1843,  and  his  brother,  Ephraim  Parkin,  died  in  May,  183&.  All 
the  four  nephews  of  the  testator  likewise  survived  him ;  of  whom  George,  the 
eldest,  was  his  heir-at-law ;  Ephraim,  another  of  the  nephews,  died  an  infant  and 
unmarried  in  the  year  1883.  The  other  three,  namely,  George,  Benjamin, 
and  James,  were  now  all  of  age,  the  youngest  having  attained  his  age  in  June, 
1845 ;  but  there  was  not  any  issue  of  either  of  the  nephews.  T^e  testator*t 
property  consisted  both  of  real  and  personal  estates.  This  cause  being  put  down 
for  further  directions,  the  only  question  to  be  discussed  was  in  reference  to  the 
share  of  Ephraim  Parkin,  the  nephew,  who  died  before  the  testator^s  youngest 
nephew  attained  twenty-one,  which  was,  whether  the  estate  of  the  nephewa 
under  the  will  was  contingent  upon  their,  or  their  issue,  being  alive  when  the 
Youngest  attained  twenty-one,  and  whether,  under  the  circumstances  that  had 
happened,  namely,  Ephraim,  the  before-named  nephew,  having  died  before  that 
period,  and  without  issue,  the  estate  was  to  be  equally  divided  between  the 
three  surviving  nephews,  or  Ephraim  s  share  in  the  realty  to  go  to  his  brother 
George  as  his  heir-at-law,  and  his  interest  in  the  personalty  to  go  to  his  peraonal 
jepresentatives. 

(c)  Bepoftsd  bj  Q.  QoLDSicrrHi  Bfq.»  BsnMtr-atJMr* 


PASUN  ».  KNIOHT.  •T. 

Siuarl  and  Simpson^  for  the  plaintiff. — ^The  testator's  nephew,  James  Parkin, 
contended  that  there  were  no  words  of  gift,  and  that  the  interest  in  the  nephews 
was  contingent.  Even  assuming  that  it  was  an  absolute  gift,  it  would  be 
necessary,  to  render  it  of  any  avail,  that  the  objects  should  be  living  when  the 
gift  was  to  take  effect.  Taking  it  to  be  a  gift  to  a  class,  the  party  must  be 
living  when  the  gift  is  to  take  effect.  That  by  reason  of  the  testator'^s  having 
substituted  the  issue  of  the  party  for  the  party  himself,  shews  an  intention,  am 
the  part  of  the  testator,  that  ne  did  not  intend  his  nephews  to  take  any  portion^ 
unle^  he  was  living  when  the  gift  was  to  take  effect 

Ss  P.  Whiie^  for  the  defendant,  Benjamin  Parkin,  another  nephew  of  the 
testator,  and  in  the  same  interest  as  the  plaintiff. 

Lloyds  for  Geor^  Parkin,  the  heir-at-law  of  the  testator,  and  also  of  his 
deceased  brother,  Ephraim  Parkin,  argued  that  the  testator  having  directed  a 
division  to  be  made  among  his  nepliews,  such  could  not  be  the  case,  unless  {a 
gift  was  presumed  to  the  same  persons,  and  that  such  a  direction  was  equivalent 
to  a  gift.  That  it  was  not  necessary,  whether  it  be  a  devise  of  real  estate  or 
bequest  of  personalty,  it  is  not  necessary  in  such  cases  that  the  party  should  be 
living  when  the  gift  is  to  take  effect,  since  all  the  decisions,  except  that  ofBatt^ 
ford  V.  Kebbell  (3  Ves.  S62),  have  determined,  that  where  the  Court  sees  an 
intention  that  the  gift  shall  take  effect  at  a  particular  period, and  the  intervening 
gift  has  been  an  exception  from  the  general  gift,  the  words  of  postponement, 
*<when*^  and  '^if,*^  are  not  to  postpone  the  vesting,  but  the  period  only  of 
enjoyment.  It  is  true,  that  if  the  party  intended  to  be  benefitea  has  not  come 
into  ewe  before  the  gift  takes  effect,  he  cannot  take.  Moreover,  this  is  not 
a  gift  to  a  class,  but  to  certain  individuals,  named  by  the  testator,  who,  in  a 
suDsequent  part  of  his  will,  instead  of  repeating  their  names,  describes  them  as 
a  class  for  the  sake  of  convenience  and  orevity ;  and  the  rule  of  the  Court  is, 
that  if  you  can  discover  words  which  import  a  gift,  the  Court  will  not  devest 
the  estate  so  vested,  unless  it  sees  reason  to  do  so.  Now  the  testator  speaks  only 
of  a  nephew  dying  before  the  gift  is  to  take  effect,  leaving  issue,  but  does  not 
contemplate  the  event  of  one  dying  before  the  gift  taking  place,  without  leaving 
issue,  this  being,  in  fact,  a  circumstance  not  contemplated  by  the  testator. 

Cases  cited :  Lane  v.  Gnudge  (9  Ves.  SSS5) ;  Devisme  v.  MiUa  (1  Bfo.  C.  C. 
6&T) ;  Barker  v.  Lea  (T.  &  K.  413). 

Koe^  for  the  personal  representative  of  Ephraim  Parkin. 

JSotf,  for  another  party. 

Stuart^  in  reply.— This  is  an  executory  trust,  and  the  only  question  is  in 
whose  favour  it  is  to  be  executed.  The  words  *^  or  to  their  lawful  issue  ^  must 
be  read  as  words  of  substitution,  and  the  issue,  if  any,  must  have  taken  as  pur- 
cfaasa-8.  In  Woraatim^s  case  (8  Rep.  19)»  there  were  no  words  of  substitution. 
The  parties  are,  according  to  that  case,  to-be  ascertained  at  the  period  when  the 
gift  is  to  take  effecL  To  whom,  then,  must  the  conveyance  be  made  in  the  present 
case?  It  is  contended  by  my  client,  that  it  is  to  be  made  to  the  heir-at-law  of 
Ephraim  Parkin,  the  deceased  nephew ;  but  at  the  time  when  the  gift  is  to 
takedflPect,  neither  Ephraim  nor  the  issue  of  Ephraim  was  alive.  There  is  <»e 
great  principle  of  construction  in  these  cases ;  that  is,  you  have  no  right  to  do 
violence  to  the  words  of  the  testator.  Can  you,  therefore,  consistently  with 
this  rule,  construe  the  words  **  or  their  issue,^  as  if  they  were  "  and  their 
issue  i^  If  so,  the  deceased  nephew  had  not  an  estate  tail,  and  there  exists  no 
person  under  him  who  has  a  right  to  call  for  a  conveyance;  the  surviving 
nephews  are,  therefore,  entitled  to  the  whole,  share  and  snare  alike.  We  sub- 
mit,  that  to  hold  the  issue  would  not  have  taken  as  purchasers  under  thia 
executory  trust  would  be  doing  the  greatest  violence  to  tne  testator'^s  will. 


<W  HEAL  PROPERTY  AND  OONTEYANONG  OASEft. 


THE  VICE-CHANCELLOR  OF  ENGLAND. 

Saturday  J  January  17,  1846, 
Pabkin  o.  Knight,  (a) 

WiU'-Comiirueii9nr^re9ied  eitate  taU. 

A  tettaior  gave  and  devised  aaJbUowe:  **  I  give  and  bequeath  in  trmet  to  my  brother  E.  the  remamder 
of  my  property,  qf  whattoever  kind,  to  assist  him  to  briny  «/i»  to  educate,  and  provide  for  the 
children  of  my  late  brother,  that  is  to  say,  nephews  G,,  B,,  B,,  and  J.  When  my  youngest  nephew 
attains  the  age  of  twenty-one  years,  it  is  my  will  that  alt  my  property  be  equally  divided  amongst 
my  nephews,  or  their  lawful  issue,  share  and  share  alike,"  The  testator's  nephew  E,  died  mi 
ivfant,  unmarried,  end  without  issue,  btfore  his  brother  J.,  the  youngest  nephew  of  the  testator, 
attained  the  age  of  twenty- one :  Held,  that  E,,  the  testator's  brother,  took  the  legal  estate  m  fee 
with  the  trust  attached,  and  that  the  surviving  nephew  E.  took  a  vested  estate  in  tail. 

THE  testator,  George  Parkin,  by  his  last  will  and  testament,  bearini^  date 
the  6th  July,  1827,  after  giving  several  legacies,  proceeded  in  the  Ibllow- 
ing  manner :— ^^  I  give  and  bequeath  in  trust  to  my  dear  brother,  Ephraim 
Parkin,  the  remainder  of  my  property,  of  whatever  kind,  to  assist  him  to  bring 
up,  to  educate,  and  to  provide  for  the  children  of  my  late  brother,  James  Parkin  ; 
that  is  to  say,  my  nephews,  George  Parkin,  Ephraim  Parkin,  Benjamin  Parkin, 
and  James  Parkin*  When  my  youngest  nephew  attains  the  age  of  twenty-one 
years,  it  is  my  will,  that  all  my  property  be  equally  divided  amongst  my 
nephews  or  their  lawful  issue,  share  and  uiare  alike ;  the  division,  however,  is 
not  to  take  place,  although  my  youngest  nephew  have  attained  the  age  of  twenty* 
one  years,  until  the  decease  of  my  l^loved  wife,  Elizabeth  Parkin,  of  my  sister^ 
Isabiella  Parkin,  and  of  my  brother,  Ephraim  Parkin.  My  will  further  is,  that 
my  nephew  Geor^  Parkin  shall  have  my  estate  at  Flass  liavenstonedale,  West- 
moreland, exclusive  of  his  other  share,  at  the  death  of  his  mother,  Sarah  Parkin, 
or  for  other  causes  above  mentioned.  I  hereby  nominate,  constitute,  and  appoint 
my  beloved  wife,  Elizabeth  Parkin,  executrix,  and  my  dear  brother,  Ephraim 
Parkin,  executor  of  this  my  will,  and  jointly  to  have  power  to  sell  my  funded 
property,  and  to  invest  it  in  original  chief  rents  at  Manchester.^' 

The  testator  died  on  the  27th  March,  1831.  His  widow  survived  him  ten 
years,  and  died  in  March,  1841.  The  testator's  sister,  Isaliella  Parkin,  died 
in  January,  1843,  and  his  brother,  Ephraim  Parkin,  died  in  May,  183&  All 
the  four  nephews  of  the  testator  likewise  survived  him ;  of  whom  George,  the 
eldest,  was  his  heir-at-law ;  Ephraim,  another  of  the  nephews,  died  an  infant  and 
unmarried  in  the  year  1833.  The  other  three,  namely,  Geor^,  Benjaminf 
and  James,  were  now  all  of  age,  the  youngest  having  attained  his  age  in  June, 
1845 ;  but  there  was  not  any  issue  of  either  of  the  nephews.  The  testator'^a 
property  consisted  both  of  real  and  personal  estates.  This  cause  being  put  down 
for  further  directions,  the  only  question  to  be  discussed  was  in  reference  to  the 
share  of  Ephraim  Parkin,  the  nephew,  who  died  before  the  testator's  youngest 
nephew  attained  twenty>one,  which  was,  whether  the  estate  of  the  nef^ws 
under  the  will  was  contingent  upon  their,  or  their  issue^  being  alive  when  the 
youngest  attained  twenty-one,  and  whether,  under  the  circumstances  that  bad 
happened,  namely,  Ephraim,  the  before-named  nephew,  having  died  befnethat 
period,  and  without  issue,  the  estate  was  to  be  equdly  divided  between  the 
three  surviving  nephews,  or  Ephraim  s  share  in  the  realty  to  go  to  his  brother 
George  as  his  oeir-at-law,  and  his  interest  in  the  personalty  to  go  to  his  personal 
jepresentatives. 

(c)  BepoftsdbyQ.QoLOSMira,  Biq.,  Bsnisltr-aiUlMr* 


PASUN  V.  KKIOHT.  •Tl 

Siuart  and  Simpionf  for  the  plaintiff. — ^The  testator's  nephew,  James  Parkin, 
contended  that  there  were  no  words  of  gift,  and  that  the  interest  in  the  nephews 
was  contingent.  Even  assuming  that  it  was  an  absolute  gift,  it  would  be 
necessary,  to  render  it  of  any  avail,  that  the  objects  should  be  living  when  the 
rift  was  to  take  effect.  Taking  it  to  be  a  gift  to  a  class,  the  party  must  be 
uviDg  when  the  gift  is  to  take  effect.  That  by  reason  of  the  testator'^s  having 
substituted  the  issue  of  the  party  for  the  party  himself,  shews  an  intention,  am 
the  part  of  the  testator,  that  ne  did  not  intend  his  nephews  to  take  any  portion^ 
unJe^  he  was  living  when  the  gift  was  to  take  effect 

S.  P*  White^  for  the  defendant,  Benjamin  Parkin,  another  nephew  of  the 
testator,  and  in  the  same  interest  as  the  plaintiff. 

Lloydy  for  George  Parkin,  the  heir-at-law  of  the  testator,  and  also  of  his 
deceased  brother,  Ephraim  Parkin,  argued  that  the  testator  having  directed  a 
division  to  be  made  among  his  nepliews,  such  could  not  be  the  case,  unless  {a 
gift  was  presumed  to  the  same  persons,  and  that  such  a  direction  was  equivalent 
to  a  gift.  That  it  was  not  necessary,  whether  it  be  a  devise  of  real  estate  or 
bequest  of  personalty,  it  is  not  necessary  in  such  cases  that  the  party  should  be 
living  when  the  gift  is  to  take  effect,  since  all  the  decisions,  except  that  o{Bai9^ 
ford  V.  Kebbell  (S  Ves.  S62),  have  determined,  that  where  the  Court  sees  an 
intention  that  the  gift  shall  take  effect  at  a  particular  period,  and  the  intervening 
gift  has  been  an  exception  from  the  general  gift,  the  words  of  postponement, 
•«wben''  and  "if,''  are  not  to  postpone  the  vesting,  but  the  period  only  of 
enjoyment.  It  is  true,  that  if  the  party  intended  to  be  benefitea  has  not  come 
into  ease  before  the  gift  takes  effect,  he  cannot  take.  Moreover,  this  is  not 
a  eift  to  a  class,  but  to  certain  individuals,  named  by  the  testator,  who,  in  a 
subsequent  part  of  his  will,  instead  of  repeating  their  names,  describes  them  as 
a  class  for  tne  sake  of  convenience  and  brevity ;  and  the  rule  of  the  Court  is, 
that  if  you  can  discover  words  which  import  a  gift,  the  Court  will  not  devest 
the  estate  so  vested,  unless  it  sees  reason  to  do  so.  Now  the  testator  speaks  only 
of  a  nephew  dying  before  the  gift  is  to  take  effect,  leaving  issue,  but  does  noi 
omtemplate  the  event  of  one  dying  before  the  gift  taking  place,  without  leaving 
issue,  this  being,  in  fact,  a  circumstance  not  contemplated  by  the  testator. 

Cases  cited :  Lane  v.  Goudge  (9  Ves.  SOS) ;  Devisme  v.  Milb  (1  Bfo.  C.  C. 
£87) ;  Barker  v.  Lea  (T.  &  H.  413). 

Koey  for  the  personal  representative  of  Ephraim  Parkin. 

Jtoft,  for  another  party. 

Siuartf  in  reply.— This  is  an  executory  trust,  and  the  only  Question  is  in 
whose  favour  it  is  to  be  executed.  The  words  *^  or  to  their  lawful  issue  ^  must 
be  read  as  words  of  substitution,  and  the  issue,  if  any,  must  have  taken  as  pur- 
diasers.  In  Woraston's  case  (8  Rep.  19)»  there  were  no  words  of  substitution. 
The  parties  are,  according  to  that  case,  to  be  ascertained  at  the  period  when  the 
gift  is  to  take  effect.  To  whom,  then,  must  the  conveyance  be  made  in  the  present 
case?  It  is  contended  by  my  client,  that  it  is  to  be  made  to  the  heir-at-law  of 
Ephraim  Parkin,  the  deceased  nephew ;  but  at  the  time  when  the  gift  is  to 
take  effect,  neither  Ephraim  nor  the  issue  of  Ephraim  was  alive.  There  is  one 
great  principle  of  construction  in  these  cases ;  that  is,  you  have  no  right  to  do 
violence  to  the  words  of  the  testator.  Can  you,  therefore,  consistently  with 
this  rule,  construe  the  words  *^  or  their  issue,^  as  if  they  were  *^  and  their 
issue  ?  ^  If  so,  the  deceased  nephew  had  not  an  estate  tail,  and  there  exists  no 
person  under  him  who  has  a  right  to  call  for  a  conveyance;  the  surviving 
nephews  are,  therefore,  entitled  to  the  whole,  share  and  share  alike.  We  sub* 
ant,  that  to  hold  the  issue  would  not  have  taken  as  purcliasers  under  thia 
executory  trust  would  be  doing  the  greatest  violence  to  tne  testator'^s  will* 


f^ 


m  REia  PROPElMr  AUD  aMtETANCING  GA0E8. 

The  VtCE-CHAircmi.t.oK.  —  In  this  one,  it  Mdfy  a^pean  to  iMtlMt  the 
lenl  fee  on  the  real  estate,  not  including  the  estate  i^  Flasa  Ravenstonedalei 
irul  pass  by  the  words  of  the  will  in  fee-simple  to  the  testator' s  brother  Ephrana 
— ^apposin^  Ephraim  was  not  his  heir-at4aw  at  the  testator'^s  deaths  because  it 
was  settled  by  a  case  in  1  Bro.  C.  G.,  that  the  term  ^^  property ''  would  of  itself 
carry  the  fee.  The  words  are,  **I  s;ive  and  bequeath  in  trust  to  ray  dear 
brother,  Ephraim  Parkin,  the  remaknMT  of  my  property,  of  whatever  kind,  to 
assist  him  to  bring  up,  to^ucate,  and  provide  for  the  children  erf  my  late  brotherv 
James  Parkin.*^  That,  simplicUerf  would  of  itadf  carry  the  estate  in  fee.  Olie 
thing,  however,  was  clear,  namely,  that  whatever  the  testator  intended  to  beiiub- 
ject  to  division,  was  not  to  be  divided  by  Ephraim  ;  for  the  testator  dedattfc 
that  the  division  is  not  to  take  place,  althougn  his  youngest  nephew  shall  have 
attained  the  age  of  twenty-one  years,  until  the  decease  of  his,  the  testator's  wiCe^ 
Elizabeth  Parkin,  and  of  his  sister,  Isabella  Parkin,  and  of  his  brother,  Ephraiat 
Parkin.  Now  I  cannot  but  think  that  the  true  effect  of  the  gift  to.EphraiiR 
was  to  give  it  him  subject  to  the  right  which  the  nephews  had  to  call  upon  hint 
to  afford  them  a  suitable  education ;  for  the  words  are  not  **  for  tbe«i,'^  nut  **  to 
assist  him  to  bring  up,  to  educate,^'  &€.,  and  ^^  when  my  youngest  nephew  attaina 
•his  age  of  twenty-one  years,  it  is  my  will  that  all  my  property  be  equally, 
divided  amongst  my  nephews,  or  their  lawful  issue/*  Ana  then  ^xmies  tM 
period  to  which  the  division  alluded  to  is  postponed.  There  is  not  to  my  mind 
any  difference  between  the  case  and  that  of  Borastah ;  and  if  the  legal  fee  passed 
in  the  6rst  instance,  there  would  be  a  trust  created  for  the  four  nephews,  ntttil 
the  youngest  attained  his  age  of  twent3^<Hle.  1  hen,  among  whom  wasr  the  divi* 
aion  to  be  made  ?  The  testator  has  himsrif  declared  ^  amongst  my  -nephews,  or 
their  lawful  issue,  share  and  share  alike ;  ^  but  he  is  silent  as  to  the  event  of  any 
nephew  dying  without  issue.  This  might  have  really  happened.  Suppose,  for 
instance,  some  of  the  nephews  had  children,  and  others  had  none,  he  does  not  say 
that  the  issue  are  only  to  take  what  shares  their  parent  would  have  taken  ;  but 
it  would  seem  very  odd  to  say,  that  when  the  youngest  nephew  ^ouid  attain 
twenty-one,  the  whole  should  be  divided,  share  and  share  alike,  amongst  the 
nephews  and  their  issue.  Suppose  we  take  the  words  ^^  my  nephews,  or  their 
lawful  issue,^'  and  construe  the  word  '<or*  as  <^and,'^  then  would  the  nephews 
and  their  issue  take  the  property,  share  and  share  alike?  But  seeing  that  thia 
is  the  will  of  an  unlearned  man,  no  one  can  for  a  moment  suppose  but  that  he 
intended  the  nephews  alone  to  take,  share  and  share  alike.  Then  there  is  a 
reference  to  the  circumstance  that  George  is  to  have  Flass  Ravenstonedale 
estate,  independently  of  his  other  thare,  I  think  the  best  construction  to  put 
upon  the  will  is,  that  it  was  a  gift  to  the  nepltews  in  tail,  which  would  of  course 
leave  the  reversion  in  fee  to  descend  to  the  beir->at-law,  and  consequendy  the 
representatives  of  Ephraim  will  be  entitled  to  the  share  of  Ephraim. 
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Marek  7  mud  9,  1846. 
Raggett  v,  M£ux.(a) 

Sipmrmte  mtmi€-^JU§tricti—  on  mUie^tatim'-Primeipie  9f  equity  m  TuXkti  t.  Armairtm§—' 

Cmtmi  Iff  feme  tottrL 

J%i  MpataU  rntrnte  rfa  marritd  womoh  Acm^  u  ereaimm  tftkt  Cemwi  ofBqmitff,  wUl  hetodfH  wUk 
and  moulded  m  §quUy  as  to  ^ectuaie  the  olfftei  qf  Hi  ereaiion,  which  ft,  the  proteetion  qf  iht 
married  woman  agahut  the  coercion  and  importunity  of  her  husband.  Thus,  where  a  gift  is  made 
to  the  separate  use,  and  an  iniaUion  hy  the  donor  is  indicated,  thet  the  feme  shall  he  restrained 
from  antietpiUionf  itisitf  n»  imporianee  m  what  partiaular  part  af  the  sentence  or  gift  that  w* 
tention  be  shewn,  so  that  it  be  plainly  intended* 

And  the  restriction  against  antic^tion  is  equally  binding,  whether  the  fee-simple  be  given  to  the 
married  woman,  or  only  a  l{fe  interest,  as  m  either  ease  it  operates  only  during  coverture. 

Where  there  is  a  restriction  or  alienation  by  a  married  woman  ef  her  separate  estate,  she  cannat  be 
deemed  to  ejtercise  any  will  qf  her  own  during  eoverture^  and,  therrforCf  althsmgh  she  asay  hma 
been  active  in  promoting  the  transection  involving  the  total  or  partial  alienation  qf  her  interestr 
equity  will  set  it  aside  at  her  instance. 

A  lease  qf  such  separate  estate  is  an  aHenation,  pro  tanio,  and  is  invalid;  a  party  helping  a  husband 
to  diefeeA  his  wife^s  estate,  will  not  have  hie  easts  in  a  suit  by  the  wife  to  set  aside  a  ditpoeition  by 
her  in  contravention  of  the  clause  against  anticipation. 

The  principle  on  which  equity  deals  with  the  separate  estate  has  been  so  firmly  settled  by  7\Ulett  t, 
Armstrong,  that  it  is  not  now  to  be  qnestioned, 

THIS  was  an  appeal  from  a  decision  of  Vice-Chancellor  Knight  Bruce  by 
the  defendants,  Meux  and  Co.,  who  claimed  an  interest  in  property  devised 
to  the  separate  use  of  the  plaintiff,  a  married  woman,  who  sued  by  her  next 
friend,  her  husband  bein^  also  a  defendant 

The  bill,  which  was  filed  10th  November,  IMi,  stated  that  John  Warroi^ 
late  of  Hendon,  in  the  county  of  Middlesex,  Esq.,  was  at  the  date  of  his  will 
and  of  his  death  seised,  possessed  of,  and  entitled  to  the  public-house^  heredita- 
ments,  and  premises  situate  and  being  in  Great  Windmill-street,  in  his  will  and 
in  the  bill  particularly  mentioned  and  described,  and  beio^  so  seised  and  pos- 
sessed, the  said  John  Warren,  whilst  of  sound  and  disposmg  mind,  memory, 
and  understanding,  duly  made,  signed,  and  published  his  last  will  and  testa* 
ment  in  writing,  bearing  date  the  1st  of  September,  1828,  and  executed  as  by 
law  was  required  for  devising  freehold  estates,  and  thereby,  amongst  other 
things,  gave  and  devised  in  the  words  following ;  that  is  to  say,  ^^  I  give  and 
devise  unto  my  daughter,  Alice  Raggett,  the  wife  of  William  Raggett,  the 
younger,  of  Eenton-street,  Rrunswick-square,  in  the  county  of  Midolesex,  tal- 
low-chandler (the  plaintiff),  all  that  nay  freehold  estate  situate  and  being  on  the 
west  side  of  Great  Windmill-street,  in  the  parish  of  St.  James,  Westminster,  in 
the  county  of  Middlesex,  with  the  appurtenances,  consisting  of  the  premises 
called  Rull  Yard,  in  the  occupation  of  Mr.  Robert  Newman,  and  three  houses 
in  Great  Windmill-street  aforesaid,  being  No.  42,  in  the  occupation  of  ■ 
Rrodie,  Esq. ;  No.  43,  in  the  occupation  of  Rashwell,  and  known  by  the  name 
or  sign  of  the  Rull  public-house ;  and  No.  44,  in  the  occupation  of  Mr.  Rran- 
dish,  to  hold  the  same  unto  my  said  daughter^  Alice  Baggett^  and  her  keirsfor 
eoerr  And  after  making  certain  other  dispositions  in  favour  of  his  other 
daughters  therein  named,  not  affecting  the  said  messuages,  hereditaments,  and 
premises  in  Great  Windmill-street,  the  said  testator  wUled  and  declared  in  the 
words  following ;  that  is  to  say,  ^  And  I  hereby  declare  that  neither  of  my  said 
daughters  shall  seUy  chargej  tnartgtigey  or  encumber  the  estates  etprofpert^  ly 
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•me  gheuj  deciaed^  and  bequeathed  to  them.  And  that  my  daughters  shall 
receive  and  take  such  estates  and  property,  each  of  them  for  their  own  sole  and 
separate  and  respective  use,  benefit,  and  disposal,  and  have  the  sole  management 
thereof y  independent  of  their  husbands  for  the  time  being ;  and  the  same  or  any 
part  thereof^  or  the  rents,  dividends,  or  yearly  produce  thereof  or  any  part 
thereof,  shall  not  be  subject  or  liable  to  the  debts,  control,  or  intermeddling  of 
their  husbands  for  the  time  being  ;  and  that  the  respective  receipts  of  my  said 
daughters  alone^  signed  by  them  with  their  handsy  shall  from  time  to  time  he  a 
good  and  sufficient  discharge  for  the  said  rents^  dividends^  and  interest^  or 
yearly  produce  and  moneys  hereby  given,  devised,  and  bequeathed  to  them 
respectively,  to  the  parties  paying  the  same,  and  that  the  said  estates  or  property 
shall  go  to  such  child  or  children  or  other  person  or  persons  in  such  shares  or 
manner  as  they,  my  said  daughters,  shall  by  their  respective  last  will  and  testa* 
ment  in  writing^  or  by  any  writing  of  that  purport,  to  be  ea^ecuted  in  the  pre- 
sence of  two  or  more  credible  witnesses,  give^  order,  direct,  or  appoint  the 
sameJ^  And  the  said  testator  appointed  William  Baggett  the  elder,  and 
Oeorge  Bather,  executors  of  his  said  will. 

That  the  said  testator,  John  Warren,  departed  this  life  on  the  1st  day  of 
September,  1828,  without  having  altered  or  revoked  his  said  will. 

That  the  said  messuage  and  premises  called  the  Bull  public-house,  in  Great 
Windmill-street  aforesaid,  were  subject  to  a  lease  thereof,  granted  by  the  said 
testator,  John  Warren,  by  an  indenture  bearing  date  the  19th  day  of  January, 
1816,  unto  Joseph  Coding,  therein  named,  for  a  term  o^Sl  years,  commencing 
<at  Ladyday,  1816,  at  and  under  the  annual  rent  of  60/.,  and  subject  to  the 
covenants  therein  contained  on  the  lessee*s  part. 

That  by  divers  mesne  assignments,  and,  ultimately,  by  an  indenture  bearing 
date  on  or  about  tl)e  16th  day  of  J  une,  1840,  and  made  or  expressed  to  be  made 
between  Peter  Femes  of  the  first  part,  George  Brown  of  the  second  part,  and 
the  said  William  John  Baggett  of  the  third  part,  the  said  hereditaments  and 
premises  called  the  Bull  public-house  were  assigned  to  and  became  vested  in 
the  said  William  John  Baggett,  for  all  the  residue  then  to  come  and  unexpired 
of  the  said  term  of  31  years,  created  by  the  said  indenture  of  the  19th  day  of 
January,  1816. 

That  under  and  by  virtue  of  the  said  will  of  the  said  testator,  the  plaintiff 
was  entitled  to  the  fee-simple  and  inheritance  of  the  premises  comprisea  in  the 
said  last-mentioned  indenture  for  her  sole  and  separate  use,  in  reversion  imme- 
diately expectant  on  the  determination  of  the  said  lease,  subject  to  the  restric- 
tions against  anticipation  imposed  thereon  by  the  will  of  the  said  testator. 

The  bill  then  stated  that  William  John  Baggett,  the  plaintiff's  husband, 
proposed,  by  contrivance,  to  obtain  from  the  plamtiff  the  benefit  of  her  separate 
estate,  and  for  that  purpose  applied  to  Meux  and  Co.,  the  defendants,  for  a  loan 
of  600/ ,  and  proposed  to  secure  the  repayment  by  a  lease  of  the  Bull  public- 
house  and  premises,  to  be  granted  by  the  plaintiff  to  some  indifferent  person,  in 
trust  for  William  J.  Baggett,  and  to  deposit  such  lease,  when  granted,  with 
Meux  and  Co.  That  Baggett  applied  to  the  plaintiff,  and  represented  that  a 
person  of  the  name  of  Evans  woulo  take  a  new  lease  of  the  premises,  and  give  a 
considerable  increase  of  rent.  That  the  plaintiff,  in  ignorance  of  any  agreement 
for  a  loan  having  been  entered  into  between  her  husband  and  Meux  and  Ca, 
agreed  to  join  in  granting  a  lease,  which  she  executed  without  even  having  read 
the  same  or  heard  it  read,  and  without  having  been  made  acquainted  with  the 
true  purport  and  effect  thereof.  The  bill  then  stated  the  terms  of  the  new  lease, 
which  was  dated  the  11th  day  of  June,  1840,  and  whereby  the  premises  were 
granted  to  Evans  for  thirty-one  years  from  Midsummer  next  ensumg,  at  the  old 
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rent  of  60/.  That  Baggett  soon  afterwards  depottted  the  lease,  t<^ther  with 
other  deeds  and  documents  relating  to  the  premises,  with  Meux  and  Co.,  and 
sij^ed  a  memorandum  of  deposit,  whereby  he  agreed  to  make  an  under-lease  of 
his  interest  to  secure  the  loan  of  600/.  That  Meux  and  Co.  had  filed  a  bill 
a^nst  Baggett  and  one  Croft,  the  occupying  tenant  of  tlic  premises,  for  a  spe- 
ciiic  performance  of  the  agreement  to  grant  a  sub-lease  by  way  of  mortgage, 
and  had  obtained  the  appointment  of  a  receiver,  who  had  received  the  rentof  Uie 
property,  whereby  the  plaintiff'  had  been  deprived  of  the  rents  and  profits  in  a 
suit  to  which  she  was  no  party,  and  although  the  premises  had  been  devised  to 
her  for  her  sole  and  separate  use,  and  without  the  power  of  anticipation ;  and 
that  neither  of  the  defendants  to  that  suit  intended  to  offer  any  defence  to  the 
relief  sought.  The  bill  stated  applications  had  been  made  by  the  plaintiff^  to 
Meux  and  Co.  to  deliver  up  the  lease  to  her  to  be  cancelled,  charging  that  the 
lease  was  not  a  valid  one.  It  was  also  charged  that  by  the  true  construction 
and  operation  of  the  will  of  John  Warren,  the  testator,  the  plaintiff  was 
restrained  from  making  any  effectual  disposition  of  her  sole  atid  separate 
estate  and  interest  in  the  premises^  and  that  Meux  and  Co.  and  Baggett, 
and  their  respective  solicitors,  were  well  aware  of  such  restriction.  That  the 
plaintiff  had  no  professional  adviser  or  assistance  in  the  transaction  of  the  grant 
of  the  lease,  anci  she  was  informed  that  the  lease  would  be  for  her  benefit,  and 
would  increase  her  income,  and  that  the  declaration  of  trust  by  Evans  in  favour 
of  Baggett,  contained  in  the  lease,  was  a  fraud  upon  the  plaintiff,  and  was 
inserted  therein  without  her  knowledge,  and  that  she  never  agreed  or  intended 
to  give  up  her  separate  estate  in  the  premises.  That  until  the  receiver  was 
appointed  she  received  the  whole  rent  of  90/.  paid  by  Croft,  the  tenant.  The 
bill  then  prayed  that  it  might  be  declared  that  by  the  true  construction  and 
operation  of  tlie  will  of  the  testator,  John  Warren,  the  plaintiff  is  restrained 
from  disposing  of  her  estate  and  interest  in  the  said  pubUc^house  and  pre^ 
mises  by  way  of  anticipation^  and  from  executing  any  valid  conveyance  or 
disposition  thereof;  and  that  it  might  be  declared  that  the  indenture  of  lease 
of  the  11th  of  June,  1840,  was  therefore  void  and  inoperative  as  against  the 
plaintiff';  and  that  it  might  also  be  declared  that  the  said  indenture  was  obtained 
from  the  plaintiff*  by  undue  and  improper  means,  and  that  the  sanie  ought  to 
be  delivered  up  to  be  cancelled,  and  that  the  same  might  be  delivered  up  to  be 
cancelled  accordingly  as  against  the  plaintiff.  And  that  it  might  also  be  declared 
that  the  plaintiff*  was  entitkd  to  the  fee-simple  and  inheritance  of  the  said  public- 
house  and  premises  for  her  sole  and  separate  use,  exclusive  of  her  said  husband, 
sulyect  to  the  residue  of  the  said  term  of  thirty-one  years  granted  by  the  said 
indenture  of  lease  of  the  19th  of  January,  1816,  or  for  such  other  estate  or  inte« 
xest  therein  as  she  was  entitled  to  under  the  will  of  the  testator,  John  Warren; 
and  that  all  proper  directions  might  be  given  and  inquiries  made  for  effecting 
the  purposes  aforesaid. 

Aleux  and  Co.  by  their  answer  admitted  the  wUl  of  the  testator,  John  War- 
ren, his  death,  the  lease  of  the  19th  January,  1816,  and  that  the  plaintiff  was 
entitled  to  the  fee^mple  and  inheritance  of  the  premises,  as  stated  in  the  hill, 
but  submitted  whether  the  said  plaintiff  was  so  entitled  ifor  her  sole  and  sepa- 
rate use,  and  subject  to  the  restrictions  against  anticipation  attempted  to  be 
imposed  thereon  by  the  will  of  the  said  testator. 

The  answer  then  stated  that  Baggett  was  a  stranger  to  Meux  and  Co.,  and 
was  introduced  to  them  by  Evans,  as  about  to  carry  on  the  business  of  a  pub- 
Kcan  in  the  said  publio-house,  of  which  he  had  purchased  the  lease,  and  that  he 
wanted  a  loan  to  effect  repairs  and  alterations  therein.  That  the  plaintiff  repre- 
sented herself  to  the  defendant's  solicitors  to  be  perfectly  cognizant  of  Baggett's 
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iateatfana  as  ta  ti>e  pcapcyed  lm»  a»d  Iwlring  piwuaiukiu  of  Ae  pdblicAoBae^  mJk 
cscpresBed  barsdf  tcr  be  wilUnif  tD>  j«i]i  with  bar  bmbwdl  is  giving  the  aecuiity 
Bequired  bj  Menx  ami  Co. 

That  thie  {dan  of  gnuitiii|r  a  lease  to  Evans  in  tnist  for  Baggett  was  agreed 
OB  as  the  best  nude  frf'effiectuig  the  propaaad  kao;  and  in  conseqveBce  the  kaar 
mentioned  in  the  bill  was  granted. 

That  the  {daintiff  well  uodwatood  the  ttansaction  and  die  objects  of  the  loan, 
and  was  anxious  that  the  same  shocdd  be  obtained,  and  that  the  nature  and 
objects  of  the  lease  and  of  the  effect  thereof  upon  the  plaiatiff''s  interests  weie 
fu&y  and  particuUrly  explained  to  her  by  Mr.  Hunter,  Meux  and  Co.'*s  solic^* 
tor,  previously  to  the  execution  there^^  by  htr ;  and  tbit  Mr.  Hunter  inquired 
of  the  plaintm  whedier  she  intended  to  give  up  her  interest  in  the  premises  sa 
far  as  the  same  was  affected  by  the  sa£d  lease,  without  havii^  any  provision 
made  for  her  in  lieu  of  or  in  return  for  or  in  consequence  of  her  so  giving  up  her 
interest  therein,  and  that  in  imswer  to  sueh  inquiry  the  plaintiff  declared  that 
die  did  intend  to  give  up  her  interest  therein  to  that  extent,  without  having  any. 
•  such  provision  ;  and  that  the  effect  of  the  said  lease  was  also  fully  and  particu- 
larly explained  by  Master  Dowdeswdl,  on  the  occasion  of  the  same  being 
acknowledged  by  her,  under  the  provisions  €i  the  Act  for  the  abolition  of  fines 
and  recoveries^  That  on  that  occasion  the  plaintiff  was  examined  by  the  Master 
separate  and  apart  from  her  husband,  ana  freely  and  voluntarily  consented  to 
the  lease,  and  the  usual  certificate  was  granted  by  the  Master,  which  had  been 
ance  enrolled  in  the  Court  of  Common  Pleas.  That  after  the  lease  had  beoi 
duly  registered,  it  was  by  Baggett's  direction  deposited  with  Meux  and  Co, 

The  answer  then  set  forth  the  memorandum  of  deposit  by  Baggett.  That 
Bagcj^ett  and  his  wife  entered  into  possession  of  the  public-house,  ana  afterwards 
let  the  same  to  Croft,  who  purchased  the  fixtures  and  stock.  The  surplus  rent 
beyond  601.  was  to  be  paid  to  Menx  and  Co.  That  the  plaintiff  and  Baggett 
having  insisted  on  receiving  the  wliole  of  the  rent,  Meux  and  Co.  filed  the  bill 
before  mentioned.  That  they  were  advised  that  the  plaintiff  could  not,  accord- 
ing  to  the  rules  of  this  court,  have  been  made  a  party  to  that  suit.  They  ad^ 
mitted  that  a  receiver  had  been  appointed,  and  that  since  the  appointment  of 
sttch  receiver  the  plaintiff  had  been  deprived  of  the  whole  of  the  rents  and  pro- 
fits ;  she  having  deimved  herself  thereof  under  the  circumstances  before  stated^ 
That  Baggett  and  Croft  opposed  Meux  and  Co.  in  such  suit,  and  by  their 
answer  insisted  that  the  plaintiff  had  no  power  to  grant  the  lease  o(  the  11th  of 
June,  1840. 

Meux  and  Co.  submitted  that  such  lease  by  the  }daintiff  was  valid  and  suffi* 
cient  to  pass  all  the  interest  of  the  plaintiff  in  the  premises  during  the  term  of 
thirty-one  YCslts.  They  denied  all  fraud,  collusion,  and  contrivance  charged  in 
the  plaintiff's  bill.  They  set  forth  the  deeds,  &c  in  their  possession,  but  refused 
to  produce  them,  as  being  the  title-deeds  of  mortgagees. 

Evans,  who  was  a  defendant,  also  stated  by  his  answer  tliat  the  plaintiff  took 
an  active  part  in  the  transaction  of  the  grant  of  the  new  lease.  He  was  also 
examined  as  a  witness  on  the  part  of  Meux  and  Co.,  and  distinctly  proved  the 
plaintiff  to  have  been  cognizant  of  and  active  in  the  loan  transaction.  Mr. 
Dowdeswell,  the  Master  in  Chancery,  before  whom  the  plaintiff  acknowledged 
the  lease,  and  Mr.  Hunter,  Meux  and  Co.^s  solicitor,  were  examined,  and 
proved  the  allegations  of  the  answer  as  to  the  plaintiff^s  knowledge  of  the  nature 
of  the  transaction.  Upon  the  motion  for  a  receiver  in  the  suit  of  Meux  and 
Bag^tt,  before  the  Vice-chancellor  of  England,  his  Honour  expressed  a  clear 
opinion  that  by  lav  the  plaintiff  had  a  power  of  disposition  over  the  estate.  Bag** 
gett,  the  husband,  had  since  taken  the  neaefit  of  the  Insolvent  Act.    YiceJChaiH 
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cdkr  Knighl  Iknoe  held  that  the  ptaintHThad  no  power  of  disposing  of  the 
estate  by  way  of  anticipation,  and  that  the  leaae  was  mvalkl.  (a) 


(a)  The  IbTlovriB^  inMsgei  are  from  tlie  aote  of 
Yifle.ClMuioellor  Kalglit  Bnwe's  judgaeM.  U* 
iivered  oa  the  39th  March :  **  How,  upon  the 
anthorities,  inehiiUng  Jaekton  t.  B^hnme,  or  upon 
the  ordio&ry  prittdple  of  thii  coart,  protcetiag 
^itthaaen  for  ralvable  c«nsi4enitioB  wlthoat  no* 
dee,  this  caaee  woald  have  stood  if  Mr.  Warren's 


I  am  of  opfaion  that  the  defendant  Evans,  and  it  Is 
plain  and  admitted  that  aU  other  parties  to  the 
transaction  in  qnesdoo  bad,  in  and  thronghont  the 
transaetioo  from  the  beginning,  eomplete  notice  of 
'Oe  wiil,  and  complete  notice  that  the  plaiaUlf's 
title  was  under  it. 

*'The  main  question  argned  has  been,  and  the 
main  questioB  for  decision  is,  -wlMther,  according  to 
the  true  constrBctlon  of  the  will,  the  lease  of  the 
11th  of  June,  1840,  is  snstainable  against  her. 
It  appears  from  the  will  that  aU  the  testator's 
daughters,  including  the  plalntiif,  were  under  cover- 
ture at  the  lime  when  it  was  made,  and  that  the 
plahitfff  was  then  the  wife  of  iier  present  husband. 

''The  defendants,  Menx  and  Co.,  by  their  counsel, 
Imve  argued  that,  had  it  ended  with  the  words, 
^  And  I  hereby  declare  that  neither  of  my  said 
slaughters  shall  seU,  mortgage,  charge,  or  incnmber 
the  estates  or  property  by  me  given,  devised,  and 
bequeathed  to  them,*  the  proUbition  would  have 
%een,  aa  to  the  property  in  question  in  this  sidt, 
▼Old.  That  is  so ;  the  plaintiff  would  not  then  have 
had  it  to  her  separate  use;  but  they  have  also  con- 
tended that  the  prohibition  is  unavailing,  evea  as 
the  will  stands,  on  the  grouads  that,  as  argued, 
the  vrords  have  no  substantial  connection  with  the 
provision  following  them,  by  wliich  the  doogb' 
tera'  interests  are  made  or  declared  to  be  indepen- 
dent  of  their  husbands ;  and  they  have  also  argued 
uueh  a  clause  against  alienation  is,  as  to  the  plain- 
tiff, inconsistent  with  the  absolute  gift,  made  by  the 
"will,  of  the  property  in  question  to  her,  and  not 
more  effectual  in  her  case  than  it  would  be  had  the 
devbeo  been  a  man,  or  unmarried.  To  these  argu- 
ments I  find  myself  uuaUe  to  accede.  The  pri^i- 
bition  of  selling,  mortgaging,  charging,  or  incum- 
bering, is  immediately  followed  by  a  provisiou 
forming  in  truth  part  of  tlie  same  sentrnce  or 
clause  with  the  prohibitions,  and  declaring  that  the 
daughters  ehdll  have,  receive,  and  take  such  estates 
and  property,  each  of  them,  for  their  own  sole, 
separate,  and  respective  use,  benefit,  and  disposal, 
and  have  the  sole  management  thereof,  independent 
«f  their  husbands  for  the  time  being ;  f  do  not  perceive 
any  suffleicnt  reason  for  not  construing  these  two 
uoseparatcd  parts  of  the  same  sentence  or  clause  In 
assodatioti  or  connection  together,  or  for  attribut- 
ing any  degree  of  importance  to  the  order  of  prece- 
dence between  them. 

"  The  question  is,  what  is  the  iatentiOB  to  be 
reasonably  collected  from  the  whole  ?  The  testator 
says :  *  I  hereby  declare  that  neither  of  my  said 
dau^ters  shaU  sell,  mortgage,  ^arge,  or  incusaber 
flm  estates  or  property  l^^  me  given,  devised,  and 
bequeallied.'  The  gift  of  the  estate  in  question  to 
llie  plaintiff,  one  of  those  daughters,  is  oeoiposed 
Mt  more  of  the  mere  devise  of  it  to  her  iu  fee, 
WUch  precedes,  than  of  the  provision  that  she  shall 
teve  it  for  her  separate  use,  independent  of  her 
%wbaDd,  nhidt  Imasedtately  ftllows  that  praMbi- 

tory  dedantioB.    Neither  the  rateasien  of  that     ___^ 

dedwBou,  if  It  does  srtead  both  to  her  shareof    tbereline,vHilch  bears  upon  tie  one  sill  bear 


the  residue  given  to  her  separate  use  by  aa  eailier 
part  of  the  wM,  and  t»  thsealata  nowia  dioputa, 
nor  Its  effieacy  or  ineffieacv  as  to  her  share  of  the 
residue  directed  to  be  paid  into  her  hands,  is,  in  my 
opinion,  material  to  the  question  before  me;  it 
being  plain,  la  my  judgaseat,  on  the  whole  wttl, 
that  the  prohibition  was  meant  to  apply,  and 
ought  to  be  read  as  applying,  to  her  separate 
iatcrest  hi  the  real  estate  devised  to  her  a»  real 
estate.  But  evea  so,  it  is,  as  I  have  said,  eoa- 
tended  against  her,  that  the  prohllritioa  is  void  or 
ioeffeetaal  as  to  tfab  property,  oa  the  ground  of  her 
absolute  interest  in  it ;  a  distinetiOB  being  argued 
to  exist  between  sach  a  ease  and  the  case  of  mere 
life  annuity  or  life  interest ;  it  must,  however,  be 
remembered,  that  in  the  language,  whether  of  Lord 
Thurlow  or  of  Lord  Eldon,  used  by  Lord  Eldoa  iu 
Jaekmm  v.  H^hmtte,  a  feme  c«r«rl,  having  power 
to  alien,  is  a  mere  creature  of  equity  to  the 
extent  which  the  settlement  constitutes  her  a 
feme  «o/«,  and  no  further;  and  that  Lord 
Cottenham,  in  TuXUtt  v.  ArmMtnmg  (4  Mylne  & 
Cndg,  390),  says :  '  When  once  it  was  established 
that  the  separate  estate  of  a  married  woman  was  to 
be  so  far  enjoyed  by  her  as  a  feme  tale,  so  as  to 
bring  with  it  all  the  incidents  of  property,  and  that 
she  nrieht,  therefore,  dispose  of  it  as  a  feme  safe 
might  do,  it  was  found  that  to  secure  to  her  the 
desired  protection  against  the  marital  rights,  it  was 
necessary  to  qualify  and  fetter  the  gift  of  the  sepa- 
rate  estate,  by  prohibitiog  anticipation.  The  power 
to  do  this  was  established  by  authority  not  now  to 
be  questioned,  but  which  could  only  have  been 
founded  upon  the  power  of  this  court  to  model  and 
qualify  an  intrrest  in  property  which  it  had  itMlf 
created,  without  rrgard  to  those  mles  which  the  law 
has  establisbed  for  regulating  the  enjoyment  of  pro- 
perty in  other  eases.  If  any  rule,  thrrefbre,  were 
now  to  be  adopted,  by  which  the  separate  estate 
should  in  any  cases  be  divested  of  the  protection  of 
the  clause  against  aatleipatIoa,it  would  in  such  cases 
defeat  the  object  of  the  power  so  assumed.  A  feme 
eovert  with  separate  estate,  not  protected  by  a  clause 
against  anticfpation,  is,  in  most  cases,  in  a  less  se- 
cnre  situation  than  if  the  property  had  been  held  for 
her  simply  upon  trust.  In  the  latter  case,  this  Court, 
with  the  assistance  of  her  trustees,  can  effeetBaUy 
protect  her ;  in  the  other,  her  sole  dependence  must 
oe  upon  her  husband  not  exercising  that  influence  or 
control,  which,  if  exercised,  would  in  all  probability 
procure  the  destructioa  of  her  separate  estate.  In 
the  case  «jf  a  gift  of  separate  estate,  with  a  clause 
against  anticipation,  the  author  of  the  gift  supposes 
that  he  has  effectually  protected  the  wife  SLgaiast 
such  influence  or  control.  Upon  what  principle  cau 
it  be  that  this  Court  should  subject  her  to  it,  and  by 
so  doing  defeat  his  purpose,  and  completely  alter  the 
character  and  lecority  of  his  gilt?  The  separate 
estate,  and  the  prohibition  of  anticipation,  are 
euuafty  creatures  tn  equity,  and  equally  inconsistent 
with  the  ordinary  rules  of  property.  Theoae  Is  only 
a  restriction  and  quaKficatiou  of  the  other.  The 
two  must  stand  or  fall  together.  Indeed,  I  do  not 
find  any  aUnshm  In  any  case  to  tbt  possibility  of  the 
one  surviviog  the  other,  until  after  the  discosnon 
as  to  fbe  eontimiiag  of  the  separate  estate,  thoiu^ 
a  subsequent  coveitnre  had  eommmced.  In  the 
consideratioa  of  the  cases  upon  which  I  am  about 
to  enter,  I  shall  assume  ttat  there  is  no  grounS 
-whatever  Ibr  the  attempt  Which  has  been  made  hi 
aigumeat  to  8C|»arate  the  two.    Bvn^  authority 
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From  that  decision  the  defendants,  Meux  and  Co.,  appealed ;  and  it  being 
an  appeal  against  the  whole  decree,  the  plaintiff's  counsel  began, 

Stoanaton  and  Buak^  for  the  plaintiff,  said,  the  two  questions  are,  first. 
Whether  the  estate  devised  to  the  plaintiff  was  effectually  fettered  by  the  clause 
restraining  anticipation  ?  Secondly,  Whether  the  lease  contravenea  the  limita- 
tion ?     The  lease  was  an  incumbrance,  which  anniliilated  the  separate  estate 


upon  the  other.'  .  Again,  in  the  same  case,  at 
p.  405,  Lord  Cottenham  says  :  *  When  this  Court 
first  estahlislied  the  separate  estate,  it  violated  the 
laws  of  property  as  between  husband  and  wife,  but 
it  was  thought  beneficial,  and  it  prevailed.  It  being 
onee  settled  that  a  wife  might  enjoy  a  separate 
estate,  as  a  feme  sohf  the  laws  of  property  attached 
to  this  new  estate,  and  it  whs  found  as  part  of  such 
law,  that  the  power  of  alienation  belonged  to  the 
wife,  and  was  destructive  of  the  security  intended 
for  it.  Equity  again  interfered,  and  by  another 
violation  of  the  laws  of  property,  supported 
the  validity  of  the  prohibition  against  aliena- 
tion.* 

'*  Now  it  being  clear  and  admitted  on  all  hands, 
that,  -with  respect  to  a  life  interest  given  to  a  mar- 
ried woman  for  her  separate  use,  she  may  be  elTee- 
toally  restrained  from  doing,  during  her  coverture, 
any  act  of  alienation,  total  or  partial,  without  any 
danse  of  forfeiture,  and  without  any  limitation  over 
taking  eifect  on  such  an  act ;  it  being  clear,  as  I 
apprehend,  that  a  clause  prohibiting  alienation  or 
anticipation  by  a  married  woman  ^  her  separate 
estate,  where  there  is  no  such  provision  of  forfeiture 
or  limitation  over,  however  the  prohibition  may  be 
expressed,  whether  in  terms  eonnniog  it  to  a  period 
of  coverture,  or  in  terms  general  and  undefined,  or 
in  terms  distinctly  exprcssiog  a  period  beyond  as 
well  as  during  coverture,  has,  by  law,  validity  al- 
lowed to  it  as  to  a  life  interest,  at  least ;  but  that 
its  validity  is,  by  the  same  law,  whatever  the  ex- 
pression, not  permitted  to  extend  to  a  period  be- 
yond coverture ;  that  is,  the  law,  of  Its  own  force, 
preventing  the  restriction  from  operation  or  effect, 
as  to  any  act  done  when  coverture  does  not  exist. 
I  am  at  a  loss  to  discover  any  suflident  reason  why 
that  which  holds  good  as  to  a  life  interest,  should 
not  equally  hold  good  as  to  an  absolute  estate ;  why 
should  there  be  any  difference  ?  That  during  the 
existence  of  a  life  estate  in  land,  the  reversion  or 
remainder  in  fee  expectant  on  it  should  be  so  altered 
or  limited  as  to  be  for  the  whole  period  in  contin- 
gency, is  neither  illegal  nor  unusual.  Many  eases 
soggest  themselves  which,  during  the  continuance  of 
a  tenancy  for  life,  the  inheritance  is  substantially 
incapable  of  being  dealt  with.  It  mav  be  said,  that 
there  is  no  rever»ion  or  remainder  in  the  present 
instance.  Still,  considering  what  those  rules  are, 
which  all  the  eoncsel  in  this  cause  join,  and,  in  my 
opinion,  correctly  join,  in  admitting  as  established, 
with  regard  to  the  rights  and  powers  of  women 
with  respect  to  their  property,  there  is  not,  I  think, 
any  thing  more  anomalous  than  those  rules,  or  more 
at  variance  with  general  prindplrs  than  those  rules 
are.  Not  entirely  consistent  with  them  in  holding, 
as  I  do  hold,  that  real  estate  may  be  well  devised 
to  a  married  woman,  in  fee-simple  for  her  separate 
use,  but  in  such  a  manner  as  to  disable  her  during 
her  coverture  from  selling,  mortgaging,  charging, 
or  incumbering  her  interest  in  it  by  an  act  infer 
cicof ,  or,  at  least,  from  making  any  Kale,  mortgage, 
charge,  or  incumbrance,  to  take  effect  against  it 
during  her  life,  or  during  her  coverture.  That,  in 
my  opinion,  is  the  case  here.  The  dause  enabling 
the  plaintiff  expresdy  to  make  a  will,  which,  by  the 
way,  is  not  without  operation,  it  may  enable  her  to 
affect  the  legal  esUte,  and,  in  1838,  when  her 


father's  will  was  made,  the  mention  of  two  wit* 
nesses  was  most  material,  does  not,  I  concdve, 
make  any  difference  for  the  present  purpose.  Sub- 
ject or  not  subject  to  the  lease  in  question,  the 
property  is  devisable  by  her,  and  if  she  shall  become 
a  widow,  it  will  then  become  absolutely  at  her  dis- 
posal inter  vivos,  or  by  devise.  I  think  that  it  hat 
not  hitherto  been  at  her  disposal,  inter  vivo$.  I  am 
reminded  by  the  word  '  disposal,'  of  an  argument  at 
the  bar,  which  was  founded  on  an  expression  in  Mr. 
Warren's  will.  It  was  more  than  onoe  mentioned^ 
It  was  not  used  by  him  in  the  sense  I  used  it ; 
I  think  he  used  it,  and  correctly,  in  the  sense  of 
regulating,  ordering,  conduct,  and  government, 
meaning  by  It  little,  if  any  thing  more  than  he 
afterwvds  described  by  the  word  *  management.'' 
It  would,  as  I  conceive,  be  erroneous  and  unreason* 
able  to  construe  it  in  a  manner  contradictory  ta 
the  prohibition  of  any  sale,  mortgage,  charge,  or 
incumbrance  contained  in  the  same  sentence  or 
clause.  Is,  then,  the  title  alleged  against  the  plaia- 
tiff  by  Meux  and  Co.,daiming  through  her  huabandy 
under  the  deed  of  the  11th  of  June,  1840,  a  title 
founded  on  a  sale,  mortgage,  charfre,  or  incumbraace 
by  her  ?  Was  the  deed  an  act  of  that  nature  on  her 
part  ?  I  think  that  these  questions,  or  this  questSoo^ 
must  be  answered  in  the  afiirmative. 

"  Substantially,  the  sole  view,  the  single  object  of 
the  transaction  was  to  create  a  security  toMeox  and 
Co.,  for  money  lent,  or  to  be  lent,  by  then.  The 
dates  of  the  several  instruments  of  June,  1840,  the 
pleading,  and  the  evidence  plainly  shew  it." 

The  Vioe-Chancdlor  then  referred  to  the  state* 
meats  in  answer  of  Meux  and  Ck>.  as  to  actual  car- 
cumstanees  of  the  transaction,  the  plaintiffs*  know, 
ledge  of  all  the  facts,  and  the  corroboration  of  the 
answer  by  the  evidence ;  and  having  referred  to  the 
frame  of  the  lease,  said,  *'  Must  not  such  a  lease  as 
this,  under  the  drcumstances  belonging  to  it,  whe- 
ther tliosedrcumstances  are  considered  as  including 
or  not  including  the  act  or  intention  of  making  it  a 
security  to  Meux  and  Co.,  be  oon*idered,  according 
to  a  just  and  rational  interpretation  of  the  testator's 
words  applied  to  such  a  subject,  if  not  a  sale,  a 
charge,  or  at  least,  an  incumbrance  ?  Upon  reflec- 
tion, I  do  not  doubt  it,  and  I  must  declare  the  deed 
void  in  equity  against  the  plaintiff,  and  direct  it  ta 
be  delivcKd  up,  and  the  term  demised  by  it  to  be  as* 
signed  to  a  trustee,  for  the  purpose  of  protecting 
the  inheritance.  As  between  the  plaintiff  and  Evans, 
there  can  be  no  costs." 

Clarke  (for  Evans.)— **  Does  not  your  Ho- 
nour think  that  the  costs  of  Evans  should  be  paid 
by  the  plaintiff,  and  that  she  should  have  then 
over,  beeause" — 

The  Vicb-Chancrllor.— <'  No ;  I  think  Um 
fixed  with  notice  of  her  title  by  his  answer.  I  think 
he  should  have  been  more  careful  in  meddling  with 
a  married  woman's  property,  and  in  helping  he* 
husband  to  take  it  from  her ;  she  was  perfectly 
willing,  so  far  as  a  woman  whose  husband  treats 
her  well  can  be  considered  as  having  any  will  what* 
ever.  I  dedare  the  deed  void  in  equity ;  you  maf 
take  that  as  the  foundation  of  the  minutes.  1  tUnk 
there  was  no  deception,  contrivance,  or  misreprfr- 
seatation.  I  am  bound  to  treat  this  woman,  under 
the  drcumstaaocs,  as  having  had  no  will  of  hermou*^ 
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during  oovertuie,  the  only  period  for  vhich  it  would  be  of  any  uae.  The  whole 
scheme  of  the  lease  was  confessedly  to  make  a  security  to  the  defendants.  The 
results  of  the  transaction  were,  that  by  the  lease  the  rent  was  reserved  to  the 
kusband  and  wife,  and  was  thereby  ffiven  to  her  husband  ;  the  depodt  is  an 
incumbrance  on  the  wife^s  estate.  Now,  by  the  terms  of  the  will,  a  Heparate 
estate  was  effectually  given  to  the  wife  without  any  power  of  anticipation 
during  coverture.  Tne  word  **  disposal,^  used  in  the  will,  was  explained  oy  the 
power  ^ven  to  the  plaintiff  to  dispose  of  the  estate  by  will  dunng  coverture. 
The  only  difference  oetween  this  case  and  former  cases,  is,  that  here  an  abso- 
lute estate  is  given  to  the  married  woman,  instead  of  a  life  estate.  The  original 
technical  difficulty  was  the  repugnancy  of  a  condition  against  alienation  to  the 
general  rules  of  law ;  but  the  separate  estate  is  a  creature  of  equity,  and,  as, 
unless  the  separate  estate  is  subjected  to  restriction  on  anticipation,  it  is  more 
unprotected  tlian  ever ;  equity  modds  the  estate^  so  as  to  carry  out  its  object. 
The  technical  difficulty  having  been  overcome  as  to  the  life  estate,  there  is  no 
doubt  that  the  same  principles  apply  to  the  fee.  Here,  if  there  had  been  no 
clause  aeainst  anticipation,  the  wnole  object  of  the  separate  estate  would  have 
been  defeated.  TuUett  v.  Armstrong  (a)  proceeds  entirely  on  the  jground  that 
the  separate  estate  was  a  creature  of  equity,  and  would  be  so  moulckd  as  to  pro- 
tect the  wife*s  estate.  Braum  v.  Batnfard  (11  Simons,  187)  (b)  was  decided 
on  a  defect  of  form. 

The  LORD  CHANCELLOR —The  form  in  Broum  r.  Bamford  was  the 
one  in  constant  use;  it  always  struck  me  as  a  refinement.  I  do  not  think  that 
case  went  for  reasoning  only. 

«S^ti7a9i«^on.— The^e  is  no  distinction  between  a  life  estate  and  a  fee-simple  ; 
for  the  separate  estate  and  its  accompanying  restraint,  only  continue  during 
coverture. 

Russell  and  Freding^  for  the  defendants,  Meux  and  Co. — The  will  in  this 
case  ffave  an  absolute  estate  to  the  plaintiff,  and  a  condition  inconsistent  with  a 
gift  IS  void.     (Bradley  v.  PdwotOy  8  Ves.  8S6 ;  (c)  Doe  dem.  Evans  v.  WU- 

(a)  TmUeti  r.  Armitnmff  (4  Myl.  9t  Cr.  390).  noofAcrrMt^jtoHfteyfnffldent  ditchaifes  to  the 

JmBnuarjf  1840.    The  question  nUed  in  thii  caee  tntstect.    The  Vice  Cbtnorilor's  dedsion  has  been 

WM  twofold,  Tis. :   first,  whether  |>roperty  ooold  sinee  rcreised  (pott)* 

be  validly  given  to  the  scpermte  nse  ot  n  woman  who  (e)  Brmiiep  ▼.  Pcirele  <8  Yes.  3M).  March  1797. 

was  single  when  the  gilt  took  effeet ;  nod,  if  that  —This  eanse  arose  npon  the  following  dl^orition 

eonld  be  done,  then,  secondly,  whether  she  conld  be  by  the  will  of  Thossas  Bradley : — 

restrained  fron  antidvatlon  daring  the  oorcrtnre,  "  I  gite  and  beqneath  to  my  son,  Henry  Bradley, 


by  force  of  n  prohibition  to  that  effect  ioserted  in  the  dividends  arisiiig  from  1 ,6202.  of  my  bank  stock, 

the  instnunent  of  gift.    The  ease  had  been  fnlly  for  his  snpport  dnrmg  the  term  of  his  life ;  bat  at 

argned  in  the  Rolls  Court,  bat  was  bronght  before  his  deecase,  the  said  1,690/.  bank  stock,  principal 

liord  Chancellor  Cottenham   upon  ap|^.     His  and  interast,  to  devolve  to  his  heirs,  ezecntors,  ad- 

Liordship  decided  that  if  property  be  given  or  settled  ministmtors,  and  assigns.  Having  observed,  during 

to  the  separate  use  of  a  woman  unmarried,  when  the  term  of  my  life,  so  many  fatal  aamples  S 

the  settlement  or  gift  takes  effect,  and  she  be  pro-  parents  having  left  their  children  in  a  state  of 

hibited  agsdost  anticipatiDg  it,  it  will,  if  not  alien-  opulence,  who  have  afterwards  been  reduced  to  want 

atcd  by  her  when  ditcovert,  be  enjoyed  by  her,  ns  tbe  common  necessaries  of  life,  my  principal  view  in 

her  separate  estate,  during  any  coverture  or  cover-  this  will  is,  that  my  wife  and  children  may  have  a 

tares  to  which  she  may  afterwards  be  snbjeet ;  and  solid  saflicieney  to  support  them  during  their  lives, 

she  will,  during  the  existence  of  such  coverture  or  For  this  pttr|M»se,  I  will  and  most  strictly  ordain, 

eovertores,  be  uoable  to  anticipate  it.  that  if  my  wife,  or  any  one  of  my  children  shall 

{b)  Brown  Y.  Bamford  (11  Simons,  127).    May  attempt  to  dispose  of  all,  or  any  part  of  the  bank 

1842.— Vice-chancellor  Shadwell,  after  saying  that  stock,  the  dividends  firom  which  are  bequeathed  to 

the  words  on  which  the  question  arose  in  this  case  them  In  this  will  and  testament  for  their  support, 

were  tbe  same,  in  sabstaoce,  as  the  words  in  Barry-  daring  their  lives,  such  an  attempt,  by  my  wife,  or 

more  v.  Ellit,  aod  that  he  adhered  to  his  decision  in  any  of  my  children,  shall  ezdude  them,  him,  or  her 

that  case,  was  of  opiaion  that  the  form  commonly  so  attempting,  from  any  benefit  in  thii  will  and 

used  for  restraining  women  from  disposing  of  their  testament,  and  shall  forfeit  the  whole  of  their  share, 

sepamte  property  by  anticipation,  is  insufficient  for  principal  and    Interest,   which  shall  go   and   be 

that  purpose.    But  the  receipt  clause  ought  to  de*  divided  unto  and  among  my  other  childrrn,  in  equal 

Clare  that  tbe  receipts  of  the  married  woman,  to  be  shares,  that  will  observe  the  tenor  of  this  will  and 

given  from  tiooe  to  time,  after  the  income  of  the  testament." 

property  shall  have  become  due,  shall  be,  and  that  The  Master  of  the  RqUs  concluded  his  judgment 


KEAL  PBOPEKnr  Awm  manmuxcisQ  cases. 


(5  JuriflW  S19).(«)  la  thftt  mae  die  gift  was  to  Ae  sepsmte  iite,  jI- 
tboegh  that  wt»  not  ia  stated  ia  tbeTeport,  which  was  racagie  aad  impeifDet. 
Tbey  had  pracured  the  copj  af  the  will  in  that  ease.  The  tnie  rule  18»  that 
MrtiaintooaBticqpationisgood^if  cEnifiiiedlo  aii€8tatf  te  but  bad,  if  it 

aSecta  to  Kstraia  the  digpatal  of  the  fee-naiple. 

The  LORD  CHANCELLORv^That  might  be  the  ri^t  coBttruetioD,  aa 

bcr  <HHNMaL 

FreeBng.-^am  v.  ChamberitUn  (4  Ves.  631)  ;(6)  Barrym^rw  ▼.  EUi$  (8 
Sun.  l).(c)  The  Act  S  &  4  Wm.  4»  c  74,  for  the  ab«^ioD  of  Sues  and  leeo- 
Teriesi  enables  zfeme  cmnnri  to  dispose  of  her  estate,  as  if  she  had  been  a  feme 
sole,  aad  there  beii^  noiaslrictioii^  it  ,would  appl^  to  this  case.  In  the  Irish 
Act  of  the  foIlowiDg  Session,  restrictive  words  ane  introduced. 

The  LORD  CHANCBLLOR.--That  would  be  an  un&rtunate  construe* 
ikm  of  tbe  Act.  Ought  Bot>  the  subsequent  restriction  introduced  into  the  Irish 
Act  be  rather  deemed  a  legislative  ocHistruction  of  the  English  Act  ? 

./VeelmjF*^— The  testator,  in  this  case,  provided  against  sale,  mortgage,  diarge^ 
or  incumbrsnoe;  and  the  question  is,  whether,  by  the  grant,  of  a  Tease,  thst 
restriction  is  viokted  ?  It  is  said  that  the  rent  reserved  was  inadequate;  but 
if  it  is  not  within  the  tenns  of  tbe  will,  that  will  not  affect  tbe  validity  of  the 
lease.  It  is  the  mode  of  enjoj^ing  the  property,  and  if  the  Court  enters  into 
cokisideration  of  tbe  adequacy,  it  must  consider  what  part  is  bad,  and  what 
good. 

The  LORD  CHANCELLOR.— The  answer  to  that  is,  that  the  lease  is  an 
alienation  pre  fanio. 

Freeling. — She  was  an  active  party  in  obtaioiag  the  loan. 

The  LORD  CHANCELLOR.— No  doubt ;  but  that  is  the  very  thing  tbe 
policy  of  the  law  is  intended  to  prevent  It  is  to  guard  the  wife  agcdnst  the 
laaportunity  of  the  fausbsnd  to  do  such  acts. 

iM  follows : — "A  mnn  caa  bfnd  hit  ezeentDrtybat  not  during  her  coverture,  cbe  levied  a  fine,  nnd,  with  her 

a  feme  eoveri.  If  this  had  bren  a  gift  to  the  son  for  husbuid,  conveyed  the  estates  to  certain  persons,  of 

life,  and  after  bis  death  tm  be  sbonld  appointr  aad  whom  tbe  defendant  waa  Uw  repRseatative.    AfWr 

in  default  of  appoinimrnt,  then  to  other  persona,  I  her  husband's  death,  she  made  a  will  In  cooforasitf . 

desire  not  to  be  understood  that  it  wonkl  not  be  with  the  power  ceserred  to  her  in  the  will  of  her 

good  ;  if  ia  default  of  appoiatasent  it  was  to  go  to  uncle,  in  favour  of  the  party  under  whom  the  lessor 

his  uecutors,  I  should  doubt  whether  it  would  be  of  the  plaintiff  claimed.    She  died  without  children^ 

so ;  but  I  gtve  no  opinion  upon  this.    Upon  the  The  learned  judge  nonsnited  the  plaintiff,  reserving 

whole,  I  am  obliged  to  hold  this  eondidon  lepng-  leave  to  move  to  eater  a  vcrdiot  for  the  defendant^ 

naot  to  the  giCt,  aad  therefore  void.    Declare  that  or  to  state  the  facts  in  a  special  case, 

the  condition  annexed  to  the  Irgney  of  1,630/.  bank  Lord  Denman,  C.  J.  rcfofkrd  the  rule, 

stock  ia  re|Mignant  to  and  inooiiaiatcut  with  the  in-  (4)  Csor  v.  CHiawtbmrlaM  (4  Ves.  63 1 ) .  May.  1 799. — 

terest  givcu  tu  the  legatee  of  the  slock,  and  the***  A.  haviag  both  a  power  and  an  interest,  the  estate 

fore  void  ;  aad,  upon  payment  of  the  costs  of  this  suit  being  conveyed  to  such  uses  as  he  should  appointr 

by  the  plaintiff,  let  theatock  be  transferred  to  him.*'  nad  in  default  of  appointment,  to  him  in  fee,  eon- 

(tt)  J}oe  dem.    Evam$  v.  WUliamt  (6  Jurbt,  219).  veyed  by  lease  aad  releaee,  nsipg  also  words  of 

Michaelmas  Term,    1841.— Ejectment  by  dievisce,  appoiotment ; 

triel    before  Tindal,  C.  J.,    at  the  last  Suasmer  The  Master  of  the  Rolls    held  that  the   deed 

Assizes  fur  Warwickshire.     It  appeared  that  the  operates  as  a  eonveyanee  of  his  interest,  not  as  an 

lessor  of  the  plaintiff  claimed  under  the  will  of  Mrs.  execution  of  his  power ;  especially  if  the  effect  of 

Alkn,  wbose  mniden  name  was  Unbbart.     Her  the  latter  construction  will  defeat  the  object, 

uncle,  who  died  in  1793,  by  his  will,  gnve  her  a  life  (e)  Banymore  v.  Silts  (8  Sim.  1).  March,  1836. 

estate  in  certain  freehold  and  leasehold  estates,  with  —An  annuity  wns  assigned  to  trnsteen,  in  tru»t  to 

remainder  to  her  children,  if  she  had  aay,  with  re*  pay  the  same  to  such  persons  as  Lady  Barrymorc 

mainder  to  such  uses  as  she  should,  by  her  last  will  should,  by  any  writing  signed  by  her,  notwithstamU 

or  tcfttament.  give,  devise,  limit,  or  appoiat,  with  ing  her  coverture,  appoint,  but  so  as  aot  to  deprive 

vemnioder  in  default  of  appointment  to  her  right  herself  of  the  benefit  thereof  by  sale  or  other  i»uti- 

heir,  subject  to  a  eondition  that,  in  case  she'shauld,  dpation ;  aad,  for  want  of  such  appoiutmrnt,  ia 

by  any  dei  d  or  act,  or  by  any  ways  or  means,  grant,  trust  to  pay  the  same  to  Lady  Barry  uioir,  for  hrr 

bargain,   sell,  or  otherwise  di»poae  of  the  same  separate  use.    Vice-chancellor  Shadwtll  held  that 

during  her  niitural  life,  thr  limitation  to  her  husband  Lady  Barrymore  had  not  only  a  limited  power  nf 

should  berrvolied;  and  in  that  case,  he  gave  the  appointment,  but  also,  under  the  latter  psrt  of  tbe 

property  to  his  executors,  who  were  to  pay  over  the  claaae,  the  general  uncontrolled  domiuiou  over  the 

tents  to  her  during  her  life.    She  manicd,  and,  auraity. 


StisseU. — The  (Moviso  is  not  annexed  to  any  part  of  the  ^ft ;  it  is  not  ood- 
fined  to  coverture,  but  is  co-extensive  with  the  gift ;  and  is  intended  to  annex  a 
condition  to  an  absolute  gift,  which  the  law  will  not  allow. 

The  LORD  CHANCELLOR.— An  estate  is  cmted  by  the  Court  of 
Equity ;  which,  having  created  it,  may  qualify  it,  so  as  to  meet  the  object  for 
which  it  was  raised. 

Stoanston  was  not  heard  in  rc|dy« 

Juigment* 

The  LORD  CHANCELLOR.— The  only  distinction  I  can  find  between 
Ihis  case  and  that  of  TuUeU  v.  Jrmgtfimg^  is,  that  the  clause  against  anticipa- 
tion precedes  the  clause  of  the  gift,  and  that  is  a  distinctioii  whidi  I  consider 
wholly  immaterial.  Yon  ncrf  not,  therefore,  trouble  yourself,  Mr.  Swanston, 
on  that  part  of  the  argument ;  but  as  to  the  transaction  itself,  I  am  not  quite 
sure  that  I  uoderslood  it  oorrecdy. 

Swamton  staled  the  &ctB  as  to  the  Iomi  and  flie  grant  cf  the  lene. 

The  LORD  CHANCELLOR.— You  need  not  troitble  youradf  furtiier; 
I  think  the  appeal  must  be  disasiaied.  In  the  case  of  TuUM  v.  Arrngtrtrng^ 
Lord  Cottenham  appears  to  me  to  lurve  exhamted  the  wbcde  subject,  and  I 
think  it  quite  impossible  that  d^  pitncinles  en  whieh  such  cases  are  based  can, 
as  there  laid  down,  be  ever  again  toncned  with  success.  There  never  was  a 
case  argued  in  this  court,  in  which  the  whole  suligect-matter  appears  to  have 
been  more  thoroughly  sifted ;  and  Lord  Cofctenham  then  came  to  the  concln- 
sion,  in  whioh  I  fully  concur,  that  as  a  Court  of  Equity  creates  the  particular 
kind  of  estate  in  question,  a  Court  of  Equity  has  full  powers  to  modify  it  when 
it  sees  fit  to  do  so ;  a  distinotion  whieh  appears  to  me  to  be  founded  on  sound 
«6n8e,  and  a  just  appreciatioo  of  the  piinciples  of  equity.  In  the  case  before 
me,  the  feeling  of  the  parties,  witii  respecst  to  the  law  on  this  eofagect,  is  shewn 
by  the  mode  they  adopted  in  their  attempt  to  defeat  the  settlement.  Thef^ 
w^ie  seven  years  of  the  old  lease  unexpired ;  and  the  reservation  of  sent  in  the 
new  lease  is,  in  effect,  a  reservation  to  the  husband  alone.  It  was  merehv'  a 
circuitous  mode  of  attempting  to  defeat  the  provision  against  alienation.  The 
forms  they  had  recourse  to  prove  very  plaimy  that,  in  their  opinion,  it  was  a 
good  and  valid  settlement.  I  oetiskier  the  decision  of  the  Vice-chancellor  to 
be  perfectly  right.  The  appeal  must  be  dismissed  with  costs.  In  the  case  of 
Tuiietiv.  AimmfyFong^  I  have  heard  that  Lord  Cottenham  struggled  against  the 
principle,  as  being  at  variance  with  his  previous  impressions.  The  knowledge 
of  that  fact  renders  the  ultimate  decision  in  that  case  still  more  valuable. 

(a)  This  cMe  nrast  be  deemed  as  -virtually  over-  Lyndhnrst,  but  whicb,  hsrior  been  again  argued 
-  mling  Brown  v.  Btuifford,  as  decided  i»7  tbe  Vice-  before  Us  lordship,  then  stood  for  jndgment,  and  has 
Chancellor  of  England,  and  eonfimed  by  JLerd      Biaee  been  rerersed  {poit). 


REAL  PROPEBTY  ASl>  CONVETANCING  GASES. 


THE  VICE-CHANCELLOR  OF  ENGLAND. 

Friday f  January  23,  1846. 
MiNTON  V.  Cave,  (a) 

WiU^Comiruetum'^Bequegt'^Temmey  in  common. 

T,  M.  by  hi$  feUlgaot  to  kU  Jive  daughierg,  M.,  8.^  E,,  /.,  mnd  C,  a  mm  qf  money,  end  directed  ike 
interest  to  be  paid  to  them  in  equal  parte  or  ehares  during  their  Hoes,  and  the  principal  to  be  vested 
in  thejunds,  in  trust  for  them,  or  the  survivors  or  survivor  of  them;  after  their  deaths  the  prime^d 
in  equal  parts  to  the  surviving  children  as  they  should  arrive  at  the  age  t^f  twenty -one,  E.s  one  9f 
the  daughters,  died  without  having  been  married :  Held,  thai  the  daughters  who  survived  took  the 
whole  for  their  lives,  as  tenants  in  common, 

THE  testator,  Thomas  Minton,  by  his  will,  bearing  date  7th  April,  1882» 
bequeathed  as  follows:  **  I  give  and  bequeath  to  my  daughters  Mary,  now 
Mary  Campbell,  Sarah,  Elizabeth »  Julia,  now  Julia  Cave,  and  Catherine, 
12,600/.,  chargeable  on  my  real  estate  at  Shelton,  alias  Snape  Marsh,  and  on 
xny  personalty,  money  in  the  funds  of  the  Stock  of  England  or  elsewhere;  the 
interest  of  the  above  sum  to  be  paid  them  in  equal  parts  or  shares  during  their 
lives,  and  the  principal  to  be  placed  in  the  Funds  or  Bank  of  England  in  trust 
for  them,  or  survivors  or  survivor  of  them,  and  nothing  but  their  receipts  shall 
be  a  release  or  discharge  to  my  trustees,  nor  shall  any  bankruptcy  of  themsdves 
or  their  husbands  have  any  power  over  them  or  their  said  trustees,  but  solely 
for  their  maintenance ;  the  principal,  after  their  deaths,  in  equal  parts  to  the 
surviving  children  as  they  arrive  at  the  age  of  twenty-one. 

The  testator  died  in  the  ^ear  18S6,  leaving  his  above-named  five  daughters 
heirs  surviving  him.  The  bill  was  filed  for  the  purpose  of  having  the  trusts  of 
the  will  declared  and  carried  into  effect,  and  a  decree  was  accordin/^ly  made  in 
the  year  1888,  whereby  the  testator's  five  daughters  were  entitled  to  life  interests 
for  their  separate  use,  m  the  said  sum  of  13,500/,  with  liberty  to  any  person  to 
apply  upon  the  death  of  any  of  the  above-named  daughters.  Elizabeth 
Minton,  one  of  the  said  testator^s  daughters,  died  in  September,  1845,  without 
having  ever  been  married  ;  two  of  the  daughters  were  married,  several  of  their 
children  were  now  living,  but  two  of  them  had  died  in  their  infancy.  The 
question  to  be  decided  was,  therefore,  to  whom  Elizabethans  share  in  the  trust 
iiiud  was  to  go  in  consequence  of  her  death. 

On  the  behalf  of  the  residuary  legatee,  it  was  contended  that  none  of  the 
daughters  were  to  take  by  survivorship,  for  that,  "  after  their  deaths,'*  was  to 
be  taken  after  their  respective  deaths ;  the  meaning  of  the  testator  being  to  ^ve 
the  share  of  each  one  of  his  daughters  to  her  children :  consequently,  the  snaiie 
of  Elizabeth,  who  died  without  leaving  issue,  must  go  over  to  the  residuary 
legatee. 

For  the  surviving  children  of  one  of  the  daughters,  it  was  submitted  that  the 
testator's  daughters  took  an  absolute  gift  to  them  as  tenants  in  common  for  life, 
and  to  the  survivors  of  them ;  and  that  the  expression,  after  their  deaths,  was  a 
general  one,  signifying  nothing  more  than  after  their  interests  were  determined, 
which  interpretation  would  shut  out  the  residuary  legatees. 

For  other  parties,  who  represented  the  deceased  children  of  a  daughter,  con- 
tended that  ^^  surviving  "  was  confined  to  the  period  of  the  testator's  death. 

The  Vice-Chancellor. — In  this  case  the  testator  has,  in  the  first  place, 
given  a  joint  tenancy  in  the  fund  to  his  daughters,  and  then  a  tenancy  in  com- 
(«)  Reported  by  G.  Goldsmith,  Esq.,  Barriater*at>ltw. 


SOLPE  V.  SOLFE.  T« 

mon  during  their  joint  lives.  I  say  as  tenants  in  common ;  for  he  directs  as 
follows:  **  Nothing  but  their  receipts  shall  be  a  release  or  discbarge  to  my 
trustees,^  &c.  Now  he  must  be  presumed  to  have  intended  that  this  bequest 
should  continue  so  long  as  any  of  his  daughters  should  require  maintenance, 
that  is,  during  their  lives.  He  then  ffoes  on  to  declare,  that  the  principal,  after 
their  deaths,  wall  be  given  in  emiaf  parts  to  the  surviving  children  as  they 
arrive  at  the  age  of  twenty-one.  When,  therefore,  is  the  principal  to  go  over  ? 
The  expression  is,  ^'  after  their  deaths,^  that  is,  after  the  deaths  of  alL  There 
are  no  words  of  severance  ;  after  the  death,  therefore,  of  all  of  the  daughters^ 
the  fund  is  to  go  to  the  surviving  children,  which  I  think  is  intended  to  mean 
the  aggregate  class  of  children.  My  opinion  is  that,  as  the  testator  ^ives  the 
money  to  his  five  daughters  during  tneir  lives,  with  a  clause  directing  their 
receipts  and  the  gift  over,  it  makes  those  four  daughters,  who  survived  their 
sister  Elizabeth,  tenants  in  common  during  their  lives.  When  another  daughter 
dies,  another  question  may  arise  in  respect  to  an  accrued  share. 


THE  VICE-CHANCELLOR  OF  ENGLAND. 

TTiursday  and  Friday ^  January  29  and  30,  1846. 

ROLFE  V.  RoLFE.  (a) 

Partnerihip — Covenant  t^forcibk  in  part,  andas  to  another  part  not — Contideratum. 

A  dUtolution  o/ partnership  took  place  between  two  tradeemen,  A  and  B.  B,  one  qf  the  parlnert,  in 
eoneideraiion  of  A,  the  other  partner t  paying  him  a  certain  sum  of  money,  made  an  assiynment  qf 
all  his  interest  in  the  said  business  to  A,  and  entered  into  a  cotfeiumt  not  at  any  time  to  carry  on 
or  anjfage  in,  alone  or  with  any  other  person,  the  trade  or  business  ftfa  tailor  within  the  space  t^ 
twenty  miles  from  London.  In  a  subsequent  part  qfthe  same  deed,  A  covenanted  that  B  should  bo 
employed  as  a  cutter  in  the  said  business  so  long  as  it  should  be  carried  on,  or  so  long  as  B  should 
diligently  and  faithfully  attend  to  the  said  business.  Upon  an  injunction  bill  filed  to  restrain  B 
Urom  carrying  on  the  business  qfa  tailor :  Held,  that  although  so  much  qfthe  agreement  as  referred 
to  the  employment  of  B  could  not  be  enforced  in  a  Court  qfSquity,  yet,  there  being  a  good  considera^ 
tion  for  B*s  negative  covenant  not  to  carry  on  busineu,  S^c,  the  Court  would  enforce  that  pari 
of  the  agreement.  Held  also,  that  acting  as  the  foreman  for  another  party  in  the  business  of  a 
tailor  was  a  violation  qfthe  agreement  on  the  part  qf  B. 

F1ROM  the  statement  in  the  bill,  it  appears  that,  in  the  year  ISSS,  the 
t)Iaintiir,  F.  Rolfe,  together  with  his  father,  James  Rolfe,  and  the  plaintiff's 
brotner,  William  Rolfe,  carried  on  in  co-partnership  the  business  of  tailors ;  in 
the  month  of  September  in  that  same  year,  they  affreed  to  dissolve  the  partner- 
ship, and  a  deea  for  that  purpose  was  accordmeW  executed  by  them,  whicb^ 
after  reciting  that  the  saia  James  Rolfe  and  William  Rolfe  had  respectively 
agreed  to  give  up  to  the  plaintiff  all  their  respective  interests  in  the  goodwill  of 
the  said  business,  and  of  the  stock  in  trade,  &c.,  in  consideration  of  the  plaintiff 
securing  to  the  said  James  Rolfe,  during  his  life,  an  annuity  of  200/,  and  to 
Elizabeth  Rolfe,  wife  of  the  said  James  Rolfe,  if  she  should  survive  him,  an 
annuity  of  50/. ;  and  in  consideration  of  1,050/.  to  be  paid  to  the  said  William 
Rolfe,  the  said  James  Rolfe  and  William  Rolfe  for  the  consideration  aforesaid^ 
assigned  all  their  interest  in  the  said  partnership  business  to  the  plaintiff,  his 
executors,  administrators,  or  assigns;  the  deed  contained  the  following  cove- 
nant  on  the  part  of  the  said  James  Rolfe  and  William  Rolfe  respectively ;  ^^  that. 
(a)  Reported  by  O.  Qoldsmxtb,  Eaq.,  Baixister-at-Uw. 
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u  oai»ideradon  of  tbe  ptendftet,  tliej,  iIm  arid  James  Bolfe  and  Wflliam  RdBt 
Ntpectively,  diould  not,  nor  would  at  any  time  or  times  thereafter,  carry  oo  or 
practise,  or  engage  in,  alone  or  with  any  other  person  or  persons.^  die  trade  or 
oosmess  of  a  taikM*,  or  (^  a  tailor  or  draper,  within  the  space  of  twenty  miles 
fiom  the  Standard  at  Comhill,  in  the  City  of  London.  And  further,  that  they, 
die  said  James  Rolfe  and  William  Rolfe  respectively,  or  their  respective  execu- 
tors or  administiBtDrs,  should  not,  nor  would  at  any  time  or  times  thereafter,  by 
tlwinselves  respectively,  or  by  any  agent  or  agents,  do,  or  omit  respectively,  any 
act,  matter,  or  thing  whatsoevet,  by  the  doing  or  omission  whereof  respectivdy, 
tfie  plaintiff,  his  executors,  administrators,  or  assigns,  should  or  might  be 
hindered  and  obstructed  from  receiving  the  full  benefit  of  the  goodwill  therein- 
before assigned,  or  intended  so  to  be,  or  any  of  them,  or  any  part  or  parts  thererf 
lespectively ;  but  on  the  contrary,  that  they,  the  said  James  Rolfe  and  William 
Rolfe  respectively,  and  their  respective  executors  and  administrators,  should 
and  would,  upon  every  reasonable  request  to  be  made  for  that  purpose  by  the 
plaintiff,  his  executors,  administrators,  or  assigns,  make,  do,  perform,  and 
execute  all  and  every  such  further  and  other  lawful  and  reasonable  acts,  deeds, 
nilitters,  and  things  whatsoever,  as  he,  the  said  James  Rolfe,  his  executors,  ad- 
ministratoi's,  or  assigns,  should  advise  and  require  to  be  done  for  the  better 
effectuating  these  presents,  and  every  assignment,  power,  clause,  matter,  and 
thing  thereinbefore  contained>  and  for  the  better  and  more  speedily  and  effectu- 
ally recovering,  receiving,  and  getting  in  by  plaintiff,  his  executors,  adminia- 
trators,  and  assigns,  the  effects  and  premises  thereinbefore  assigned  or  intended 
so  to  be,  and  every  part  thereof,  and  for  the  enioyment  by  the  plaintiff,  his 
executors,  administrators,  or  assigns,  of  the  said  goodwill ;  and  also  should 
and  would  give  their  respective  assistance,  and  use  their  respective  best  endea- 
vours that  the  said  debts,  effects,  and  premises  might  be  speedily  and  effectually 
got  in  and  received  by  the  plaintiff,  his  executors,  administrators,  or  assigns,  and 
the  said  goodwill  enjoyed  by  him  and  them.  And  it  was  further  witnxssjei), 
that  in  pursuance  and  further  performance  of  the  said  agreement  on  the  part  of 
the  plaintiff,  and  in  consideration  of  the  premises,  the  plaintiff  did  thereby  for 
himself,  his  heirs,  executors,  administrators,  and  assigns,  covenant,  promise, 
and  agree  with  and  to  the  said  William  Rolfe,  his  executors,  administrators,  and 
assigns,  that  he,  the  said  William  Rolfe,  should  be  employed  as  a  cutter  in  the 
saia  business  so  to  be  carried  on  by  plaintiff,  his  executors,  administrators, 
or  assigns,  so  long  as  the  said  business  should  he  so  carried  on  by  him  or  theaij 
or  so  long  as  Ae,  the  said  William  Rolfe,  diliaently  and  faithfuUy  attended  to 
the  said  business,  and  devoted  the  whole  of  his  time  thereto  ;  and  during  sudi 
time,  and  so  long  as  the  said  William  Rolfe  should  be  so  employed,  the  plaintiff, 
his  heirs,  executors,  administrators,  and  assigns,  should  and  would,  from  time 
to  time,  pay,  or  cause  to  be  paid,  unto  the  said  William  Rolfe,  by  way  of 
salary  for  such  employment,  such  a  sum  of  money  as  should  for  the  time  being 
be  equal  to  the  rates  and  proportions  following;  that  is  to  say,  during  the  life  m 
the  plaintiff,  at  the  rate  of  dL  5s.  per  centum  on  the  amount  of  money  received 
on  account  of  the  said  business,  and  after  the  decease  of  the  plaintiff,  then 
at  the  rate  of  7L  10s.  per  centum  on  the  amount  of  money  received  on  account 
of  the  said  business.  And,  lastly,  the  said  William  Rolfe,  for  the  observance 
and  performance  of  all  and  singular  the  covenants  and  agreements  in  the  said 
indenture  on  his  part  containea,  did  thereby  bind  himself,  his  heirs,  executors, 
and  administrators,  to  the  plaintiff,  his  executors  or  administrators,  in  the  fiill 
sum  of  1,000/.  of  lawful  money  of  Gh^at  Britain,  as  liquidated  damages,  and  not 
as  a  penalty,  or  relievable  against  either  at  law  or  in  equity .**' 

The  bill  also  stated  that  the  1,050^  ww  paid  by  the  plaintiff  to  defendant— 
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that  the  daintiff  continued  the  said  businessy  and  employed  the  defendant  as  a 
cutter,  down  to  the  month  of  October  last,  when,  in  consequence  of  his  inatten- 
tion to,  and  neglect  of,  plaintiff's  business,  and  of  the  plaintiff  having  oveqxdd 
the  defendant,  as  regarded  the  per-centage,  upwards  of  1,300/.,  he  had  declined 

Eying  him  any  more  salary  until  he  had  repaid  himself  the  amount  which  he 
d  overpaid  defendant ;  tnat  the  defendant  then  withdrew  from  plaintiff's  em- 
ployment altogether,  and  commenced  business  in  London,  as  a  tailor,  in  part- 
nership with  another  jperson.  The  bill,  therefore,  prayed  that  the  defendant 
might  be  restrained  from  further  carrying  on,  or  practising,  or  engaging  in, 
ahme,  or  with  any  other  person  or  persons,  the  trade  or  business  of  a  tailor  and 
draper,  within  the  space  of  twenty  miles  from  the  Standard  in  Comhill,  in  the 
city  of  London,  and  from  interfering  with,  injuring,  or  disturbing  the  enjoy- 
ment  by  plaintiff  of  the  goodwill  in  the  said  trade  or  business.  The  plajmtiff 
now  moved  for  the  injunction.  Several  affidavits  were  filed  by  the  defendant  in 
oppofiiti(»i  to  the  motion,  for  the  purpose  of  shewing,  amongst  other  things,  that 
the  defendant  was  only  acting  in  the  capacity  of  a  foreman  to  a  person  by  die 
name  of  Willis,  in  the  business  of  a  tailor ;  Willis  being  at  that  time  a  nair- 
dresaer  and  perfumer. 

Bethell  and  T.  H.  Terrell^  in  support  of  the  motion. 

JiHnea  Parker  and  Giffbrd^  on  the  other  side,  contended,  that  unless  the  Court 
could  carry  the  whole  agreement  into  effect,  it  would  not  interfere  as  to  part 
only;  and  that  the  performance  of  the  second  part  of  the  agreement  could  not 
be  enforced,  if  a  specific  performance  could  not  be  decreed  as  to  the  whole.  If 
as  to  a  part  of  the  agreement  the  Court  could  not  give  relief,  as  where  the 
remedy  was  in  damages  at  law,  the  Court  would  not  say,  *<  so  far  you  may  come 
into  equity,  but  the  other  party  must  be  left  to  his  remedy  at  law."^  Moreover, 
the  covenant  was  in  itself  unreasonable,  namely,  that  the  defendant  should  not 
even  work  at  his  trade  within  twenty  miles  of  London.  And  lastly,  by  the 
defendant's  acting  as  foreman  of  another  person,  he  was  not  doing  any  thing  in 
violation  of  the  covenants,  and  could  not  thereby  be  considered  as  a  trader 
within  the  meaning  of  the  bankrupt  laws. 

Cases  dted :  Kemble  v.  Kean  (6  Sim.  338) ;  Kimberley  v.  Jennings  (ib. 
840) ;  Hoo]^  v.  Brodrick  (11  Sim.  47). 

Bethellf  m  reply,  contended  that,  in  the  first-mentioned  case  cited  by  the 
other  side,  the  prayer  of  the  bill  was,  that  the  agreement  might  be  specifically 
performed,  and  in  the  mean  time  that  the  defendant  Xean  might  be  restrained 
from  acting  at  Drury-lane  Theatre,  and  that  the  observation  of  the  Court  in  that 
case  was  not  conclusive,  namely,  that  the  injunction  was  sought  by  the  plaintiff 
as  auailiary  only,  which  differed  from  the  present  case,  as  also  did  the  other 
two  mentioned  cases ;  since  that  part  of  the  agreement  relating  to  the  employ- 
ment of  the  defendant  by  the  plaintiff  being  wholly  independent  of  that  part 
which  related  to  the  negative  covenant,  it  was  capable  of  being  enforced  by  the 
Court* 

The  Vice-Chancelloe.  —  This  agreement  may  be  divided  into  two 
parts  : — The  first  part  is,  that  a  thousand  guineas  should  be  paid  to  William, 
and  an  annuity  to  the  fatber-^the  partnership  was  to  be  dissolved,  and  the  busi- 
ness carried  on  by  Francis,  part  of  the  stipulation  bein^,  that  William  was  not 
to  carry  on  the  business  of  a  tailor  within  a  certain  distance  mentioned  in  the 
agreement.  Then  comes  the  second  part  of  the  agreement,  which,  upon  the 
very  face  of  it,  was  only  intended  to  be  continued  during  the  option  of  either  of 
the  parties ;  for  the  terms  are  not  absolutely  laid  down  that  William  should  be 
employed,  and  a  definite  sum  paid  to  him ;  but  either  party  might,  under  the 
terms,  put  an  end  to  it,  and  no  relief  is  sought  in  reference  to  this  part  of  the 
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agreement.  Now,  this  part  of  the  agreement  was  to  the  effect  that  Francis 
would  employ  his  brother  William  during  the  continuation  of  the  business,  or 
8o  long  iis  William  *<  diligently  and  faithfully  attended  to  the  said  business  ;^ 
and,  during  the  time  he  should  be  so  employed,  Francis  was  to  pay  him  a  cer- 
tain per-centage  upon  the  money  received  on  account  of  the  said  business.  It 
was,  therefore,  competent  for  Francis  at  any  time  to  put  an  end  to  the  agree- 
ment by  ceasing  to  carry  on  the  business,  and  for  William,  by  not  faithfully  and 
diligently  attending  to  the  business.  Now  it  is  very  clear  that  no  Court  could 
interfere  with  the  terms  contained  in  this  part  of  the  agreement ;  but  does  it 
follow  that,  because  an  optional  arrangement  formed  a  part  of  the  consideration, 
that  part  of  the  agreement  which  was  really  absolute  cannot  be  enforced? 
There  was  a  consideration  given  for  tlie  defendant  not  to  carry  on  the  business 
within  a  certain  distance — this  of  course  is  an  agreement  which  this  Court  can 
enforce :  the  other  is,  I  admit,  one  whixjh  cannot  be  enforced  by  this  Court ;  but 
this  is  wholly  distinct,  and  as  no  relief  is  sought  in  respect  of  the  latter,  but 
only  an  injunction  in  respect  to  that  part  which  is  plain,  I  am  of  opinion  the 
injunction  ought  to  be  granted.  An  objection  has  been  offered  on  behalf  of  the 
defendant,  tliat  he  has  never  violated  the  agreement.  This  objection  I  do  not 
think  at  all  reasonable.  The  terms  of  the  agreement  are,  "  that  they,  the  said 
James  Rolfe  and  William  Rolfe,  respectively,  should  not,  nor  would,  at  any 
time  or  times  thereafter,  carry  on,  or  practise,  or  engage  in,  alone  or  with  any 
other  person  or  persons,  the  trade  or  business  of  a  tailor  and  draper.'*  Now,  can 
it  be  asserted,  that  when  Wra.  Rolfe  engaged  himself  with  Willis  in  carrying  on 
the  business  of  a  tailor  within  the  limits  prescribed,  whether  as  a  foreman  or  not, 
that  it  is  not  a  breach  of  the  agreement  ? 

Injunction  granted. 


THE  VICE-CHANCELLOR  OF  ENGLAND. 

December  12, 1845. 
Bartholemew  V,  (g) 

Will — Power — Testamentary  execution  qf-^Publication. 

A  tcill  being  made  under  the  terms  qf  a  power  which  required  that  it  thould  be  published  and  atteeted.- 
Held,  that  **  We,  the  undersigned,  attest  to  have  teen  the  above  testator  sign  the  above  will,** 
mnounted  to  a  sufficient  attestation. 

C  BARTHOLEMEW,  by  his  will,  dated  the  6th  day  of  January,  1828, 
#  authorized  and  empowered  Charles  Arch.  Bartholemew,  by  his  last  will  and 
testament  in  writing,  or  any  codicil  or  codicils  thereto,  to  be  by  him  signed  and 
published  in  the  presence  of,  and  attested  by,  two  or  more  credible  witnesses^ 
to  give,  bequeath,  appoint,  or  dispose  of  certain  Bank  Annuities  in  the  said  will 
mentioned.  C.  Bartholemew,  the  first  testator,  died  in  1833;  Charles  Arch. 
Bartholemew  died  on  11th  August,  1837,  having  made  a  will,  which  was  signed 
by  him  and  by  three  witnesses,  with  the  following  attestation :  **  We,  the  under- 
agned,  attest  to  have  seen  the  above  testator  sign  the  above  will.*"  The  will 
had  been  delivered  to  a  district  reviser  in  Germany  before  six  witnesses,  and 
declared  by  the  testator  himself  to  be  admissible.  There  was  also  an  en- 
ydofey  declaring  that  what  was  therein  contained  was  his  unbiased   will, 

(a)  B^orted  by  G.  Goldsmith,  Esq.i  Barrister-at-Iaw. 
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and  that  letters  of  administration  bad  been  granted  with  the  will  and  codicil 
annexed.  The  Master,  to  whom  the  cause  stood  referred,  by  his  report  found 
that  the  said  C.  A.  Bartholemew  had,  by  his  said  will  and  codicil,  duly  aimed 
and  published  in  the  presence  of,  and  attested  by,  more  than  two  witnesses,  fully 
exercised  the  power  of  appointment  by  the  will  of  the  said  Charles  A.  Bartho* 
lemew  reserved  to  him.  The  parties  now  presented  a  petition  to  confirm  the 
Master'^s  report ;  the  only  question  for  the  determination  of  the  Court  being 
whether  the  attestation  of  publication  was  sufficient. 

Bethell  and  Giffordj  in  support  of  the  petition,  contended  that  the  delivery  of 
the  will,  and  the  oeclaration  of  the  testator  that  it  was  his  will,  amounted  to  a 
sufficient  publication. 

Cases  cited :  Mackinley  v.  Sism  (8  Sim.  561) ;  Doe  v.  SpUOmry  (10  Cla. 
&  Fin.  840)  ;  Stanhope  v.  Kein  (2  S.  &  S.  87). 
GoodevCy  for  the  other  parties  in  the  same  interest. 

Walker  and  Collins^  on  the  other  side,  contended  that  there  was  no  attestation 
of  publication,  and  that  the  re<][uirements  of  the  power  were  not  in  this  respect 
fully  satisfied  ;  that  a  clear  distinction  existed  between  a  general  and  a  speciid 
attestation.  In  the  present  case  a  special  attestation  was  required;  and  that  the 
law  in  this  respect  is  that,  if  only  part  of  that  which  is  required  is  expres9ed, 
you  cannot  introduce  the  whole. 

Cases  cited :  Waterman  v.  Smith  (9  Sim.  629)  ;  Ward  v.  Swift  (1  C.  &  M. 
171) ;  Curtis  v.  Kenrick  (8  Mee.  &  W.  461)  ;  Simeon  v.  Simeon  (4  Sim. 
555);  Lempriere  v.  Valpy  (5  Sim.  108);  Moody  \.  Reid  (1  Madd.  516); 
Bullery.Burtt  (4  Adol,  8e  El.  16);  Walters  v.  Melford  (2  Curt.  221); 
George  v.  Rielly  (ib.  1);  Wright  v.  Wakeford  (17  Ves.  454);  Sug.  on 
Powers. 

The  Vice-Chaxckllok.-- The  question  is,  whether  signing  before  the  wit- 
nesses be  not  a  sufficient  publication  ?---or,  in  other  words,  whether  it  sufficiently 
appears  by  the  attestation,  not  only  that  the  will  was  duly  signed,  but  that  it 
was  ialso  published  ?  The  words  of  the  attestation  are,  **  We,  the  undersigned, 
attest  to  nave  seen  the  above  testator  sira  the  above  will.*^  It  is  not,  therefore, 
a  general,  but  a  s{>ecial  attestation ;  and  it  appears  to  me  that  this  is  of  itsdf  a 
sufficient  testification  by  the  witnesses,  of  their  having  seen  the  testator  sign 
what  they  understood  to  be  bis  will;  and  it  is  perfectly  indifferent  in  what 
manner,  or  in  what  words,  that  fact  was  communicated  to  them.  It  seems, 
however,  on  the  face  of  the  attestation,  that  they  were  present,  and  saw  him 
sign  what  thev  believed  to  have  been  his  will.  My  opinion,  therefore,  is,  that 
they  have  sufficiently  attested  publication. 
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VICE-CHANCELLOR  KNIGHT  BRUCE'S  COURT. 

December  23,  1843,  and  January  12,  1846. 

Turner  v,  Fbampton.  (a) 

WiU'—OmiirucHon—Survimn', 

A  tutatrix  gave  the  retidue  qf  her  property  to  A,  B.  tmd  C.  D.  "  equally  to  be  divided  hetweem  them 
t»  ease  they  were  both  living  at  the  time  of  her  decease:  but  if  either  ^f  them  ehould  happen  ie 
die  before  her,  or  at  any  time  after  without  ieeue,  then  she  gave,  devieed,  and  bequeathed  the  share 
of  him  or  her  so  dying,  and  without  iseue,  to  the  survivor  of  them  :**  A.  B.  wnd  C.  D.  survived 
the  testatriiPs  A,  B,  never  had  any  issue,  and  died,  leaving  C  jD.  surviving:  Held,  thai  C.  D, 
was,  in  the  events  which  had  happenedf  entitled  to  the  whole  residue. 

MARY  PENNY,  of  MeLcombe  Regis,  widow,  the  testatrix  in  this  cause, 
by  her  will,  dated  the  Srd  of  August,  1802,  after  making  various  be- 
quests, proceeded  as  follows : — ^<  And  all  the  residue  of  my  moneys,  stocks, 
securities  for  money,  and  other  effects,  I  give,  devise,  and  l)ecrueatfa  unto  my 
add  son,  Taver  Penny,  and  my  daughter,  Harriett  Penny,  equally  to  be  divided 
between  them  in  case  they  are  both  living  at  the  time  of  my  decease ;  but  if 
either  of  them  shall  happen  to  die  before  me,  or  at  any  time  after,  without  issue, 
then  I  give,  devise,  and  "bequeath  the  share  of  him  or  her  so  dying,  and  without 
issue,  to  the  survivor  of  them.*"  Taver  Penny  and  Harriett  Penny  survived  the 
testatrix ;  and  the  former  afterwards  died  without  ever  having  had  any  issue, 
and  leaving  Harriett  Penny  surviving.  This  suit  was  instituted  by  the  per- 
sonal representative  of  Taver  Penny,  claiming  a  moiety  of  the  residue. 

Simpkinson  and  H,  Clarke^  for  the  plaintiff,  contended  that  the  rift  over 
was  void,  and  that  1^  the  use  of  the  word  survivor,  it  was  not  intended  to  sive 
a  personal  benefit.  In  Pinbury  v.  Elkin  (1  P.  Wms.  568),  it  was  dedded, 
where  a  testator  gave  to  his  wife  all  his  goods  and  chattels,  provided  that  if  she 
should  die  without  issue  by  him,  then,  after  her  decease,  80/.  should  be  paid  to 
bis  brother,  that  the  bequest  to  the  brother  was  good,  although  he  died  in  the 
lifetime  of  the  wife.  They  cited  also  Pye  v.  Linwood  (6  Jurist,  618) ;  Beau-^ 
derk  v.  Dormer  (Jt  Atk.  308) ;  (b)  Cantpbell  v.  Harding  (S  Russ.  &  Myl. 
«90) ;  (c)  Garrati  v.  Cockerell  (1  Y  &  C,  C.  C.  494) ;  Barlow  v.  Salter  (17 
Ves.  479)  ;  Masaey  v.  Hudson  (S  Mer.  ISO)  ;  (d)  and  JTeiley  v.  Fowler  (8 
Bro.  Pari.  Ca.,  Toml.  ed.  899). 

(a)  Reported  by  G.  S.  Axlnvtt,  Esq.,  Barrb-  charged  with  two  seyeral  leg^ades  to  E.  P.  andV.P., 

ter«Maw.  md  in  eaM  E.  P.  or V.  P.  <&e  witlMHit  lawftd  imm, 

{b)  Beauelerk  ▼.  Dormer,    June  17, 1743.    Lord  then  the  whole  of  the  said  two  legacies  to  go  and  be 

Chancellor  Hardwicke.— K.^bj  his  will,  said,  **  I  paid  to  the  snrriTor  of  them,  his  or  her  exocatbn, 

make  D.  my  sole  heir  and  ezecntrix ;  and  if  she  die  administrators,  or  assigns.    £.  P.  died  in  the  tetta- 

withont  issne,  then  to  go  to  B.''    D.  levied  a  fine,'  tor's  lifetime,  leaving  a  widow,  but  no  issue.    The 

and  suffered  a  recovery  of  the  real  estate,  and  insisted  following  judgment  was  given  by  Sir  William  Grant : 

she  had  an  absolute  right  both  to  the  real  and  per-  **  I  think  the  bequest  over  in  this  case  is  too  remote, 

sonal  estates  of  the  testator,  and  was  not  obliged  to  Abequest  to  A.  after  the  death  of  B.  does  not  import 

account.    Held,  that  the  limitation  over  was  void,  that  A.  must  himself  live  to  receive  the  legacy.    Xlie 

and  could  not  be  confined  to  D.'s  dying  without  issue  interest  vests  at  the  death  of  the  testator,  and  is 

living  at  the  time  of  her  decease.  transmissible  to  representatives  who  shall  take  when- 

(0  Campbell  v.  Harding,    July  19  and  26,  1831.  ever  the  event  of  B.'s  death  may  happen.    So,  if  the 

Lord  Brougham,  L.  C— A  testator  gave  to  B.  a  bequest  be  to  A.  in  case  B.  shall  die  without  issue, 

sum  of  stock  and  his  house  and  land  at  C,  with  a  If  that  were  allowed  to  be  a  good  bequest,  A. 'a  repre- 

direction  that,  if  she  married,  the  property  should  be  sentatives  would  be  entitled  to  take  at  whatever  time 


settled  solely  upon  herself  and  children ;  but  in  case  the  issue  might  fail.    It  is  for  that  reason  that  it  is 

of  her  death  without  lawful  issue,  the  money  so  left  held  too  remote.    But  if  A.  is  persomdly  to  take  the 

to  her  to  be  equally  divided  betwixt  his  nephews  and  legacy,  then  the  presumption  is  strong  that  an  isL« 

nieces  who  might  be  living  at  the  time,  and  the  land  definite  failure  of  issue  could  not  be  in  the  testator^s 

at  C.  to  his  nephew  J.  H.    Held,  that  B.  took  on  contemplation.    Primd  facie,  a  bequest  over  to  the 

absolute  interest  in  the  stock.  survivor  of  two  persons,  after  the  death  of  one  with- 

(d)  MasseyY,  Hudson,   Febmary,  1817.    Sir  Wn-  out  issue,  furnishes  this  presumption ;  for  it  will  be 

liam Grant,  M.R.— In  this  case  an  estatevras  devised,  intended  that  the  survivor  was  meant,  individoally 


Bmmell  and  Priar^  for  the  defendant  Harriett  Penny. — lnMas§ey  v.Hudiom 
(S  If  er.  188),  the  Master  of  the  Rolls  said :  <<  Primd  faciei  a  bequest  over  to  the 
survivor  of  two  persons,  after  the  death  of  one  without  issue,  furnishes  this 
fRSumption  ;  for  it  will  be  intended  that  the  survivor  was  meant,  individually 
sad  jpersonally,  to  enjoy  the  legacy,  and  |EK>t  merely  to  take  a  vested  interest, 
wliidi  might  or  might  not  be  aooompanied  by  actual  possession.'*  In  Hughes 
v«  iSoyer  (I  P.  Wms.  5S4),  it  was  hdd,  that  where  a  testator,  having  two  ne^ 
phews,  A.  and  B.,  bequeathed  his  personal  estate  to  A.  and  B. ;  and  upon  eithar 
of  them  dying  without  children,  then  to  the  survivor,  the  bequest  was  good. 
They  eitedi  also  Lepim  v.  F0tard  (le  Russ.  &  Myl.  878) ;  FiAer  v.  Burrm 
(2  Hogan,  158) ;  and  Jfoc^pmnon  v.  Ptach  (2  Xeen,  555). 

Elmdeyj  for  the  defendant  Framptan,  who  was  the  survivii^  executor  of 
Mary  Penny,  the  testatrix. 

SimpkinsiMy  in  reply. 

January  12,  1846. 

The  Vicb-Chancbllox. — The  question  in  this  case  is  as  to  the  construe* 
tion  of  a  residuary  clause  in  the  will  of  Mrs.  Penny,  a  will  which  is  not  afiRected 
by  the  recent  Wills  Act  The  clause  is  in  these  words:  ^<  All  the  residue  of 
my  moneys,  stocks,  securities  for  money,  and  other  eflRacts,  I  give,  devise,  and 
iiequeath  unto  my  said  son,  Taver  Penny,  and  my  daughter,  Harriett  Penny, 
equally  to  be  divided  between  them,  in  case  they  are  boUi  living  at  the  time  of 
my  decease.  But  if  either  of  them  shall  happen  to  die  before  me,  or  at  any 
time  after,  with<Mit  issue,  then  I  give,  devise,  and  bequeath  the  share  of  him  or 
her  so  dying,  and  without  issue,  to  the  survivor  of  them.'*^  The  facts  are  these : 
'-—Taver  Penny  (whom  the  plaintiff  represents,  and  Harriett  Penny,  who  is  a 
defendant,  survived  the  testatrix,  and  Taver  Penny  died  without  leaving  any 
issue,  and  without  ever  having  had  any ;  but  Harriett  Penny  is  alive.  The 
plaintiff  claims  a  moiety  of  the  residue  in  right  ef  Taver  Penny ;  this  claim  is 
lesisted  by  the  defendant,  Harriett  Penny,  who  asserts  a  title  m  herself  to  the 
whole ;  this  contention  the  Court  has  to  decide.  The  odier  parts  of  the  will 
afford  little  or  no  assistance  in  the  work  of  interpreting  the  clause  in  question. 
If  I  were  to  consider  any  thing  in  the  other  parts  of  the  will  as  favourable  to 
one  construction,  I  must  consider  others  as  containing  something  favourable  to 
the  opposite  construction.  They  may  be  considered,  therefore,  as  of  no  sub- 
stantial value  for  any  purpose  of  the  argument.  The  words  ^*  at  any  time'* 
may,  perhaps,  be  reasonably  contended  as  bein^  in  favour,  though  by  no  means 
conclusively,  of  the  plaintiff.  But,  on  the  other  hand,  the  word  "and"  oc- 
curring between  thp  word  **  dying''  and  the  words  "  without  issue,''  seems  to 

and  penoDally,  to  enjoy  the  legacy*  and  not  merely  manner  as  that  the  sonrlTor  might  take  ?    IW  it  hy 

to  take  a  rested  interest,  'which  might  or  might  not  this  test.    Sampoae  a  hequest  over  after  an  indeS- 

be  accompanied  by  actoal  possession.    For,  if  the  nite  failore  of  issue  were  good,  and  that  the  issue  of 

snrTivorahip  be  necessary  only  to  vest  the  interest,  the  person  first  dying  were  not  to  fail  for  fifty  years 

and  to  render  it  transmissible,  the  objection  of  re-  after  the  death  of  the  survivor ;  how  could  the  claim 

motenesa  is  not  at  ril  obviaited,  and  the  restrfetiTe  of  his  representatiTes  at  that  period  be  ezdnded? 

presumption  does  not  arise.    Now,  the  addition  of  They  woold  say,  our  testator  was  the  torvhror;  he, 

tiie  words  "executors,  administrators,  or  aislgaa,"  therefore,  took  a  mated  Intereat  in  the  legacy,  aid 

«idadea  the  presumption  that  it  was  a  mere  personal  the  event  has  now  happened  on  which  it  was  given 

benefit  that  was  intended  for  the  surriTor.    For,  to  him.    Couid  it  be  said  that  the  legacy  was  per- 

tbowh  there  should  be  no  such  failure  of  issue  as  sonal  to  the  individual,  and  that  if  he  himself  did  not 

woujd  enable  him  personally  to  take,  yet  his  repre-  lire  till  it  could  vest  in  possession,  nobddy  could 

sentntives  would  be  entitied  to  claim  in  his  right,  daim  in  the  duiracter  of  Us  representative  ?    The 

whensoever  the  failure  of  issue  should  happen.    I  answer  would  be,  that  by  the  express  words  of  the 

eannot,  therefore,  acquiesoe  hi  the  decision,  as  re-  will  it  is  given  to  Um  and  his  representatives.    It  is 

ported,  in  IfiehoUB  v<  Skkmer,  arit  is  repugnant  to  therefbre  notapefsonal,  botatraasmlaBible  interest, 

tke  r€rj  ptiodnla  on  whieb  it  professes  to  proeeod.  and  eontequently  the  groand  Alls  on  which  alone 

-                      t,  .,  ^      _.^  .^.^    _     ..        .„  ^^  words  'dying  without  issue*  could  have  re- 

'  '  ^^ in." 


For,  how  could  it  be  said  that,  as  the  will  was 
worded,  it  mustbeadytagwIthMftlMPBeis  aaeba 


86  REAL  PROPEBTY  AND  CONTEYANCINO  CASES. 

me — ^if  the  observation  is  not  too  slieht — ^to  afford  some  ground  of  argument 
against  it,  though  far  from  oonclusivm*  The  most  important  point  for  consi- 
deration would  be,  the  meaning  and  effect  of  the  word  *^  survivor.^  If,  instead 
of  that,  the  testatrix  had  used  the  word  <*  other,"  I  am  not  prepared  to  say  that 
the  plaintiff ^s  claim  could  have  been  resisted  by  Harriett  P^ny ;  and  as  the 
word  ^^  survivor  ^  is  sometimes  considered  as  meaning  ^  other,^  it  seems  material 
to  determine  whether  that  is  its  meaning  in  the  clause  of  the  will  now  bef<xe 
the  Court.  If  the  word  ^<  survivor^  is  to  be  taken  in  its  ordinary  sense,  then 
the  ground  upon  which  I  understand  Finbury  v.  Elkin,  Hughes  v.  Sayer,  and 
Keuey  v.  Fowler,  to  have  been  decided,  and  the  judgment  ddivered  by  Sir 
William  Grant  in  Massey  v.  Hudson,  and  other  well-known  authorities, 
would  lead  one  to  think  that  the  proper  conclusion  would  be  in  favour  of  the 
validity  of  the  gift  to  Taver  Penny  of  the  moiety,  in  the  events  which  have 
happened,  fiut  if  the  word  *^  survivor"  is  to  be  read  as  << other,"  and  if  the 
law  permits,  incases  of  this  class,  a  leaning  in  favour  of  one  construction  rather 
than  another,  that  leaning  is  certainly  for  supporting  the  bequest ;  but  the  be- 
quest would,  here,  be  destroyed  by  such  a  reading,  and  I  consider  this  sufficient 
to  prevent  the  departure  from  the  correct  and  simple  sense  of  the  word.  A  caae 
maybe  put  of  the  death  of  one  of  the  two  residuary  legatees,  leaving  issue,  and 
afterwards  tl)e  issue  existing,  the  death  of  the  other  residuary  lej^atee  without 
having  had  any,  both  having  survived  the  testatrix.  Thi^  consideration  ap- 
pears to  me,  however,  not  to  countervail  that  which  I  have  before  mentioned. 
Although  this  is  my  impression,  I  think  the  case  is  one  of  considerable  diffi- 
culty, and  I  should  have  postponed  the  delivery  of  my  judgment  if  I  had 
thought  it  likely  that  I  could  usefully  bestow  more  reflection  than  I  have. 
After  turning  the  case  repeatedly  in  my^  mind,  the  conclusion  to  wliich  I  have 
come  is,  that  a  lawyer  may,  without  impropriety,  decide  as  any  other  man, 
reading  it  impartially,  would  decide  it,  namely,  in  favour  of  the  defendant,  Har- 
riett Penny.  The  suit  was,  in  my  opinion,  fair  and  reasonable ;  and  I  condder 
that  the  plaintiff,  although  failing,  must  have  costs  out  of  the  estate.  The  trus- 
tees to  have  their  costs,  as  between  solicitor  and  client. 


ROLLS  COURT. 

Monday,  January  26,  and  Monday,  March  2,  1846. 

DONOVAX  V.  N£EnHAM.(a 

Will^Consiruction^Jniereti  on  legaqf  payable  at  afiOure  dap—Portton-^MoMenamee, 

The  rule  w»  tkai  where  a  legacy  ie  gwen^  payable  at  a  future  day,  it  ehall  not  carry  mtereet  till  the 
day  of  payment  arrhee. 

The  exception  to  the  rule  ie  where  a  parent  gwe$  a  legacy  to  hie  child,  payable  at  a/uture  day  :forim 
that  ease,  interest  i$  allowed  on  the  legacy,  whether  veeted  or  not  veeted,  on  the  prenamptUm  thai 
the  parent  did  not  mean  to  leave  the  child  unprovided  for  till  the  payment  of  the  legacy. 

But  if  the  parent  has  provided  for  the  child's  maintenanee  out  qf  another  fmd,  then  the  rule  u  tie 
same  as  in  the  case  qfa  stranger. 

Where,  therrfore,  a  father  devised  to  his  eldest  son  in  tail  certain  real  estate,  and  gave  him  a  legacy 
of  considerable  amount,  and  then  bequeathed  the  residue  of  his  real  and  personal  estate  to  trustees, 
for  the  benefit  of  his  younger  children  on  attaining  21 ,  with  a  gift  over  {in  case  of  none  qf  the  younger- 
children  living  to  take  an  absolute  interest)  to  Ms  eldest  son;  and  directed  Ms  trustees  to  pay  suctk 

(a)  Reported  by  J.  Macaulat,  Esq.,  Btrrieter^-law. 
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ihtm  9ui  m  ntek  pn(fe»sumt  or  huimiit  an  it  migki  ^e  tkoufkt  adwutbU;  it  wa»  held  thtd  tit 
tidnt  wn.  flM»  not  entUied  to  mterett  on  hit  legaeg  for  Air  mainttnanet^  but  only  to  momientmeo 
oni^tho  fonoral  tstaie  liko  the  other  ekildrfn, 

riiJtllS  was  a  suit  instituted  for  the  administnition  of  the  estate  of  James  Dodo* 
JL  Tan,  the  testator  in  the  cause  ;  and  on  the  16th  of  March,  1836,  a  decree 
on  further  directions  was  made  therein,  declaratory  of  the  rights,  under  hb 
fiitber's  will,  of  Oeor^  Donovan,  the  testator's  eldest  son,  and  then  an  infant. 
George  Donovan  having  attained  his  age  of  21  years,  and  being  dissatisfied 
with  the  decree,  presented  a  petition  of  re-bearing,  which  now  came  on  to  be 
heard. 

The  testator,  by  his  will  of  the  S5th  of  March,  1886,  gave  his  wife,  in 
addition  to  an  annuity  of  8001.  a  year,  to  which  she  was  entitled  under  her 
marriage  settlement,  the  sum  of  2,000/.,  with  interest  thereon  at  5  per  cent, 
irom  his  death,  together  with  other  benefits ;  and  devised  the  freehold  estate  of 
Buckham  Hill,  in  Sussex,  to  his  son  George  in  tail  male,  with  remainders  over 
in  tail  to  the  other  children,  as  therein  mentioned.  After  making  these  and 
other  bequests,  the  testator  then  proceeded :— *<  I  give  and  bequeath  to  m^  said 
son,  George  Donovan,  the  sum  of  20,000/.  in  the  91.  per  Cent.  Consolidated 
Annuities,  to  be  paid  to  him  on  his  attaining  his  age  of  21  years; ^'  and  in  the 
event  of  his  dying  before  he  should  attain  that  age,  the  20,000/.  Consols  was  to 
go  successively  to  such  of  the  children  as  should  take  an  estate  tail  in  the  real 
estate.  He  then  devised  and  bequeathed  to  his  trustees,  Alexander  Donovan 
and  Richard  Thomas  Needham,  all  his  real  and  personal  estate,  not  specifically 
bequeathed,  on  trust,  after  payment  of  the  said  two  sums  of  2,000/.  and  20,000). 
Consols,  to  stand  possessed  of  the  residue,  ^*  to  and  for  the  use  at  suck 
younger  child  or  children  lawfully  begotten  as  he  might  have  at  the  time  of  his 
death,  or  bom  in  due  time  after,  to  m  divided  equally  between  such  younger 
children,  and  paid  respectively  to  such  of  them  as  should  be  boys,  at  the  age  of 
21,  and  to  sucn  of  them  as  should  be  girls,  at  the  respective  ages  of  21,  or  days 
of  marriage,  whichever  should  first  happen,  and  to  become  vested  legacies  m 
eaich  of  bis  said  children  on  his  or  her  attaining  his  or  her  age  of  21  years,  or  on  his 
said  daughters  attaining  21  years,  or  day  or  days  of  marriage,''  with  benefit  of  sur- 
vivorship. In  case  he  should  leave  no  younger  children,  or  they  should  all  die 
before  tney  became  entitled  to  vested  interests,  the  testator  gave  his  residuary 
property  to  his  eldest  son,  George,  payable  at  21 ;  and  if  he  should  die  under 
that  age,  then  over.  The  testator  then,  after  declaring  that,  in  the  event  of 
George^s  death  under  21,  no  son  taking  the  real  estate  ana  the  20,000/.  Consols 
should  be  entitled  to  any  share  in  the  residue,  unless  he  should  be  an  only  son> 
directed  his  trustees,  *^  during  the  minorities  of  his  Maid  children,  to  pay  and 
advance  such  sum  and  sums  of  money  as  they  should  think  proper  and  necessary^, 
finr  the  education,  maintenance,  and  clothing  of  his  said  children,  and  for 
placing  them  in  such  professions  and  businesses  as  it  might  be  thought  advisable, 
and  his  said  trustees,  in  their  discretion,  should  see  fitting  and  necessary,  with 
the  advice  and  consent  of  their  mother,  if  living ;  and  if  not,  at  their  own  dis» 
cretion  ;  ^'  and  he  appointed  the  said  Alexander  Donovan  and  Richard  Thomas 
Needham  his  executors.  By  a  codicil  to  his  will,  bearing  date  the  11th  of 
November,  1830,  the  testator  gave  George  an  additional  l^acy  of  15,000/.,  on 
the  same  terms  and  with  the  same  restrictions  and  limitations  over  as  were 
declared  respecting  the  20,000/.  Consols  ;  and  on  the  11th  December,  1832,  he 
departed  this  life,  leaving  his  wife,  his  son  George,  and  three  younger  children, 
all  infants,  him  surviving.  A  suit  having  been  instituted  by  the  younger 
children,  for  the  administration  of  the  testator*s  estate,  a  question  arose  wheth^ 
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^G«orge,  the  eldest  son,  was  or  was  not  entitled  to  interest  on  bis  two  legaeies  of 
^,000/.  Consols  and  15,000t  for  his  maintenance.  The  cause  coming  on  to  be 
heard  oix  further  directions,  this  question  was  arguedy  and  by  the  decree  tHen 
made  it  was  declared,  among  other  things,  that  George  would  be  entitled  to  be 
paid  bis  legacies  on  his  attaining  21,  but  that  in  the  mean  time  he  was  not 
-entitled  to  be  paid  any  interest  upon  them ;  and  that  untfl  George,  or  some 
one  of  the  other  children  entitled  to  those  kgaeies  in  the  event  of  his  deadi 
under  ^1,  should  attain  that  age,  the  whole  of  tlie  residuary  real  and  personal 
estate,  including  the  two  legaisies,  should  constitute  the  fund  out  of  whidi  all 
the  c^iildi^Oy  George  equally  with  the  others,  were  to  be  matntained.  Tins  decfee 
not  being  satisfactory  to  George,  he,  on  attaining  21^  presented  a  petition  of 
re-hearing  as  to  the  non-allowance  of  interest  on  his  legacies,  and  as  to  ihiar 
being  mixed  up  with  the  other  property  iu  one  eommoo  lund  for  the  rnainte- 
nance  of  all  the  children  ;  and  this  petition  now  cane  on  to  be  heard. 

Kinderaley  (with  him  H.  Ciarke),  for  the  petitioner.-^Tbe  question  is, 
whether,  under  the  circumstances,  the  will  and  codicil  justified  the  declaratioil, 
that  George  Donovan  would  be  entitled  to  the  legacies  on  attaining  21,  but  not 
to  interest  thereon  in  the  mean  time ;  and  whether  the  residuary  estate,  incladiii^ 
the  legacies,  formed  the  proper  fund  for  the  maintenance  at  the  children. 
Now,  m  the  first  place,  it  is  ^per  to  consider  what  is  the  effect  of  the  gift. 
The  estate  in  Essex  is  first  given  to  George,  and  then  comes  the  gift  of  the 
20,00OZ.  payable  at  SI,  together  with  the  stock,  &c.  on  the  estate.  This  latter 
^bequest  is  absolute ;  but  the  gift  of  the  Consols,  if  made  even  to  a  stranger, 
'would  have  been  vested,  and  being  made  by  a  father  to  a  diild,  carries  interest, 
•out  of  which  his  maintenance  should  have  been  provided  ;  and  in  like  manner 
«lso,  the  other  children  should  each  have  been  maintained  out  of  their  respective 
shares.  Besides,  if  Greor^  should  die  under  21,  the  S0,000/.  is  directed  to  go 
to  the  second  son,  and  he  is  then  to  have  no  share  in  the  residuary  property,  and 
yet  he  would  have  his  maintenance  out  of  it.  The  petitioner  is  therefore 
entitled,  out  of  the  general  estate,  to  the  difference  between  the  sum  expmded 
in  his  maintenance  and  the  interest  at  4  per  cent,  on  his  legacies. 

Turner  (with  him  Randell),  for  the  younger  diildren.— *-The  declaration 
-made  on  further  directions  is  proper.  The  first  observation  which  arises  la  as 
to  the  2,000/.  given  to  Mrs.  Donovan.  In  making  that  bequest,  the  testator 
has  expressly  directed  interest  to  be  paid  thereon  at  6  per  cent*  from  his  deaths 
and  therefore  the  presumption  is,  that  where  interest  is  intended  to  be  given,  it 
is  so  expressed.  Then  the  legacies  to  George,  though  vested  in  interest  subject 
to  be  divested,  are  payable  at  a  future  day ;  and  in  ordinary  cases  the  law  is, 
that  they  do  not  carry  interest  till  the  day  arrives  on  which  payment  is  to  be 
made ;  for  it  is  the  time  of  payment  of  a  legacy,  and  not  the  vesting,  that  regth- 
lates  the  allowance  of  interest.  If  payment  is  postponed,  then  no  interest  is 
^en,  and  vice  versd.  (Crickeit  v.  Dolbf^  3  Yes.  10.)  (a)  There  is  a  dbstine- 
tion,  however,  in  the  case  of  a  legacy  to  a  child,  but  what  is  the  reason  of  itf 
The  Court  regards  the  moral  obligation  the  parent  is  under  to  provide  main- 
tenance for  the  child,  and  if  he  has  neglected  to  do  so,  it  allows  mterest  ta  be 
applied  for  that  purpose.  (Crickett  v.  Dolby.)  And  hence,  if  a  provinbii  is 
actually  made  for  maintenance,  no  interest  is  given,     {Wfneh  v.  Wyueh^  (5) 

(•)  In  CriekeH  ▼.  JMhy,  it  was  held,  anoDgotlMr  (6)  Id  Wymch  r.  Wfntht  the  deeUkm  «u  ttU : 

things,  that  a  legacy  from  a  parent  to  a  child  bears  When  a  father  gives  a  legacy  to  a  child,  payable  atn 

interest  before  the  time  of  payment,  and  from  the  future  day,  aad  makes  an  express  provision  for  main- 

dtoath  of  the  testator,  and  is  the  only  case  of  a  vested  teoance  ont  of  another  fund,  the  legacy  shaQ  waft 

lagaey,  which  is  debitum  mpr^uaiti  toleendmrn  in  caoy  interest  nntii  the  tine  of  payment. 
fihtrOf  carrying  interest  till  after  the  day  of  pay- 


1  CoK,  40S ;  jH«ar&  v«  GrmnbMk^  1  Ves.  seo.  804.)(a)  Subject  to  the  legacies 
to  George  ivhen  he  comes  of  age,  the  clear  residue  is  to  go  to  the  younger 
childreii ;  and  till  George  oones  of  age,  they  are  all  to  be  maintainea  out  of 
the  general  fund.  Theie  is  notUng  in  the  maintenance  clause  to  exclude 
George.  [The  Mabxkr  of  the  Rolls.— ^They  say,  singula  singulis  reddendo, 
Greorge  is  to  be  maintained  out  of  the  interest  of  his  own  share.]  There  is  no 
direction  to  sev»  George's  legacies  from  the  general  estate  till  he  attains  81. 

Boupell  and  HemthfyUL,  for  the  trustees. 

KmdersUy,  in  reply  .---The  first  argument  advanced  by  the  other  side  is, 
that  the  testator  having  expressly  givea  interest  on  Mrs.  Donovan's  legacy,  and 
having  omitted  to  give  any  direction  as  to  his  son  George's  l^acy,  has  thereby 
manifested  an  intention  of  allowing  no  interest  on  the  latter.  But  suppose  lie 
had  said  nothing  about  interest  in  the  former  case,  no  more  than  4  per  cent^ 
would  have  been  £^ven»  and  that  from  one  year  afifcer  his  death ;  it  was  therefore 
Jiecessary  to  direct  expressly  that  5  per  cent,  should  be  given  from  his  death, 
ao  that  the  argument  is  without  any  foundation.  It  is  said,  there  is  no  distinc- 
tion between  the  income  and  the  capital  of  the  residue,  and  that  it  is  to  be 
considered  an  aggregate  fund  out  of  which  maintenance  is  to  be  paid ;  but  it 
is  not  merely  mamtenance,  but  advancement  also,  that  is  directed  m  the  main-' 
tenance  clause,  and  George,  according  to  that  argument,  is  to  have  advancement 
out  of  the  aggregate  residue ;  for  if  he  is  included  in  the  clause  for  one  purpose, 
he  is  also  included  for  the  other.  Well,  the  question  comes  to  this— aoes  thb 
clause  of  maintenance  and  advancement  direct  that  out  of  the  fund,  including 
the  90,000/.,  the  payments  shall  be  made  ?  No ;  it  only  directs  that  sums  m 
maintenance  and  advanoemiaat  ihall  be  allowed,  but  does  not  mention  the  fund 
out  of  which  they  are  to  come.  But  the  contention  is,  that  because  be  mentioiis 
no  fund,  he  meant  that  the  aggr^ate  fund  should  be  applied  for  the  maintenance^ 
&C.  of  all,  and  that  George  should  have  no  interest  on  his  legacies.  This, 
however,  is  not  consistent,  and  George  is  entitled  to  interest. 

March  £. 
The  Master  of  the  Rolls  stated  the  various  clauses  of  the  testator^s  will 
bearing  upon  the  point  in  question,  and  then  proceeded : — At  the  hearing  of 
this  cause,  I  was  of  opinion  that  the  defendant,  George  Donovan,  was  entitled 
to  have  his  legacies  of  ^,000/.  Consols  and  15,000/.  paid  to  him  on  attaining  the 
age  of  SI  years,  but  that  he  was  not  entitled  to  any  dividends  or  interest  thereon 
in  the  mean  time,  but  only  to  main  tenance  out  of  the  general  estate  like  the 
other  children.  On  the  question  only  of  the  declaration  to  that  effect  contained 
in  the  order  then  made,  the  cause  was  again  brought  before  the  Court,  and  heard 
on  a  petition  of  re-hearing ;  and  it  was  argued  that  George  ought  to  be  held 
entitled  to  interest  from  the  death  of  the  testator,  or  at  all  events  from  one  year 
after  his  death.  The  rule  which  was  laid  down  by  Lord  Hardwicke,  in  the 
case  of  Hearh  v.  Greenbank,  is,  that  no  interest  is  to  be  allowed  on  a  legacy 
given  to  a  person  payable  at  a  future  day.  The  general  rule  is  that;  but  tnere 
are  exceptions  to  the  rule  in  cases  where  a  farther  gives  a  legacy,  payable  at  a 
future  time,  to  his  child ;  for  in  such  cases  interest  is  allowed  as  and  for  main- 
tenance, on  the  presumption  that  the  father  does  not  mean  to  leave  the  children 
unprovided  for  until  the  legacy  becomes  payable.  In  the  case  of  Hearle  v. 
Oreenbank^  the  testatrix  gave  her  daughter  *^  100/.  a  year  until  the  age  of  ten 
years ;  and  after,  the  further  sum  of  50/.  a  year  till  she  attained  the  age  of  ^1,  the 

(a)  In  HearU  t.  6re«ii&anir,  it  was  held  tbat  where     ft  is  not  demsndable  ;  but  if  given  to  a  child,  the 
lai^Hict  ve  five%  iisfable  at  a  certain  time,  they     Conxt  will  allow  it  by  way  of  maintenance. 
ourry  no-inteicst,  fur  till  the  day  of  payment  i 
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said  sums  to  be  applied  by  the  executors  for  the  educadoia  and'niaiDteiuiDce  of  her 
said  daughter  according  to  their  discretion;  *^  and  then  she  gave  "  to  her  aaid 
daughter  8,000/.,  to  be  paid  her  when  she  should  attain  the  age  of  SI  years ;  but 
if  her  said  daughter  should  die  before  the  said  age  without  issue  living  at  her 
death,  then''  over ;  and  no  more  interest  than  the  maintenance  in  the  mean 
time  was  allowed.  In  the  case  of  Wyndi  v.  Wynch^  Lord  Kenyon  stated  the 
rule  to  be,  that  ^*  when  a  father  gives  a  legacy  to  a  child,  whether  it  be  a  vested 
legacy  or  not,  it  will  carry  interest  from  the  death  of  the  testator,  as  a  main- 
tenance for  the  child ;  but  this  will  be  only  where  no  other  fund  is  provided 
for  such  maintenance ;  for  where  other  funds  are  provided  for  the  maintenanoey 
.ithen  if  the  legacy  be  payable  at  a  future  day,  it  shall  not  carry  interest  until 
;.the  day  of  payment  comes,  as  in  the  case  of  a  legacy  to  a  perfect  stranger.*"  In 
ithat  case  before  Lord  Kenyon,  the  testator  gave  to  each  of  his  daugnters  the 
.  sum  of  lOyOOO/.,  to  be  paid  to  them  respectively  on  their  attaining  the  age  of 
'  21  years,  or  day  or  days  of  marriage,  which  should  first  happen  ;  and  he 
'  directed  his  trustees  to  pay  and  apply  such  sums  of  money  out  of  his  personal 
estate  towards  the  maintenance  ana  education  of  his  daughters,  till  their  portions 
should  become  payable,  as  to  his  executors  and  trustees  should  seem  fit  and 
necessary,  not  exceeding  the  interest  of  their  respective  portions  after  the  rate 
of  4  per  cent. ;  and  notwithstanding  the  reference  to  the  interest  as  applicable 
to  their  maintenance,  all  they  were  allowed  was  simply  maintenance.  After 
the  best  attention  I  have  been  able  to  give  to  this  case,  I  cannot  distin^ish  it 
from  former  cases  in  which  it  has  been  held  that  the  child  was  not  entitled  to> 
.  interest.  There  is  nothing  in  the  will<to  shew  that  the  legacies  given  to  George 
were  to  be  separated  from  the  rest  of  the  personal  estate  till  the  time  for  pay* 
ment  of  them  should  arrive.  In  giving  their  share  of  his  property  to  his 
younger  children,  the  testator  speaks  of  the  residue  of  his  estate;  and. in 
yprovjding  for  their  maintenance  and  education,  he  speaks  of  all  his  children, 
and  does  not  limit  his  directions  to  the  younger  children  only  ;  nor  is  there  any 
^special  designation  of  a  fund  out  of  which  maintenance  is  to  be  raised  for  each 
lof  them.  No  difficulty  arises  from  the  directions  to  make  advances  to  place  out 
the  children  in  a  busmess  or  profession.  If,  indeed,  a  sum  had  been  paid  to 
George  for  his  advancement  in  the  world,  there  mi^ht  have  been  some  question 
raised  as  to  deducting  the  amount  from  his  legacies,  but  there  is  nothing  to 
shew  that  he  was  to  be  maintained  out  of  the  interest  of  those  legacies.  The 
question  of  interest  depends  on  the  question  whether  the  testator  has  provided 
for  the  maintenance  of  all  his  children  out  of  the  general  estate ;  and  I  am  of 
opinion  that  he  has  done  so,  and  therefore  George  is  not  entitled  to  what  he 
claims.  At  the  same  time,  the  decree  is  inaccurate  in  form,  though  right 
in  substance.  It  would  have  been  better  to  have  said  that  George  was 
e^ndtled  to  maintenance  till  his  legacies  became  payable,  and  not  to  mterest. 
thereon  till  that  time.  The  effect  is  the  same,  and  there  is  no  use  in  correcting 
it  now,  though  if  it  were  rendered  accurate,  it  would  be  desiraUe.  The 
petition  must  be  dismissed,  with  costs. 
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Saturday 9  July  19,  Tuesday,  July  22,  Saturday,  November  S,  Wednesday, 
November  19,  and  Saturday,  November  22,  1845;  and  Friday,  April  17, 
1846. 

Beni^ett  o.  CooPKR.(a) 

statute  qf  Limitation9'^Mortffttge--Tru$t  to  weli-^Cwenant — Atngnment  in  equity — Deed^poll^ 
Afpoiniment  of  mttomey,  operation  of, 

im  ihs  year  1816,  A.  B,  moriyaged  certain  freeehold  prenneet  for  a  term  qf  yeare  to  C.  D.,  and 
•  emtered  into  a  eo9enant  to  pay  the  mortgage  money  on  a  day  therein  named,  which  he  failed  to  do, 
/»  1917,  A.  3.f  being  then  indebted  in  a  eum  of  money  to  hi*  bankere,  he,  together  with  C.  D., 
conveyed  the  premieee  in  fee  to  the  bankers,  in  trust  to  sell  and  satiny  and  discharge  the  debt  due 
to  themselves,  and  then  that  due  to  C.  7). ;  and  A.  B.  and  C.  D,  thereby  also  entered  into  a  Joint 
and  several  covenant  with  the  banters  for  the  payment  iff  the  debt  due  to  them.  A  few  days  after, 
A,  B.  executed  a  deed-poll,  wherry,  m  consideration  of  the  debt  due  by  him  to  C,  D,,and  C.  D.'s 
iiabiiity,  as  his  surety,  to  the  bankers,  and  in  order  to  secure  the  repayment  qfthe  debt  to  him,  he 
appointed  C.  D.  his  attorney,  to  receive  all  sums  thereafter  to  become  due  and  owing  to  him  A.B,, 
and- ail  legacies  and  bequests  which  should  thereafter  be  made  to  him,  or  to  his  then  present  or 
any  future  wife.  From  1817,  there  was  no  evidence  of  any  payment,  nor  ^  any  acknowledgment 
qf  C  D,*s  debit  but  as  to  the  bankers,  several  transactions  took  place.  In  1823,  they  entered  into 
posiession  of  the  premises,  and  ultimately,  in  1834,  sold  them,  and  applied  the  proceeds  inpayment 
!^  their  debt,  which  was  not  thereby  fully  satisfied. 
Held,  that  time  did  not  run  so  as  to  bar  the  plaint\f*s  claim  pending  the  execution  ^  the  truit; 
tkmt  the  debt  was  a  subsisting  debt  at  the  time  qfJUing  the  bill ;  and  that  the  deed-poll  was  valid 
and  ^ectual,  and  operated  as  an  assignment  in  equity  <^  all  sums  qf  money  and  legacies,  or  other 
property  mentioned  therein,  and  thereafter  receivable. 

THIS  was  a  suit  instituted  for  the  purpose  of  obtaining  the  benefit  of  a  oer* 
tain  deed-poll,  executed  by  the  defendant,  in  the  year  ISl?,  in  favour  of 
his  brother-in-law,  the  plaintifT,  as  a  security  to  hioi  for  moneys  lent,  and  as  an 
indemnity  for  his  liability  in  respect  of  other  mcmeys,  for  which  he  became 
surety  for  the  defendant.  I'he  bill,  which  was  filed  in  October,  184S,  sUted, 
that  in  December,  1815,  Cooper,  the  defendant,  purchased  a  corn-mill  and 
premises,  called  Framshall  Mill,  for  S,S7(M1»  and  to  enable  him  to  complete  the 
purchase,  he  borrowed  500L  from  one  Joseph  Ratcliffe,  and  1,500/.  from  the 
plaintifT,  Bennett ;  and  it  was  agreed,  that  the  plaintiff  and  defendant  should 
give  a  bond  to  Ratcliffe  for  his  500/.,  and  interest  thereon,  and  that  the  defendant 
should  execute  a  mortgage  of  the  mill,  &c.  to  the  plaintiff,  to  secure  the  repay- 
ment of  the  500/.  to  Ratcliffe,  and  of  the  1,500/.  advanced  by  the  pbintiff  him- 
self. Accordingly,  the  plaintiff'  and  defendant  executed  the  Ibond  to  Ratcliffe ; 
and  on  the  Ist  of  January,  1816,  the  defendant  and  Chamberlain,  bis  trustee, 
mortgaged  the  mill  and  premises  to  the  plaintiff  by  demise,  for  a  term  of  1,000 
years,  to  be  void  on  repayment  of  the  2,000/.  and  interest  on  the  Ist  of  July 
then  next ;  and  in  the  indenture  of  demise,  the  defendant  covenanted  for  him- 
self, his  heirs,  executors,  and  administrators,  with  the  plaintiff,  his  executors, 
administrators,  and  assigns,  to  pay  the  2,000/.,  with  interest,  on  the  appointed 
'  day,  which,  however,  he  failed  to  do. 

Ppr  some  time  previously  to  July,  1817,  the  defendant  kept  a  banking 
account  with  his  bankers,  Messrs.  Blurton,  VVebb,  and  Co.,  which  he  had  then 
overdrawn  to  a  considerable  amount ;  and  being  pressed  by  them  for  payment 
or  security,  he  proposed  to  the  plaintiff,  and  the  plaintiff  agreed  to  become  his 
surety  to  the  bankers,  and  to  join  in  a  conveyance  to  them  of  the  mill  and 
.  premises^  on  trust  to  sell  and  apply  the  proceeds  in  payment  of  RatcUffe^s  BOOL ; 
(«)  lUportedby  J.  Macaulat,  Esq.,  Bairlsl«r.at-Uw. 
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then,  of  the  sum  due  to  themselves ;  and  lastly,  of  the  plaintiff ^s  debt,  which  was 
to  be  postponed ;  and  if  there  should  be  any  surplus,  it  was  to  be  paid  to  the 
defenoant.  In  pursuance  of  this  agreement,  indentures  of  lease  and  releaaei 
bearing  date  the  S^nd  and  2Srd  of  July,  1817,  were  executed,  whereby  the 
mill  and  premises  were  conveyed  in  fee  to  the  bankers,  on  trust  to  sell,  and  out 
of  the  proceeds  of  the  sale  to  pay  tlie  costs  thereof;  then,  the  500i.  and  interest 
due  to  Katdiffe;  then,  the  debt  due  to  themselves,  amounting  to  1,6802. 18s.  6d., 
with  interest;  next,  the  1,500Z.  due  to  the  plaintiff,  and  interest;  and  lasdy,  to 
pay  over  the  surplus  to  the  defendant ;  and  the  plaintiff  and  defendant  therdby 
covenanted,  jointly  and  severaUy,  to  pay  the  saia  sum  of  1,620/.  186,  5d.,  with 
interest ;  and  the  plaintiff  assigned  the  premises,  for  the  residue  of  the  term  of 
1,000  years,  to  James  Blair,  on  trust  for  the  bankers.  But  for  the  purpose  of 
giving  the  plaintiff  security,  and  an  indemnity  for  becoming  his  surety,  the  de- 
fendant made  and  signed  a  deed-poll,  bearing  date  the  7th  of  August,  1817; 
and  thereby,  after  reciting  that  the  defendant  was  justly  and  truly  indebted  to 
the  plaintiff  in  J2,000/.,  for  divers  sums  of  money  lent  and  advanced  to  him  on 
mortgage  or  otherwise,  and  that  the  plaintiff  had  become  surety  for  him  ta 
various  persons,  and  might  be  called  upon  for  payment  of  all,  or  some  of  the 
moneys  for  which  the  plaintiff  stood  bound  or  engaged  as  surety  for  him,  and 
that  divers  persons  were  indebted  to  the  defendant  in  various  sums  of  money  for 
goods  sold  and  delivered,  money  lent  and  advanced,  and  otherwise,  and  divers 
other  sums  might  thereafter  become  due  to  him,  and  that  he  had  considerable 
expectations  from  the  relations  and  friends  of  himself,  and  his  then  wife,  who 
might  probably  give  or  bequeath  to  him,  or  to  his  said  wife,  certain  legacies  or 
sums  of  money,  and  that  he  was  desirous,  so  far  as  might  be,  of  securing  the  said 
debt,  or  sum  of  2,000/.,  to  the  plaintiff,  and  that  he  had  therefore  determined  to 
execute  the  now  reciting  deed-poll.  It  was  thereby  witnessed,  that  he,  the  said 
defendant,  for  and  in  consideration  that  he  stood  justly  and  truly  indebted  to 
the  plaintiff  in  the  said  sum  of  2,000^.,  and  in  order  to  secure  the  repaymettt 
thereof,  with  interest,  from  thenceforth,  did,  by  the  said  deed-poll,  fully  and 
absolutely  nominate,  constitute,  and  appoint  the  plaintiff,  his  executors,  adminia- 
trators,  and  assigns,  his  true  and  lawful  attorney,  or  attorneys,  irrevocable,  for 
him,  and  in  his  name,  and  on  his  behalf,  but  for  the  only  proper  use  and  benefit 
of  the  plaintiff,  his  executors  or  administrators,  to  ask,  demand,  sue  for,  recover^ 
and  receive,  of  and  from  all  and  every,  or  any  person  or  persons  whomsoeyer, 
whom  it  should  or  might  concern,  all  and  every  sum  or  sums  of  money  what- 
soever, which  then  was,  or  were,  or  at  any  time  or  times  thereafter  should  or 
might  be  due  or  owing  to  him,  or  to  any  other  person  or  persons  in  trust  ftr 
him  on  any  account  or  concern  whatsoever,  or  howsoever,  and  also  all  and  every 
legacy  or  legacies,  bequest  or  bequests,  sum  or  sums  of  money,  which  had  already, 
or  at  any  time  or  times  thereafter  should  or  might  be  given  or  bequeathed  to 
him,  or  to  his  said  wife,  or  any  future  wife,  by  any  person  or  persons  whomao* 
ever,  or  which  should  become  due,  owing,  or  payable  to  him  m  his  own  tMity. 
or  in  the  right  of  his  then  present  or  any  future  wife,  under  or  by  virtue  octlfe 
Statute  of  Distributions,  or  otherwise,and  all  other  moneys  and  effects  which  then 
were,  or  thereafter  might  become  due  or  payable  to  him,  -or  to  liis  executofs  or 
administrators,  or  which  he  or  they  might  be  entitled  to  receive  on  any  aotount 
or  accounts  whatsoever,  or  which  he  ought  or  might,  if  personally  present,  le- 
ceive,  take,  possess,  or  enjoy;  and  on  non«payment  or  non^delivery  thereof,  la 
his  said  attorney  or  attorneys,  of  the  moneys,  matters,  or  things  aforesaid,  «r 
any  of  them,  or  any  part  or  parts,  or  on  refusal  to  account  for  the  same,  foir  hfn^ 
and  in  his  name,  or  m  the  name  of  his  said  attorney,  and  on  his  bdialf,  Io«o«k 
aence  and  prosecute  any  actkm  or  suit  in  any  court  of  law  or  equity  against 


9Kji  penon  lidbk  to  pay,  answer,  or  account  ooncenijig  the  premiaes;  and  to 
sake  any  compontioa  or  agreemeot  with  any  debtor  or  other  person  coDcerniog 
the  premises ;  and  on  payment  or  recovery,  to  give  receipts,  releases,  and  dis* 
ohi^^  of  and  from  tne  voGoey^  legacies,  estates,  and  effects  whidi  should  be 
paid,  satisfied,  or  delivered  to  nis  said  attorney  cm:  attorneys,  in  pursuance  of  the 
mam  atadn^;  deed-poll,  and  of  and  from  all  his  claims  and  demands ;  and  to 

rHBt  an  attorney  or  attorneys  under  plaintiff,  for  the  purposes  aforesaid ;  and 
tor  him,  imd  ia  his  name,  to  do  and  transact  all  other  matters  and  things 
mmomroing  the  premises,  as  fully  and  effectually  as  he  could  himself  do  if  pre* 
sent;  and  whatsoever  his  said  attorney  or  attorneys  should  lawfully  do  in  the 
paemifles,  by  virtue  of  the  now  stating  deed-poll,  the  said  Sampson  Cooper, 
dieneby,  for  himself,  bis  heirs,  executors,  and  administrators,  allowed,  ratified, 
and  coDfinBed. 

Subsequently,  but  before  the  year  1821,  certain  dealings  took  place  between 
the  defendant  and  Joseph  Ratdiffe,  the  result  of  which  was,  that,  on  an  account 
being  taken  and  a  set-off  made,  the  claim  of  the  latter,  in  respect  of  the  BOOL 
lent,  and  interest  therecHi,  was  fully  satisfied. 

The  defendant  continued  to  cany  on  the  business  of  the  mill  till  1821,  and 
the  bankers  made  further  advances  to  him ;  but  on  the  11th  of  June,  1821,  he 
found  himself  under  the  necessity  of  retiring,  and  on  doing  so,  he  delivered  to 
the  plaintiff  a  bill  of  sale,  whereby,  after  reciting  that  he  owed  the  plaintiff 
upwards  of  250/.,  he  assigned  to  him  all  his  gwds,  chattels,  and  ^ects,  in 
•ansideration  thereof ;  and,  by  the  directions  of  the  plaintiff,  J.  Brown,  an 
auetietieeff,  sold  the  goods  so  assigned,  with  some  others  oelonging  to  the  plain- 
tiff, and  paid  the  proceeds  to  the  bankers  in  liquidation  of  their  debt.  On  the 
aame  lltn  of  June,  the  plaintiff  took  possession  of  the  mill,  and  worked  it  at  a 
loss  till  January,  1828,  when  the  bankers,  as  mortgagees,  took  possession  thereof, 
Teeeived  the  rents,  and  debited  themselves  therewith  up  to  April,  18S4;  the 
defendant  being  then  indebted  to  them  in  the  sum  of  2,800/.  and  upwardfl^ 
which  much  exceeded  the  value  of  the  mill  andpremises,  they,  with  his  consent 
m  writing,  sold  the  mill  and  premises  to  one  William  Phillips,  for  the  sum  of 
1,S0M.,  which  was  paid  to  them,  and  the  premises  w^e  duly  convened. 

The  bill  then  went  on  to  state  that  the  debt  to  the  bankers  not  being  thereby 
paid  in  fuU,  they  still  considered  the  plaintiff  liable  for  the  balance,  then 
amounting  to  about  1,400/.,  and  besides,  the  sum  of  1,500/.  lent  by  the  plain- 
tiff, and  interest,  still  remained  due  and  unpaid*  That  shortly  before  December, 
18S&,  the  plaintiff  found  that  Thomas  Webb,  an  unde  of  the  defendant,  had 
bequeathea  to  him  for  life  the  interest  of  750/.,  amounting  to  99L  2ib  ;  and  that, 
in  or  about  February,  1889,  he  discovered  that  Alice  Webb  had  bequeathed 
to  the  defendant,  and  Martha  his  wife,  the  interest  of  200/.  (about  81.)  for  their 
Kvea,  and  after  the  death  of  the  survivor,  the  principal  to  their  children ;  and 
that  he  had  lately  discovered  that  Mary  Storr  hadf  bequeathed  her  residuary 
personal  estate  to  the  defendant's  wife,  amounting  to  about  1,118/. ;  and  these 
several  sums  the  fdaiutiff  claimed  to  be  entitled  to,  under  and  by  virtue  of  the 
deedi-poU  of  the  7th  of  August,  1817,  and  acocnxlinely  served  notices  to  that 
effect  on  the  necessary  parties.  The  plaintiff  insisted  that  the  deed*poll  bein^^ 
for  valuable  consideration,  operated  as  a  valid  assignment  of  all  the  defendanta 
interest  under  the  three  wills,  as  a  security  for  payment  of  the  debt  owing  to 
die  plaintiff,  and  as  an  indemnity  against  the  lialHlity  incurred  by  the  plaintiff 
for  the  defendant.  He  further  insisted,  for  the  purpose  of  taking  the  case  out 
of  the  Statute  of  Limitations,  that  in  the  years  1826  and  1828,  certain  payments 
wwa  made  to  him  by  the  bankers  <»i  bdialf  of  the  d^mdant,  but  whether  they 
were  so  made  in  rebitioe  to  this  particular  account  did  not  appear ;  and  that  in 


U  SEAL  PROPEETY  AND  OONVEYANCING  CASE& 

1899  the  defendant  wrote  to  one  of  the  executors  of  Thomas  Webb  a  letter,  in 
which  he  admitted  the  debt,  and  required  to  be  furnished  with  a  debtor  and 
creditor  account. 

On  the  6th  July,  ISSO,  the  plaintiiTs  solicitor  wrote  to  the  defendants 
solicitors,  proposing  to  compromise  the  differences  between  the  parties,  by 
accepting  on  behalf  of  his  client  half  the  residuary  estate  bequeathed,  and  90i. 
a  year,  or  about  half  the  income  bequeathed ;  but  the  defendant  absolutely 
refused,  and  the  consequence  was,  the  institution  of  the  present  suit,  which  the 
plaintiff,  being  so  reduced  in  circumstances,  was  obliged  to  prosecute  informA 
pauperis. 

The  bill  prayed  that  it  might  be  declared  byfthe  decree  of  the  Court  that  the 
deed-poll  of  the  7th  of  August,  1817,  was  valid  and  effectual,  and  that  the 
same  was  in  equity  a  valid  and  effectual  agreement,  on  the  part  of  the  said 
defendant,  to  assign  to  the  plaintiff  such  legacies  and  bequests  as  might  at  any 
time  thereafter  be  bequeathed  to  the  defendant,  or  to  his  wife,  or  which  should 
become  due  and  payable  to  him  in  his  own  right,  or  in  right  of  his  wife ;  and 
that  by  virtue  thereof,  plaintiff  was  entitled  to  the  interest  of  the  said  sum  of 
750^.  so  bequeathed  to  the  defendant  for  his  life  under  the  will  of  the  said 
Thomas  Webb,  and  also  to  the  interest  of  the  said  sum  of  200/.  bequeathed  to  the 
defendant  and  his  wife  for  their  lives  and  the  life  of  the  survivor,  and  also  to 
the  residuary  property  of  Mary  Storr  bequeathed  to  defendant's  wife ;  and  that 
defendant  mignt  oe  decreed  to  assign  the  same  respectively  to  the  plaintiff,  aa  a 
security  for  tne  debt  so  owing  by  him  to  plaintiff  as  aforesaia,  and  as  an 
indemnity  to  plaintiff  in  respect  of  the  covenant  to  the  bankers,  and  the  liaUltty 
so  incurred  by  the  plaintiff  for  the  defendant ;  that  a  receiver  might  be  ap» 
pointed;  that  an  account  might  be  taken  of  what  was  due  and  owing  for 
principal  and  interest  in  respect  of  the  1,600/!.,  and  of  what  amount  of  liability 
the  plaintiff  had  incurr^  m  respect  of  the  debt  for  which  he  entered  into 
the  covenant ;  and  that  an  account  might  be  taken  of  all  the  legacies  and 
bequests  to  which  the  defendant  had  become  entitled  since  the  execution  of  the 
deed-ppU ;  and  that  the  defendant  might  be  restrained  from  assigning,  incum* 
bering,  &c.  the  interest  of  the  750/.,  or  of  the  200/.,  or  the  residuary  prwerty. 

Tl^  defendant,  by  his  answer,  admitted  the  principal  facts ;  but  he  aienied 
that  he  owed  the  plaintiff  the  250/.,  in  consideration  of  which  the  bill  of  nle 
of  the  goods  was  said  to  l)e  given.  He  also  alleged  that  from  1819  till  June, 
idjil,  4  partnership  existed  between  him  and  the  plaintiff,  and  that  on  the  dis- 
solution thereof  they  had  come  to  an  arrangement,  whereby  it  was  agreed  that 
the  mill  and  premises,  and  the  stock  belonging  thereto,  should  be  given  up  by 
the  defendant  \o  the  ))laintiff ;  and  that  from  thenceforth  all  claims  between 
them  should  be  considered  as  liquidated ;  but  that  the  arrangement  was  not 
carried  out  regularljr,  because  of  the  relationship  subsisting  between  the  parties, 
and  the  defendant's  ignorance  of  law,  nor  were  the  securities  given  up  to  the 
defendant.  Of  these  allegations,  however,  there  was  no  proof;  but,  on  the 
contrary,  the  evidence  prmiuced  by  the  plaintiff  shewed  that  there  was  no  sudli 
thing  as  a  partnership,  and  the  plaintiff  denied  that  there  ever  was  any  settle- 
ment of  accounts  as  alleged.  The  defendant  also  insisted,  that  though  a  debt 
was  originally  due,  and  a  liability  incurred  on  the  convenant  to  the  Bankers, 
they  were  now  barred  by  time,  there  having  been  no  acknowledgment  of  their 
debt  for  twenty  years,  and  the  covenant  was  no  longer  binding.  He  further 
insisted  that  tfie  plaintiff  was  also  barred  by  time,  there  having  been  no 
acknowledgment  of  any  thing  due  to  him  for  twenty  years ;  for,  as  to  the  letter 
stated  to  have  been  written  to  one  of  the  executors  of  Thomas  Webb,  though 
he  admitted  it,  be  denied  that  it  constituted  an  acknowledgment,  being  omy 
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written  for  the  purpose  of  asoertainiog  the  claims  made  affainst  him ;  and, 
besides,  it  was  written  to  a  third  party,  and  not  to  the  pbintilT  himself.  And, 
lastly,  the  deed-poll  was  inoperative  as  a  conveyance  of  after-acquired  legacies; 
and  Desides,  jt  was  inoperative  from  the  arrangement  made  between  the  pardea 
in  1821,  and  was  also  oarred  by  time;  and  being  made  for  valuable  considera- 
tion, which  was  now  extinguished,  it  might,  therefore,  be  revoked,  and  he  did 
thereby  revoke  it  The  interest  of  the  2200/.  the  defendant  stated  was  given  to 
Martha  his  wife,  to  her  separate  use,  and  not  to  him. 

The  case  came  on  several  times  to  be  heard,  and  after  some  discussion,  it  was 
allowed  to  stand  over  from  time  to  time  with  a  view  to  a  compromise ;  and 
after  much  negotiation  as  to  the  terms,  the  difference  between  the  parties  was 
reduced  to  the  sum  of  about  51.  down,  and  1/.  10s.  a  year ;  but  neither  party 
being  willing  to  make  the  least  further  concession,  the  judicial  decision  of  the 
Court  became  necessary. 

Bagshawe  (with  him  Rogerti),  for  the  plaintiff. — The  answer  admits  all  the 
facts.  As  to  our  being  barred  by  time,  we,  by  entering  into  the  covenant,  con* 
tracted  a  liability ;  and  if  the  covenant  continues,  so  does  the  debt  continue, 
which  we  have  thereby  made  ourselves  liable  to  pay  ;  and  if  the  debt  continues, 
the  security  given  usifor  the  payment  of  it  must  also  continue.  Nor  is  there 
any  thing  in  the  nature  of  the  cleed  of  indemnity  which  renders  it  inoperative ; 
for  agreementsof  this  kind  have  been  oftencarried  into  effect  (  Whitiieldw  Faussei^ 
1  Ves.  sen.  887;  Wrighi  v.  Wright,  1  Ves.  sen.  409;  (a)  Hobwn  v.  Trevor^ 
t  P.  Wras.  121 ;  (5)  Beckley  v.  Newland,  8  P.  Wms.  182)  ;  (c)  and  though 
it  is  in  the  form  of  a  power  of  attorney,  yet  being  given  as  a  security  and  an 
indemnity,  it  operates  as  an  assignment  in  equity.  The  case  of  partnership  set 
up  by  the  answer  is  not  at  all  made  out,  but  the  contrary  clearly  appears,  and 
there  is  nothing  in  that  respect  to  bar  the  plaintiff^s  claim.  He  is,  therefore, 
entitled  to  the  funds  in  question,  and  the  benefit  of  the  deed-poll. 

Kindersley,  for  the  defendant. — The  plaintiff  is  now  attempting  to  get  up  a 
case  in  reference  to  a  transaction  which  took  place  so  long  a^  as  the  year  1816. 
The  bankers  are  passive,  the  debt  being  barred,  and  there  is  no  attempt  made 
to  shew  that  any  claim  has  been  made  by  them.  From  18S4  to  1842,  when  the 
bill  was  filed,  no  question  was  raised  on  the  subject ;  now,  however,  after  so 
many  years,  one  brother-in-law  thinks  it  expedient  to  bring  forward  this  claim 
against  the  other — [The  Master  of  the  Rolls.— The  attorneys  do  so]— for  the 
purpose  of  obtaining  the  paltry  sum  in  question.  The  bankers  have  made 
no  claim,  and  their  remedy  on  the  covenant  is  bafred,  there  having  been  no 
acknowledgment  of  the  debt  by  the  defendant,  or  admission  by  part-payment,  or 
otherwise,  within  twenty  years.  The  bill,  therefore,  can  only  be  considered'  as 
brought  to  obtain  payment  of  the  1,600/.  advanced  by  the  plaintiff  in  the  year 
ISlo;  but  this  deot  is  barred  by  the  Statute  of  Limitations,  even  though  the 
transactionw  'fhich  took  place  in  1821  should  not  have  been  proved  so  as  to 
amount  to'  u  arrangement  for  its  complete  satisfaction  and  discharj^.  They 
are  not  fully  proved,  but  the  bill  admits  that  the  plaintiff  carried  on  the  business 
of  the  mill  on  his  own  account,  and  the  recital  in  the  bill  of  sale  of  the  goods 

(a)  Wright  ▼.  Wright  wm  a  caie  of  a  devitc  on  a  wife  on  the  death  of  hie  father ;  it  was  held  goodt 

contingency  to  Robert, ''  or  hit  hdre."    Before  the  and  eouitjr  would  compel  ezeeution  of  it. 

eontiiiienej  happened,  Robert,  by  deed,  conveyed  (c)  In  BeekUyy.  Newlamd  thttt  was  en  agreement 

"  all  htt  right,  title,  claim,  and  demand  '*  therein  to  between  two  persons,  that  wbaterer  J.  S.  should,  by 

•  his  yovnger  son  and  his  heirs  as  a  provision,  and  died,  his  wiU,  leave  to  either  of  them,  should  be  eqaally 

The  ooatingeaey  happening,  Robert's  heir  could  not  divided  between  both ;  such  agreeoient  was  good. 

\  against  his  fhther's  act.             •  Also  if,  after  this,  one  of  them  contrives  that  J.  8. 


(b)  In  Bobion  v.  Trevor  there  was  an  agreement  in     shall  leave  part  of  bis  estate  to  a  third  person  in  trust 
marriage  articles  to  convev  to  the  hns^and  one- third     for  hiiu,  this  is  withiA  the  articles. 
part  of  what  share  should  come  to  the  father  of  the 
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in  1821  states  that  only  250/.  was  due.  The  question,  however,  is,  whether 
the  debt  is  barred  by  the  Statute  of  Limitations.  It  is  said  the  letter  to  the 
executor  of  Webb  was  an  admission  of  the  debt,  so  as  to  take  it  out  of  the 
statute ;  but  the  executor  of  Webb  was  no  agent  of  the  plaintiff,  and  therefore 
an  admission  in  a  letter  to  him  was  immaterial.  To  take  the  case  out  of  the 
Statute  of  Limitations,  there  must  have  been  a  written  acknowledgment  to  the 
plaintiff,  or  his  agent,  within  twenty  years;  and  has  there  been  any  such 
acknowledgment  ?  Certainly  not.  Again,  the  acquiescence  of  the  defendant 
in  the  sale  of  the  mill  and  premises  by  the  bankers  is  said  to  be  an  admission 
by  him  of  the  debt ;  but  tnat  is  not  to  affect  him  as  against  the  plaintiff.  As 
to  the  covenant  by  the  defendant  to  pay  the  money  lent,  the  remedy  on  it  is 
barred ;  for,  by  stat.  3  &  4  Wm.  4,  c.  42,  s.  3,  actions  on  covenants  must  be 
brought  within  twenty  years  after  the  cause  of  action  accrues,  or  by  sect.  5, 
within  twenty  years  after  an  acknowledgment,  or  part-payment,  or  satisfaction 
of  the  debt ;  and,  at  all  events,  the  plaintiff  should  be  left  to  his  legal  remedy 
on  this  covenant. 

Lewin,  on  the  same  side. — We  rely  on  the  stat.  3  &  4  Wm.  4,  c.  42,  by 
which  the  claims  of  both  the  plaintiff  and  the  bankers  are  barred.  The  latter 
might,  any  time  after  the  year  1817,  have  brought  their  action  for  the  debt,  and 
the  question  is,  whether  either  that  or  the  plaintiff's  debt  is  kept  alive  by  the 
payment  which  has  been  made  ?  and  it  is  submitted  that  it  is  not.  The  part- 
payment  so  made  was  not  such  as  the  statute  requires,  which  must  be  payment 
of  a  part  of  the  debt  in  such  a  manner  as  to  carry  with  it  an  admission  that  a 
larger  debt  is  due,  and  must  be  made  to  the  party  entitled  to  make  the  demand. 
{Tippits  V.  Heaney  1  Cr.M.  &  R.  252;  (a)  Mills  v.  Fowkes,  5  Bing.  N.  C. 
455 ;  (6)  Waugh  v.  Cope,  6  Mees.  &  Wels.  824;  Holland  v.  Clark^  1  Y.  t 
Coll.  C.  C.  151.)  (c)  The  payment  was  a  mere  collateral  payment;  and  the 
putting  the  security  into  operation  had  no  effect  on  the  covenant.  [The 
Master  of  the  Rolls. — This  is  an  execution  of  a  trust  vested  in  the  bankers, 
as  trustees  for  both  parties,  and  in  carrying  it  out  they  apply  the  money  in 
payment  of  the  debt,  for  which  also  they  took  a  personal  covenant.  When 
did  the  time  begin  to  run  ?  Was  it  not  the  duty  of  the  trustees  to  make  the 
trust  available  ?  They  did  not  do  so  till  1834,  that  is,  seventeen  years  after  it 
was  created.!  The  defendant  had  nothing  to  do  with  the  sale  of  the  property, 
and  the  bankers  were  his  agents  to  sell  forthwith ;  and  non  constat  tne  sale  of 
1834  was  in  part-payment.  Besides,  though  they  were  agents  to  sell,  and  to  pay 
the  proceeds  in  the  manner  directed,  they  were  not  so  for  the  purpose  of  making 
an  acknowledgment  on  behalf  of  the  defendant  that  so  much  was  due  to  the 
plaintiff.  (Phillips  v.  Phillips,  3  Hare,  299.)  (d)  The  remedy  on  the 
covenant  was  ban4d  twenty  years  after  it  was  entered  into,  there  being  no 
acknowledgment,  and  the  trust  ran  on.  And,  lastly,  it  may  be  observed,  that 
the  assignment  of  the  legacies,  which  is  prayed  by  the  bill,  would  not,  even  if  it 
were  made,  carry  the  case  of  the  plaintiff  further;  for  if  the  debt  is  barred,  the 
plaintiff  has  no  locus  standi*     {Dearman  v.  Wyche^  9  Sim.  670.) 

(a)  In  TippiU  t.  He<me,  it  was  bdd,  that  the  mint  appear  to  bata  been  made  wiUi  the  ^fowaf 

Mmnent  must  appear  to  be  made  on  acconot  of  the  rendering  the  party  making  it  liable  to  the  demand ; 

debt  for  which  the  action  is  brought,  and  that  it  was  and  it  mast  have  Men  made  to  the  party  entitled  to 

made  as  part-payment  of  a  greater  debt,  to  take  the  make  the  demand. 

caae  out  of  the  SUtnte  of  Limitations.  (d)  PkUMpt  ▼.PMlKjw.— The  legal  effect  of  adcaoiw- 

(b)ln  MUlty,  FowkeSf  a  debtor  owed  Us  creditor  ledging  a  debt  barred  by  the  atatnte  is  that  of  a 

0omo  debts  for  more  than  six  years,  others  less,  and  promise  to  pay  old  debts,  which  promise  the  lawlm- 

paid  a  sum  without  appropriating  it  to  any  particalar  plies  from  the  aeknowMgrneat,  and  lor  which  the 

debt ;  such  pavment  was  not  a  payment  on  aeconnt,  old  debt  is  a  consideration  in  law ;  bat  if  the  prombe 

ao  as  to  take  toe  former  debts  ont  of  the  statute.  is  limited  to  payment  of  the  old  debt  in  a  particnlar 

(tf)  Holland  t.  Clark, — An  acknowledgment,  in  or-  manner,  &c.,  the  creditor  can  daim  no  mora  thaa 

der  to  take  a  case  out  of  the  operation  of  the  statute,  the  promiie  given  hia. 
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Bagshawe,  in  reply. — As  to  part-payment,  nothing  more  is  proved  than 
that  money  was  paid  on  behalf  of  the  defendant,  but  there  is  no  ground  for 
saying  that  there  was  any  other  transaction  between  the  parties,  and  therefore 
the  presumption  is,  the  payment  had  reference  to  that ;  but  in  that  respect  we 
carry  the  case  no  further.  As  to  the  other  part  of  the  case,  there  is  strong 
sround  for  contending  that  the  plaintifiTs  claim  is  well  founded.  I  cannot  see 
now  the  transactions  are  to  be  separated,  or  how  you  can  look  at  the  covenant  as 
separate  from,  and  collateral  to,  the  trust*  The  estate  was  conveyed  on  trust  to 
be  sold,  and  being  sold  accordingly,  the  proceeds  are  retained  by  the  bankers, 
which  constitutes  a  part-payment  of  the  debt,  because  thare  was  no  other  traniH 
action  to  refer  it  to.  The  cases  all  go  on  this,  that  the  payments  might  have 
been  referred  to  another  transaction  as  well  as  to  the  particular  debt ;  but  that 
is  not  so  in  this  case. 

AprU  17. 

The  Master  of  the  Rolls  stated  the  facts  down  to,  and  including  the 
execution  of,  the  deed-poll  of  the  7th  of  August,  1817,  and  then  proceeded :— - 
I  find  no  evidence  I  can  rely  on  that  the  defendant  was  ever  afterwards  asked 
by  the  plaintiff  for  payment  of  the  debt,  or  that  he  ever  paid  interest  upon  it ; 
and  the  bill  to  recover  it  was  not  filed  till  the  year  1842,  twenty-five  years  after. 
But  in  July,  1817,  the  plaintiff's  debt  was  postponed  to  that  of  the  bankers ; 
and  in  1821  the  plaintiff  paid  over  the  produce  of  the  sales  by  him  of  the 
defendant's  stock,  goods,  and  effects,  to  the  bankers,  in  part-payment  of  their 
debt ;  and  in  1823  the  bankers  took  the  mill  and  premises  into  their  own  hands, 
and  entered  into  possession  thereof;  and  in  1834  they  sold  the  same,  and 
received  the  purchase-money,  and,  Ratcliffe  having  been  previously  paid  off, 
applied  the  whole  of  it«  after  paying  the  expenses  of  the  sale,  in  part  discbarge 
of  the  1,620£  188. 5d.,  the  debt  due  to  themselves.  Thus,  in  1834  the  estate 
was  exhausted,  the  trusts  were  fully  executed,  and  the  debt  remained  unpaid. 
At  this  time  the  plaintiff  had  a  covenant  from  the  defendant  for  payment  of  his 
debty  and  had  also  a  deed-poll,  whereby  he  was  constituted  an  attorney,  for  the 
defendant,  to  receive  all  such  sum  or  sums  of  money  on  such  property  as  the 
defendant  or  his  wife  should  become  entitled  to,  by  will  or  otherwise,  and  to 
apply  the  same  in  discharge  of  his  debt.  Whilst  this  trust  was  pending,  and 
the  execution  of  it  incomplete,  it  cannot  be  maintained  that  time  ran  so  as  to 
bar  the  plaintiff's  claims  or  liabilities,  but  the  covenant  remained  till  the  year 
1834,  unaffected  by  time.  The  bill  was  filed  in  October,  1842,  and  it  alleges 
that  in  1838  the  defendant  received  certain  sums  of  money  coming  within  tne 
scope  and  operation  of  the  deed-poll ;  and  it  prays  that  it  may  be  (kclared  that 
the  plaintiff  is  entitled  to  such  sums  by  virtue  thereof,  and  that  an  account  may 
be  teken  of  what  is  due  in  respect  of  the  debt  to  the  plaintiff,  and  of  his  liability^ 
and  that  such  sums  may  be  applied  in  payment  thereof.  The  defendant  set  up 
a  defence  to  the  bill,  and  insisted  that  the  deed-poll  was  inoperative  as  an 
assignment  of  after-acquired  property,  and  was  also  barred  by  time.  The  deed* 
poll,  however,  is  made  for  valuable  consideration,  and  amounts  to  an  assign* 
-moA  in  equity  of  all  turns  to  be  received,  and  of  legacies  thereafter  bequeathed. 
I  think  the  debt  did  subsist  at  the  time  of  filing  the  bill,  and  that  the  deed-poll 
cp^ated  as  ao  assignment  of  all  such  property  as  is  mentioned  therein  for  the 
Mjment  of  the  debt.  The  plaintiff  is,  therefore,  entitled  to  the  boiefit  of  the 
deed-polL    Declare  that  the  sums  so  bequeathed  to  the  defendant  bel<H^  to  the 
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ROLLS    COURT, 
Tuesday,  April  2\y  and  Wednesday,  Apnl22,  1846. 

HULME   V,    CHITTY.(a) 

S^araiion  deed^Contititetion — After^hom  ehUdren — General  wwrdt — Objeei  nf  ike  deed-^Mnteih' 

Hon  o/pariiee, 

Bjfa  deed  ofeeparationf  it  wae  agreed  between  hueband  and  wife,  thai  they  ekonid  live  eeparaie^for 
their  joint  livee^  and  that  *'  the  children  *'  ehould  live  with  the  wife;  and  the  hueband  covenanted  to 
pay  to  the  irueteee  qfthe  deed,  during  hie  life,  an  annual  turn  for  the  eupport  of  the  wife  and**  the 
children ;  "  the  whole  to  ceaee  tfthe  wife  and  children  ehould  all  die  m  hie  lifetime.  The  eavinge  qf 
the  annuity  in  any  year,  eofar  as  they  were  not  required  in  a  eubeequent  year,  were  to  be  aeeiMNi- 
lated  on  the  iruete  declared  in  reepeet  of  a  policy  ofaeeurance,  which  the  hueband  covenanted  to 
^ect  on  hit  life.  And,  after  reciting  that  there  were  then  living  five  children,  it  wae  agreed  that,  after 
the  death  of  the  wife  in  the  hueband*e  lifetime,  a  certain  proportion  of  the  annuity  wae  to  be  deducted 
**for  each  and  every  oftheeaidfive  children  **  then  dead,  or  who  ehould  afterwards  A>m  hietife- 
time.  The  policy  Reeled  on  the  hueband'e  life  was  then,  by  the  provieione  of  the  deed,  vetted  m 
the  truttees,  on  trust,  during  the  life  qf  the  wife,  to  apply  the  income  qfthe  sum  assured  for  the 

.  same  purposes  as  the  annuity,  and  after  the  death  of  the  survivor  qf  husband  and  wife,  **in  truei 
for  all  and  every  such  child  or  ehUdren  qf  the  hueband,  on  the  body  of  the  wife  begotten,  as  should  '^ 
attain  21,  ^e.  equally,  with  a  maintenance,  Sec  clause;  with  remainder  to  the  husband's ejeeentore, 
^c,  in  default  qfany  child  living  to  attain  a  vested  interests 

At  the  date  of  the  deed  there  were  five  children,  of  whom  two  died  underage,  and  without  issue ;  the 
othen  three  attained  21.  Twelve  years  after  the  separation,  the  husband  and  wife  were  reconeiled, 
and  cohabited,  and  a  sixth  child  was  bom. 

On  the  death  of  the  wife,  who  survived  the  husband,  the  trust  fund,  which  was  considerable,  was  eknmed 
by  the  three  of  the  five  children  who  attained  21,  or  their  representatives,  to  the  exclusion  of  the 
sixth  child. 

Held,  that  though  the  language  of  the  deed  was  comprehensixfe  enough  to  include  the  sixth  child,  and 
though,  subsequent  to  his  birth,  the  trust  fund  was  conveyed  to  new  trusteee  on  the  trusts  fjf  the 
original  deed,  yet,  as  it  was  contrary  to  the  whole  scope  of  the  deed,  and  the  declared  intention  of 
the  parties,  to  include  him,  he  was  not  entitled  to  any  share. 

ON  the  4th  December,  180S,  an  indenture  of  separation,  agreement,  and 
settlement,  was  executed  between  Joseph  Chitty,  of  the  first  part ;  Eliza- 
beth his  wife,  of  the  second  part ;  and  Henry  Richmond  and  Charles  Chitty,  of 
the  third  part ;  whereby,  after  reciting  that  the  said  Joseph  Chitty  and  Eliza- 
beth his  wife  had  mutually  agreed  to  live  separate  and  apart  from  each  other, 
during  the  remainder  of  their  joint  natural  lives,  and  that  upon  the  treaty  for 
such  separation,  the  said  Joseph  Chitty  had  proposed  and  agreed  to  pay,  during 
his  life,  for  the  maintenance  and  support  of  his  said  wife,  and  for  the  mainte- 
nance, education,  support,  and  provision  of  the  children  of  them,  the  said  Joseph 
Chitty  and  Elizabeth  his  said  wife,  or  such  of  them  as  should  from  time  to 
time  be  living,  the  annual  sum  of  money  thereinafter  mentioned,  and  to  make 
such  further  and  other  provision  for  his  said  wife  and  shildren,  after  his  decease, 
as  thereinafter  mentioned,  it  was  witnessed,  **  That,  in  pursuance  of  the  said 
agreement,  and  for  the  intents  and  purposes  aforesaid,  the  said  Joseph  Chitty, 
for  himself,  his  heirs,  executors,  and  administrators,  did  covenant,  promise,  and 
agree  to  and  with  the  said  Henry  Richmond  and  Charles  Chitty,  their  execu- 
tors and  administrators,  that  it  should  and  might  be  lawful  for  the  said  ESIiza- 
beth,  the  wife  of  the  said  Joseph  Chitty,  from  time  to  time,  and  at  all  times 
thereafter,  during  their  joint  lives,  to  live  separate  and  apart  from  him  the  said 
Joseph  Chitty,  and  to  reside  and  be  in  such  place  or  places,  and  in  such  jGuuily 
and  families,  and  with  such  relations,  friends,  and  other  persons,  as  she  the  said 
Elizabeth  Chitty,  notwithstanding  her  present  coverture,  should  think  fit  and  pro- 
per ;  and  that  he  the  said  Joseph  Chitty  should  not,  nor  would,  at  any  time  or 
(a)  Reported  bj  J.  Macavlat,  Biq.,  Barrister-al-Uw. 
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timet  thereafter,  eommence  or  proeeeute  any  action  or  suit  against  her,  the  said 
JEUzah^th  Chitty,  for  living  separate  and  apart  from  him,  or  to  compel  her  to  co- 
habit with  him,  or  sue,  molest,  trouble,  or  disturb  her,  for  such  her  living  separate 
and  apart  from  him ;  or  any  other  person  or  persons  whatsoever,  for  receiving, 
harbouring,  or  entertaining  her ;  nor  should  nor  would  visit  her,  or  knowing^ 
come  into  any  house  or  phce  where  she  should  or  might  dwell,  reside,  or  be ; 
and  also  that  he  the  said  Joseph  Chitty  should  and  would  permit  and  suffer  all 
and  every  the  children  of  tlie  said  Elizabeth  Chitty,  by  the  said  Joseph  Chitty 
begotten,  to  be  and  reside  with,  and  to  be  educated  by  or  under  the  order  or 
direction,  and  to  be  wholly  and  solely  under  the  care  and  management  and 
control  of  her  the  said  Elizabeth  Chitty,  during  the  joint  lives  of  her  and  the 
said  Joseph  Chitty,  without  any  interruption,  hindrance,  or  disturbance  of, 
from,  or  by  him  the  said  Joseph  Chitty  ;*'  and  that  it  should  be  lawful  for  the 
said  Elizabeth  Chitty  thereafter  to  possess  and  enjoy,  for  her  sole  and  senarate 
use,  independently  of  the  said  Joseph  Chitty,  all  moneys,  clothes,  linen,  nouse- 
faold  or  other  goods,  chattels,  effects,  and  personal  estate  which  she  then  had, 
or. might  thereafter  have  in  her  power  or  possession,  or  which  she  might 
become  entitled  to  by  purchase,  ^ih,  bequest,  or  otherwise,  or  which  the  said 
Henry  Richmond  and  Charles  Chitty  should  or  might  become  possessed  of  or 
entitled  to  in  trust  for  her ;  and  to  give,  manage,  direct,  bequeath,  sell,  or 
dispose  of  the  same,  or  any  part  thereof,  in  the  same  manner  as  if  she  were  a 
feme  boUj  without  any  interference  from  or  by  the  said  Joseph  Chitty,  or  any 
creditor  or  person  claiming  under  him ;  and  that  it  should  be  lawful  for  the 
said  Henry  Kichmond  anoCharles  Chitty  to  anply  the  household  furniture,  &e. 
then  in  the  possession  of  the  said  Elizabeth  Chitty,  to  fit  up  and  furnish  a 
house  or  lodging  for  her.  And  the  said  Joseph  Chitty  thereby  furtha-  cove- 
nanted,  that  he  "  should  and  would,  during  his  life,  well  and  truly  pay,  or 
cause  to  be  paid,  to  the  said  Henry  Richmond  and  Charles  Cbitty,  and  the 
survivor  of  them,  his  executors  or  administrators,  or  to  the  trustee  or  trustees 
for  the  time  being  to  be  appointed  in  their  or  any  of  their  stead,  as  thereinafter 
mentioned,  the  clear  yearly  sum  of  550/.  of  lawful  money  of  Great  Britain, 
without  any  deduction  or  abatement,^  by  quarterly  payments,  on  the  usual 
quarter-days,  and  upon  the  trusts  thereinafter  mentioned ;  provided  nevertheless, 
that  the  said  Joseph  Chitty  should  have  power  to  deduct  and  retain,  from  and 
out  of  the  said  sum  of  550/.,  all  such  sums  as  he  should  be  called  upon  to  pay, 
and  should  pay,  for  debts  contracted  by  his  wife.  And  it  was  thereby  agreed 
between  the  parties  thereto,  that  the  said  Henry  Richmond  and  Charles  Chitty, 
Sec,  should  stand  possessed  of  Uie  said  annuity  of  550/.,  *Mn  trust,  during  the 
lives  of  the  said  Elizabeth  Chitty,  and  of  her  children  by  the  said  Joseph  Chitty, 
and  the  survivors  and  survivor  of  them,  in  trust  for  them,  the  said  Elizabeth 
Chitty  and  her  said  children,  and  the  survivors  and  survivor  of  them ;  but 
nevertheless  the  same  to  be  applied  to  and  amongst  them,  in  such  shares  and 
proportions,  and  in  such  manner  and  form,  as  they  the  said  Henry  Richmond 
and  Charles  Chitty,  or  the  survivor,  &c.,  ihould  think  proper  or  deem  advisable 
for  or  towards  the  boarding,  lodging,  clothing,  maintaining,  and  support  of 
the  said  Elizabeth  Chitty,  and  of  her  said  children  as  aforesaid,  and  for  the 
maintenance  of  the  said  cnildren,  or  such  of  them  as  should  irom  time  to  time 
be  living.''  And  it  was  thereby  also  agreed,  tluit  in  case  the  said  Henry 
Richmond  and  Charles  Chitty  should  not  think  proper  to  apply  the  whole 
of  the  said  annual  sum  of  550/.  in  any  one  year,  for  the  purposes  aforesaid, 
then  "  the  surplus  thereof  should  be  accumulated  by  them,  and  they  should 
stand  possessed  of  such  accumulations  upon  and  for  the  trusts,  intents,  and 
purposes  thereinafter  esLpressed  and  declared  of  and  leoiioeniing  the  sum  of 
iJB/Wl.  thereinafl(er  menUoned ;  yet  so  neverthelesa  that  ^  should  be  lawful 
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for  the  said  trustees  or  trustee^  for  the  time  beii^,  to  apply  the  sur^dus.or 
saving  of  the  said  anniial  sum  in  any  preceding  year,  for  or  towards  the 
purposes  afcnresaid,  or  any  of  them,  in  any  succe^ing  year :  provided  always, 
that  in  case  the  ssid  Elizabeth  Chitty,  and  all  her  children  b^  the  said  Joseph 
Chitty  begotten,  should  happen  to  die  during  the  life  of  the  said  Joseph  Chittjr, 
then,  from  and  immediately  after  the  decease  of  the  survivor  of  them  the  said 
Ehzabeth  Chitty  and  of  the  said  children  as  aforesaid,  the  said  annuity  dt 
yearly  sum  of  5501.  should  cease,  determine,  and  be  no  longer  paid  or  payable.** 
And,  after  reciting  that  theie  were  then  living  five  children  of  them  the  said 
Joseph  Chitty  and  Elizabeth  his  wife,  and  that  it  had  been  agreed  that,  upon 
or  after  the  death  of  the  said  Elizabeth  Chitty  (if  in  the  lifetime  of  the  said 
Joseph  Chitty),  the  sum  of  75/.  should  be  deducted  from  the  said  sum  of  5501. 
so  to  be  paid  as  aforesaid,  for  each  and  every  of  the  said  five  children  who 
should  be  then  dead,  or  should  thereafter  die  in  the  lifetime  of  the  said  Joseph 
Chitty,  it  was  thereby  further  witnessed,  provided,  agreed,  and  declared,  uy 
and  l)etween  the  parties  thereto,  *^  that  upon  and  immediately  after  the  death  of 
the  said  Elizabetn  Chitty,  in  case  the  same  should  happen  in  the  lifetime  of  the 
said  Joseph  Chitty,  the  sum  of  15L  should  cease,  or  be  deducted  from  the  said 
annual  sum  of  550/.  so  to  be  paid  by  the  said  Joseph  Chitty  in  manner  afore* 
said,  for  each  and  every  of  the  said  five  children  of  them  the  said  Joseph  Chitty 
and  Elizabeth  Chitty,  who  should  or  might  be  dead  at  the  time  of  the  death  df 
the  said  Elizabeth  Chitty ;  and  in  case  of  the  death  of  any  or  either  of  them,  at 
anj  time  or  times  after  the  death  ol  the  said  Elizabeth  Chitty,  in  manner  afoce- 
said,  then  the  like  abatement  or  deduction  of  75/.  should  be  made  for  each  and 
every  of  them  who  might  happen  to  die,  in  manner  aforesaid.*"  And  reciting 
that  it  had  been  agreed,  that  the  said  Joseph  Chitty  should  insure  his  life,  in 
the  names  of  the  trustees,  for  the  sum  of  1,500/.,  and  that  he  had  so  insured 
accordingly,  in  the  Equitable  Assurance  office,  it  was  thereby  further  wit- 
nessed, and  the  said  Joseph  Chitty  did  thereby  covenant  with  the  trustees,  that 
he  would,  at  all  times  thereafter,  during  his  life,  pay  the  premiums,  and  do  all 
other  acts  and  things  necessary  to  keep  the  policy  on  foot ;  and  it,  was  thereby 
a^eed  and  declared  by  and  between  the  parties  thereto,  that  the  said  Henry 
Richmond  and  Charles  Chitty,  &c.,  should  stand  possessed  of  and  interested  in 
the  said  sum  of  1,500/.  and  the  said  policy  of  assurance,  and  the  full  benefit 
thereof,  on  trust,  that  they  should  use  their  and  his  best  endeavours  to  re* 
cover  and  receive  the  said  sum  of  1,500/.  from  the  insurance  office,  as  soon  as 
conveniently  might  be  after  the  death  of  the  said  Joseph  Chitty,  and  should 
lay  out  and  invest  the  same  in  the  public  stocks  or  funds,  or  upon  Grovemmeiit 
or  real  securities,  in  England,  in  their  or  his  names  or  name.  And  also  should, 
y  during  the  life  of  the  said  Elizabeth  Chitty,  pay,  apply,  and  dispose  of  the 
interest,  dividends,  and  annual  produce  of  the  said  sum  ot  1,500/.,  or  the  stocks, 
funds,  and  securities  in  or  upon  which  the  same  should  or  might  be  laid  out  or 
invested,  upon  and  for  the  trusts,  intents,  and  purposes,  and  in  such  manner 
and  form  as  was  thereinbefore  expressed,  declu^,  and  directed  of  and  con* 
oerning  the  said  annuity  or  annual  sum  of  550/.  And  from  and  after  the  death 
of  the  survivor  of  them,  the  said  Joseph  Chitty  and  Elizabeth  Chitty  his  wife, 
upon  trust,  that  they  the  said  Henry  Richmond  and  Charles  Chitty,  &c,  dioidd 
stand  possessed  of  and  interested  in  the  said  sum  of  1,500/.  stocks,  funds,  and 
securities,  in  trust  for  all  and  every  such  child  or  children  of  the  said  Joseph 
Chitty,  on  the  body  of  the  said  Elizabeth  Chitty  his  wife  lawfully  begotten^ 
who,  oeing  a  son,  or  sons,  should  live  tq  attain  his  or  their  age,  or  respective 
ages,  of  twenty-one  years ;  and  being  a  daughter,  or  dai^^ters,  should  li  veto 
Mtafa  hefor  their  i^e,  or  respective  ages,  of  twenty^ne  yean)  €ir  be  BiarrfM^ 
which  should  first  tappen,  eqnnfljrio  l^^dWided  between  then,  share  asKiT 
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alike;  and  if  onlj  one  of  such  children,  being  a  sob,  ahoold  Kve  to  attain  the 
age  of  twent j-one  years,  or,  beii^  a  daughter,  should  live  to  attain  that  age,  or 
be  married,  in  trust  for  such  oSky  sumying  child.^  And  upon  further  trusl, 
to  apply  the  income  of  the  expectant  share  ^  of  every  sueh  child  ^  in  the  said 
IfBOOl.  stocks,  funds,  and  securities,  towards  bis  or  her  maintenance,  education, 
and  support,  till  such  bis  or  her  share  should  become  vested ;  and  after  the  de- 
JDease  of  the  survivor  of  them,  the  said  Joseph  Chitty  and  Elizabeth  Chitty,  to 
apply  any  part  of  the  expectant  or  presumptive  share  *'  of  each  or  any  sudi 
mddren^  tberera,  not  exceeding  a  moiety,  for  bis  or  her  advancement  in  the 
world,  though  that  share  should  not  have  become  vested.  But  in  case  ncme  g£ 
the  said  children  of  tfafe  said  Elisabeth  Chitty  by  the  said  Joseph  Chitty  should 
Uve  to  attain  a  vested  interest  in  the  trust-funds  under  or  by  virtue  of  the 
BOW  stating  indenture,  then,  upon  further  trust,  that  they,  the  said  Henry 
Siefamond  and  Charles  Chitty,  or  the  survivor,  &c.,  should  stand  possessed  «of 
and  interested  in  the  said  1,50QL  stocks,  funds,  and  securities,  in  trust  for  the 
executors,  administrators,  or  assigns  of  the  said  Joseph  Chitty.  And  the  now 
vtating  indenture  further  contained  a  provirionfor  the  appointment  c^new  tros- 
*taes,  and  for  their  indemnity  and  rambursement. 

At  the  date  of  this  deed  there  were  five  chiklren  living,  of  whom  four  died 
in  the  lifetime  of  their  father,  two  of  them  under  age,  and  without  having  been 
narried ;  a  third  (Joseph,  the  younger),  having  attained  twenty-one,  and  leaving 
Sarah,  his  wife,  now  the  wife  of  Victor  de  Meric,  but  no  children,  him  surviving; 
and  the  fourth  (Henry),  having  also  attained  twenty-one,  and  leaving  Janet,  his 
wife,  and  one  child,  Harriett  Sarah,  bim  surviving.  Elisabeth,  the  remaining 
child  of  the  five  then  living,  intermarried,  in  the  year  18S4,  with  J.  w! 
Huhne,  and  there  are  now  living  four  infant  children  of  that  marriaffe. 

After  the  execution  of  the  deed  of  arrangement,  Mr.  and  Mrs.  Chitty  sepa- 
nted,  and  continued  to  live  separate  from  that  time  till  the  year  1814,  wlioi 
they  became  reconciled,  and  afterwards  lived  together  till  Mr.  Chitty^s  death, 
in  die  year  1841.  The  result  oi  this  cohabitation  was  the  birth  of  Tompson 
Chitty,  a  sixth  diild,  who  was  bom  on  theSlst  of  September,  1815. 

After  the  separation,  in  180S,  Mr.  Chitty  regularly  paid  the  annuity  of  55(V. 
^according  to  the  agreement,  and  continued  to  do  so  tul  the  year  1828.  He  also 
effected  a  policy  (n  assurance  on  his  life,  in  the  names  of  the  trustees,  in  the 
'Equitable  Assurance  Office,  for  the  sum  of  1,600/.,  and  paid  the  premiums 
thereon  up  to  18£8 ;  after  which  time  the  trustees  paid  them  out  of  the  accumu- 
lations of  the  trust-fund,  which,  in  1824,  had  amounted  to  1,800/.  Reduced 
Annuities,  and  1,150/L  Consols.  In  18S8,  also,  the  trustees  finding  accumula- 
tions going  on,  effected  another  policy  of  assurance  for  SOOl.  on  the  life  of  Mr. 
Chitty,  and  paid  the  premiums  as  they  became  due  out  of  the  trust-moneys. 

On  the  21st  of  August,  1824,  Mr.  Richmond  being  desirous  of  being  dia- 
diarged  from  the  trusts,  Charles  Chitty  and  James  Patten  were  appointed  new 
trustees,  and  by  indenture  of  that  date,  the  trust^funds  were  assigned  to  them 
on  the  trusts  of  the  deed  of  the  4th  December,  1802. 

On  the  marriage  of  Mr.  and  Mrs.  Hulme,  her  share  of  the  trust^fund  was 
vested  in  Henry  Chitty  and  Frederick  Hunter,  in  trust  for  bar  and  her  diildren ; 
and  on  the  26th  of  January,  1841,  Frederick  Sc^y  Hood  and  Charles  Clarke 
became,  and  now  are,  the  trustees  dT  the  marriwe  settlement.  There  was  no 
settlement  made  on  the  marriage  of  either  Henry  or  Joseph  Chitty,  the 
younger;  but,  by  arrangement,  sums  of  money  were  advanced  out  of  the  trusl- 
Iniid  on  loon,  and  Henry^s  debt  still  remains  due  in  purt,  but  Joseph^s  was  dia- 
charged  by  bis  widow  and  administratrix.  Henry  bad  also  incumbered  his 
.diare  to  other  parties. 
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In  this  state  of  things  Joseph  Chitty,  the  elder,  died  intestate  on  the  17th  of 
Februanr,  1841 ;  and  the  trustees  of  the  deed  of  1802  thereupon  received  the 
sum  of  D»615/.,  the  sum  due  upon  the  two  policies,  and  invested  the  same  in  the 
purchase  of  7,SS9/.  16s.  Id.  d  per  Cent.  Consols.  Elisabeth  Chitty,  the  widow  of 
Joseph  Chitty,  the  elder,  died  on  the  5th  of  January,  184f2,  and  on  her  death 
the  trust-fund,  which  then  amounted  to  1,800/.  Reduced  Annuities,  and 
8,0191. 13s.  4d.  S  per  Cent.  Consols,  became  distributable ;  but  a  question  hav- 
ing arisen  as  to  the  right  of  Tompson  Chitty  to  participate  in  the  benefits 
of  the  deed  of  1802  as  well  as  the  other  five  children,  a  suit  became  necessary* 
Accordingly,  on  the  14tlvof  November,  1842,  Mr.  and  Mrs.  Hulme,  their  four 
infant  children,  and  the  trustees  of  their  marriage  settlement,  filed  their  bill, 
setting  forth  the  trusts  of  the  deed  of  1802,  and  praying  that  the  accounts 
might  be  taken,  and  that  the  one^third  share  of  the  trust-fund,  to  which  Mrs. 
Hulme  claimed  to  be  entitled,  might  be  transferred  to  her  trustees  on  the  trusts 
of  the  settlement ;  and  on  the  26th  July,  184S,  the  cause  came  on  to  be  heard, 
and  a  decree  was  made,  directing  the  usual  accounts  and  inquiries.  On  the 
11th  of  June,  1845,  the  Master  made  his  report,  finding  the  facts  as  already 
mentioned ;  and  that  the  trust*fund  then  consisted  of  8,678/.  18s.  Bank  8  per 
Cent.  Annuities,  and  1,800/.  Reduced  Annuities,  standing  to  the  credit  of  the 
cause ;  besides  gums  amounting  to  about  500/.,  advanced  to  Henry  Chitty,  and 
charged  on  his  shares.  The  cause  now  came  on  to  be  heard  upon  further 
directions. 

Kinderiley  (with  him  Wilcock)y  for  the  plaintiffs. — The  facts  of  the  case  are 
as  found  by  the  Master ;  and  the  only  question  is,  how  far  the  trusts  include 
the  after-tx>rn  son.  They  are  expressly  confined  in  the  outset  to  the  three 
children  who  have  attained  21 ;  and  the  question  is,  whether  the  clause  which 
declares  the  trusts  of  the  1,500/.  extends  their  application  so  as  to  embrace  the 
whole,  though  it  was  not  in  the  contemplation  of  the  parties  that  after-bom 
children  should  take.  It  is  quite  clear,  of  course,  that  they  were  to  live  sepa- 
rate, and  in  connection  with  that  intention,  look  at  the  covenant  whereby  Mrs. 
C.  was  to  be  allowed  to  live  apart  from  her  husband,  without  molestation,  &c 
on  hisyart.  But  it  is  said  the  words  *<  the  children^  ^PP^J  ^  ^l'  ^^  children, 
and  not  merely  to  those  then  living.  The  language,  it  must  be  admitted,  is 
general  and  large  enough  to  comprehend  after-bom  children,  but  it  is  capaUe 
of  being  modified  and  explained  by  the  circumstances;  for  the  death  of  anjr  of 
them  is  to  release  Mr.  Chitty  from  the  payment  of  75/.  a  year ;  and  in  addition 
to  the  annuity,  he  is  to  make  further  provision,  by  effecting  a  policy  for  1,600/. 
for  his  wife  and  children — that  is,  the  same  wife  and  children  then  in  esse. 
There  is  nothing  in  the  future  tense  regarding  the  family  itself,  but  only  in 
reference  to  the  provision  made  for  them  ;  and  it  is  contrary  to  the  whole  scope 
and  object  of  the  deed,  as  well  as  the  declared  intention  of  the  parties,  that  Mr. 
Tompson  Chitty  should  take  any  share  in  the  trust-fund. 

Turner  (with  him  H.  Stevens)^  for  Janet  Chitty,  Harriet  Sarah  Chitty  (an 
infants,  Victor  de  Meric,  and  Sarah  his  wife,  defendants  in  the  same  interest 
with  the  plaintiffs.— There  are  two  parts  of  the  deed :  the  one  relating  to  the  an- 
nuity of  550/.,  and  the  other  to  the  1,500/.,  the  surn  secured  by  the  policy  of 


ranee.  In  the  former  part,  it  is  **  the  children^  that  are  spoken  of,  and  in  the  latter 
part,  it  is  ^^  such  children  f*  and  the  parties  being  the  same  in  both  parts,  if  the 
one  means  children  at  the  date  of  the  deed,  so  must  the  other.  Now,  the  trusts  of 
the  surplus  of  the  550/.  are  the  same  as  those  of  the  1,500/.,  and  the  trusts  of  the 
income  of  the  1,500/.  are  the  same  as  those  of  the  annuity;  the  several  parts,  there- 
fore,apply  to  the  same  class  of  children.  The  contract  is,  to  live  separateandapart 
for  life,  and  if  this  had  been  carried  out,  there  could  have  been  no  other  children; 
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the  parties,  therefore,  contracting  to  stand  in  a  sdtuation  in  which  there  could 
never  he  any  children  other  than  those  then  living,  the  trust  must  be  considered 
to  be  for  such  children  only,  in  the  same  manner  as  in  the  case  of  a  devise  to  a 
man  and  his  children,  if  there  be  any  children  at  the  time,  th^  take.  No  doubt, 
therefore,  the  children  meant  the  five  children  then  living,  and  those  only. 

Tinney  and  Heathfield^  for  the  trustees  of  the  deed  of  1803. 

Sobson^  for  an  incumbrancer  on  H.  Chitty^s  share. 

Boupell  (with  him  James),  for  Tompson  Chitty. — The  deed  was  intended 
to  serve  two  puqxsses :  the  nrst  and  primary  object  was,  the  separation,  uid  to 
provide  for  the  maintenance  of  the  wife  and  children  during  the  life  of  Mr. 
Chitty ;  the  second  was,  to  make  a  like  provision  for  them  after  his  death. 
The  two  intentions  are  carried  out  separately,  and  under  the  latter  clauses  of 
the  deed  the  distribution  of  the  fund  is  made.  The  deed  is  singular,  and  the 
circumstances  of  the  case  are  singular.  Whether  it  was  or  was  not  intended, 
the  wording  of  the  deed  certainly  does  let  in  the  state  of  facts  which  has  hap- 
pened. And  it  is  to  be  bome«in  mind,  that  a  form  of  words  does  not  make  a 
separation,  nor  has  a  deed  the  least  operation  in  keeping  the  parties  separate, 
for  they  may  become  reconciled  at  any  time,  and  there  would,  in  that  case,  be 
an  end  of  the  covenants  made  on  separation,  but  not  of  the  trusts  for  the  benefit 
of  the  children  after  the  death  of  the  parents.  There  is  a  discretion  in  the 
trustees  to  apply  the  whole  or  only  a  part  of  the  fund  for  the  maintenance  of 
the  wife  and  cnildren ;  and  they  are  to  invest' the  surplus,  and  to  hold  it  on  the 
trusts  of  the  policy.  Now  the  number  of  the  children  occurs  in  the  middle  of 
the  deed,  and  not  at  the  declaration  of  trust ;  if,  therefore,  Mrs.  Chitty  and  all 
the  five  children  died,  the  trusts  would  not  be  exhausted.  The  trustees  are  to 
pay  the  dividends  on  the  moneys  payable  on  the  policy  to  Mrs.  Chitty  fi>r  life, 
and  hold  the  principal  in  trust  ''  for  all  and  every  such  child  and  children  on 
her  body  Iiegotten.'"  This  is  a  distinct  original  provision  for  a  class  qui^e  new, 
and  comprehensive  enough  to  include  TompscMi  Chitty.  It  is  the  first  clause 
for  distribution,  and  is  an  original  deed  as  regards  itself;  and  the  words  ^^  such 
child,"^  &c.,  mean  such  child  as  answers  the  oescription,  viz.  lawfully  begotten. 

EindevBley^  in  reply. 

The  Master  of  the  Rolls.— In  this  case  it  appears  that,  in  1802,  Mr.  and 
Mrs.  Chitty,  having  then  five  children  living,  agr^  to  live  separate  from  each 
other,  and  they  executed  a  deed  of  separation  with  a  view  to  their  living  sepa- 
rate, whereby  Mr.  Chitty  made  provision  for  his  wife  and  children,  who  were 
to  live  apart  from  their  father.  It  is  expressed  at  the  banning  of  this  deed 
that  it  was  intended  and  agreed  between  them  that  there  should  be  a  separation 
during  their  joint  lives,  and  Mr.  Chitty  entered  into  covenants  to  enable  his 
wife  to  live  apart  from  him,  and  he  covenanted  not  to  visit  or  interfere  with  her. 
There  could  oe  no  doubt,  therefore, — ^there  is  evidence  beyond  contradiction,-— 
that  the  intention  of  the  parties  was  to  live  separate  during  the  rest  of  their 
lives.  I  say  intention — ^for  no  covenant  of  such  a  kind  is  obligatory  upon  parties 
standing  in  such  a  relation,  as  they  might  have  known,  if  they  choose  to  enter 
again  upon  the  due  discharge  of  their  conjugal  duties,  and  no  deed  can  prevent 
them  from  doing  so;  but  there  can  be  no  doubt  of  what  was  the  intention,  be- 
cause they  declared  it  under  their  hands  that  the  agreement  and  intention  was 
to  live  separate  and  apart.  It  is  out  of  the  question,  therefore,  to  suppose  they 
had  any  intention  of  coming  together  asain.  That  agreement,  then,  existing 
between  them,  and  being  recited  in  the  deed,  and  being  intended  to  be  carried 
into  effect  by  the  provisions  of  the  deed,  covenants  for  that  purpofie  were  entered 
into  by  Mr.  Chitty.  The  parties  appear  to  have  proposed  to  themselves  two 
distinct  objects :  first,  to  provide,  during  the  life  oi  Mr.  Chitty,  for  the  main- 
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tenance  of  the  wife,  and  also  far  the  maintenaiiGe  and  support  of  the  children; 
or  such  of  them  as  should  from  time  to  time  be  living ;  and  that  object  was 
secured  by  the  covenant  to  pay  certain  annual  sums,  amounting  to  550^,  during 
the  life  of  Mr.  Chitly,  whicn  were  to  be  applied  in  the  maintenance  and  support 
of  Mrs.  Chitty  and  her  diildren.  Now  when  the  parties  had  thus  enterea  mto 
an  agreement  by  which  they  had  manifested  their  intention  that  there  should  be 
no  communication  between  them,  can  there  be  a  doubt  that  they  meant  any 
other  childreti  than  those  then  livinff,  or  such  of  them  as  should  be  living  from 
time  to  time  ?  The  next  olject,  which  is  distinctly  stated,  is  to  make  such 
further  provision  f<H*  the  wife  and  children  as  thereinafter  mentioned.  How  ia 
that  dohe?  The  annual  sum  of  550^  was  to  be  paid  to  the  trustees  during  the 
life  of  Mr.  Chitty,  and  they  were  to  pay  so  much  as  they  might  think  proper 
or  necesaiuy  for  the  maintenance  of  Mrs.  Chitty  and  her  childrai.  The  savings 
which  should  be  effected  in  any  one  year  were  to  be  applied  in  payment  of  any 
e^tra  expense  incuired  in  any  future  year ;  and  if  they  should  not  be  wanted  in 
any  future^  year,  then  they  were  to  be  accumulated.  In  this  way  provision  was 
made  fot  the  first  object  of  the  arrangement —  the  maintenance  and  support  of 
the  wife  and  children,  during  the  life  of  Mr.  Chitty.  But  this  was  only  for  liis 
life ;  aild  in  order  to  make  a  provision  for  his  wife  and  children  after  his  death, 
Mr.  Ohitty  procured  a  policy  of  assurance  to  be  effected  on  his  life  for  the  sum 
of  1,500/.':  and  it  was  agreed  that  the  savings  which  should  be  effected  out  of 
the  income  provided  for  the  maintenance  of  the  wife  and  children  should  be 
held  on  the  same  trusts  and  applied  in  the  same  manner  as  the  1,500/.  secured 
by  th6'  policy*— that  is,  that  in  case  Mr.  Chitty  should  die  first,  the  income  was 
to  be-paid  to  Mrs.  Chitty  for  the  support  of  herself  and  children.  Now  all  this 
appeiars  to  be  so  clearly  and  plainly  set  forth  in  the  deed,  that  there  could  be  no 
doubt  about  it  if  the  matter  rested  there ;  but  a  question  was  raised  as  to  the 
provisions  for  the  disposal  of  the  fund  arising  from  the  policy  of  assurance,  and 
the  savings  from  and  after  the  death  of  the  survivor  of  Mr.  and  Mrs.  Chitty, 
and  <jh  that  it  was  agreed  that  it  was  to  be  held  for  all  and  every  the  children 
of  Mr.  atid  Mrs.  Chitty.  The  trust  is,  '*  after  the  decease  of  the  snrvivor  of 
them,  the  said  Joseph  Chitty  and  Elizabeth  Chitty,  in  trust  for  all,  fee.''  Now 
if  you  consider  what  were  the  objects  of  the  deed — ^the  whole  deed  being  founded 
on  this,  that  the  parties  had  agreed  to  separate  during  the  rest  of  their  joint 
'Hves,  and  that  Mr.  Chitty  had  covenanted  not  to  visit  his  wife ;  if  there  was 
mvtth  more  ambiguity  than  there  is  in  the  clause,  I  think  it  quite  clear  ths% 
the  only  objects  of  the  deed,  intended  to  be  provided  for,  are  the  wife  and  diil* 
'dretk  tiea  living.  There  is  nothing  to  shew  that  Tompson  Chitty  was  not  as 
itiiich  an  object  of  his  fitther's  affection  as  his  other  children,  but  what  has 
happened  makes  a  difficulty  in  his  case ;  no  doubt  the  Court  would  be  glad 
-thtft  the  provision  could  have  application  to  Tompson  Chitty  as  well  as  the 
otb^r  children,  and  would  do  all  that  could  be  aone  to  include  hirp,  but  it 
cannot 'do  so  contrary  to  the  plain  meaning  and  intention  of  the  deed  executed 
by  the  parties  themselves.  Mr.  and  Mrs.  Chitty  having  intended  to  live  sepa* 
rate  during  their  joint  lives,  and  having  earned  that  intention  into  effect  for 
t^ll^  years  after  the  date  of  the  deed,  at  the  end  of  that  period  became 
Ireeoticiled  to  each  other,  and,  contrary  indeed  to  the  intention  of  the  deed,  but 
in  accordance  with  their  religions  and  moral  duties  and  their  solemn  engage- 
jonents  to  one  another,  came  together  again  and  lived  together  for  twenty-seven 
yeaM.  The  consequence  of  their  subsequent  cohabitation  was  the  birth  of  Mr. 
Tompson  Chitty,  and  the  contest  for  him  now  is,  that  he,  being  a  child  of 
<Mt.ahd  Mrs.  Chitty  lawfully  batten,  is  entitled  to  a  share  of  tne  provision 
ftade  for  children  by  the  deed.    I  should  be  glad  if  I  could  so  construe  the 
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deed  so  as  to  give  him  a  shaie,  bot  it  isiiiipoMiUeforine  todoso.  Theelauaes 
of  tibe  iDStniment  would,  if  taken  hj  themselves,  and  not  in  rektion  to  or  in  con- 
neetioD  with  the  soope  and  object  of  the  deed,  include  him  as  well  as  the  other 
c^ldren;  that  is,  the  words  might  have  that  effect,  if  it  were  necessary  to  lode 
to  them  alone.  It  is  said  there  were  two  avowed  objects  proposed  by  the  deed : 
first,  to  make  a  provision  t(ft  the  maint^iance  and  suppcNt  oi  the  wife  and 
dnldren  during  Mr.  Chitty^s  life,  and  then  to  create  a  trust  for  his  wife  and  all 
his  children  after  his  death  ;  but  the  circumstances  of  the  case  do  not  admit  a 
construction  of  that  kind.  The  deed  does  not,  it  is  true,  jGnrbid  the  husband 
fiom  afterwards  cohabiting  with  the  wife,  but  it  does  exclude  me  from  putting 
such  a  construction  upcHi  it,  that  at  the  time  it  was  executed  the  parties  intended 
to  make  a  provision  for  children  other  than  those  then  living.  Their  intention 
was,  that  tnere  should  be  a  permanent  separation,  which  was  perfectly  incon- 
sistent with  the  notion  that  they  were  making  a  provision  for  children  bom  after 
reconciliation.  On  the  whole,  I  feel  bound  to  dedare  that  the  provision  was 
intended  for  the  wife  and  children  then  living.  Mr.  Tompson  Chitty  is  en- 
titled to  his  costs. 


VICE-CHANCELLOR  KNIGHT  BRUCE'S  COURT. 

January  15  4ind  24,  1846. 
Duke  v.  BARNETT.(a) 

Vendor  tmd  pmrektuer^O^feeHmu  to  Hik. 

Wh&tt  In  m  ogftemHint  for  a  leme^  a  fiariMer  ogreememi  mu  nmde  Jhr  ikopwrehuo  omd  eomoeftmce 
qfiko  inheriUmmt  under  certain  amdiiion»f  ind  ike  leeeee  egreed^  in  erne  ^  enek  purcAaee  and 
eomeeyaneef  to  aeeepi  the  vendor' i  title  without  diepuie ;  it  woe  held  thai,  t^ton  the  leeeee* epurehaeing 
the  inheritance  according  to  the  agreement ,  he  woe  precluded  fiom  raieing  on  ohjection  to  the  vai- 
dor^e  title, 

BY  indentures  of  lease  and  appointment  and  release,  bearing  date  the  19th 
and  SOth  of  March,  1838,  several  pieces  of  land  and  hereditaments  were 
conveyed  and  assigned,  with  the  appurtenances^  by  Tliomas  Read  Kemp  to 
Henry  Edwards  and  Edward  Duke  (bis  trustee),  the  plaintiff  in  this  case,  sub- 
ject to  certain  restrictions  as  to  building  on  the  land,  and  carrying  on  offensive 
trades  thereon.  By  an  indenture,  dated  the  Slst  of  March,  1838,  the  said 
Henry  Edwards  demised  the  said  pieces  of  land  to  Georee  Duke,  his  executors, 
administrators,  and  assigns,  from  the  date  of  the  said  indenture^  for  the  term  of 
1,000  years,  for  securing  the  sum  of  1,500/.  and  interest,  as  therein  mentioned. 
By  an  agreement,  dated  the  12th  of  November,  1838,  and  made  between  die 
said  Henry  Edwajxis,  of  the  one  part,  and  Heury  Pescott,  of  the  other  part,  it 
was  agreed  that  Edwards  should  execute  to  Fescott,  his  executors,  admmistra- 
tors,  and  assigns,  a  lease  of  a  piece  of  ground  therein  described ;  to  bold  the 
same  unto  the  said  H.  Fescott,  his  executors,  administrators,  and  assigns,  from 
the  ^  24th  of  June  then  last,  for  the  term  of  99  j^ears,  at  the  yearly  rent  of 
lOL  16s.  And  it  was  thereby  agreed,  that  in  the  said  lease  should  be  ccmtained, 
among  other  covenants,  on  the  part  of  the  said  H.  Fescott,  his  executors,  admi- 

(a)  Reported  by  O.  S.  AhLWvn,  Esq.,  Banister-ftt'Iaw. 
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nistrators,  and  assigns,  restrictive  covenants  as  to  building  and  otherwise,  siini* 
lar  to  the  restrictions  mentioned  and  declared  by  way  of  use  and  covenant  in 
the  said  conveyance  to  the  said  H.  Edwards ;  and  also  a  covenant  for  insurance 
of  the  said  premises  from  fire.  And  it  was  thereby  also  agreed,  that  the  said 
lease  shoula  contain  covenants  on  the  part  of  the  said  H.  Edwards,  his  heirs, 
executors,  administrators,  or  assigns,  for  quiet  enjoyment,  on  payment  of  rent 
and  performance  of  covenants ;  and  also  for  the  conveyance  of  the  inheritance 
of  the  said  piece  of  ground  to  the  lessee  for  the^sum  of  180/.  at  any  time  within 
the  space  or  period  of  five  years  from  the  24th  day  of  June  then  last,  on 
three  months*  previous  notice  being  given  to  the  lessor,  and  the  rent  in  arrear, 
together  with  the  full  rent  for  the  current  half-year,  bein^  paid.  And  the  said 
H.  Pescott  thereby  agreed,  in  case  of  such  purchase  ana  conveyance  as  afore- 
said, to  accept  the  title  of  the  said  If.  Edwards  without  disputey  and  to  pay  all 
law  expenses  attending  the  conveyance,  as  well  those  to  be  incurred  by  or  on 
the  part  of  the  vendors,  as  those  by  or  on  the  part  of  the  purchaser;  and  also 
the  expense  of  the  production  of  all  attested  or  other  copies  of  de^s,  wills,  or 
other  instruments,  and  all  assignments  of  outstanding  terms,  and  all  certificates 
and  affidavits  which  might  be  required.  And  also  it  was  thereby  agreed,  that 
in  case  the  said  H.  Pescott  should  purchase  the  said  piece  of  ground  under  the 
power  for  that  purpose  thereinbefore  contained,  an  abstract  of  title  should  be 
furnished  to  him  by  and  at  the  expense  of  the  said  H.  Edwards,  and  restrictive 
covenants,  similar  to  the  covenants  thereby  agreed  to  be  entered  into  in  the 
intended  lease,  should  be  inserted  in  the  conveyance  of  the  same ;  and  also,  that 
until  the  said  lease  should  be  granted,  the  said  premises  should  be  holden  by 
the  said  Henry  Pescott,  his  executors,  administrators,  and  assigns,  upon  the 
terms  and  conditions  aforesaid,  and  particularly  that  the  said  H.  Edwards,  his 
executors,  administrators,  and  assigns,  should  nave  all  the  usual  powers  of  re- 
entry and  distress  upon  the  said  premises  as  by  law  accustomed  in  case  of  rent 
in  arrear  reserved  upon  demise.  It  was  then  further  agreed  that,  Pescott  duly 
performing  the  agreement,  Edwards  should  advance  Pescott  100/.  on  the  house 
intended  to  be  built  on  the  said  plot  of  ground  by  way  of  mortgage  (such 
mortgage  to  be  made  at  the  expense  of  Pescott),  at  interest  at  5  per  cent.,  by 
instalments  in  manner  in  the  said  agreement  mentioned.  And  the  said  H. 
Pescott  thereby  agreed  that  in  the  mean  time,  and  until  such  mortgage  should  be 
executed,  the  said  premises  should  stand  and  be  charged  with  the  payment  of 
all  such  sum  or  sums  of  money  (not  exceeding  as  aforesaid)  and  interest  froin 
the  respective  times  of  advancing  the  same.  Edwards  afterwards,  in  pursuance 
of  the  agreement,  advanced  and  lent  to  the  said  H.  Pescott  58/.  14s.  8^d.,  part 
of  the  sum  of  100/.  agreed  to  be  advanced.  Pescott  proceeded  to  lay  out  the  said 
sum,>rith  other  moneys,  in  the  erection  of  a  messuage  and  buildings  upon  the  piece 
of  land ;  bu  t  before  the  completion  thereof,  by  a  memorandum  of  agreemen  t,  dated 
the  24th  of  July,  1839,  and  made  between  Pescott,  of  the  one  part,  and  John 
Barnett  (the  defendant  in  this  suit),  of  the  other  part,  after  reciting  (among  other 
things)  that  the  said  H.  Pescott  had  agreed  witn  the  said  John  Sarnett  for  the 
sale  and  assignment  to  him  of  all  the  interest  of  the  said  H.  Pescott  in  the  same 
premises,  with  the  buildings  erected  or  being  erected  thereon,  he  the  said  John 
Barnett  taking  upon  himsdf  the  said  debt  or  sum  of  58/.  14s.  S^d,  so  charged 
upon  the  premises  as  aforesaid,  at  or  for  the  price  or  sum  of  45/. ;  it  was  wit- 
nessed that,  in  consideration  of  that  sum,  the  said  H.  Pescott  assigned  the  said 
Eiece  of  land  and  premises,  with  the  messuage  and  buildings  then  erected  or 
eing  erected  thereon,  unto  the  said  John  Barnett,  his  executors,  administrators, 
and  assigns,  for  the  then  residue  of  the  said  term  of  99  years ;  subject  neverthe- 
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less  to  the  said  mortga|;e  debt,  or  lum  of  58^.  14fl.  S^d.,  so  charged  thereon  as 
aforesaid,  and  also  subject  to  the  payment  of  the  rent  and  performance  of  the 
covenants  and  conditions  and  agreements  in  and  by  the  thereinbefore  recited 
agreement  reserved  and  contained,  and  on  the  tenant  s  or  lessee's  part  to  be  paid, 
performed,  and  observed.  In  the  early  part  of  the  year  1840,  H.  Edwards 
went  to  America,  where  he  continued  to  reside ;  but  previously,  by  a  memoran- 
dum of  a^ipreement,  dated  the  86th  day  of  September,  1889,  and  made  between 
the  said  H.  Edwards,  of  the  first  part,  the  said  Q.  Duke,  of  the  second  part,  and 
the  said  Fxiward  Duke  (the  plaintiff),  of  the  third  part,  in  consideration  of  the 
sum  of  160Z.,  being  the  sum  agreed  upon  for  the  purchase  of  the  reversion,  and 
also  of  the  sum  of  58/.  14s.  8^0.,  being  the  amount  of  the  advance  to  H.  Pescott, 
as  aforesaid,  respectively  then  paid  to  the  said  H.  Edwards  by  the  plaintiff, 
the  said  H.  Edwards  agreed  to  convey  the  said  piece  of  land  and  premises,  with 
the  appurtenances,  to  the  plaintiff,  his  heirs  and  assigns ;  subject  nevertheless  to 
the  before-stated  agreement  of  the  12th  of  November,  1838.  And  the  said  G. 
Duke  thereby  agreed,  to  release  the  said  premises  from  his  mortgage  debt, 
being  satisfied  with  the  remainder  of  the  property  comprised  in  bis  said  mort- 
gage, to  secure  his  principal  and  interest.  Shortly  after  the  date  of  the  last- 
mentioned  agreement,  the  plaintiff  advanced  to  Bamett  the  further  sum  of 
41/.  5s.  S^d.,  making  together  with  the  previous  advance  of  58/.  14s.  8jd.,  the 
sum  of  100/.,  so  agreed  to  be  advanced  as  aforesaid.  In  the  month  of  October, 
1842,  Barnett,  in  pursuance  of  the  provision  for  that  purpose  contained  in  the 
agreement  of  the  12th  of  November,  1838,  gave  to  the  plaintiff  the  following 
notice :—«  Brighton,  22nd  October,  1842.  To  Mr.  Edward  Duke,— Sir,  I 
hereby  give  you  notice  that  I  intend  to  purchase  the  ground  and  buildings  at 
the  east  aide  of  the  top  of  Boro-street,  on  the  24th  June  next,  held  by  me  under 
an  agreement  of  lease  from  Mr.  H.  Edwards,  bearing  date  the  12th  day  of 
November,  1888,  and  occupied  by  Mr.  H.  Pescott.  I  likewise  authorize  you  to 
prepare  the  deeds  of  conveyance  in  due  time. — John  Bamett.*^'  A  deed  of 
conveyance  was  accordingly  prepared  and  sent  to  America,  where  it  was  executed 
by  H.  Edwards,  and  upon  its  being  returned  to  England,  was  executed  by 
George  Duke.  After  the  execution  of  the  deed  by  Edwards  and  G.  Duke,  the 
defendant  desired  that  the  conveyance  should  be  examined  by  Mr.  Bennett  on 
his  behalf.  This  was  assented  to,  and  Mr.  Bennett  afterwards  desired  to  see  an 
abstract  of  the  title,  which,  under  the  circumstances  of  the  case,  the  plaintiff 
thought  proper  to  send.  Mr.  Bennett  then  objected  that  the  premises  nad  not 
been  released  from  a  former  mortgage  debt,  ana  refused  to  allow  the  defendant 
to  complete  his  purchase  until  his  objection  was  removed  by  a  fcesh  deed  of 
release.  This  bill  was  filed  for  the  purpose  of  compelling  a  specific  perform* 
ance  by  Bamett  of  the  agreement  for  the  purchase;  and  it  was  by  the  bill 
alleged  that  the  mortgage  incumbrance,  referred  to  by  Mr.  Bennett,  had  its 
origin  and  was  purported  to  be  put  an  end  to  before  the  said  H.  Edwards  be- 
came connected  witn  the  said  premises  as  the  purchaser  thereof;  and  that  as 
well  the  creation  of  such  incumbrance,  as  also  the  release  and  discharge  of  the 
said  premises  therefrom,  occurred  in  and  formed  part  of  the  title  of  the  said 
H.  Edwards,  which  the  defendant,  as  the  assignee  of  Pescott,  was,  by  the  agree- 
ment of  the  12th  of  November,  1838,  precluded  from  objecting  to.  By  the 
answer,  the  defendant  insisted  upon  the  objection  that  had  been  raised,  and 
contended  that,  by  the  delivery  of  the  abstract  and  the  subsequent  correspond* 
ence,  the  plaintiff  had  waived  the  benefit  of  the  stipulation  in  the  agreement  of 
the  12th  of  November,  188& 

Wigram  and  Boyte^  for  the  plaintiff,  relied  upon  the  cases  of  Spratt  v.  Jeffsry 
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(10  Barn.  &   Cress.  249) ;  (a)    Wilmoi  t.    Witkinsim  (6  Bam.  fc  Cress. 
106).  (6)  ... 

JT.  Parker  and  MalinSy  for  the  defendant,  contended  that  the  case  of  S^ati 
V.  Jeffery  had  been  overruled  bj  that  of  Warren  v.  Richardson  (1  Young,' l).(c) 
They  cited  also  Shepherd  v.  Keatley  (1  Cr.  Mee.  &  Ros.  117),  (rf)  and 
Blackford  v.  Kirkpatrick  (6  iBea.  282).  (^) 

The  Vice-Chancelloe. — The  contract  here  is  for  a  lease,  and  f6r  the  con- 
veyance of  the  inheritance  to  the  lessee  for  the  sum  of  186/.  at  any  time  within 
the  space  or  period  of  five  years,  from  the  24th  day  of  June  last,  befcre  the  date 
of  the  contract,  on  three  months^  previous  notice  being  given  to  the  lessor,  and  the 
rent  in  arrear,  together  with  the  full  rent  for  the  current  half-year,  being  paid  ; 
and  the  lessee  agreed,  in  case  of  such  purchase  and  conveyance,  to  accept  the 
title  of  Edwards  without  dispute,  &c.  1  be  assumed  facts  of  the  case  are  these : 
Edwards  held  as  a  purchaser  from  Kemp— Kemp  conveyed  to  him ;  there  was 
a  flaw  in  Eeixip'8rtitie»  which  existed  before  Edwaiyis  purebaaed^  and  which  was 
of  this  nature — that  some  incumbrance  existed,  which,  when  released,  from  a 
mistake  in  the  parcels,  left  an  outstanding  legal  estate  in  the  property,  or  a  por- 
tion of  the  property.  Though  this  is  in  a  sense  a  Question  of  conveyance,  it  is 
still  one  affecting  £dward^s  titfe,  as  it  affects  ^e  titl^  subject  to  which  Edwards 
held.  Assuming  that  defect  to.  exist,  the  lessee  exercises  the  option  of  pur- 
chasing. If  upon  his  notice  he  is  to  accept  the  title  without  dispute,  I  aia  ^jf 
opinion  that,  both  at  law  and  in  this  court,  he  is  precluded  from  takings  4^i ' 
objection  to  the  title.  If,therefbre,  this  case  goes  to  toe  Master,  it  must  go  wAA 
that  declaration.  ^  I  think  it  right  that  it  should  be  known  that  I  don't  sbtlA 
from  deciding  this  case  upon  the  assumption  that  the  title  is  plainly  baSI, 
although  upon  the  abstract  t  believe  the  title  to  be  perfectly  good ;  but  as  the 


(a)  Spraii  v.  J^oy.  Midiaelmag  Ttod,  1829. 
Klog'fl  B«iick.-*Bv  dmtndt.  A*  BgfUA^  «di  to  B. 
thetw0  Ifltsq*  ana  gpf^cUvlU  ia  Uado  of  a  pabttc- 
houMy  and  shop  adjoining,  for  tbe  som  of  4,2502., 
<'  as  lie  kdlAs  tbo  Bam«/'  for  tanat  of  ^  yeaes  frMii 
BfidavBuaet  juavbeamlDf .  atliha  aamialrQiat  Ih^nfo 
mentiooed,  and  B.  agteed  to  accept  a  proper  assign- 
BMnt  of  the  said  leasea  and  premiaea  as  abow 
aeiatibad,  irithotil  nqfalHoff  thie  lawor'f  li(Ie ;  and  • 
upon  payi^e^t  of  the  said  awn  9f  4,250/.,  A.  agreed 
to  execute  an  effectnal  asftignmeni  of  the  said  leases, 
and  dOimtt  up^  poaacMton  of  «tt.tiie  aald.  pqannsas : 
Held,  that, the  traa  meaning  of  tikis,  agroemant  was, 
that  tne  vendee  ^as  to  purchase  the  t^wD  leases  with- 
oait iaqaiclag  ia^  ttaa  title -aftha  leawr^  and  eontU 
not  ra&se  to  opiaplat^  hia  pi^dhaaa<OA&ccowt,9f  an . 
objection  to  that  title. 

{b)  mimoi  ▼.  mXHAmm. '  Baataa  9aria,  18S7. 
mn^B  fiench.-r^.,-  ;in  aanstdeiaUoa  of  7,000^, 
agreed  to  present  to  a  rectory,  on  its  next  avoidance, 
aarti  peMott  as  B.  should  lioaiMafte,  «ad'^to  ftimiah 
aA  abateaeh  and  to  etcac^e  a  cuavaymea  of  tha.next 
pcesqatatipp  to  B.  A.  afterwards,  with  the  assent  of 
B.,  agreed'  to  sell  the  next  presentation  to  C,  and 
to  ttonsfey  inch AKita  aatetiA.)  bid  rfpthni,  in  epn^ 
aidqratioa  of  7|6002.,  of  ;^hich  6001.  was  to  be  paid 
tb  B.  on  a  certilii!k  day.  A.  f^^mlshed  an  abstract  of 
aodft  title  as  lie  hnd/tet  Or  vaftufed:  (a  talH  It,  and 
no  convayatioa .  -was- tendfred  ta  jbio.  In  a4 .  action 
by  B.,  against  C,  for  tlie  500f,,  Held,  that  there 
was  a  safllMaat  aoBSiaeRMaD  for  OJ'i.yhMoiM  to 
paQT  It,  «v4»tbat  A.  ihis  not  bound  to  maka  a  mark^- 
able  title ;  but  only  to  convey  such  as  he  had  re- 
oeived ;  and  that  as  C.  refased  to  accept  tliat  title, 
it  was  not  aeoaesary  to  tender  a  conveyance. 

(c)  Warren  v.  Richardson,    Excheqaer.--In  a  snit 
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for  the  apeduC  paffoftnanee  of  an  agraeiaant  ' 
acaapt  alcBw,  tii»Coart<aniftteinrthe  ihfiaiiwrj 
the  intended  leasee,  by  bis  oandnct,  to  have  yn^TBd^e 
al^  objections  to  the  vetaidor'a  title,  decreed  a  Bpedficf 
parfanaaiioB  ol  the  agraaaotent^  Bad  leferrad  It  ^^OK^t 
Master  to  aettle  the  lease.    I  a  settling  the  lea9cu.lt 
became  necessary,  for  idenUfying  the  preiliiiaeartD"' 
prodnee  b«fb«a  the  Maatar  tbe  original  teia  tttlM^ 
whioh  tba  j^atiff  was  entitled  to  the  ^rofRrty,  .mdl ; 
from  which  lease  it  appeared  that  the  property"& 
question  was  held,  with  other  property,  at  oae  enllif^' 
rent,  andivsclera^aia  apaa>alQ9venRata»  najaawiste  J 
with  respect  to  which  was  made  in  the  agrecmearbe- 
tweea  the  plidatiff  and  the  defendant.  Oatikebe^EUiiiA 
ibr  further  diieationa,  these  faets  being  baoogbfe  )>^j 
fore  the  Coart  by  exceptiona  to  the  report,  it  wu 
held,  that  ttkonxgh  the  defendant  had  by  his  copdnft-^ 


vaalvMl  hia  idght  to  the  produtioaor  tka 
tiUe,  yet,  as  in  the  coorae  of  the  proceedinn  it 
become  necessary  to  produce  that  title,  and  mkt  L. . 
dfeictioa  ibewad  titat  a  aaffident  lease  ogmiM  ndtW* 
made  to  |be  defendant  aoQor4ing  %fi  the  a^^jsefpai^ 
the  Court  would  not  enforce  a  specific  peiformanoal 
and  the  btD  i*as  dlsairissed,  bat  withtout  eMts.    ^  t  r 

(d)i9Mksrtfv,ireallm.  Jjaaea,18$4.  ^xch 
— A.  condition  on  the  sale  by  auction  of  the  lease) 
property  of  a  bankrupt,  by  "his  assl^e^.  that 
vaadors  »t  riiqU  ant  be  oUM  to  f rodnee  tbblaamrt** 
title,'*  does  nat  preclude  the.purobaser  fromhiniMlff 
invest^ting  and  objecting  to  defecta  in  tin  lesson 
title.    •       ■..    . 

(je)BUicl^m-dy.Kirlq^triek,  Nov.  1843.— lArd 
Xangdale,  M.  R.— Bven  after  great  delay  and  ac- 
quiescenee,  tlie  Caart  will  not  ooiapel'a  pvttbkaer 
to  complete,  if  the  tiUa  appears  to  be  maaileatiy 
bad. 


nam  stands,  the  pbdntiff  is  entitled  to  bam  tbe  decree,  eren  upm  the 
BptiDii  that  the  title  is  bad. 
AiMiiifSf  S4IA.— -In  the  decree  referring  it  to  the  Master  to  inquire  as  to  tiie 
canrmnee,  &c.,  the  following  declaration  waa  inserted. 

thcldre  thai  the  purcha$&r  it  bomnd  to  accept  the  title  of  the  eaid  Henrg 
Edwards  without  dieputcy  according  to  the  meamng  of  thaee  eapree* 
eions  aa  contained  in  the  eontntcty  and  declare  that  if  the  propertf 
in  quesHon  was  not  included  in  the  \deed  ofreleaee]^  that  eiroum^ 
etance  does  wd  form  a  ground  of  objection  to  the  plaintiff* e  titles 
which,  under  the  contract,  the  defendant  wae  entitled  to  take. 


VICE^HANCELLOR  KNIGHT  BRUGES  COURT. 

January  21, 1846. 
Fahqvhaesok  v.  Cave,  (a) 

J,  Jl,  iw9  p€ar$h^arekU  deaths  piaeBdinabotf,  <m  wkiek  dy  kit  dirwiiom  J.  C/«  iuwm  fooipamUdf 
eeriaim  kmds  and  titU'deeda,  together  with  direetioru  m  writing  at  to  the  pariiea  for  whom  he 
intended  the  bonde,  and  he  delivered  the  keg  to  J.  C.  J.  F.  received  the  intereet  on  the  bonde 
Snring  hie  life,  and  wUhin  its  weeke  qfhie  death  he  eameed  the  bos  itee{fto  be  delivered  to  J.  C: 
Meid^  having  regard  to  the  terme  qf  the  deeument  depaeited  in  the  bos,  that  there  wae  neither  a 
doiiAtio  mortii  caasA,  nor  a  gift  iater  ynoa,  of  the  bonde  to  the  pereone  named* 

rVlHE  bill  in  this  case  was  filed  on^the  7th  of  August,  1844s  by  Charles 
JL  Farqubarson  and  the  Rev.  James  Fendall,  the  residuary  Imtees  of  James 
Farquharson,  late  of  Winchester,  Esquire,  deceased,  against  John  Cave,  and 
Mary  Jane  his  wife,  Mary  Frances  Cave,  Frances  Cave,  Catherine  Cave,  Julia 
Caive,  and  Iliomas  Cave.  The  said  James  Farquharson  was,  at  the  respective 
dbtes  of  his  wiU  luid  his  death,  possessed  of  a  considerable  personal  estate, 
consisting  amongst  other  things  of  English  and  forngn  stock,  and  there  were  in  the 
hands  oihis  bankers,  Messrs.  Coutts  and  Co.,  Dutch  5  per  Cent.  Bonds  to  the 
amount  of  74,000  guilders.  The  testator  made  his  will,  dated  the  16th  of  Novem- 
ber, 1842,  and  thereby,  after  bequeathing  several  legacies  of  sums  of  Ei^liah 
andfore^  stock,  and  (amongst  others)  of  Dutch  5  per  Cent.  Bonds,  amounting 
to  the  sura  of  56,000  guilders,  he  gave  the  residue  oi  his  real  and  penKXud 
estate  to  the  plaintiiFs  and  John  Cave,  one  of  the  defendants,  Ibr  the  purposes 
tliemn  mentioned,  and  appointed  the  plaintifiB  and  John  Cave  executors  of  his 
win.  He  afterwards  made  two  codicils,  not  affecting  the  matter  in  question,  and 
£ed  on  the  18th  of  November,  1848,  in  his  80th  year,  without  having  altered  or 
tevoked  his  will  so  far  as  related  to  the  said  resiouary  gift.  At  the  time  of  his 
death,  and  for  some  years  jH^viously,  John  Cave  and  his  wife  and  his  four 
wters,  all  of  whom  were  defendants,  were  residing  in  the  same  house  with  the 
testator,  at  Winchester.  By  the  bill,  it  was  alleged,  that  after  the  testatorVt 
doith  tiie  plaintiffs  discovered  ftom  his  pass-book  &at  he  had,  on  the  4th  Octo* 
ber,  1848,  ci*edit  given  him  for  half  a  year's  dividends  upon  10,000  guilders  of 
Dutch  5  per  Cent.  Bonds  beyond  that  upon  the  74,000  guilders  before  mentioned, 
and  that  upon  inquiry  of  the  defendant,  Jolm  Cave,  he  stated  to  the  plaintiffs 
that  he  then  had  m  his  possession  10,000  guilders  of  Dutch  5  per  Cent.  Bonds, 
which  had  been  given  to  him  by  the  said  testator  in  bis  lifetime.  The  Inli  then 
(a)  Reported  by  G.  S.  A&lnutt,  Esq.,  Bsnitter*at-law. 
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stated  the  circumstances  o£  the  delivery  o£  thfi^e  bopdf  by  the  testator  to  the 
defeodanty  J.  ;Cavey  as  tbey  were  oocviipunicated^m  the,  cqu^se  of  a  opn^pond- 

codibils^^re^jn  tlie  iupDilviofiJaiiy^ryi  i^iM^^pfoiff^  }^if\^^fj\9.}plLiff^^  the 
dfJGmdml,  lAohn:  Cave  «  and  ;tJbe,  bill  pr^iyi^d^  fi^nt^  i t^r^ight/b?  d^red  tha^  xhe 
^Sammi  Dulok.  Sands,*  *t0£edii9r .  vfith :  Cbe,  di vM^p^sr ^iq^  had  ^^qriied, 4^ 
tiu^reba^itM^/Xh^  deafthof  t^  le^'itoi^  wei?e^  andi^rmed  j^rti  p^.  the  resi^i^j^ 
ealfia  of  ithe  .9aid  •te!*t«torirdiV«^bMt?ible.uwdetbjis;4f^^  .HliJlr;:fan4  th^CfJn^ 
said  defendant,  John  Cave,  might  be  ordered  and  decreed  l^,lJ^Court.to  j]jific^ 
ftUo  aibitesaid. 2)tit<^ iBonds jartddivi^eftds ,^t  (ih^. /di§pp»aliQj. ||i^  said? exe^pjors 
rf;lh*.aaid.W»taito^'.4o.beadinii^te^,as,p^^  •.  .?    ,.  "  ,  j  .^rr. 

V  rP/bi» '  the ,  ans^ter  .qC  t h«  dtfen^t«;'  and « tbp: '^viden^je,  in  ,tlie^;  caiUen  "^i^?. 
£riJi6Vving>aipf)taiedytQibe  the  ^ircu[9istanp^f  of  the.delivery.^f  th^^llQ^ds.  4:bpi^ 
tNTQ  years  p(tvi6u4y  to  hi^  demkk,.  the.testat<>r  cau^d  afin  ))px.ta,befnade^mfl 
the  tuRiieof  the  defendant^  John  Cave,  ^o  be  pijit^duppfi  i^/ luid  sh^Uy  A^^ 
wards,  in  the  said  defendant''s  presence,  he  placed  in  the  box  the  Dutch  Boi^^ 
io\q4teft!(jtQva«di  th^  letter  wfai(S|».  wi^  h^  aftei:wi|^d».  p^entipni^.i^e  bondff  and 
letter  being  inclosed  in  an  envelope  of  .whityvrbroi^r^.jpjl^jj^r  ,ti^  JP,^nd.*\^^^ 
stidiogV'^ft  f^rhi^'in^nnetf  tbeythad,b^ea^i^WdftfiS^W  Ci^ 

ihAmfv^p^<w9»  yftfiim  by  th^  <|estotoif  a^iollpwa;  "  f  rAva^cvTTrTq'Mrs.: J^^ 
Cave,  Junr.,and  Miss  Mary  Frances  Cave,  and  3  younger  sistieCiB,  J8,  SQUt]b|g^^ 
Surttet,  rWiiifchestcrv-M^Meiib  This  "^pareel.  to  .fee,  deKv wed.  aa- above  (unopei^S)* 
and  with  care.— J.  F. — Men*.  Thefe  arei  ten  Dutch  5  per  C,ent..Bahd^'df 
6rs.  1,600  each.''  The  testato^  then  locked riKebd* and  jMive  the  key  ol  tfte Knc 
to  tl^  defendant, but  retained  the  ix>sseasjk>nof  the  bqx  untuiherlstOetdber^lSllS, 
'With-the  exception  of  a  month  auring  which' he  was  at  Southampton,  and  for 
tb^t'  time  he  placed  it  in  the  defendants  custody.  After  this,  from  time  to 
time,  shortly  before  the  dividends  upon  the'  bonds^bedmle  due,  tlie  defendant, 
John  Cave,  at  the  requcisti^of  th^  .testator,  cut  off  the  coupons  or  dividend  w^yrr^ 
rants,  and  gave. ^hw  to  the  testator^/or  transmitted  them  l?y  his  direction  tdl^is 
bankers.  In  the  month  of  September^  1841$,  1^  defi^anfe,,^Qb»  Cavf^  cu^^ff 
tiiese  coupons  for  the  last  time  before  the  testator's,  deatli,  and-'ftifewdkya 
apfterwards  (about  the  1st  of  October,  184S,)  the  testator's  housekeeper  brought 
the  tin  box  down  from  the  testatoi*'s  voQ|ifi  Jntofbe  ]roopf)^i^h^re  John  j[^%ve 
and  his  wife ;tand  Mafy  Frances  Cave  were,  and  said  that  the  testator  had 

S'ven  the  box  to^h^,  and  dasired  her  to  give-  it:  to :  the  .:&did  defendant,  John 
iv^.ai>d  to.tcW  hWiihat^^all  m  the  box  wa^  his,  ami  .thart^  he'j(tbe,  t^)jAtor> 
did  not  think  Mi  wprtb  whife  ,{<►  ktep,  ii.  «y  Ipnger,  The^accQwtit  of  ^Ijifia^ 
traoaactJons  given  fajrlhtboutekeepev  (Mary  Ann  T^ykir)  wasas/olWa:--- 
^*  A  fewi  wc'eK^'plievious^tp  the  decease  of  the  said  testator  he  gave  medirec  ion 
td  t^e  the  boi  dowh  to  Mr.  John  Cave,  and  tp  deUyer.i^  intp  ysr/hai<^. 
In  cons^i^nc^,  thei:^ff  -  I  did  take  the  box  down  to  Mr.  J.  Cave,  ii^ 
detiyered*  the  same/to  bi<n  in  the  dining-room.  His  sist^r^  Mary  Franoaa 
Cave,  was^  present  at  the  time  of  such  ddivery.  On  my  return,  the  testator 
asked  me' tb  wb6m  I  bad  delivered  the  b^,  ana  I  told  hio^  to  Mr.  JohjiCa^ 
Hh^  tesllator  thenf  rcfptied,  *  that's  right,'  or  words  to  that  eflf^ct.  I  never  saw 
the  box  j^goiri^Yiitil  it  wm$  shewn  to  me  last  Whit-Monday.  The  said  testator 
dotk^  the:  timfi'IJiVed  ^'ith  him  opened  the  box  liniiny'  times  in  liiy  pre- 
sence^ aind  HE  heard  him  say  the  contents  in  the  said  box  belonged  to  Mr. 
J8hn  Cave,  or  words  1;o  that  effect.  The  s^  tesfatok  never  a^r  lie  bad 
g(venlhe,box  to  me  to  deliver  to  Mr.  John  Cave  expressed  any  desire  to  have 
it  again  in  his.p9asessuHi|  or  i^  any  way  alluded  to  it  except  as  I  have  before 
stated." 


FABQUHABSON  v.  CATE.  Ill 

It  should  be  mentkyned)  that  in  the  box  with  the  bonds,  when  it  was 
delivered  to  Mi^.  Cave,  weire  somedeeds  relating  to  certain  freehold  and  leasehold 
premises  Which '^eredeviseda^ beoueathed  bjr  the' will,  and  that  the  freehold 
pienUMaTw^i^fcf  ddvised  to  the  blaintnh  in  fto  upon  triiat  ft>r  tihe  defendant^ 
Johii  Cate^tad'his  wiik  atfid  diHdiien,  ati  in  the  ^H  mentioned,  with  femaindcr 
tt^d@Ml^tllf]  Maty  Frances  Gave,  in  fee,  anfd  4bkt  the  <leaiehald  piwam» 
werif%ieqtiekkth^t6"the  aevemt  defendants  (eiecej^  ThdAiaft  GAvty,  und  one 
Atipr C^vi^'snd  the  survffors  and  ijonrivor,  thdr,  bis,  ^^her  executi(>r^  adtni* 
nJrt*at<H^  W  asrfinB.  .^'.  >    (=..L.:..     . 

'^'!t%e'fi&fM^or  letter,  which  has  been  before  alluded  to  as 'beiitg  inclosed  in  the 
envelope  with  the  bonds,  was  ent!t«lf^  in  tfie  lestatory  bandwvitin|?,  and  was 
i^]:^lSrieda«  follows  >--<*  Private.    To  Mrs.  John  Cilve,  J^nr.,  Miss  Mary 

EVe^  ^nd  thiW  younger  sisters,  18,  SouthMte  Street,  Wiooheater.  N4i€. 
iM  Sper  Ctftt  Dutdh  Btrnd^  6f  Gr».  1,000  eMi.  J.  F.'^  The  woida  in 
in'  ttm  adidress  and  id  the  Mlowing  copy  of  the  letter  were  writilen  in 

m^iiky    ''     •         —-..•■.         •...  '.>••!    «... 

^^'^  mieJ'    These  neieral  snms  were  giten  and  beqitedihed  to  the  eaidpwiiei 

ik'Sjri^yUAjtiwlUmmveiA.    J.f^.{a) 

"^ ^  Mtfir,-^Of  and  concerning  ten  0  per  Cent.  Duteb  Bondstaf  Oi«.  1,O0Omc1h 

aAtfctetl'  hefewitfy,  and  whidi  are  bonft  Cde  the  properly  of  as  voder* 

mit^^jy^T*.^  "      '    •"     '   •     --'•••'   -....I 

TLb^jd  iu';^    .    >      Mrs*  JehnCavs,  Jata.*i  ialfisaof  fiOO^liEz^c  s42^rs,  par  iiL  Chrs.  MOCK 

xt?l  :.«( ft  /^Sr!    ThftfQurMiwCav^s  J  dp,^OAdQ.  .     fc-        .  do.^..  ^    3000 

''^^^:^^'^^^^^  V^^^  JoJ   ■     do.  '„  1200 

V4  'i:jj;  ,.i"^       •.       .    •-  ■       ./  ..........     '..«..;  ^,   ,\s,  v 

.jfin.  f M    ..       ,.       ,*<  Wfa0aaal^rt^|o*«>^fi/(yHW.sy.att7/, 

Also, 


9/J£)s.as)ShBve  ■.>-    ;.•       .-  -  •;•  r-  >i      •*..■#  ..•  ♦•  ?,.;-  «,  ,>    .  ♦.  ......         ^blOO* 

idtjcftn^l  1  ' :  •  ^  ■-     .  ■  '  ••   ,'  »       -'''•'*»•,,         '  I'* 

1  '  Orfl  tnruVL 

liUfl     7r,:  :•«  -^  •*»JA'M«s'PAWQtflt«ilisdK. 

riHol*  ,^'•  li^]f^fi.-^Videot(rblif:fora)iioM8p«tii)otitatoi]tcnt-4.  F«^  . 
^^^^ji^r.-^The  following  is  a'txior*  specific  fetatemeht  df  the  fotegbJngon  the 
^iil4}tibh/<!)T  the  ten  thousand  guilders  of  Dutch  B  per  Cent.  Bk^ndi^,  viz  :— 
'  '"Mi^.' John'C^el  Jnnt.  '  Het  thkn  pei  Bi^uMt    '  GM«fi400 

.       I)b.      •    ,id»»        .6rs.l«H)V    •    '     • 
,     ,    .   .  [^     .:/'P;,Qtof,,aTOu4d./  8^^    2050  . 

■   «'    Plot^of  Gttitflid   '^o}    li«> 

,.  Plot  oi  Grpu^d  .  8150  >    1450  -. 

«   '    1  :         ..^ — J  ' 


^kiyf  Maty  l?'ran<S^  Clavtf 

,  jf '  Miss'  JPVa'nces  Cave 
>»|t^  ••   •   • 
«^^  J, 

1  ^^psi9  Gatherini  Cave 

..„   .Jftr.  13ios.  Cave,  q^^S^fttft&oiiyieo^    .         His,sl^ej^qu^  .    ^    ^  ,     1^00 

'    Ots,   loooo 
«  James  PARatrtiATiBON:''' 


•  1 


(a)  Thif  note  was  written  aeroes  the  Srtt  thiee         {b)  This  note  was  written  across  the  precsdiny 
lines  of  the  paper.  paragraph. 

f2 
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^<  To  MCi  John  Cave^  Jour.,  one  of  the  Executors  to  my  last  will. 
"My  Dear  Pri.i.ow, 

^  I  baTi»  proposed  the  fatefpiag  mode  of  proocdure  BOtKLT  to  evade: 
the  legacy  duty  (10  per  cent.),  ana  recommend  perfect  silence  on  the  subject. 

•*  Yours  to  the  end, 
^  IS,  George  6treet,  ^  James  FARauKAESoH* 

<<  lOtfa  September,  1899.'' 
**  MiBU.-^  Any  banker  or  stock-broker  in  Londonr  will,  on  application  being 
made,  negociafts  and  get  the  bonds  called  whenever  the  partieer  desire  it.  They 
will  also  get  die  half-yearly  coupons  cashed,  viz.  on  the  1st  April  andlst  October 
into  the  year  1844  inclusive,  when  the  ceUpim  sheets  will  be  to  be  renewed  at 
a  trifling  expence  (about  Is.  each  bond).  These  bonds  are  negociatiable  (a) 
in  London  at  a  day's  notaoe,  and  the  coupons  (where  tlie  parties  are  kiftywn) 
any  banker  in  town  or*  country  will  cash. 

"J.  FARiitJHAnsosr. '^^ 

"  To  Mr.  John  Cave,  Junior,  Miss  Mary  F.  Cave,  and  three  younger  Sisters. 

''Addenda. 
''  With  i\^aod  to  the  fi>r^oiDg  donatnns,  I  beg'it  to bedistin^v  understood 
that  tiie  four  sisters  have  not  a  vested  interest  in  tMr  several  portions  (as 
specified  in  die  annexed  list)  during  my  lifetime,  and  thatin  tbeevent  tt 
either  or  any  of  them  departing  tb»  life  befoie  me,  the  potations  <^  them  so 
dyinff  to.  go  to  and  be  equally  divided  amongst  the  survivors  or  snrvivmr; 
but  immediately  after  my  dosith,  each  of  the  four  sisters,  or  the  survivors  or 
survivor,  have  a  vested  intevest  in  their  sharee,  and  may  dispose- of  the  same, 
with  its  accumuladon  (if  any),  as  each  survivor  may  deem  proper. 

"J.    FAUaUHARSON.'* 

Russell  and  Collins,  for  the  plaintiffs. — There  was  no  complete  gift  inler 
vfvos  of  the  bonds  in  question.  There  was  no  trust  created  which  might 
have  been  enforced  against  the  testator  in  his  lifetime.  From  the  .tanna 
in  which  the  document  is  worded,  it  is  testamentary.  The  tesl;ator,.by 
receiving  the  dividends  as  he  did,  during  his  life,  could  not  have  intended 
by  the  transaction  to  make  a  settlement  of  the  bonds,  there  being  in  the 
document  no  reservation  to  himself  of  a  life  interest.  It  should  also  be 
observed,  th{^t  in  the  same  box  with  the  bonds  wcse  titl^-deeda  of  property, 
to  the  whole  of  which  the  defendant,  John  Cave,  was  not  a. trustee,  and  the 
language  used  upon  the  delivery  of  the  box  might  apply  to  the  propei±7 
represented  by  the  deeds  as  well  as  to  the  bonds.  In  order  to  make  the  gift 
cood  as  a  donatio  mortis  causd,  it  must  have  been  made  in  coutemplatioa  of 
death,  and  intended  to  take  effect  only  after  the  testator's  decease.  (JEdwariB 
V.  Jones,  1  Myl.  &  Cr.  226 ;  Gilb.  Rep.  in  Eq.  18 ;  Thorold  v.  Tkorold^ 
1  PhiUira.  1 ;  Jiist,  Inst.  lib.  2,  tit.  7;  Walter  v.  Hodge,  2  Stewart,  92 ;  (6) 
Burn  V.  Markam,  2  Marshall,  632;  Hawkins  v.  Blewett,  2  Esp.  6^; 
DuMeld  V.  Elwes,  1  Bligh,  630;  Hedges  v.  Hedges^  Prec.  in  Ch!  269;  (c) 
andGaskeU  v.  OaskeU  2  Y.  &  J.  602).  (rf) 

(a)  So fnorigiMk.  he thovld  die  bilbre lie e<wld  make  it,  he  gites  wKh 

{t>)  1/Mitr  y.  Aedbtb    iiiBe  and  JalTt    1818*  Ue  ewBlmde  Mi  goode  to  hf a  friends  about  him : 

Sir  Thomas  Plwner,  M.R.-^  gift  by  a  httibend  to  thii^  if  he  diee,  ihall  operate  as  a  legacy ;  hut  if  he 

his  wifereltkev  at  a  dmuOifi  marU$  amtd,  or  as  a  reeovert,  then  does  the  property  thereof  revert  to 

donatio  initr  etvoti  to  her  scfMrate  tam,  mast  be  "' 


established  by  cfvideneebeyoBdsasDkion.  (d)  GatkOly.  efaOteU.  July,  188S.  Sir  W.  Alex- 

(c)  iK^M^fsa  Y.  a€4g»t  Lord  Cowper  said  that  ander.  Lord  Chief  Baron.— -^here  A.  having  certain 

a  donaiio  mmii»  tatui  is«.  whsn  a.  maa^Ues  in  ez-  ftrndsBtaadiagto  his  credit  at  hishanlcers,  by  letter, 

tremity,  or  bdag  swprised  with  siclcness,  and  not  directed  them  to  carry  some  parts  of  such  funds  to 

JMtlnsan  upputtwiilrof  mridag'hiswm}  h»tyiest  the  acoouit  of  eotsin  pcfsons,  as  trustees  for  his 


ISMMOfOEAWKM  9.  QAym.  m 


Wigi^&m  modBisMeek,  far  ikt  deEBiMl«ite.^The  tailiitar^Ba  eoougli  to  ( 
pkte  a  gift  to  the  defendiiiits  fay  plaeiiw  the  boncb  in  a  hoz  and  deliiwriag 
the  fay  to  the  defiwiaaptt,  John  Catftw  if  Ifaii  iifaa  itme  to  wade  thekj^Ksjr 
di^»  the  Oouct  will  not  iatsrfeve  <m  that  gnnuul.  In  Gnraet  ▼«  Qn^vm 
(^  Y.  fc  J.  16S),  EKr  WilUamAlwuider  imd  (o.  174),  «  It  apfiean  to  me,  that 
if  it  tunied.oi^  «b  the  fllegal  oli^eet  of  the  anginal  tnBtactmi, I  abeuU  aot 
moBtconsiatently  with  law  and  equity  by  refuiat^g  to  iBtorfawt  bb  Lord  Eldcm 
didiUi  Braobmmry  ▼•  Arctabtnklfy.^  In  Edunrnk  r.  ifaact,  iriiieh  hM^iaen 
eitedlbr  the  plainriffis,  thece  wa>aaaatoaltriiaafer{>  attdit  -wMantended  to  |e« 
tnmafer  inter  om».  Tfaey  cited  LMimm  ^  JLoteeM  (1  P.  Warn.  441),  and 
6«r«bierv.  P<irter  <8  Madd.  184^(0) 


.  The  VaoB*CnAarc^Tg<ia**^  «ip^  ^^  smidi  to  «oioeto  the  eaaduaito^ 
in  diis  case,  which  I  thiidc  is  uaavoidaUe.  The  fait-qf  itionai,  howtlBi  oaw 
mould  have  stoad  without  the  wcitii^  and  the  wrapper  fsnnd  in  the  box.  If 
eonsidered  without  the  writing  and  the  wcanper  fraud  in  Ae  box,  it  is  qmiU 
iaapossxfale  to  BUggeflt  any  trust  or  title  inter  miwm  could  be  considered  as 
having  been  created  by  any  thing  ithai  has  taken  place.  The  cnctody  was  the 
i9m»  ^eoBtpdy  ^  4»  ^genti  *far  ibe.{iniiijipal«  nor  lemfldftiiia  be  ^raiied  by  the 
last  direction,  to  place  themdntthe  oustody  af  John  Cosie.  Whether  vesi  taki^ 
the  aqcount  of  this  from  the  evidence  of  the  nurse,  or  from  that  of  John  Cave^ 
the  evidence  is  obviously  insufiident  to  create  any  title  against  him.  The 
defendants'  title,  therefore,  seems  of  necessity  to  setpiire  the  introduction  <d 
the  paper  and  wrapper  &und  in  the  box.  Then  the  first  question  is,  whether 
a  tiUe  inter  mvoe  was  intended  to  be  created.  Now  it  is  agreed,  on  all  hands, 
that  the  testator  did  not  intend  to  part  widi  the  beneficial  income  during  his 
life.  Did  be  intend  to  constitute  himself  a  trustee,  so  as  to  render  that  trust 
enforceable  against  himself?  I  am  of  opinion  that  plainly  he  did  not,  whether 
from  the  instrument  standing  ^one,  or  fronuthe  instrument  taken  in  connection 
withthefactsofthecase.  In  3ie**Addenda*' occur  these  words:  "With  regard  to 
the  foregoing  donations,!  beg  it  to  be  distinctly  understood,  that  the  four  sisters 
h^eifiot  a  vested  interest ; "  and  again,  <*  bin  immediately  after  my  death,  each  of 
the  four  sisters,  or  tne  survivors  or  survivor  of  them,  have  a  vested  interest.'^ 
By  these  two  expressions,  or  by  the  latter  c^  them,  a  force  is  given  to  the  refer- 
ence to  the  legacy  duty  not  otherwise  given.  What  vei^t  I  should  have 
S"ten  to  it  without  those,  1  do  not  say.  Then  there  is  the  letter  to  Mr.  John 
ave :  "  My  dear  Fellow,— I  have  proposed  the  foregoing  mode  of  procedure, 
aoldtf.to  evade  the  legacy  4tity  (101,  per  cent.),,  and  recommend  perfect  silence 
oftf  the  subject,"  which  silence, -%  the  way,  would  not  be  necessary,  if  it  were 
a  trust,  for  the  legacy  duty  would  not,  then,  have  been  irregulai-ly  saved. 
Tkdt  expression  wou^d  tend  much  to  give  effect  to  the  latter  part  of  ^e  pftj^, 
as  ta^tanientary.  But  this  is  not  all :  this  paper  is. inclosed  in  =a  wrapper,  on 
wliich  is  the  testator^s  handwriting,  expressing  these  words :  '^  To  Mrs.  Jonn  Cava» 
-Jun.,  Miss  Mary  Frances  Cave,  and  three  younger  sisters,  18,  Southgaterstreet,; 
Winchester.    Mem.-:  This  parcel  to  be  delivered  as  above  (unopened), , and 

wife,  and,  after  her  deeease,  for  hit  ion ;  and  other     lome  aeU  of  ownership  orer  the  fnnda :  the  Contt 
I  Uiereof  to  tha  acooaat  af .  anrtsda  perfttMMU     held,  that  the  appropiiatioBs  weca^d^aod  thattUe 


tmateealbr  hU  aan ;  and  aneh aaiwa  wefaaaewdiagly  testator  night  afe anf  iliae  b«fa  revoked  tbem. 

earned  over  by  the  baokera  to  the  aeeomts  of  aneh  <(o)  OorAfer  ▼. 'I%rifcer.    'Aptil  tSlh,  reis.    Sir 

nperaoaa  in  their  booksy.aad  tha  di^ddeada  werrania  Jahn-lMidir  X*C*'^^ittei  a  boifd  hf  arfi¥iriaqpite 

.ame  to  time  earried  to  the  same  accoaata ;  bat  the  saaie,  and  m^hfff  **  VMMrtaks  that,  and  keep  It,*' ' 

testator  aaver  commanicated  the  Arts  to  the-tma-  in  the  last  sielmesa  af  the  doaor,  he  dyio^  two  da^ 

-tees ;  and  there waasomenrideasathat'tha^catalor  after:  Haldta  bv  a  dokiUi9m0M9  #a«al,  and  the 

had  directed  the  twiiafci%«ader  ail  imwMiiaii  that  donee  directed  t»  be  at  liberty  to  nee  the  csvaea^ 


he  should  be  able,  by  that  means,  to  evade  the  legacy     tors*  names  fai  suing  on  the  bond,  he  tndemnifyiDg 
duty,  and  that  he  had  shewMn  ialanlloa  toraMialsa 
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with,jCAri9«  J.  F*^*-*<«vu^c(tting  an  uDderatandiDg  that  it  wpuld  be  in  his  own 
ci|a|ady<>  pr  under  bis  Gobtrol,  until  his  death,  or  to  be  delivered  by  his  execu- 
toyrsi  upopened-r-following  the  same  idea  expres^pd  by  the  injunction  of  silence 
t^f^.suqjflcf^aqd  the  paper  being,  marked  ^  private."^  I  am  of  opinion,  tbfre- 
£p|rp,  that  wh^tl^ev:  .you  collect  the  testatDifs  intentipn  from  the  papr,  or  frpm 
tJ^  circumsU^Q^  /qpnaeoledirith  it,  it  is  impossible  to  arrive  nt  the  conclusion 
that  he  intended  to  crnrte  i^  triiat*  Sut  it  is  sai^  that  h^  creat4e4  a  trust  by  the 
ddjiveryioi^  tberhonds^ .  Lam  of  opiiiipn  that  that  ddiyery  ufaa  not  meant  to  be 
ipcQnsistent  .with  .what  is  «^maea  in  tlie  document,  nor  to  make  .^y  diifer^t 
^jitc^est  or,  poiver, .  The  aqt  of  fdelivery  wm  merely  subsidiary  tp.the,diOcume?)t^ 
X  aui  of  ppivaon  that,  the  testator  wa^  npta^  t^ustee^  nor  was  Mr.  John  Cav^  a 
trustee!  ^  this  pr<^perty,.  I  fun  clearly  qi  opifiion.  thiit  the^^  was  not  a  d^^wal^c^ 
ii^Her,  vw^  t  bftd  ^ofooe,  dfiuhUjhfw^^^  whf t))er  ijl;  migt^^  not  r^Q  ^:Qnstrued  to 
l^y|ouat,to^fl  datKrfi^  saofij^  c^wA^  but  fiwr.  ^at  .purpe^Xmisit.b^  sati$£/e4 
ibat  Uiere  waa.i|  cov^plet^jdebvery..  .A  mere  detiv/n-y.  tp^4m,^^gent,  i^s  the  agent 
^  the  testi^ory  woald  amount  to. nothing;  the  deUverv  must  be  complete^ 
ill^r^  tb^  impli^  trust .  ofi  r^tui;niQg  it,  il  the  testitfoi^  should  require  it,  pf  i{ 
bi9,  qiighjt;  jri^^o;^^,.  .  X  ^un  of  opinipn  that  die  evidence  fails  .to^shemr  s^(jl  .f| 
daliYery«  ^d  that.  Aq.  cwtody.of  ]yCr.  JohnCpive,  pn.tl4so9i»iiqD^  cannqt,bs 
.jioDsidcsfd  othejT  than  th^  cijistpdy  on  iPtb^^  ^::^r  :  '>m>.,^ 

vt'  •"       "     ^    ' r-  'J     ''.,,,  r    ,.        ',,    ^    .  t ■ .  .  '      .     I      .       ,.,..).. 

{)(^l  •,  7      '(    r. .'    ^ ......  _        '       ;  .      ■ '  '      ■      '    .  '  '  '     *  ^  '      ^       '■•.'•)  ,;^ 

*\i\  rr*  •'      .  't     ',   ;        .•'»..-  '     '.'      '       '      r  •'     .     i  '   ^     ,     -      i  -  -.  -i  --r. 


•'{ 


'^i^Mt  qf  9fttjqi^^  theMoeif  h\f^  AH^ranet  Companv,  ever^  sbarekeiiifr  or  c©.>>flr/fier 
imuit  iruurtMs  Ufe  to  a  certain  amount  i^  propofiion  to  the  ikaret  he  hotdf.  A.B,,  vfktf  Mfli 
'  shares  to  the  atHount  he %tai  mMted  to  d& in  rmpect  i^MU  itayttmttihougki  tdker  ehtirUimUt 
''>'miiie  ^  O.D^lwHa  v^ninmmd  t0  Mt  timm^t^  M(  <JJ>* *W^ o- mfiimrw%0iwm  «e4)ii«i«oM9^ 
.  ^.kmmff  0  k0  a,  int0tm  far  A,B.^  or,  ike,  Mldrpi  aJ^yi.B.,  M  no  nqtjce  qf  the  traneaetionspof 
.  AJMA  to  the  ^qmpanMf  exe^t  the  conttrueiive  notice  arUinp  Ji-om  C.D.'e  Own  knoHfledgi.,  After-^ 
"  wards,  C.Z>.  mortgaged  the  eharesto  B.F.,hoUliMg  himseff  <Mt 'tie  tho^rMd  bmnet^,  attd  fMmU 


"noflctf  d/#M  trmmeiiom^  IM*  JtiMd  on  the  em^oHg bg  ^i>-  AIjnm^(.   Q*^.  ih^  h^mmeimeokfM^ 

iand,  an,  a  totiihmi  h^h^^tnM.J^.  .mt4  JB.^^  the  t^fpr,  woe  he^i  fnOfM  tajfnmritg^  imumueh  ae.  t^ 

I  >^f^ijgang.had/frn»Qf  notk^  of  his  inoumbrance^  and  C.D/s  knowledge  qf  the  transaction,  though 

'hey>asapaHne9',uHu'noteqiUvatentto;fotict90/brfMtlgi^  * 

.TV,.  ^   •  "^   ••     ,         ••/'•.  >  .  ..•    I'  ,.',  .r    ■■".■'•  .       '[  - 

rpHEi  Book  Life  A^sunmce  Company  ia^a  jnint^alock  cpmpany.9r  corparti^- 
.  JL.  sKip,  for  the.pur^oae  of  fff«(;tAng  assMranq^s  ibr  the  pnnunon  benefic,.eM^ 
shareholder  having  anjnt^i^st.-tb^niaprppo^iHi  tQ.tbe.nHml)erof  shm^  fe^ 
JhUs;  arid  by  tk^deed  of  settlement  it  >si«qu;site  thaJt  ^adi  of  tfae.co-par^iers 
«iahar^h0b]ers!4)oiildijii^urehis  own  life>  or  thatof  a  Jti^mip^^in  Oieaumof  SJMy. 
idr  evert  100  shares  of  the  jqint  stock  which  ;miur,^^x]fmtin^  \P  time  be  hd^^ 
Mn»  In  18S8|  B<rt)ert  Buebapan  Dpnlop  had.  iosuxed.  i^islafe  with  theoomj- 
/pany  in  the  sumolSQOi  and  M  purcbsp^  109':sha^esof  the  joint  stoc;!^,,^ 
jMpect  thetfeof ;  1»ut  as  thA.  ^to^k  ^was  i|  good,  inyestptept,  ibr  mooyey,  'ba.>wws 
saixious  to  purchase  mofo  shares  w^hout  fpWgiog  bis  in^uranf^^  am  af^^MKJf- 
Ji^Ly  vequetBfeed  JpKp  Sedgwick*  who  was  then:  ip§ured  in  a  ponsiderable  sum, 
to  lend  him  bit  name,  which  he  agreed  to  dp ;  and  900  shares  having  been 

(a)  Reported  by  J.  Macaulat,  Esq.,  Bufiiter-fit-lafr. 
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purchased  and  transferred  into  John  Sedgwick'^s  name  as  trustee  for  Dunlop,  he, 
on  the  6th  November,  1822,  riened  a  memorandum  whereby  he  aclcnoirledged 
himself  a  trustee  of  the  shares  for  Dunlop,  or  the  children  of  Dunlop,  in  such 
manner  as  he  should  by  will  appoint,  and  in  default,  &c. ;  but  no  notice  of  the 
trust  was  given  to  the  Assurance  Office,  either  by  Dunlop  or  Sedgwick.  The 
dividends  on  the  shares,  it  was  alleged,  were  received  by  John  Sedgwick,  and 
by  hiih  accounted  for  to  Mr.  Dunlop  till  his  death  in  1887. 

So  matters  stood,  howev'^r,  till  the  28rd  of  August,  1893,  wheo  John  Sledg- 
\Htk,  represeritittg  Mmsdf  to  be  the  owner  of  200  shares  in  the  jdtit  stock  of 
the  company,  m^de  an  ^ssJgnmeot  thereof  to  Mrs;  ILucy  Ann  «trtheri«nd,  by 
w4yof  mortgage,  fdt  Hie  purpose  of  securing  to  her  the  repayment  of  the  sum 
of  800/:  which  sh&  had  agrted  to  advance  to  hfm  on  loan ;  and  i«  the  itidenttire 
of  assigifment  thet^  was  'cbAtaSried  a  po^er  of  sale,  in  d^ault  of  payment  at  4he 
timeij^rtntW:  '  On  Uie'SOth  df  the  same  month,  Johh' Sedgwick  himself  gAve 
the  AsiuViftiQe  Gempiny  ^  fdhna!  lA^ritteft  notice  of  tMstratisaction,  staHng;  at 
thesaitt^'  fltiiei'tbat  n^twittistaAdin^  tfte  Assigriment  to  MW;  StUrtberll^di'^be 
shares  ^hdblfl  ckThtmne  tb^tfrtd  in  his  nameifi  the  books  x^  the"  cbtntteny,  iftnd 
heihouTd'Vote'artii  iatf  W  t^s^*^  *^^*^f  ^  *^  ^"^^  Wanner  as  fortn^riy.  Sub^ 
f^etjiJerrtly,  'MMi  ftrtherland  mAde'f\jrtHcrkdvance^  to- John  Sedgwick;  amounting^ 
to  800/.,  and  in  1834,  being  fiequested'to  advance  a  ftirtlief  sum  df  800^;,  she' 
agreed  so  to  do,  on  having  the  repayment  thereof,  as  well  as  of  the  800/.,  sufficiently 
secured  to  her.  At  this  time,  John  Sedgwick  had  standing  in  his  name  400 
shares  in  the  Protector  Fire  Insurance  Company,  and  had  effected  a  policy  of 
assurance  on  his  life  in  the  Palladium  Life  Assurance  Office  for  the  sum  of 
1,200/. ;  he  was  also  in  possession  of  certaio  leaseliold  premises,  of  which  he 
had  obtained  a  lease  on  the  1st'  6^  March,  1*88^,  Vith  a  view  and  under  a  cove- 
nant to  build  thereon  <;^rtpin  ^cottc^e»,;,&c. ;  aiid  he  proposed  to  charge  the 
Palladium  shares,  the  policy  dt  assurance,  and  l!he  leaseb6lai(,  tc^ther  with  the 
Rock  shares,  with  the  paymeiytef  tlie  800.  alfoady  drarged  on  the  Rock  shares 


i%t6 
Ins.  Sutheriand>^<awtl  name^ .the  )suins  about  tio  be^^eecAure^r  And  the  property 
ttiiWhieh  th^^^^w  to  be'thar^i  J«*ia  Sedgwick  )aMigned  tke  leaseholdMpyre- 
ifl^^s,  the  pS^cj;0t^4fSiiii*^hcC'S^^^^  wrWect  t6  ^  fmmso 

&r  p^mptiw  on-pafrinent  or^ibf  sums  8«5ured>  »'Uh'  ai^tere^,  wUKi*l!)o<ve>^of 
saleover' 8M<^  tfa^  -^i^miiiM^ ^iti  tkB&  of .•iKN»-pbytn<Bai'V  amL.it  juiaft.  tli^^by\Mlso 
a^ii^^  th&t  Hrhen;jR»htj  %i)^Wicbr  ^dtild  htr^  liiid  oui  S60i:  In  befilding  oti^^the 
leasehold  premises,in  ^ann^  pirpyijed  fur  by'  Iw^  WW,  |&W..Siith^flJjrfd*  W^ 
advance  him  850/.  more  on  the  security  of  all  the  property  cbmpris^  in  that 
di6R¥a^.  On  the'  ti^'l^ft  df  Oetob^,!  ftttfAel  ^  notice  wft^4efH(«dLu{k)h  the 
Rb<ik  AjtoUVahceOffiteidf  this  d^bPt(8d%fthfeht,knd  ofilt^jpi^^  aiid<>bject, 
as  w^B**s  oPtf!<s  SMhf  !sictkrea  by  ft,  amouiifcfttg '1^2,100/;-  'u  '  /i^ '  i  ^  .  ^.  /^ 
"Aftei'^rdi;  bV  irt^nj^afit  with  Mrs.  Smherlaod,'  thePp^i^t^  ^ares^  inhere 
sold,  tod'S60r.;j^ai^t  of  tffef  t>hk}likce'of  the  mH  >«^s  paSi'iHi'M'fs.  8«rfh«rltaiii^ 
herdel>e  bdfig  thei^v  ii^ii^  to  the  sut^  of  1,640/.  •  a^«ed^^ck^  having 
expenifcd  fi50/:bif  tfiJiM^oId  ^rtmisesi  tbo^^  ti^t  %i 'a  ^ann^  altogetM 
accoi^^  tbiii^  Cov^fi^M^'^MN:^  8utt^Ia<nd>lvMi^  16  Mni^iV^^^ 
of  230^.,  as' she  faad^agt^  W  ^/and  byind^tituiWbf'Jthi^^ktM^ofi  jMb^Jier, 
18S5,  tbfs  sutn  was  charged46h'^1i^  RoHt  sbat^s  and'en  th^^dHthfM^^y  tbenfin 
^poHgngty  the  debt  beihg  thereby  incf^ea^  to  the  sfMVirf  Is^iC  SuibsMpisvltlf, 
in  order  to  complete  the  even  sum  of'  1,800/.;  Mtn^  dutbertfldd  advaiicM  10/. 
more,  and  by  indenture  of  the  SOth  of  Mayyl841,  that  sun^  was  charged  upon 
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die  WDperty  in  mortgage.  Iti  the'  same'inontH  of  May.  Mrs.  Sutherland,  in 
consideration  of  the  additioD^l  security  of  certain  banKers'*  notes  for  SOOZ. 
d^vered  to  her  by  Sedgwick,  allowed  him  to  seli^  die  leasehold  premised  (his 
leis^rs'  consenting  thereto),  but  without  prejudice  to  her  right  to  hold  all  the 
other  property  als  a  security  for  her  debt ';  and  tlie  notes  having  been  fully  paid 
ikttd  satisfied  on  the  88tli  of  May,  1848,  the^debt  was  thereby  reduced  to  the 
sum  of  1,500?.,  the  sum  now  Temaining  due.  *  No  notice  df  either  of  ttie  two 
deeds  of  1885  and'  1841  was  err er  given  to  the  Bock  Office. 
'  IVi  January,  1844,  Mrs.  Sulheriand  died,  having  appointed  the  plaintUftr, 

'Charles  Martin  arid  John  TowAshend,  her  executors  ;  and  they  having  proved 
tier  win,  took  the  necessary  steps  to  get  in  her  outstanding  estate,  John  Se^- 
wick,  however,  having  become  insolvent,  and  his  cestui  que  trusts  claiming  to 
Ite  beneficially  entitlOTl  to  the  shares  in  the  Rode  Assurance  Office  standing  In 
Vb  name,  the  office  refused  to  act  without  the  sanction  of  the  Court. 

It  now  appeared  that  John  Sedgwick  had  received  the  <fividends  on  tJie  shares, 
and  accounted  for  them  to  Robert  Buchanan  Dunlop,;  ftom  1822  down  to  18ST, 
in  the  beginning  of  which  year  the  latter  died,  having  appoirtted  Thomas  Loud 
Bedgwick  (the  tkther  of  John  Sedgwick)  and  Robert  Buchanan  Dunlop  (die 
testatoA  Sony  executcfrs  of  his  win.  Soon  after,  an  arrangement  was  made, 
whereby  the  Rev.  Charles  Dtmlop  was  to  take  the  200  shares  in  question  as  his 
iihare  of'  his  father  s  property,  and  the  men^ibrandum'  of  trust  of  1822  w:u 
handed  over  to  him,  and  John  Sedgwick  gave  him  a  promissory  note  foif  ^'sum 
kmountSng  to  Something  more  than  the  price  of  the  shares.     It  was  alleged  tna 

'  the  OTie  ade,  that  this  was  an  assignment  of  the  shares  fc^r  valuable  considera^ 
tion,  and  on  the  otKer,  that  it  was  only  a  bungling^  way  of  making  the  bene- 

'flciaf  interest  in  tbc  shares  available  to  John  Sedj^wick,  if  he  should  require  it, 
but  that  theltrcrst,  iteveriheless,  continue^.  Sm>seque4tly,  however,  Tlioixms 
Loud  Sedgwick,  thinking  it,  as  it  was  alleged,  incuimbent  on  him,  as  ex^nitor, 
to  have  the,shai;es  actually  transferr^  into  Chartes  IJUnlop's  name,  and  Jfcim 

^'ISedgwick  being  desirous,  m  order  to  ki^p  up  bis  influence  and  credit  \HA  the 

;  <*nnpany,  that  they  should  remain  in  his  own  name,  it  was  agreed  that  Thomas 
Boud  Sedgwick  should,  out  of  his  own  moneys,  purchase  20u  shares  in  Chatles 
Dwnlop's  name,  and  tbat,*in  consideration  thereof,  3Fohu  Sedgwick  should  hdd 
the  shares,  then  ^andidgin  histiame,  in  trust  fbr  his  fether.  This  arrangement 
was  carried  into  effect  ih  April,  1837;  and  the  dividends  on  the  shares  in 
duestion  were  thereafter  received  by  John  Sedgwick,  ^nd  paid  over  to  his 
father,  except  on  one  or  two  occasions,  when  the  father  received  them  in  person, 
by  an  order  from  the  son.  It  further  appeared,  that  at  the  time  of  this  arrange- 
ment,  Charles  SunloD  delivered  to  Thomas  Loud  Sedgwick  the  mem<»raiidum 
Hf  trust  of  1822,  arid  indorsed  over  to  him  the  promissory  note  which  he  h^ 
vveceived  from  John  Se^wick. 

^       The  execatops  of  Mrs.  Sutherland  filed  their  WH  for  the    purpose   of 

■  obtaining  payment  of  the  1,600/1  due  to  their  testatrix'*s  estate,  and  the  benefit 
ti  the  etcuntiesin  priority  to  the  claim  of  Thonofas  Loud  Sedgwick.  On  the 
other  hand,  Thomas  Loud  Sedgwick,  by  his  answer,  indsted  that  the  compaby 
bad  notice  of  his  ekim  long  before  that  of  Mrs.  Sudieriand,  and  that  she  had 
^ot,  and  could  get,  no  equitable  interest  except  by  actual' trans^r,  nor  had  ahe 

,  pgr  her  notice  to  the  company  acquired. any  priority  over  Robert  Buchanan 
Dunlop,  Cliarles  Duidop,  or  the  drfendant  himself;  and  he  claimed  as  a  par** 
ctwer  for  valuable  consideration*  He  also  claimed  priority  over  one  Edmund 
Mkttde,  a  judgment  creditor,  who,  having  reooveted  judgment  in  an  action  for 
debt  against  John  Sedgwick,  had  given  notice  thereof  to  the  Bock  Office  in 
January,  1844,  and  on  the  Sffth  of  March  fdlowing  had  obtained  a  judge's 
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'order  for  the  pnrpote  of  ettaUuhivg  a  Hen  on  &e  ahsm  in  questiOD.  The 
<ttiise  now  came  on  to  be  heard. 

7k$mer  and  Stei9en$y  for  the  plaintiSi.---No  hnman  heii^  had  the  leait 
intimation  of  the  exifttenoe  of  a  trust  at  the  time  Mrs.  Sutherland  advanced  her 
monej,  nor  had  any  notice  been  given  to  the  office  on  the  part  of  Robert 
BuchaDan  Dunlop,  except  the  constructive  notice  arising  out  of  tne  circumstance 
that  John  Sedgwick,  the  moitgaflee  and  alleged  trustee,  was  a  c»-partner  in 
the  Rock  Office.  But  notice  of  that  sort  is  nolonger  sufficient  to  give  priority, 
&r  the  case  oi  Duncan  v.  Chamberlame  (11  Sim.  128)  (a)  has  been  ovemikd 
hj  the  same  judge  who  decided  it,  and  actual  notice  is  now  held  to  be  ) 

in  such  a  case  {Thompmm  v.  Spiers^  IS  Sim,  466) ;  (6)  and  notice  is  alto .: 

sary  to  render  the  assignment  of  any  beneficial  interest  hycegtui  que  trtut  valid. 
(i>earfe  V.  Hall,  3  Sam.!;  (ft)  Etty  v.  Bridges,  2  Y.&  C.  C.  C.  486;  (tf) 
Foiter  v.  Blackstone,  1  Hy.  &  K.  S97;  (e)  Greemng  v.  Beckford^  5  Sun. 
^9Bl)  (/)  There  i%  therefore,  no  doubt  whatever  that  the  phuntms^  testatrix, 
ixy  the  notice  which  she  served  on  the  office,  obtained  priority  for  her  incum- 
brance over  any  claim  of  Thomas  Loud  Sedgwick,  and  that  they  have  now  a 
dear  title.  But  the  case  sal  up  by  the  answer  is  grossly  imraooable,  for  the 
tnmsaction  in  reference  to  the  transfer  of  the  shares  to  Chiurles  Duulop,  and  the 
Jieceipt  by  him  from  Sedgwick  of  the  memorandum  of  trust  and  of  a  promiasory 
note,  and  then  the  transfer  of  both  to  Thomas  Loud  Sedgwick^  appears 
rather  a  regular  assignment  than  a  declaration  of  trust ;  and  however  the 
delivery  of  tlie  memoraudum  may  be  reconciled  with  the  continuance  of  the 
trust,  the  indorsing  over  the  promissory  note  to  Thomas  Loud  Sedgwick  does 
not  admit  of  any  such  explanation. 

Teed  and  tiafgvme,  for  the  defendant*  Edmund  Manda,  the  judgment 
creditor,  claimed  to  be  entitled  after  the  plaintiffs,  but  in  priority  to  the 
.defendant,  Thomas  Loud  Sedgwick. 

Oaselee,  for  the  tLotk  Assuraoce  Office. 

Kindereky  and  Meatkfield,  for  the  defendant,  Thomas  Loud  Sedgwick>« 
JLs  to  the  transaction  between  CSiarles  Duolop,  Thomas  Loud  Sedgwick^  and 
his  8on»  it  did  not  amount  to  a  sale,  and  never  was  intended  to  be  a  sale ;  and 
John  Sedgwick  alw^s  treated  himself  as  a  trustee  of  the  shares^  first  for  ibe 
JQunlo^,  and  afterwinds  for  his  father.  Then,  as  to  the  question  between  the 
pkdhtiffs  and  Thomas  I^qud  Sedgwick,  it  comes  to  this,  which  of  two  parties 
>who  have  advanced  this  money  is  to  be  the  sufferer?  Let  us  look  in  the  first 
place  how  far  the  plaintifia'  right  can  prevail  against  the  defendant.  At  the 
time  of  the  original  transaction  between  Mrs.  Sutherland  and  John  Sedgwiok, 

(a)  In  Duncan  r,  C%am5e»iayn^,  tlie  Vioe-Cbu-  giteB  to  Utai,  \9  eompletet  Us  pnitl^tae,  and  ttint 

arilor  of  Eaglaad  ht  1<L  that  «a  all  Uie  aaanrad  ia  the  tbo  tnutaas  notice.   He  waa  heU  to  hare  a  ri^t  to 

'IBqultable  Assurance  Society  are  co- partners  in  the  priority  over  A. 

aodety,  express  notice,  therefore,  of  the  assignment  (d)  In  Siiyy.  SHd^etf  A,,  forvalnable  eonsf^fera- 

-  4)f  a  policy  dfected  with,  that  sodety,  tace4  n^t  be  tion,  takes  a  seonrity  upon  a  rerereionary  sum  of 

.^ven.  in  order  to  talce  the  policy  out  of  the  order  stock,  at  a  time  when,  by  reason  of  the  death  of  tbo 

and  disposition  of  the  assignor.  prisoner,  in  whose  name  the  stock  stood,  and  tbete 

(d)  In  Tkomptm  ▼.  5pwrv»  iha  Yke-iClhaooellor  oeing  ao  legal  personal  npraaentatke,  no  aotiea 

. ,  Jbm  that  actual  notice  of  the  assignment  of  a  policy  oould  be  giycn  to  the  trustee  of  the  fond.  A.  doea  not 

'dfccted  with  the  Eqaltable  Asstiranee  Society  is  attempt  to  perfect  his  security  by  placiag  a  disfriMaf 

^^ .  ^  ^^^  ^^  policy  oot  of  the  order  and  on  the  stock  at  the  bank,  or  otherwise.    B.,  aiko 


>(MsposiHon  of  the  assured,  thus  OTermliitg  bis  own  but  subsequent  incumbrancert  does  put  on  a  dii(ria- 

'  indslon  in  Dunam  v.  CJiantbaiapne,  gai^  and  thereby  gained  priority. 

(<;)  la  DMrZev.JETaZI,  a  person  having  a  beneficial  (e)  Foster  y,  Blaekstone  was  a  ease  of  io(i«a 

>  Ji^teEcst  in  a  sua  of  mDOtf  inTcstel  in  thO  aasaes  of  giving  nrioiity  to  a  subsenucDt  incumbranecr. 

'tntstees, assigns  it,  for  valaabtco6nsideration,'to  A.,  (/)  In  Oreeatn^  ▼.  BeMordf  a  reyersionary  In* 

'*llit  no  notice  of  the  assigameat  waa  given  to  the  '  ierest  ia  a  fond  in  tourt,  befonging  to  A.,  was  aa- 

Irusteea;  afterwarda*  the  same  person  proposes  to  signed  by  him  to  B«,  and  then  to  C.    C.  obta&ad 

sell  his  interest  to  B,,  who  makes  ioquiries  of 'the  an  order  not  to  transfer  without  notice,  and  serred 

trustees  as  to  the  natore  of  the  vendor's  title,  ficc.,  St  at  the  AeoouhtaBit-tieberal's  offlcSi  aad  thanlqr 

and  no  iatiaation  of  any  prior  incumbranca  being  gained  priority* 
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Robert  Budianaif  Dutftlop,  the  elder,  was  living,  and  hti  shares  were  standinj^ 
in  the  nanle  of  John  Sedgwick  ;  and  by  the  de^  of  assignment  to  Mrs.  Suthcr* 
land,  John  Sedgwit;k  mortgaged  to  her  all  the  900  shares  of  him,  John  Sedg^ 
wick,  in  the  Rock  Office,  with  power  of  sale,  &c.  ;  but  there  is  no  reference  to 
any  sjpet^ific  ^i^res,'  by  number  or  otherwise,  and  the  question  isj  whether  that 
assigntr/ent  wa^  atir  assig|r|fment  of 'rfutres  of  which  he  was  not  owner,  but  trustee  ? 
fn'sudhf  a 'ettBe,'stWfct  right  only  can  prevail,  and  itinrMist  be  shewn,  before  we 
can  be  d^^ti^'^f^^tfr  %ares,  that  they  aretho  ideiitieal  dial-ea,  asseirtainBd  by 
their  huinb^i^'af  otherwise,  which  belong^  to  us  beneflcMlyi;  but  this  the 
pAaintiflh  do  riot  kt^etifpt  to  do ;'  they  only  *pr6duoe  the  deed  of  aesignmeaft  of 
1833,  wliereby  tW  obtAitied  the^  tnortg^of  the«hat«a,  and  sajr' tbejr  ■are'tbe 
shai^s  of -which  Jbim  Sedgwick  was  trustee  tot  vs.  -  Buteven^if  die  arajprtieiit 
to  M^'SuV^erfajfid' Of^t^ted  so  as  to  codtffiiute  a  gckid. security,  and  to^^oriur 
priority' pver  Tbotnar  Loud  Sedgi^vlck,  he  is  nevierthelesii>  entitled  taarliki^^ii 
the  i^st  tftih^ptdp^y'ioxnpteiKt^^  ^  B^sic^^Mibj  Suthem 

land  Varied  t(i^' '  cd^al  'ttsmsactions  by  subtoquetit  ^aliri^  and  .te  nodoe 
-thereof  was  given  td  Ihfe  bflke;  and  thel4fbretbe'>dieidtt>f  the  notdce'brigibaUjr 
gtveti,  however' jf^ood'ift  Srst;  is'  done  away  with.:  Oft  theseUhf6egrbulads^thas-#*^ 
vt^U  that  ihb^hai^  ^ssigidNed  are  not  specially  stated  ftO' as  to  shew  they  orai* 
«<mrs;  Sccq^d,  thkt  tbeohghud  votioe'iSjdoTl^  a^iiray  w»t}i[;'«nd  tliird,  thaiiiWe 
hare  a  lien  <m  tb^'tVther  property,  we  cfaLim' to  be  eMitled  in  preferteoe'to  <Mi& 
:SutberIand;or,at  ^ll^vents,  sub}eet  to  her  cibimi  Theyeitod  jPMir»/^v^')frhg^ 
(3  Hare.  1£0):  (d)  Fo»^  v:  Coekerell  (9  B.  &  G.  N.  S.48a) ;  Kennednwi  Qredn 

(SMyi-at^Svegoy:^';: '•■'•'    "■•  •• ■     ■■        -i-^ 

The  M^sT^Bof  the  Rol^s. — This  is  one  of  those  unhafppy  c&ses  in  which 
'One  of  two  innocent  parties  tnust  bear  the  loss  arising  fbom*  tlie  fraud  of  i  third 
party.  In  the  viewwhich  I  take  of  this  case^  I  may  ansnime- that 'Thomas 
Lioud  Sedgwick  hsts  made  out  the  claim  statedm  hia  afiswer,  though  I  ant  not 
-satisfied  that  it' i^  so;  and  if  tlie  opinion  I  hal^e  fcnned  had  dfepended^atall 
upon  that  faef^  J  would  have  directed  anitiquiry;  but  thlat  is  not  necessairy 
now.  1  will,  theV^ore,  as!;ume  the  £act  to  be  as  suggested,  and  in  that  vkw 
the  case  amounts  to  this: — In  the  year  18!W,  ttobert  Buchanan  I>unlq> 
caused  to  be  transferred'  into  the  name  of '  John  Sedgwick  000  abare^  iii  the 
Rodk  Assufancd' Company,  with  a  view  to  hishddmg  them  in  trust  for  himself 
or  his  fimiify,  in  the  ifiooe  stated  in  the  memorandum  of  the  6th  of  N^yrenAwty 
18S2.  The  fitst  question  made  here  is,  whether,'  as  by  the  cOiistitu%ioli  ^i^tiie 
company,  k  shaHebddef  i^  a'pai'tner,  it  must  be  assumed  that  at  the  tisae  when 
the  transfer. was' m^de  into  the  name  of  John  Sedgwick,  the  whole  company 

(4)  In  Pinked  ▼.  Wri^Mt  ti^st  fkiiuls  were  Ia-  T^i  the  ctttm  qut  truti  was  epUtled  to  so  many 

vetted  in  transferable  shares  in  a  banking  company,  ^ares  in  the  name  '6lf  tht  tmstee  Im  totArf  be  pm* 

In  tb«  ^ktaibQt  due  of  Uie  tniftee*,  Wbo  ekae^ted  a  >  suStfed  t»  ha  ideadeia  «Hi  Um  fb««s%i  vtJkkh  the 

deelaratiof  of  tm^  ther^f  Uht  rulen  qf  4be  com-  tmst  fpds  'were  inTtsted»  from  tbe  fact  that  mih 

pany  not  allowing  shares  to  stand  in  the  nftmes  of  a  number  had  thenceforward  always  atodid  in  tbm 

joint  ewn^rti,  at  ttsiui  v«e  Ittnis),  Thfr  trustee  was  wutie  of  «he  traatM. 

alao  »propriato#  of  shafes  in  his  o^q.  right  lotha  That  the  cq^iajble  tU3e  of  the,  e^tui  que  trust  to 

same  company,  and  made  various  sales  and  pnr.  the    shares  purchased  with  the  trust  IVmds  was 

chases  thej^in.    There  was  nothing  to  distinKtiIsh  '  perfeetiid  without  notice  to  tha  batihin^  eompafty, 

which  -wers  the  iodlvldimt  shaaes  held  by  tbe  differ^  ftj.the  execution  of  the  declaratioaof,^rust. 

cut  proprietors,  the  same  being  in  the  nature  of  And,  ietnbhf  the  special   contract  by  the  pro* 

capital  etpressed  by  quantity.    The  trutOees  con*  prtetor  to  assign  his  shines  to  the  banklBg  com- 

traettd  to  assign  a  cerUin  number  of  shares  to  the  pany,  as  a  security  for  sihaKces,  gave  the  bAsh  a 

banking  company,  as  a  security  for  advances  made  lien  on  the  shares  thus  standing  in  the  name  of  tha 

to  him.    He  afterwards  became  bankrupt.    Held,  proprietor,  of  which  he  was  beneficial  owner,  and 

That  he  was  to  be  presumed  to  have  transferred  that  at  the  bankruptcy  tha  same  were  not  in  his 

or  pledged  the  shares  which  belonged  to  himself  so  order  and  disposition. 
lar  as  he  had  shares,  and  not  tbose  of  his  cntui 
f  Me  f  rasff  • 


BfABTlN  «.  SEDGWICK.  119 

had  sudi  distinct  notice  of  the  creation  of  a  trast  that  there  is  the  same  advan- 
tage from  it  .as  if  a.r^ular  fonnal  notice,  in  the  usual  manner,  had  been  ^iven; 
aM  I  am  •olearly  oi^  opinion  that  jbhey ^had  not.  If  that  were  so,  it  would  put 
am  end .  ta  the  very  important  .doctrine  relating  to  notice  of  the  assiipmenf  of 
ec|aitaMe>  in tm^eMsv;< whereby  rftuch  assignment,  with  notice,  conaututes  9xx 
equity  ipmfdrable'to  tiMtby  a,'pppevious  asngoment  without  notice.  Kqw,  p^ 
tiua/foitcdsion  ihesa  ^nas^  nothing  t»  binder  Robert  Buchanan  Dunlop  from 
giirii^  nolise  tO:  Abe'  rnnpa^y,  i^hnib  would  h^ve  operate^  so  a^  Def£^Uy  (q 
acouTft'to  himthelftharmMtadingrin  the  nameof  jpho  Sedgwick^  ana*  to  prevent 
fatttve.idealiags.witb  tii^fO^  ,  3Mti  ipotice  was  not  given  by  him,  andtbe.res^t 
wite^tbat^  SOCI[id)lin»  jrefnainedli standing  ia  the  oaine, of  John, Sedgwick^  in  tjip 
baakaof'lfae-fl^aTipaByv  unftttemd  ^y  nojti^^apd  he ,^m  left  9tIiberty,;without  tb^ 
posafailicy  ofany  'Otlmr>pafty  gunrdhp^  against  bis  improper  acts,  ijo.  daspp^  pf 
tbecafaliiies  iti  ilmim»xm9t ^h^  ridesof  the 0ompii|oy.aUo;wea, and  sp  Wcontin^ra 
during-tbe  iv^hokUfoiof  Robert  Buchanan  Puuicf^^r  It  is  aUeged^'^i^  to  som^ 
extant  admitted^  ihslt  tbetdividends  on;  the  shares  werp  paid  to  RoWrt  3ucb)ii* 
aiibillunkip  by  :Jd)n:SedflWieh<lii|Hpg  the  whole  <tf  the  tigie  till  the.  transfer 
ki-iiTiour: of  'ikifmm.l40W  Sedg^iiok*  I  shaU.{^s^ui]9ie.it  to  be  so.  Noi» 'having 
these  shaves  standii^  injils «M»e» it^ttered^t^d  beipg^  tbereforci  apparentovner 
o£tkem,.in  Au|9Uit,,1688,  JMbm  S(^wickiap|>lie§ytQ^r8,  Suthevlaod,  tlie  testf^ 
triJi^.of  theplaibti%»i  far^itadvance,  by  way^of  Ipan^  on  th^.aecujpty  of  tjbese  shares 
|]f\wfakh  he\repire$eiited  biiti^lf  to  be  the  owner ;  and  she  accordingly  made  him 
iIm  ^vaQee».«ind«h^.  jexeciHed  an^Jisfignpoent  to  her  oC  the  shares.  It  has  bec^ 
ingeniously  argued  that  there  was  no  specification  in  the  assAePiment^  hy  num^ 
hers  or  otherwise,  of  the  particular  shares  assigned,  and  that,  tnerefore,  the  deed 
lAidnotpaflft^tbcV'SW^i  in ^qi|e4tior;j»  which  fwere  heldr  by.  Joba  SedgwiW^  in 
ttfust  for  Jttfcotter*  ,;i  capnoj;,agre^,^^tb  tliiat  argvjpoeiii^  for  John  Sedgwick  nad 
tfaeie.&liav^9  )$tai^iilg;  ip  .his  fiaipej.aod.no  other  8hare%,aud  he  assigped  *'  i.he 
•barea  <|f  him^  jphn;,$^dg^i<?^9r  A))0plMtely  ajsJiis  own;  and  they  ap()eared  to 
h^  hisi ill  tb^  books  qf  Jh^ijomp^ny;  tbougjG^  il*  the  whole  circypmtanws relating 
Uidi^m had'ibfien.J^owp^  it  jHfpuldrhf^ye.af^far/ed  that  he  h^d  theiu  ^utyect  to 
ant  eqjiMly  in  f$^y^ut  qt  son^  otlier  (x^rson,  bi^t  whicl^  had  notlbcen  ata^ed  so  as 
.toeoablQOtber  persoffis.to-Knofv  (pf  i^.  I  am  ,qf  opiiuon,  t!>erefore,  that  the 
abavea  passed.  .imifi^dJaMy  ajften.tV.aSsignmi^iit,  a,  formal  notice  of  it  and  .of 
ibarpUrpose.4^  itiltbAt'lt  ;Wf^  ibr  s^f^uring  ^n^mey,  was  given,  to  the  oumpaav 
a«id.  entered  in;theif;,.bqokaii,  and.by.tj^at  fueans  this  lady  Warded-  heirself 
4igai»^aiiyjfMtur^djfpp$itioQ.0i(,tbe,j>ropej:tj  by  ^obn  $e^  . 

oAfievirard^,  ;^|r#j.S|^UwrWd  ^dv^iH^d  further  sums,  and  in  October,  1834, 
,the  whfEje  debt  amoqqtf&d  to.  9,10()/.  For.  spine  reason,  probably  arisipg  from 
the  insufiiciency  of  the  shares  as  a  security  for  so  large  a  debt,  other  property 
iif|ik  included;. jjti'tlv^'dee^^^^  the  furthei^  advances  weiie  secured.    This 

40dfiBf8ted  of  some  leasehold  prc^perty^- shares- in  another  assuranoe  ofBce,  and  the 
[^<*y  (if ;  assurapce'fai)  Aife  ,*^p^^  df  John  Sedgi»rick.  Nbtlce  of  that  >tran«actidn 
was  ^ven  to  the  company  $  and  Mrs.  Suih<$rland  -'havmg  got  that  .additional 
l^»nfi?|^j  in  1 8j8S,  by  attV;  *ti»ati^ettient  bel^ween  her  and  3bhn  Sedmvk*^whb 
^;die  time  appeared  tp  her  to  bethe.absolute  own«r  of  ^he  shafe^  Sity  becaU^e 
>[r.  Pttnl.opiiii/d  pnritted  to  plaee  ^  Notice  on  the  company's  books'^Nfiartxrf  the 
property  subject  to  the  security  ,>as  realSzfd>  iUxd  the  proceed^  w^e  appliecf  ib 
Ruction  of  the  debt  due  to  her.-  And  ahe  had  aright  toiuivepart  of  tbepledge  so 
reali;^,  and  slie  did  no^,  by  so  dpins,  in  aijiy  decree  exonenite  the  property  not 
disposed  of ;  though  it  must  be  aumitted  that  if  then  she  had  had  notice  of 
Dunlop^s  claim,  the  case  would  have  been  different,  and  she  could  not  have 
done  so,  perhaps,  without  rendering  herself  liable  to  account  for  what  had  been 
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done  with  a  view  to  see  wliether  other  parties  snigfat  not^  cwwwtimt^  with  fidi 
satiflCictioii  of  her  cbdm,  have  a  right  to  marshal  assets  so  as  to  dimiiwsh  4iim 
loss  arising  from  the  fraud.  Bat  she  had  at  the  time  no  notice  of  Dunkapli 
daiB»  andy  therefore,  there  was  notliine  to  fetter  the  apparent  right  of  Jctm 
Sedgwk^  and  the  real  right  of  Mrs.  ^therland,  to  deal  with  the  prafw^  m 
they  might  think  .fit.  Certain  sums  were  reaUaed^  and  the  debt  was  reaiiced  to 
l^fiOO/.  DSffeffent  secmrities  were  executed  in  the  course,  of  these  tiuiaatioiii^ 
of  wfaieh  no  notice  was  given,  but  the  result  wias  to  diminish  the  a«m  jsi  # 
demanda  to  l^BQfU.  NotKe  was  giv»  of  the  security  for  the  ^0M>  and  a  laj^ 
amn  was  now  .demanded. 

Supporing  Thoma&Loud  Sedgwick's  title  to  the  benefit  of  the  trust  mmtad 
to  be  made  out,  he. has  a  right  to  have  an  account  cf  ali-moneiraiMdd  toy  m 
leoeived  by,  Mrs.  Sutherland,  and  he  may  have  ari^W  oonsislenUy  ^vitfa  Jbor 
T^t  tobe  fiuily  pnid,  to  have  the  benefit  of  standingm  her  places  But  I^iw 
cyfopinian  that  the .  plaintiffs  have  a  dear. right  to  an  account  <^  what  ia4wMm 
their  securitias  and  t»  be  paid  in  priority  to  Thomas  Loud  Sedgwidk.  Su^ 
poring  the  ridbt  4if  the  latter  to  be  fully  establisbed,. other  qoestioBS aaay^ 
arise  bet wattn  nitn  and  his  co-defendant,  Mande.  I  cannot  in  tisisauit  detnfflpiw 
any  thing  between  them,  but  I  do  not  mean  to  pradude  die  taking -of  ^in 
aooount  of  what  the  mortgaged  property  consisted  of,  with  a  view  to  Tbapma 
iHiud  Sedgwiok  setting  what  he  can  out  of  it,  after  an  accous^  and  pf^ynwMt  4f 
iHiat  is  doe  to  tile  plaintiffs ;  and  oonmstenlly  with  thaty  henuiy  have  the  imvuiiy 
if  he  likes*  There  imist  be  an  inquiry  as  to  what  is  due  to  the  plaintiflij  mi 
an  account  takan,  anda  declaratkm  tlmt  they  are  to  have  the  sharea  msaaUtA 
into  money. 
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Wediu^dof,  Mareh^andTkimdag,  March  5,  IBtf. 

BENSON  V.  Lakb.  (a) 

A  wUMctfar  the  pmrchneqf  a  mortgaged  miaiewM  entered  inio  hetmetn  ike  d^enitmi  mdtUe 
jphintiff  the  mortgagee  (who  Mad  apetoer  to  eell,  i^.)»  ''^  tA^eoniraetwae  to  be  coiifpteted  on^dke 
20th  of  September ;  and  it  teae  provided  that  the  conveyance  ehould  be  executed  by  ail  regiMte 
partiei,  and  if  the  pUSni^  ehtmUL  be  unable  to  obtain  their  eoneiirranei,  and  the  dffiHtdeott  iJHiJg 
indet  f^om it^  aitherparig  elumdd  be  at  Ubertg,  bgnaticein  writing,  to  reoeimdthaeomi9eKt,mi  torn 
dojfe  4^«r  notice  the  satne  e^ould  be  void ;  and  it  war  underetood  between  the  partUe  tkat  tie 
auigneu  qfthe  mortgagor,  then  a  bankrupt ,  were  to  Join  in  the  conveyance.  On  the  24M  ^ 
November  the  concurrence  pf  all  the  aesigneei  wae  not  procured,  and  notice  woe  given  bf^ie 
d^enimU  ^fkk  ^Aaniamnmt  if  iAa cotOraet.  Kofiirtkcratep  woe  taken  bythcjMnt^iUb^v^ 
^fter^  and.  the  tntenthipu^^haie-maney  being  truet  rncmg,  wae  otherwiee  inveeted.  Tie  piwvlMf 
having  fUed  hie  UUfor  eaecific  performance,  it  wae  diemieeed  with  coete,but  without  pr^judb^ew 
hie  right  to  bring  an  action,  ifeo  advieed, 

SniN  mortgagee^'Wtitk'pomer  lifeaie,  tfe,,  under theciremmtmMte,  wm hMbowi Upimamm^HtB 
etmmiivn  (f  tka  tomveganee  by  tJke  aeeignoee  /  but  gmercf  whether  the  awiigneee  mere  utmm^ 
partim  to  the  amuegancef  if  their  eaecution  qfit  hwi  not  been  a  term  qfthe  qgreemm^  /        .^  ,,^ 

nrmiS  was  a  wit  to  enfofce  specific  performahoe  of  an  agreement  enteredifalo 
X  between  John  Benson,  the  plidntiff,  and  fi.  £.  Lamb,  the  defendant ^^isr 
the  purchase,  by  the  latter,  of  a  freehold  house  and  premises,  of  wbfeb  the  ftoMr 
was  mortgagee  in  poaseauon,  with  a  power  to  sdl  and  to  give  an 'cffisMtoal 
receipt  for  the  purchase-^money.  John  Cogan  Frauds,  the  mortgitgeti  of  'die 
premises,  having  become  bankrupt  in  1840,  the  plaintiff  entered  into  ] 

{b)  RqpotMbyl.  Macaulat,  Xiq.,  BaRhter-at-lsw. 
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«afl  thrcleAftdm)  who^  ka  srlyohnyitec,  ocoupied  tfae  preanm  tt  t^vIt 
H^tettt  Id  Ike  plaintiff.  The  priacipiil  remainiiig  unpaid^  and  a  oonaidierabie 
nMttelT  lnUH-ml  haviliff  become  due  on  die  mortgage,  the  plaintiff  onplojred 
Mflbes.  Naimian  and  l^yan,  as^  bit  aolicitorBy  to  aol  the  home  and  preanaes, 
mt  a  negotikkHi  waft  aocoadingly  entered  into  between  than  and  mt  defieaa- 
daafe  fx  the  pufehaie  thecaof,  and  nkimatdj,  after  some  commumoations 
baC^Mses  MeflBra*  Newman  aad  Lyon  and  Mr.  Hanr  Rims^  the  solioitor 
kid'  ageM  of  the  defemiant^  it  waa  agreed  on  the  5tb  of  June,  1840,  that 
lil^  ^efeikhiiit  ahonld  putchtta  the  preaoises  at  the  price  or  gum  of  6701, 
indudinff  the  costs  of  the  conveyance.  The  articles  of  agreement,  aa  drawn  ub 
bnf' Mr.  Charles  Russ  (ivbdaeted  tia  clerk  of  Mr.  Harry  Buss),  and  tranamittea 
€0  tile  sotioiMv  of  Mt.  fiensun,  far  bis  i^pprovial,  were  aa  fi>llows.:<^ 

<^.Aiticleaef  agreement  made  the  day  of  Jofy,  1848,  between  the 

Berr*  John  Benaap,  of  Neaton-«iri)4{amdon,  in  the  county  of  Somerset,  clerk, 
ti^tttoitgagce  with  power  cit  saleof  the- hereditaments  heaejpaftermentiooed,  of 
tfte 'one  part,,  aiid  !L  G.  £«  Larnb^  of  Castle  Cary^  in  tbesaid  ooun^^  of 
SMnenet,  sebooImaMer,  of  the  other  port ;  whereby  the  said  John  Benson  agrees 
ftfWH  to  the  arid  H«  C.  E.  Lamb,  and  the  said  H.  C.  £*  Lamb  agNes  to 
pttrehase  <rf  the  said-  Jolm  BeUson,  at  or  for  the  priet  or-  •sum  of  9T0l^  the  ft^ 
ahaiMe  and  inheritdnee  of  aad  in  all  that  mesauage  or  dwetting-house,  oonrt, 
^am»,  mid  premises,  situate  at  Castle  Cary  aforesaid,  contaiomg  by  estimatioa 
cuM^'aere^  more  or  less,  and  now  in  the  occupation  of  the  said  H.  C.  E.  Lamb, 
M^«tcmmtto thesaid  John  Benson,  upon  the  terms  and  conditions  following ; 
that  lata  aay,  thaf  tbeaaid  Jokn  Benson  shall,  aft  his  own  expense,  within  (me 
week  from  the  date  hereof,  make  and  deliver  to  the  said  H.  C.  E.  Lamb  an 
abstract  of  the  title  to  the  said  purchased  premises,  and  shall  deduce  a  good 
title  thereto,  in  fee-simple ;  that  the  said  purchase  shall  be  settled,  and  the  pur- 
chase-money paid  at  the  office  of  Messrs.  Newman  and  Lycm,  of  Yeovil,  in  the 
said  county,  solicitors,  on  the  d^  of  upon  the  execution 

of  the  conveyance  by  all  requisite  parties,  such  conveyance,  in  all  respects,  to  be 
prgsared  andesteculed'at  ^ecoMa  and  dnrges  of  uut  said  John  Benson,  from 
which  time  the  said  H.  C.  E.  Lamb  shall  retain  the  possession  of  the  aaid  pre* 
mises,  and  the  rents  and  profits  thereof,  for  his  own  benefit,  from  the  24th  day 
of  JVtne  last;  that  in  caae  tbesaid  purchase  shall  not  be  setded,  ibid  the  puidiaae> 
fiMi&f  paid  on  the  said  day  of  through  tiw 

di^iilt  of  the  said  H.  C.  £.  Lamb,  the  said  H.  C.  E.  Lamb  shall  from  that 
day.  pay  interest  for  the  said  purchase-money,  at  the  rale  of  51*  per  oent  per 
mmum,'  until  the  said  purchase  shall  be  completed.  Provided  alwajrs,  diat  in 
case' the  said  John  Benson  shall  be  unable  to  obtain  the  concurrence  of  all  the 
ti^uisite  parties  in  the  deed  of  ccmveyance,  or  to  deduce  a  title  to  the  said 
nvemises  aa  hereinbefere  stipulated,  and  the  said  H.  C.  E.  Lamb  ahall  inaiat  on 
4^'concurrence,  or  on  the  completion  of  such  titlift,  each  andeither  of  tiie said 
parties  shall  be  at  liberty,  by  a  notice  in  writing,  under  bis  hand,  or  under  the 
oanda  o£thear  lespeetive  attanwya,  to  rescind  this  contract,  and  at  the  expiration 
cf  ten  days  nfter  the  delivery  of  such  notice  to  the  ssSd  parties,  or  their  respecthre 
attorneys,  this  agreement,  and  every  thing  herein  contained,  shdTbe  utterly  void, 
aadlaf  nftieftct^.  and  the  said. Jolofe Benson  shall  pay  iinio  tbe  aaid  H..C»  E. 
Lamb.aUnBasanabld  costs,  charges^  and -expenses  ineoRl^i*  by.  him  io  the 
ioaasdqgatbn  i^  the  title/' 
After  the  cmitraot  for  the  purchase  and  before  the  draft  of  these  articles  waa 
.  to  the  plaintiff's  solidtors,  a  correspondence  took  place  as  to  the  couve]^- 
^^  and  in  reference  to  the  concurrence  therein  by  the  assignees  of  Francis' 
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and  the  two  following  letters  relate  to  the  latter  point,  the  first  being  from  the 
plaintiff^  toKcitorB  to  Lamb:«*- 

«  Yeovil,  Jnly  10, 1848. 
'  '^'DkAit'  Sra;<i-^Umn  coniiderBtion,  we  think  we  may  be  enabied  todbtain 
the  concurrence  of  Francitfs  jssigrrees  in  the  proposed  conveyance  to  you.  •  We 
fire,  therefore,  disposed  to  assent  <to  their  concurrence  in  the  conveyance  lapon 
cdnditiq^n  that  power  be  reserved  to^us  to  ovoid  the  contract  altog^her^  il  we 
'Mi<iuld  h6t  succeed  in  obtaining  their  execution.  If  you  conscBt  to  these  ^snmi, 
iMs^  matter  may  proceed ;  if  not^  itmUst  be abatadonecl.**- Yours  truly. 
'''"'        •'•'   '■  -t    •^'     '-:  "   ■'  •  ^''Nbwman  AWn  LVOSf.*^' 

.  To  tlw  ttp  flefeodant  IJwnJj^s  ;anfiw^r  vrfl3  as.  f  .. 

'*  Messrs.  Newman  and  Lyon. — In  reply  to  yours  of  the  10th,*  I  beg  to 
say  all  I  ilequireis  ago6d  title,- Mrfiidh.  lfteeoBlira<rl>feifQu)(i<^i9ltnddy  expMss  in 
.^ersd  terms, adraft o£ wAici^Uf  so fixpreaaed^ t  shfU  tmh^ffytemg^'^  , 

,A  On  tfe^AOth  JuiyJ^lr/CWles  Ru^s'jsent  tW  draft  a^reonent  , to ^Mwsrs. 
/jXjif'ewm^  andXyon  incjbsed  in  the  f^^  ",.  ,       ]\  ^     '  ;  ! 

■ ''^'  •;  *«fiEiwoif  Ta'LA»».>  ■'-    H   T     ''    ■    • 

^     '^*Deak  6i&s,<-^En((9osed'}ioa*have>ao«^reeiBenty*s»4liecGRit^et  is  mnder- 
>sf  6od  by  Mr.  Lanlb.  ;  Hie  time  for  ^tthnnetit  thoiild  not  *  be  <][uite  so  aomttes 
the  9\k  of  thJs  liibrith'.     Iff  yba  «ppK)vex>f'this,yh«»cdn'getit  signed  by  Mr. 
*  Bettsc^i,  and  itr.  Lawb  will  sign  k>c«py.****Yotfrt''tridyi      <!♦  »^ 

;'^  Messrs.  Nettman  and  Lyori,  July  Idth,  Ig^Sw'^'   •        ^^Ohabiiks  Biran.  • 

. '    Ib  reference  to  the  cpptracyt,:tbe  fpJWing  lett^r^  tjbien^p^s^d^JbQtwj^n  Mr..H- 
...Buss^pd  M&&sr9.Newinaa,ai|4.Lyon:7«-         /  .:,      . 

^  '      '-        '      ''  •/     M  .<<Yecrv|p^fyWth,la43• 

t  .     *>  Dj^ar  Siii»-^(Pe|WQp  imd  i;-^wb)r->mte  yqi^ir  j^tr^  ^:^]proca(I, . wJ  we 
i.i^ill aat.^uarxel  ^bo^t  t|)fi,t^rm9/o£  {i^ .  ^,  ^^ainB^.f)euig(ip  t^^oqcup^timof 
:0iur  olienjL's  premises,  mast  either  conti^ti^.  to  rpay^^nt^  or.  consent  to  pay  Interest 
.Qo  his  pi^pchase^x^qy,  ti^tlW^dx^  the.purqhasfei^  9aimp.Iete4,. .  If.the,,purph^ 
..gws  aftV  he  xmist  pay  y^wj^  ii9d  o^rtdi^t^fis^^fqr /ipy  t^usipe^  ^inay  be  caOed 
.tVfon  l^do  under  ttiej^nos  gf  jJje  propgip^d  contr^t.    Co^fieat  io  these.  aiWjend- 
jlifimt^  awjl  ¥^  wiU'consicIer  ,th/?,  TVgVP  i^tW^l^t:   X9^  wy.ftlsQ  pa^ip  vQur 
v^iWB.tini^,  SQ  th^t  it  X^  m^ym^js^  tliax^,  8J9;,^ipiit^,J&9.  ^e'campletipB,ot|^e 
:  ^urcbasei '•  /     .,    ..r,  -  ►.    ..    .    -    ,  f..,wj  ,,-,  ,   ,. 

.,-*' Harry.  Bue^i^Esq,"',,    " .    |  ....  ,^    /    .J^HjfJ^i^^Ai^  4u:©  L^fON^. 

^   :        '   :       To  thi^  letter  ]^r.|lu^s^Aeirtllief(fl!bWing'^^  "* 

;.  ^ „*'  I)j&A9  SiftSp-(l^?nsan  io.  JpajnbjTT^ou fl?ay,y W  iMs'agreement  according 
:.ta,  the  terms  of  yoMC  .lett^r^  ap4  X  cwsider  the  matt^  s^f^d-/    Vou  mjiy 
consider  the  purcljfis^qiiooejr  to.  Up.  pai^l  on  or  befcre  the  29th  of  September, 
bwt  w>Per  if  ihe  conveyance  be  roady/         \     ^•  '  ^    >        -  f 

'  NdtMhg^ore  Wai'rioiie  rill  tHd  S6fh'  ^  Jikly,  ii^Hen  Messfi  Newin^ih  and 
Xydfi  s^ht  i^n;  iibstrtttt'  dP  tM4  tb  Hi  Russj  ancf  iminiated  to  htm  th«e  Mr. 
'Benson  i^as  tlie  only  'nei!essafc*y  party  to  the  conveyance;  and  on  the  fbliomng 
diy  they  sent  a  fkaft  conveyance  for  his  perusal.  On  the  Wth  they  sent 
another  draft  conveyance,  in  which  the  assignees  of  Francis  were  made  parties, 
and  the  bankruptcy  proceedings  were  recited ;  but  they  begged  **  it  to  be 
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understood,  that  we  do  not  admit  jour  right  under  the  contract  to  call  for  the 

concurrence  of  the  assignees.^    To  this  Mr.  H.  Russ  replied : — **  I  have  written 

you  my  detemiinatioo  as  to  the  title,  and  will  not  approve  the  draft  conveyance 

received  thi»  monnng  unkm  it  be  with  the  unquttKned  understanding  that  the 

asagnees  of*  Francta- should  execute  the  conveyaiiee  before  the  purchaBe-money 

is  paid  ;^  and  he  begged  to  know  whether  the'treaty  for  the  ho«se  was  to  mm 

or  not.^    MeMfiL  Newman  attd  Lyon  then  wrote  to  Mr.  H.  Russ  to  make  the 

AKigiMcspartieB,  as  be  i)n>posed>  and  to  retUm  the  draft,  which  accordingly  be 

did,  callitig  their  attention  to  thefijrai  of  the  conveyance^  which  it  was  necessary 

sHould  be  made  to  Chm-ks  Donne  and  Charles  Russ,  the  trustees  of  Mrs.  Lamb  s 

marriage  settlement*    The  reason  of  this  was,  that  it  had  been  arranged  that 

the  trustees  should' a(>ply,  as  (hey  Were  empowered  to*  d6  at  Mrs.  Lamb^s 

ret|W&it, -SOOf.,' settled   upon  her,  in  making  up  the  purchase-money  of  the 

•^Jf^ttiiJesi     '        ^   •'     ■      .    .■  '  I  .     / 

^    <Mr/E.'N:Bo^s^  and  Mr.  J«eob  Reade  Rogi^rs;  the  ass^^nees  of  the  estate 

andf'effect5rbf  lh^  banlchffit  Francis^  bftving'thtis  been  made  parties  to  the  con- 

ye^^jice,  the  signature  of  the  former  was  pbtained  Ijy  Mr.  Charles  Russ,  at  the 

req\iest  of  the  plaintiff^s  solicitors  ;'but  the  solicitors  of  the'latter  refused,  by 

letter  of  the  26th  of  October,  to  permit  him  to  execute  the  conveyance,  on  the 

ground  that  Mr.  T.  R.  Hutton,  the  official  itisisnee,  was  not  a  party  thereto  ; 

r^sflreveupGii  Messrs^Newntmn  and- Lyon,  on  the  i6ch  jNcTVember, -proposed  that 

-tHogerss  signature  shotild  be  dispehsed  wkh,  on  their  guaraateqing  the  title 

li^stntst  the-  bankrupt  and  his  astigneea;  but  to  this  Mr.  H^  Russ  refused  to 

agree ;  and,  on  the  Sitb-of  November,  wtote  to  aay  thaA  Mr*  isaf^b  would  not 

take- the  title*    On-  the*  same  :Mth  df 'Nov^ber^  li<Ntif)e,  in  writings  was  given 

to  Messrs.  Newman  and  Lyon,  by  the  def^n^^^t  Lamb,  that  he  should,  at  the 

*^xptfation  of  t^n  days ith!mi  that  titnfe,  rescind  the' cdhf<«cf'ettt^r^d  hrtd,  in 

con^uencei  of  the  Tequisjte  parties  refusihg  tb  fencitr  iti  tfie  Cttnveyante  of  the 

jpntemiseg.  On  the  2^m  dPtfie  same  month,  Messrs.  Newman  and  Lyon  wrote  to 

' TLktHb.^epeatting the iilfer  as  fo  jlie ;m"detntiity  ilhiy  *efe  wlljfhgfo ^jhre  hihi,  if 

'^'tfife'iexecutfbn  by  ihe  assignees^  \^ere  waived,  but  no  iktts^^^f  "was  i-etunietf ;  and 

'^sfldJi  after,  tiie  tfufaees  of  Mi's.' LamWi  maM^ge  seftlttient  ih vested  the  trust- 

;Winey  in  the^purchase  of  bther  premifeea.    On  ttie  7th  6f  Ttfardh,  \B*%  Messrs. 

";^ewman  dtid  tydri  wrote  16' Mr.  M,  Russ,  stMngniatfKfccbhV^arice^rth^hotiRie 

titt*  premises  1ifi(d  been  executed  by  the  assignees  olf  Trattps?,  iartd  tequeHtit^  a 

'  dkV  to 'be  tiamed'for  the;  completion  of  th<^  ptrrchase: ''  *^o  thisdomt^iufiJeation 

1il?.^'Rtiss^repWed,  tftatte'Mk'Lanlb  had  abahd6rt      the  ^fcdtitract,  hl^iagencnr 

was  at  ^n  end,  and  he  could  rive  no  directions.    Nothing  more  wa*  done  till 

th^^n  of  May,  WHhl'Messrs.  Newman  and  Lyon  wrot*?  tdlpft.  ''l)onne,  stating 

the  necessity  they  were  unckr.of ,  takipg  pw^eedingf,  tp  conpnel  a  specific  per- 

^  fqnnance^  of  the  a^^reemenfL  entered  ipto  by  him  to  purchase  tne  house  ip  ques- 

^tion  V  J"  answer  to  wjiich,  Mjri  Oonhfe  suvplV  ^id  t^t'tWelrtfstees'Wer^* bound 

Vo  appiv  Mrs.  LamVs  m6i|e^'a^  she  might  aJrect,'but  he'tiafd  Aeithet  purchased, 

*n6r  authorized  atiy  one  to  purchase,  front  tK^m,  anf  |)ropei^y  ipr  TieK 

Under  these  qrcnmstances,  the  plaiMilfP,  Mr.'Bensdn,  !6n  ifhfe  Ist.  6f  June, 
1844?^  filed  liis' bill  for  specific  performance,  against  Mr.  tiafriib;  andtht  trus- 
r.^ttea^/Chatles  Booit^ and  €hariiels  Ruas.  The  defeiadint  Rups,  by  bi^  aDswer, 
staled ^hat  he  acted-aa  derk  in  the  office  of  Mr^  H.  Ruaab^Und  in  that  capacity 
became  acquainted  with  the  business  done  relative  to  the  treaty  for  the.  pi|r- 
chase ;  but  he  never  interfered  therein,  save  by  the  directions  and  as  the  clerk 
of  H.  Russ ;  and  both  of  the  defendants,  Donne  and  Russ,  stated  that  it  had 
been  arranged  that  H.  Russ  should  advance  250/.  on  mortgage  of  the  premises 
(Mrs.  Lanib*s  money  only  amounting  to  500/.),  in  order  to  enable  Lamb,  the 
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odier  diefiaiidsiit^  aad  tlu^  tnulteft  c€  Uie  asMtiiieDt,  to  «iiiiplete»lhe  pmrdme 
aad^pot  the  premiaeft  iot  repairr  nd  tber  ntsifiled^  therelbM)  that  there  ^as  no' 
mflBtuality  betiraen  thfiWJttdilbe  plaintiff,  anddaimed^lie  banefit  ot  thia ofajeo- 
thoKLim  the  aame  nMnoer  m^if^the^  bad  dmurred  tm  (iie  faille  Thef  also  insisted 
<MiJthe  Statoieof  Fisaoda^aaa  deJEncetD  the  blU,  and  chdmed  the  «aae  boiefit 
^ifth^  bad  pleaded  it  in  bar*  >  .       )     . 

Tesd  (with  him  B«M«»),  ibif  the  {ribhittf^Aitielea  of  agreement  for  the 
pnrchaae  vmre  dmani  vip^  a&d'so  Ihr  theite  irlui  a  -wriM^n  ocAtoact^  which 
vaar  altered  aubasqueiitly,  and  oamidfited^  by  kttera  duly  signed.  Mr.  Ruas 
iiaainliiil  to  the  altOEation  aa  ptoposed,  ami  aa  he  was  the  agent  of  Lamb, 
it  is  the  same  as  ifJbattib  hi&HW  had  asMitedy  7he  attieles  of  agreemto^ 
Aan,  together  wit3i;th0  leUcss  of  the  18th  and  lidnd  of  Jirfy,  1^843,  establish  * 
perfect  contract  oa  the>pact.Df  Mr^  Liunb,  and  that  coiittaot  has  not  been  eflbo 
taaSlj  pnt  an  end  to  or  abanduied  bv  the  svfbseqn^nt  events.  It  was  only  Jbr 
d»uaati8£Euition  of  Mr.  liAmb  that  toe  |daintiff *s  s^lkitort  exerted  themselves 
to  obtain  the  exeeudon  of  the  eonveyanee  by  <lhe  aasigneea,  -and  not  because  it 
^msM  all  necessary  to  da  so  in  ord^  to  complete  the  title.  All  that  the  defen** 
dant  required  was  a.4<  ^^oodititle^^  and  that  he  has"  got^and  the  eontinot  was 
merely  that  all  raqmaUs  parties  should  eonl^,  and  ^not  speeificaliT  that  the 
assignees  should  doiso;;,  and  the  only  naosssary  pai»ty' wa»the  plaintiff,  who  had 
an  absolute  power  of  sale,  and  of  giving  receipts  for  the  purehaae^nHmey. 
Time,  in  this  case,  is  not  of  the  essence  of  the  contract,  and,  therefore,  the  delay 
in^pRNaaidng  the  signatana  o£.tibe.  assignees.- dees  not  affect  the  question.  Mr. 
Ihnme must  be peennnid  to  htfre^  agBm  to  the  alceratkm  of  tbe  contraotby 
tfasiinsertion  of  the  flamaaofthe  tiusteea  in  Che  draft  amvmyanoey  as  parties 
thsreto.;  and. as  the  asrignccs^of - Pmnda  ultimately^ did  enacote  the  deed  of 
oanifi^mrae  of  the  ^scmiBSSr  the  tsniatees  ought  to  pay  tbo  costs,  and  spectfe 
performance  ought  to  bedeoBkL  They.oited  iSalm  v.SMkUl  Ves,  S6S),'(ii) 
waAHarriagton  v.  WheAr  <4  Vea  686)^'Ott  theifoeStiotifioC  time. 

Eindemkff  and  W.  ILEU^  for  the  xiefendant  iiamb.^It  is  of  importenee 
taoonsider  the  poeition.inwhidi  Mr.  L^nb  atood^  as  it  hava.  material  beafingf 
on:  die  case.  lie  was.a  acboohnastaEv  and  «ould'n«t,  thonforey  conveniently 
remove  from:  one  famse  tar  another,  except  at  Christmas  and  Midsummeri 
and.heinp' desioous ofmaknigihia  amanflements  fopthe Ohristmaathen  at  hand, 
henrasi,  m  a  measmo^  obliged  to  give  Si8*no(ioe  he  did  gfare,<and  toinvest^his 
<N::hia  wifePs  maaef  in-  the  punchaee'  cf '  other  praaaifiesb  --'  In  the  first  fdaoe,  w% 
ocmtend  that  there  never  (was 'aooy  cootract  entered'  into  'whfeh  was  binding,  or 
TntBwded  to  be  so ;  seeoncBy,  even  if  there  was  a  blading  cotttractj  it  was  on  the 
expaess  terms  that  tlie  assignees  of  the  hankriipt  SraneiB'Weve  to  be  conveying 
partiea,  and  their  oonsant  to  be  such  waanot  oDtaiiied  tilLlong  after  the  nocioa 
of  the  abandonment  of  the  contmct  had  been  given  bjr  Mr,  Lamb,  and  the 
trust  fund  had  been  invoted  in  another  pumhnse;  thmfly,  alber  Mr.  Laab 
had  givnn  the  notieeof .  ajbandonascnt^  the  plaiatiff  peesaed  the  tnastoes  to  com- 
plefce,  but  they  vefuaBd,s;tating  that  they  had  im^eated  dssiwhem ;  amd,  fourthly^ 
lool^ir  at  the  position  of  the  pnrchaaar,  it  ^Miuld  bea  gieat  hazdship  now  to 
compd  him  to  oompletn^he^Matract  whan  he  woa  obliged  toi  leave  the  premiaea 


and  make  another  purchase.    It  is  clear  it  was-  a  comdition  that  the  assimees 
ojf  Francis  should  be  parties  to  the  ocmveyanoe,  for  the  letter'  of  the  10th  July) 

(a)  In  Sfeton  v.  Slade.  Um  abitraet,  tluragh  deH-     tKe  ^nndee,  upon  the  eonstrnetion  and  under  the 
ttred  vtvy  late,  and  under  a  notice  that  Uie  tendce     eircnrnttaaeee,  not  bdns  entitled  to  insist  on  time 


insist  on  his  depositt  Witt  interest,  if  the  title  as  of  the  essence  of  the  contraet    In  HanittgtWT. 

ahonld  not  he  made  out,  and  possession  deUTcredby  WheeleTf  time  was  material  as  to  the  performaaee 

the  time  of  payment,  having  been  reeeited  and  kept  ofaoorenant. 
wmmQtoliieetioBt 


I84fl^  from  ^le  plttntUr*  mUdlbmm  to  Mr.  Lusb,  tlates  their  auent  to  tfe 
^  ooDcurrence  in  the  oonvejance^  faj  the  ataigneeB,  Aewmg  that  that  had  beat 
inriBted  on  by  the  defrnrknt;  and  thouf^  m  «defendant»  in  hk  mply  of  tfe 
lltb  July,  mody  iniials  upon  <^ii  cood  title,""  yet,  it  as  dear,  the  ^tamcm' 
lenoe"' "was  expected  aaa  part  of  it.  lioiBover^  the  pLauUiflP?a  solidtart,  after  th^ 
notice,  treated  the  trustees  as  the  veal  purchasen^  and  not  Mr.  Lai^,  drawing 
that  the  notice  was  sufficient  to  put  an  end  to  tbe  contaact.  There  aie  anliio- 
atioQsin  £viFoiir  of  the  propodtien  that  a  purchaair  has  a  nght  to  abandon -Us 
oeotmct  (wheretbeoe  is  mfmrnt  delny  on  the  cdier  dda^  and  espedally  iaa 
case  where  the  ptopsty^^StTp^^ 

(XagUyr  y.  ^r^cfis,  i  »eav,  180;  (a)  Ji^m§  r.  WMun,  o  Baav.  IM;  <6> 
Marqmaof  Tmpmkgud  y.  £klmp^f  tfmwich,!  Sug.  V.  fc  P.  178»  ed.  S.)  <#> 

RudaUj  for  the  trustees,  insi^ed  .that  theae  <waa  no  binding  otxitraot  aa 
between  then  :and  the  plafaitiff;  ^aBdeveaif  thsveihad  bats,  it  was  put  an  end 
toWtbenotioeof  tbu  Mth.of  NoawibeB,  aaiA;  and,thertfiire,  the  traatesa 
migbt  anyeot  the  timsUanwiey  widiout  dday  in  a  new  puadHse;  rad  even  if  it 
was  not  put  an  end  to  }oy  4ihe.notase,  noieddance  wliatefur  bad  ban  adduoad 
wagainsttbe  defnadant  Soaas^  but».  on  die  oeatmryy  a  letter  was  written  fay 
bini,  denying. that  the  Jsad'evier  autbiud^ed.aa^  sucbaoatsaotas  that  iadstadoD 
by  the  nlaintiff.    There  eould,  these£Me^  ibe  ao  decaee^against  the  trustees^ 

Ziwa,  in  i^ply. 


The  Mastbb  of  tbeiBoi^&s^— %Ido  not^esrtdnly  kaow^fton  the  1 
whioh  have  taken  plaoe^  whether  the  parties  did  or  did^aot  intend  to  enter  into 
a  binding  legal  eonftract;  if  thej^  did,  it  is  to  'be  ragnriied  that  thcry didnot 
laduee  t&ir  agreaaentlato  writing,  and  duly  dga  it  so  as  to  take  thecase 
oaX  of  the  Statute  of>  Frauds  They  did  not  d»  sc^  however,  hot  a  ujietapaMd 
ence  took  place,  wfakh,  irhether-bindin^  or  mot  (and  that  is  not  dtogether  Aae 
fiom  doubt),  the  ^parties  ^tfaeaufllves,  as  it  appears  touM^  tboueht  was  biildnayif ; 
and  it  is  iasportaat  ■to.iesattiine  the  letters,  to  see  what  can  be  coUeeted  fvam 
them  aa  to  the  centraet;  ^whether  theveadstitlite<aoontiaot,  or  are  only  enridenoe 
of  it  Looking  thenat  themaftsdal  letteni  wUdi  paased  between  the  parties 
and  thdr  soUcitees,  and  having  regacd  to  the  point  iddasately  in  diflliMsu, 
I  think  it  must  be  oCDoduded  diat  the  satmlaoii  was  that  the  asdgnees  cf 
Erancisshoaldaonour  intheeenreyanoe.  One  party  <eoBddered  that  it  was 
nacesaarytohavetbeass^oocS'paBties,  in^vdHptogivethe  purchaser  aa  unes* 
esptionaUe  tide,  or  wi^  a  ^uew  to  sare  mn  mm  the  risk  of  hamngit 
questioned  thevealtav,  whilat  the-adier  fwr^tndsted  that  the  assignees  waae 
not  fsquidte  parties,  and  that  there  was  ap^rfect  tide  ts  the  ntopgity  witlmt 
their  concurrence;  but  that,  aeverthdans  tbevendor  una  ^willing  to  pmeme 
their  ooncutvcnoe  asvdesiied,  and  diaeonireot,'^if  aoatraet  there  was,  undoabtsdly 
waa^  that  the  piaindffdiould  -pitoeure  thdreenoamnae* 

The  agreeaient  iot  thefAimfasae  had  for  «w  of  ito  tecma  that  the  j^hdntiff 
dioold  procttie  thecoaKveyanseto  beeiteonted  by  dl  the  requisite  parties ;  and 
the  •oearespendenoe  vsbowarthat  it^  was  ^wdl  usiderstoed  tnt-  the  asdgaea  of 
SSsaneis  wsoe  to  j«in  in  the  cemeyenee  «f  doe  pgPBrfafa.    I  should  &  soogr 


(a)2VryZorT.Broum.— WheretittelsdrtbeeBteiiee  comptotlng.  It  ttiay,  however,  be  waited  bynro- 
Qf<to  contmofc,  aftdtiMiwIi'maBtteMttt  dtffef^  ewdliiv  in  tin  MclMe  idler  the  txrintiMiitf«be 
OM  of  the  paities  ia  conpleting,  the  other  hai  a     Una  fixed  by  the  notiee. 


ona  of  the  paities  ia  coaapleting,  the  other  haa 

YiSiit  by  notice  to  limit  the  tlq^e  for  cQiDnjMtiiys  tba  (c)  In  The  Uaradu  qf.Ttiwnakend  t.  SUkojp  qf 

eotttiact,  and,  upon  default,  to  abandon  ft.  Ktnrwieht  it  waa  heU/fhat  the  mere  preparatlos  af 

(5)  Xkig  T.  frOtoii.— The  icoond  point  decided  a  dtaft  of  the  conTeyance,  whic^h  recites  the  asrea- 

waa,  that  though  time  be  not  of  the  essence  of  the  ment  in  the  usual  terms,  though  approved  of  by  the 

contract,  it  may  be  made  so  by  notiee,  where  there  agents  on  both  sides,  wtti  not  amount  to  an  ^grea* 
hsa  baea  grsst  and  iaapraper  ailsy  on  one  aide  in 
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ta  impute  any  improper  motive  to  tlie  vend<Mr  ^and  solicitors,  but  after  olearly 
understanding  that  tlie  assignees  were  to  be  made  parties,  they  prepared  a  draft 
of  a  conrej^tit^i  in  \v4iich  they  were  not  made  parties;  and  though  they  drew 
up  another  in  whicbthey  were^made  parties, -they  sent  it  to  the  purchaser, 
acx^ompanied  with  an  intimation  that  they  did  not  acknowledge  his  right  to 
have  tliem  made  paifties.  TI»s  is  resented'  by' the  -  other  side,  and  they  insist 
absolutely  upon  tnai  as  a  condition.  There  ^ind' letters,  to  be^  sure^  lis  to-an 
ordinary  ^<  good  title  ^'  being  all  that  was  required  by  the  purchaser ;  but  that 
must  not  lead  our  minds  away  from  the  fact,  that  one  term  of  the  contract  was 
that  the  assignees  should  join  in  the  conveyance.  Whether  they  were  necessary 
parties  to  the  conveyance  or  not,  it  is  not  now  necessary  to  determine ;  but  it 
was  part  of  the  contract  to  make  them  parties,  and  the  plaintiff  actually  did 
procure  the  concurrence  of  one  of  them. 

Now  it  is  said  that  it  vrais  ^<ft  teat^Al  to  the  defehdant  Lamb  whether  the 
•contract  was  completed  b^  the.^me  or  not ;  I^pt  it  is  pot  to  be  forgotten  what 
was  his  situation  in  life,  viz.',  tfaift  of  ^  schdolmast^,  and  it  was  a  matter  of 
great  importance. ^9ibipi haw  {le  b^ld^^pf^pmji^..  J.  1    ,,         -^ 

The  draft  of  conveyance  being  thus  prepared,  on  the  S6ih  of  September, 
1843,  the  concurrence  of  one  of  the  ^ssfgtiecs  W^s  procured  by  the  defendant^ 
Charles  Russ,  at  tb^  request  of  ^ifrplttintiff's  ^^UcitoriV  ^^d  •  the  pkintiiPwas 
anxious  to  pbt^^  th^^ss^qt  of.th^  other, ajssigije^;  Ttl^P.re  was,  howevieti,'^ 
difficulty  raised  ia  respect  >i>i^i  ihev.4>{&0ial>  asMgo^e;  £^ut^iftlie>  plain tift'Jiad 
sueceeded  in  his  eficrts  to  remov^thiddtffleuky,  and  so  obtained  the  concurrence 
pf  the  other  assignee,  h^  t^puld  dpubtJess  have  been  entitled  to  specific  perforW 
ance  of  the  contract,  if  there  was  a  contract.  ..>..• 

Now  we  find  frpm  that  day,  viz.,  the  S6th  of  Septeni[)er^,lQ^,.  wb^n  tbe 
deed  of  conveyance  ^  was  returned '  to  tbe  plaii^tiff^s^hcitors,  engros^d  anjd 
executed  by  one  of  the  assigtiees^  to  the'  S9th,  the  day  6d  which  the  contract 
.was  to  be  completed,  and  even  up  lb  the  S4^tli  oF  NoVember,  1843,  whatever 
eiibrts  were  made,  by  die  plaintiff  tolHiociii^  execution^  nothing  effectual  was 
acc6mplished,  it  being,  the  msb.and'dcbire'aH  the  *tiftie  that  the  contract  should 
be  completed  on  the  ii9th  of  September.  ^  Ndw-the  Couit  would  not  inadte 
tine  of  the  essence  of  the  uontraet  U  tbe  time  weie  in^iefinite,  bat  here  a  day 
WAS  fixed  for  completion^  ^andeubsequ^tlyv  on  (the1i9th  of  November,  notice 
of  abandonment  of  .ifae  contract  was  ^(vmi-by  the  defendant  Lamb,  if  ilbt 
80  coHdpfeted  befioile  thelex^nation  of'teU'^dayt  Drom  that  tttne;  and  the 
qui^tion  is,  whetherthedfifeDmnthada'right  to*  take- that coUnie!  of  proceeding. 
Me  evidendy  thoisght  he  bad^'  and  'prdceeoed  .trpon  that^n^ion.  No  step  w^ 
taken  on  the  part  at  tJ^  plaintiff  till  long  after;  the  <ec]li«ation  of  the  period  c^ 
ten  day%  $and  notUag'  was  doBeto^teriOr  aflecfc  the  ii#tioe#  Now.  in  soodo^f 
Che'caseii  of  notice  there  is  'sone  subsequent  oorresp6Hdence,  ^r  some  >n4w 
negotiation  entered  into  between  ihe^partita,  which  quialifies or  neutralizes!  Ihe 
eflfecflof  the  notice  but  there  vis  iiothiiig  eC  th*  Jcind  b^e^  and  I  think  the 
defendant  Lamb  hud  airight<^to  give  the^dotfee^'  and 'Sd  u»^t  an^e<hd  tO'^the 
oonUraot;  and  the.  contmct.iS'.therefofe'now  <el  cnd.'be^weefi  him  and'tte 
tthdntiffl  Tbene  is  no  caDtfactifaetweentbe  plaintiff  and  tfaei  trustees,  unless*  it 
DC  in  the  character  of  agents  for  Lamb,  but  I  have  sought  in  vain  for  my 
evidence  whereby  to  fix  the  trustees.  The  defendant,  Charles  Russ,  who,  it 
seems,  was  clerk  ^p  H.  Russ,  the  solicitor^  and  act^  as  3uch  in  th^  business 
relating  to  the  contact,  ct>uld  dot,'jin  a  ease  like  t&e  present,  be  held  tb.bind 
his  co-trustee  by  his  acts.  The  contract,  therefore,  cannot  now  be  dedared  to  be 
specifi(»lly  petrormed. 

The  only  remaining  question  is,  as  to  costs.    If  I  could  have  entertained  any 
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doubt  that  the  gentlemen  who  acted  at  the  plaintiiTs  solicitors  in,  tbi^  matter 
were  not  fully  aware  of  the  fact  that  it  was  part  of  the  agreement  between  the 
parties  .that  the  assignees  should  joiQ  in  exec^t^|g  the  qonvevance  of  the 
properU,  I  might  have  made  a  different  ofd^rias  4a  coat 9 ;  but  they  ver^  weU 
Knew,  I  thinjc,  it  was  part  of  the  agceement*  and  ihfefi^for^  I  dismiss  tbis  bUl 
with  co^ts,  but  witboutprejudice  to  the  plaintiC^  right  \o  hwg  an:acUpD£or. 
Aon^perforjsMuicejQf  the  /^mtft^^it  he  should  bd  m  adv^ed. 


/V 
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carrying  a  preteni  intereUm  Therefore, 
Wkitte  ike  turner  ^f  «  frigid  hmtw  (n  Engtttn^  ^xetutid  abroad  a  document,  in  wMch,  after 
Hj^ifokUikp  kif  moiMt  khititoiiaejft^  Mn  the  fvMntfhii  k^me,^mA49 retain  ike proceeii/btk^ 
^fofn^ee^^e  <«fifinK«f  ^^r-rt**  /f%^*e  evmi  ^Oi^T  dai^i^f  Wa htrehr^uHgu o»d  deliver  to  ike  epid 
fiUiabcth  Croaethe  eoh  claim  to  the  Qbo/tft^mmitioned  propefiy,  to  be  held  bff  her  during  heriift^ 
'wkddiepoied  of  by  her  de  the  may  deemproj^er  at  the  time  tjfher  death  i"  Heldf  that  ihi*  woe  a 
vtdidwill.  .;..■..  ,  •    .    , 

Ei(ECTMENT^,ifor  a  bpgse'  aud  aevcral  acres  of  land.     The  property  bad 
belonged  tp  one  Patter  Crews,  who,  being  a  soldier  ii^  India,  had,  Sept.  4, 
18,40^  executed  the  follp]nng49cumeAl^-^r  .     ,      ;. 

^^  Know  all  mediJiy  tb^sepresentsytliat  I^  Peter  Cross,  private  soldier  mhfer 
MMe»ty'«  Snd  Regiment  of .  lofantiryip  at.  present  serving  at  Dcesa,  in  the  East 
Ijnaiesy  for  divers  tooBsideratioBa^and  good  douses:  me  tbereunto  moving,  hav^ 
m^de,  ordained,  and  appointed,  and  Sjr  these  presents  do  make,  ordain,  exm* 
•tltute  and  a]^int  my  another,  Elizabeth  Craas,  &c;v  mV  true  and  lawfiU 
-at^orney^  forme,  and  in  my  name^  imd  to  my  «ise^  to  ask,  demand,  recovfer,  dr 
TfBigeiy^  the  possession  of  or  produce  of  the.  rent  .ojf  the  freehold  of  a  b(fuse  and 
five,  acres  of  land)  my>property/,  in  virtue. lOf  the  next  of  kin.  of  my  finhen 
deeeased,  81st /of  August^  1886;  and  I  do  empower  her,  the  said  Eiizabetb 
Cros)},  tp  hold,  and  retain  all  proceeds,  of  the  said  property,  for  her  own  Use, 
uiuU  I  mavreHLirn  to  England  and  claim possessjon  in  parsoa «  or» in jtho  event 
ol'iDy  death,  I  do  herebv»  iAtnynan^efassigntaiid  dettver  to  tke«3£dd  Eheabeitb 
Qro^s^  the  aok  ekim.  toitl^  above-mentioned  property^  to  be  held  by  her  during 
lier  lifo^^avd.  disposed  of  W  her  as  shei  tnay  d^ni:  •'prapn'  at^the  titne  ci  her 
^th> ;  At.tbQ  s(^e  tirne^  I  wish^it  to  be  uii^nitood^  that  J  claim  alljrig^t  and 
tiiUe  tQ  tbe.aaid  iVDoperty  on  my  arrival  in  Great  Britain^  when  the  term  lof  the 
$eiA,Mi^»b^U  Cross's  occupanojij  shali.be  considered  1  at  an  eed.i  I u  witness 
whereof,  &c.  .  i. 

(Signed)     .     >       <«PETEa  Gabss/'.    . 

This  was  received  in  England  by  his  mother,  Elizabeth  Cross,  and  she 
received  the  rents  until  September,  1843,  when  Peter  Cross  died  without 
having  returned  to  England.    She  now  claimed  as  lessee  of  the  plaintiiF,  under 

(a)  Reported  by  £.  Wxsi,  Seq.,  Banisier-at-Uw. 
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faiB  will.    The  defendant  eUdmed  as  heii^t-lawy  on  the  gioand  that  this  iras 
2iDt  a  valid  wilL 

Flatty  B.,  before  whom  the  cause  was  tried,  directed  a  verdict  for  the  lessee 
of  the  plaintiff,  reserving  leave  to  the  defendant  to  enter  a  nonsuit,  if  the  Court 
diould  think  the  document  was  not  a  will. 

KeatifWy  accordingly  (April  17),  moved.— This  operated  as  a  deed  inter 
vifx)99  and  cannot  therefore  be  a  will.  There  is  no  case  in  which  this  has  been 
held,  and  The  Attorney  General  v.  Jonea  (8  Prioe^  368)  ajq^ears  to  be  an 
authority  to  the  contrary. 

LoBD  Denman^  C.  J. — ^We  do  not  want  any  case  for  such  a  point  as  this. 
In  The  AtUymey  General  v.  Jones^  the  question  arose  whether  the  words  were 
testamentary  or  not.  Here  thev  clearly  are ;  and  I  can  see  no  reason  to  doubt 
that  thb  is  a  will.  There  is  the  property  to  dinppse  of,  the  disposing  mind, 
and  the  disposition  in  fact.  It  can  make  no  dinerenoe  that  it  also  operates 
inter  vivos ;  nor  is  there  any  authority  in  favour  of  the  view  suggested. 

Pattesok,  J.,  and  Williams,  J.,  concurred. 

WiGHTMA)^,  J.— -In  The-Attqrnesf  General  v«  Jcne$%  Ihece  was  a  {Hresent 
estate  conve]^ed  ;  here  there  is  none.  Here  the  donor  retains  power  to  himself 
dprin^  his  life  ;  it  is  as  his  attorney  that  his  mother  is  to  receive  the  senls^ 
though  they  are  for  her  own  use.  It  is  admitted,  it  would  be  a  good  will  with 
only  the  disposing  part;  but  it  is  said  not  to  be,sc^  because  another  part  of  the 
same  document  has  also  a  present  operaticm.  But  this  is  no  defect  as  to  the 
disposbgpart  Rukrefumd^ 


THE  LORD  CHANCELLORS  COURT, 

March  18, 19,  awf  26,  1B46. 
AscHER  «•  HimsoK.  (a) 

GtMnttofi  ttnd  ward-^Ojfi  by  ward  to  gwrdim  eaneelkd^Vndue  ii^ince. 

Wh^re  the  pUHntHf,  ^  yovnff  lady,  who  wag  an  orpkan^  had  ruided  with  her  tmcle  from  the  Hma  qf 
leaoing  ichooi,  wai  mdueed  to  jam  him  i»  a  promiooon^  noio  to  a  bank  to  toeurt  the  Monte  ^ 
the  uncle* 9  aetount,  the  banh,  by  the  managing  aypni^  he  being  fidly  aware  qfihe  eircwmtamooo^  a 
perpetual  injunction  woe  decreed  to  reetrain  the  banh  from  euing  the  plakUiff  upon  the  natOf  amd 
that,  notwithstanding  the  unele  woe  not  the  plaintiff'e  guardian. 

Where  the  rotation  of  partim  i»  ^euch  ae  togioe  the  one  an  undue  influeteee  over  the  other,  bon^fke 
obtained  by  the  ^pariy  amereieing  that  h^tueme  from  the  owe  ttAo  is  eu^feot  to  it  eamnot  be 
wtaintamed  in  equity ;  and  a  third  person,  takisg  an  assignment  of  such  benefit,  and  who  ie 
cognizant  of  the  infiuenee  existing,  cannot  avail  hknseif  ^f  ^he  fact  that  he  gave  a  oakuiifto 
consideration  to  the  person  wfto  trtmfferred  the  ben^, 

npHIS  bill  was  filed  by  the  plaintiffs.  Archer  and  wife,  to  restrain  t^ 
JL  defendant,  who  was  the  public  officer  of  the  York  Union  Banking 
Company,  from  proceed^  inritb  an  action,  which  had  been  commenced  hj  tiie 
bank  against  the  plaintiffs^^  to  recover  the  sum  of  BOOL^  the  amount  of  a  pro- 
missory note,  which  the  pliuntiffj  Mrs.  Archer»  before  her  marriage,  had  sign^, 
as  surety  for  her  uncle,  Mr.  Daniel.  The  facts  were  these :-— Mrs.  Archer  (then 
Miss  S!endray)  had  b^  left  an  orphan  by  the  death  of  her  pasents^i  wbei|  she 
was  only  nine  years  of  age*  and  from  that  till  the  age  of  seventeen  was  dueflj^ 
at  school,  passing  her  holidavs  with  her  uncle  and  aunt,  Mr.  and  Mrs.  DaDi4» 
of  Thirsk.  From  the  age  of  seventeen  until  her  marriage,  she  resided  con- 
(a)  Reported  by  R.  G.  Wblvobd,  Beq.,  Bsrrliter-al-Uw* 
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iMBdy  with  Bfr.  Dftni^.  ShrWas  entid^'  to  a  smn  of  l^IOO/.,  and  the 
moietj  of  a  freehold  estate,  psoducing  1452.,  on  attaininff  the  age  of  twenty- 
Me.  This  property  was  in  me  hmids  6f  her  tittstees,  who  had  paid  for  her 
Whobling,  and' when  she  dame'to  reside  with  her'uncle,  had  also  paid  him  a 
editable  allowance  for  her  maiDteiiance.  *  BaDfel  carried  on  bushiess  as  a  currier, 
andl  was  on  terms  6f  greats  JnttSuBcy  with  ItawkWeD,  who  had,  in  July,  1887, 
become  manager  of  tl^  ThfrA  branch  of  the  Uoloii  Bank.    On  the  8dbi  of 

*  November,  1887,  Miss  Simdray  attkiikd  her  ma||ority,  and  was  immediately 
asked  by  her  uncle  to  lend  him  a  sum  of  money,  out  she  said  her  trustees  had 
told  her  not  to  l^d  h^  money,'  and  it  was  not  tiressed.  Yet  it  appeared  that 
shfe  was  completely  under  the  control  of  her  uncle  and  annt,  who  aictated  with 

*  whom  she  snould  Virft,  and  of  what  amuselnents  she  might  partake,  and  so 
ibrth.  They  treated  her  with  the  same  authority,  and  also  with  the  kindness 
of  parents.  In  December,  1887,  Daniel's  account  with  the  bank  had  been  over- 
drawn, and  security  being  askkl  ft>r,  he  projMed'that  his  niece  should  join  in 
a  security,  and  it  was  arranged  that  Hawkswell  should  go  to  DaniePs  bouse 
in  the  evening  ^ith  the  note,  which  was  then  srgned.  The  note  was  dated  the 
1st  of  January,  1688,  and  contained  a  joint  and  several  promise  by  Daniel  and 
flffss  Kendray,  to  pay  500?.,  with  interest,  to  the  bank.  The  note  was  handed 
over  to  the  bank,  but  was'not  then  entered  in  the  bank  books.  After  the  mar- 
riage of  the  plaitHiff,  an  entry  of  it  was  ni'adb  uiider  the  circumstances  here- 
iiiOTfer  mentioned.' 

"-Miss  Kendray  married  the  plaintiff,  Mr.  Archer,  on  the  ISth  of  November, 
1841.  Subsequently  to  her  marriage,  the  bank  made  inquiries  as  to  her  pro- 
pertv,  and  on  the  9th  of  Decemlmv  -1841,  the  500/.  note  was  placed  in  the 
banK  books  to  the  credit  of  DaniePs  account,  but  it  was  entered  under  the 
date  of  the  12th  of  November,  being  the  day  before  her  marriage.  At  that 
time  the  balance  ^ue^fr^v  DanJektcytfaefaapirwiQ^llU.  * 

Daniel,  in  1843,  became  insolvent,  and  was  at  that  time  indebted  to  the 
bank  in  a  sum  exceeding t5Q0/^aild  the  actiaa<  w«i'Oommenoed  by  the  bank,  to 
lecover  from  the  plaintiffs  that  sum  upon  the  promissory  note.  The  plaintifb 
then  filed  their  bill  to  b&  relieved  against  the  note,  and  for  an  injunction 
to  restrain  the  prosaentoa  of  the  action*  . 

The  material  allegations  of  the  bill,  upon  whioh  the  prayer  for  this  relief  was 
founded,  were — thatllie-  sigsatare-of-  Atise*  KeiidiBy  to<  the  note  had  been 
<ibtaitied  by  a  scheme  or  pk»  between  her tmde  and  the  agent  of  the  banking 
wmpany,  entered  into  jwevious  taher  coming  of  age ;  diat  she  signed  it  with 
^Bskictance,  and  entiidy  through  the  influence  which  her.  uncle  and  aunt  had 
acquired  over  her;  that  it  was  repreMnted  t&be'»^in«tter  of  farm,  «id  that 
she  would  never  be  required  to  pay  any  thin^in  cons^uenoe;  that  the  note 
was  given  for  the  amount  then  iuanear,  whioi  thebiU  alleged  had  been  dla* 
charged  by  subsequent  payments  by  Daniel,  and  that  under  the  circumstance 
i&resaid,  the  note'  wak  fraudlilent  and  vdd^  send  ought  to-be  delivered  up  to 
*e  Cancelled.  '        .^ 

'  '  The  bin  rfso  charged,  ^'^thatif  the  note  wasevdt  discounted  by  the  company^ 
^  same  was  not  discounted,  or  the  amoiitit  thereof  credited  to  Danid,  unnl 
Msie  time  after  the  date  thereof;  and  was  sb  d&countlKl  unknown  to  the 
]Adnti(Fs,  and  was  not  carried  to  i|  sejpanite  account  tp  the  debits  of  the  plaintifi 
#id  Danid,  but  remaned  in  the  possession  of  the  company,  as  a  note  pa3rdble 
ell  demaaid  by  Danid ;  and  that  the  comjMmy,  by  so  dealing  with  the  note,  had 
defetroyed  such  right,  if  any,  as  they  previous^  had,  to  hold  Ae  same  as  a  obUa«- 
teal  security  fbr  the  bdtace  due  from  Daniel  to  the  said  company ;  and  that 
ibe  sobsequent  payment  by  Daaid  to  the  company  exceeded  the  anK>unt  of  the 
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promissory  note,  and  of  the  balance  then  due  to  the  company,  and  ought,  if 
necessary,  to  be  applied  to  the  satisfaction  of  the  note  and  of  the  balance.^ 
The  bill  prayed  a  aeclaration,  that  the  promissory  note  had  been  fraudulently 
obtained  from  the  plaintiff,  by  Daniel  and  the  banking  company,  and  was 
fraudulent  and  void  against  the  plaintiffs ;  and  that  if  not  fraudulent  and  void* 
then  for  a  declaration  that  the  subsequent  payments  by  Daniel  to  the  bank 
ought  to  be  applied  in  reduction  of  the  balance  due  on  the  promissory  note. 
The  answer  denied  all  the  allegations  of  the  fraud,  and  the  alleged  scheme,  and 
stated,  *<  that  abont  the  months  of  November  or  Decerafber,  1887,  the  accotitit  of 
Daniel  with  the  banking  company  being  overdrawn,  Daniel  proposed  to  Mr. 
Hawkflwell,  that  he  anahis  ni^ce,  France  Kendray,  should  give  to  the  bank- 
ing company  a  joint  and  several  promissory  note  for  500/.  and  interest,'  as  a 
cmlAtenac  add  conf  hiuing  security  tb  the  company,  for  the  balance  that  might, 
irom  tinM»  td  titne,  become  due  frofti  Dtoiel  to  the  said  banking  company^  on 
his  account  ^ith  them^'and  that  the  same  s^iould  be  a  continuring  guarantee  to 
them  for  the  balance  of  the  banking  account  of  the  said  C.  Daniel.'"  The 
evident 'otr^the^  part  of  the  plaiVitifts  w^t  to  shei^  the  control  and  influence 
whjdhoMriiand  Mta.  Daniel  had  acquired  aMeicerciaed  4>ver  their  niece,  and 
that  an  intimacy  existed  between  Daniel  and  Ebwksweli,  and  that  the  latter 
knew  of  the  circumstances,  fortune,  and  situation  of  Miss  Kendray.  There 
was  no  evidence  of  anyifll^ed^certed  sehefnie  littween  the  parties. 
,  |Iawkd\yeU  ,was  e;iMnvhk0l  as  a  .witness -for  the^defenaants.  He  denied  the 
a|kgeddi||tiQaaQy  between  himself  and  Dafli^l^<and  stated  as  follows :— :*^  Daniel 
was  allowed  by  me  to  overdraw  his  account  at  the  said  Thirsk  branch  o£  tbe 
York  Union  Banking  Company,  to  a  smaljl  amount,  because  I  considered  him 
safe.  At  the  end  of  DeCettiber,  I8ST,  Daniel  hid  ovetdrawn  his  account  the 
mm  ^.  f70/.  .Ts;;  StL  In  the  Salter  pait  of  December^  ISS*];  :BM^\  mentioned 
to  mebis^.wish^ithat  the  bcanolitbahk  voiildi«liow  him  tocia^rdffaw.his  account 
foft  bis.a«QoiDi^odalioa,  tD*a.gneater  ektent:;'  he  gave  as  a  reason- why  'be  wished 
^o  tp  dipaw,  -that  te  would  theooby  beieoaUcd  toiigosntaltbe  marioet^  and  Imv 
bisi  foathor lior  oready  jvmbj^i instead  of  fauj^ing  leattKr^oaadi  jiatiifigi/with 
4«(E^ptanfle8k.  /\^n)eti  JC)a«^«a/a(iipla8d.td)me,4K,wiafkKdtiEbrttU 
'draw  to <tbe extent 4tf  5Q0/.:il  asftdUnim  >what^sacuritif][iie.cotildi<give^aiidibe 
piy^iosifd  hiaraidca^iFckiBBes  Kendrait^i  He  ^s^id  he  had^nni  spawn  toifaevjon 
;tbe isiil^efft^  but li^ijsanldudb  soi aofiT kit  «k iknoW»  Altouta  week laftaiiwtihls, 
Daniel  called  at  the  branch  bank';  aaMi)ataled>te  me,  that  ha^lmd  8pok^i.lo  bis 
niece,  and  she  was  agreeable  to  sign  a  promissory  note  for  500/.,  but  she  did 
baAiUksitooohie^tO'tM  ^bmkr  frdla  feir  bf'eaiodivi>g0dnie;yi&pk^oh  ihdt  she^was 

Sdhgfto  be>beilHdift)^Ueriaine]»^toJth«  b«nk^^  thaftif  I  Would  pt^ep^fe  a  note  in 
^^tkoiml  fcbnyanditakeift  down^ ^bffne  «\^eii{D^' He ^Ms ((D&alef ^  bousfy  wh^ 
«t1eTbDded>>sli0)ffei|khsigii(tt-^'«^'i  ^ ''  -• '-'  .'=>.'.--''•'  '^^  t^"iv/,...  ;..  .r  .: 
Ui  Xbei  wiinosir  aifsoisut^  ^thift  ii^iEtdcofdirti^ly^^fepai^W^otHt  am!  ^^ 
ntomibs^ijiietejfiand'tbok  It  4^'cUe  hou'se  of  DAn{^i;%i^t^e^t^'ihM^€Mad!^aie 
StbiofJaduary,^  JttS^:  ^1mt?^ef«oda<?ed  tlfef^mts^  tmcy  atfd-tcAd  Miss 
IQendttay  tAftt  it^ivas  aMbire'(»toftlissdrt  not^'for  5Mf.,^byt  yr^i^AiA  ii6t  wlmt 
BOOL  off  hnri  uncle  at  tlMfitJltf^^^lhe  W^tide  owiiyg'by  hifti  at^ClM;  ttYne  being 
fyiiry isnuiU/),  butthatt  h«  fciight<^i(9t  AMtnfey  ito  the  (axfiMit  oPeKfOl^axid  i^afilted 
bcE  ifah^maj^lMiig  t$d«iMtbeinoCe(Q[  €h*^n  prddu«ifd''(  to  which' «he  aifi^^fed 
thatTshewiEismllfitti  tO'do lo.^i  theniv«M|iie£iled'htst4%o'read  tbe'^itl  pi'dnilssoi'y 
ho&e,.jnhiohi«ib6  mi  accoNlingtyvi  '9hat  DirftiiiftI  then  signed  'the  promissory 
ntfte^  and  itnmediatety  aftori«ards4<ie'aaid  Frances  Kendray  signed  her  name 
to.it.^'  •<  The  witness  also  stated,  that  befbrcf  the  note  wAs  &gAid  by  the  said 
C.  Daniel  and  Fnteces  Kendray,  he  told  the  said  Frances  Kendray,  that  sup- 
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podng  her  uncle  should  want  money  to  the  extent  of  5001.,  by  her  Binning  thst 
note,  she  made  herself  liaUe  to  the  bank  to  the  extent  of  BOOt.  and  intense  in 
case,  the  bank  should  ever  want  the  amount  of  him :  9h^  said  that  she  perfectly 
understood  it***^  . 

The  witness  also  said,  <<  I  then  stated  that  the  saidt  promisiory  mto  was  to 
be  a  security  for  the  amount  tfcen  due  to  the  laia  bank'  from  the  said 
Christopb^  JDaaiel,  or  f<H:  wj  amwnt  that  might  be  due,  either  upott  the  «fien 
account,  or  ujkhi  bills  nimliilf  to  the  /extent  of  BOOL  and  ioteteat ;""  and  the 
witness  furtber'siiid,  ^*  J»  nqr  opinion  wd  judgment^.thfltsaid  note  was  dgned 
by  the  iaid.«pmph»inant,  Jp^raocea  Kendmy,  readily  and  npt.  nelui^taatly,  nor  it 
igiH»aAce,  but  with  the  fidl  kimwledg^iof  theJi^bitity  fldie  wto. thereby 
incurring^^  ••  r  •  •  '     .     •  i.. 

The  foUpwing'  corve^paadence^  b(stwei*i  Mn  Wilkipiaimr  (be  manager  of  the 
bank,  at  York,  and  HawW^lk  i^tji^<  to  DMidrsi  aooUAOtfiwaa 'Obtained  b  the 
production  of  the,  book4  imd  jf^n  i^  tb^  haiid/i;(ff  tb^  dafendaDts. 

;.  .!,  6tb  Janua^t.isiL.  ^P^tfi^pf  frwMV*/VVflkw«WJtoJlawkiiweU, 

:u^  The  dirfiotorsnNiilesfrymwUl. get  Darnel  hnd  ^wMr^na^  vtcoMmU  down  its 

aaM.aspMiiUe,iov^rticliM(ble<^  .>.  .       •••!  '••.'/.^.   ^  *'•/*  '    -     - 

Oih  If^hnmy^  1841..  Samaato^  saine* 
i^  '^  Mip.  Ilbdsoii  win  not  abree  to take'^p  Battel's  acceptance;'*  and  Jn  a 
poalNeript,  ^*  Sinee  Vntingtfae  above^  w^  3ikl%  «^tt0Msid«l«d  fo*  advise  of  DaniePs 
acOeiManoe/'- '  '*  *»    "•    •'•'   •'••♦'".:.••.'■  m     » 

.  ,.  ./irt.I)ecqmWrla41r'v.S»m^«t<ij)^^     ■   - 

:  >  ,H  If  the  S^aOO/.  JlH^dagB  aettlefiiedt  to  ^le^Mw  Mrs.! Archer  is  in  her  own 

Crcr,  andat'h^dtsposaU  tfnrrs^ttdrity  is  itiU'gitai;ubat:il  would  be  better  f^ 
ea  ndte  At>m  her  huabaod#  slatiiig  that  be  agreed'  to  it  r  if,  on  the  other 
band,  it  is^y  lefti for ^lier' life,  aiid.«fteilwafdi.lx>  goitv  her  heirs  or  aasi|;nS| 
shecannotgiv^ security^  ok  at  least  it  is'wortknotlmig.  ' Have  ydu  asi^ertairwd 
ihiartfertain ;  becadsa'hea^si^f'aa  in'OliiAsdnVaasel^  wouTt  doi.  •  You  muat  cofH 
avllti  your  aoMtor,  ;imd:  make^it  a  rtari^blie  security/  What  is  the  use*  of 
inqisinBg  ahtot  Arohfo  and'  GiL,  of>ILon£io^  BJkckpbw^Sui  aa  Danid'a  bilk  go  t 
laid -Glyna  know  YefyUtlle  oSmiuh  -saidU^iitople)  a&aniei«ughcto  know  for' his 
oisak.saietyyfmdnbtdiaw^niponmesi  ofatbaw^  1    '  T  ••.i,: 

^ , .  In  consequeoe^of  the  intjuiirx  i^nt  tb6  sefttbniAit  of  Mra  Archer,  contained 
Iff  tba  last  letter^i  some^  inquiry  pn  tbaiSjdbjeiQt  wm  made .Uy  Htwkairell^  and  AIe; 
JSUdlefy  the  s^Iicitcir^iiWhP  b«d  firepsred  the.settlemetotnnd'Mhb'was  also  empbyHd 
by  the  bank,  wrote  to  Wilkinson  thus:  ^*I  haV^ibogt^xe^Bested:  by  b(»imr« 
j^wkswell  and  Mr.|.C%  .Daniel 'to- (dommuiiieai(a!jtO'  jfoUf;theflarticulcr  mode  of 
%m)f?mc9t:of  thepropcitty  of  thp  now  IVk^  Atpher  (faile  MiasiZewlray), for  the 
-Atifpoae  of  sbewmg  b«w  fiMr<  abe  may  Ihi  a  aepurftry  ^if^lr  afftlrances  to  be  made  to 
llf^^/Daniet  by  your  bimh^  I:amjiK>t  .quite  .aif re  fthat,  oonsistently  widitiie 
«9P^eiicemyuired.i&  suqhc^sQs  fivmlL^it  pfpfcasionaiman  lirho  has  prepaid 
S^^.ao  iastrumtnti,  .1  am  justified  in  giving:  vou  any  infocitetioh  without  the 
effiHfi»ss  permission  of  Miss^  JK^ndr^^  bmiJ >am  ouitCi  siuit  Icamotgiveit, 
except  Iq.  th?  dbarticter  of  the  professional  adyiler  of  your  baak,  and 'under  the 
strictest  confidence/'  -  VU  then  sjkated  the  provisions  of  the  settlement^  and 
added^  ^^  You  will  observe  that  I  confine  myself  strictly  to  the  matter  inquired 
after  by  Mr.  Hawkswell ;  but  from  what  I  have  seen  of  Mrs.  Archer^s  husband, 
I  have  a  very  favourable  opinion  of  him/'    Then,  on  the  4th  December,  1841, 
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WiUdxiflen  inqole  to  Bviduwdily  wjwgy  ^'  ]>o  not  enlerniy  thinjif  to  tlie^imlii 
of  Daniel,  aad .iuSarni  me  tbe  date  of  ihe-  iMt  entry  to his^redit"  Imreply^ 
HftwkswelLfitiitedtlMit  the  .last  entry  to  Bamd!B  mdit  mm  on.  the  IBth  a£ 
December;  asad  oa  the  13th  of  Deo^mbev,  18^9  IVilkinflon  wmte  again  (to 
Hawkawdil,  8Bdi|d4»  ^  EirtMrtthe  BOOL/frnxmimarj  noteiif  Daniel  to  hiacredit 
in  ilm  ikdger^  and  diabit  Jmmu  iDtmUl  and  i^endraj^'  Bo  the  -same  te 
Daniel's  pa«4Mxik»  £001  i»  }m  cradit^  biH;  date  dt  laibiKoir*  You  «n  Ham 
cmtwue  any  other  credUa  im  .:amd.  )  Mt  ial^ect  maita^faaKre  dt  in  tha 
maa-book  befim.  Wm  X'a  redding,  wiaA,  iBa%  JL  faetiew,  on  Ae  Wtk 
jfovember.'^  .      •"       ..:  *     •  »  «  •  i' 

The  enficy  was  aecaeadiaclr  madsf  and^afier  ilie  avtry,  inateadiif  Daniel' 
appearing  to  be  a.  deblor  to  the  b&nk  in  a  savk  of  ufmards  of  flOOLf  the 
haawce  im  bis  &voor  4UBontited  to  ^S4Sdk  ^  MaoQ^  isnma  ngaeie  iplaced  to  DanieTa 
oaedtt  beti^ean  that  line  and  ihia  subsequent  finlare  in  ibSiS,  amamitiaf 
altogether  to'iaonatthan  £Q0?«  •  ^ 

The  Maater  of  the  BoUs  declared  tbe  note  to  be  void,  as  against  the 
{didntiffa,and^ra«tQdarfwrfietuid  injnnetiDO' to  restrain  the  bioik  fem  suing 
the  pliiintiffi»  atiairvi^QA  the  pEMdasoiy^Dalt.  ^  •  4         • 

Mamillv  md  S(dfy  iot  tbe  phinttffis  sopportadthe  jfcoaag  of  the^Maafctrrf' 


fa)  Th«  following  passage  tti  from  tbe  judg- 
mmfcof  the  Muttt  of  tke  Rdlk'<7Be«tlui^1l6«* 
parU,i551}.  The  Mw^  of  the  BaU#(V>r4 1'UBg. 
dale)  after  stating  the  iacts,  ta^d  ;*«The  firit  point 
VBidB  Id  this  oaao'lt,  Ihtt  tbv^MuiiadllNi  CMOot 
ttind  at  all,  beeanae  tbe  seenrUy  vaa  obtaintd 
through  the  infloenoe  of  a  person  staoding  in  loco 
parentis  irom  tbe  object  of  his  proteetioa  and  care, 
and  that,  therefore,  is  a  trsniitiop  wfalcMliKtoqvt  - 
-win  not  support.  The  relation  between  the  pfrtiea 
it  unddiAteff.  She,  by  signing  thir  proiiSibs0rf  tiote 
ior  te  b«B€a«  of  licpna«le,8tiidiiia  MlwsMMlt»| 
withoat  any  consideratioa  or  advantage  moving 
towards  herself,  became  subject  to  this  Hmittty .  Thi^ 
ia  a  traiuactlon  which,  under  ofdiattyiiriWlrtiHiifiw,^ 
fhia  Const  will  not  allow;  and  reiyUy>th9^  ^aM^in 
is,  whether  there  is  any 'thing  id  this  case'to  take  it 
oat  ^  the  ordinary  rale  wtifoh^ttte  CMtl/a)^pliMin 
other  eases  of  a  like  kind.  Kobod3^hi^e)i(er  af^soited 
that  there  cannot  be  a  pecuniary  transition  between 
a  pwent  atfd  child,  the  child  behig^agc  i  but  eienr- 
body  wUl  affirm  in  this:«9i||tt  fkf^^  thm'b«{a' 
pecaniary  transaction  between  parent  and  child, 
jnst  after  the  child  attains  the  age  of  twentyoone 
years,  and  prior  to  what  may  be  called  a  completB . 
emandpationi  without  any  bentfit  mpvimeito  thi) 
cUld, 'oie  presumption  is,  Ifadt  an  uddue  mHuence 
has  been  exercised  to  procure  tfua'Stfiaits^^tiitlte 
part  of  the  child,  and  that  it  is  the  bosiaess  and  the 
duty  of  the  party,  who  andeavunrs  ta  maihtsin  sath 
a  -transaotton,  to  shew  that  that  •pNsnaf  tion  is 
ade«Matdy  vcbitted  ( ^»d  thai  it  Aayte  adsaiiately 
rebut/bed  is  perfectly  elear.  lEhis  Cknort dossnot in*- 
tcEfin  to  prevent  aa  afit  em  iH  bsnttty  bttwasn 
"  '  '  iiM«a<ni 


pvtnt  And  diSd,  bat  Ik  wai.taha!CMB  (ipderthe 
dNBmstaaces  in  whkh  the  paMnt  and  chiU  are 
plaoed  befofs  the  emaaeipBtioa  of  ttie  cUM)  that 
such  child  is  plased  ia  saokA  pssHJtoas.iwiiaasbls 
him  to  form  an  e|itiidiy  .frea.andi.&nftttered  judgv 
ment»  independent  altogether  6f  aay  sbrtidf  cootiwL 
The  qdutfon  -then  is,  wfaathsff'and^tke  tireaniL 
staoces  of  ibhis  esse,  ^wa.kans  aay  anidsHcs^af.ails 
kind."  His  lordship  then  referred  totfaeeiDcum. 
stances  and  detaib  of  the  easst^aa  dtsdocni'Jiy'faie 
evidsnee,  aad  then  pMdssded  i-^^JAJiom^  not  ap- 
pear to  me,  taliiog  fchiatnintaetionas  it  stands  upon 
the  evidence  before  me,  that  it  can  be  supported 
ewa  on  tha  awtgnwuid,  I  tkinki  alao^  It  aannot  be 


supported  on  theseeond  ground.  The  second  ground 
is  this,  auit^tlie^wns  only  security  for  a  floatin|^ 
balance  \  wU  M^llf  instead  «f  tteatiag-  ker  aa  a 
surety  ror  a  doating  balanoci  an  attempt  was  made 
»to  anAe  her  a  debtor  fbr  the  whble  sou,  witkoot 
regard  to  the  drcniastaaoes  of  tha  account  vpaa'. 
which  the  balance  was  to  itrise.*' 

After  stating  the  patticnlars  of  the  case  qpon  thlk 
poiatraki8et£rihiathsMport«himlotdship  aAded: 
**Was  this  the  contract,  that  there  should  be  fiOO^  . 
lAaeed  tb'  the  credit  of  UTr.  Daniel,  upon  the  liablfity 
tif  MissKsaSMy?    If  tkat^ns  the  coatnet,  irky 
was  it  not  done  at  first?    What  reason  or  pretence  . 
could  there  be  fbr  doing  it  on  the  9th  of  December, 
IMW  atULdatlig  H  adbn  the  iMh  of  November  f 
What4?^aci  ctuld  tadre  be  for  doing  it  in  DcceiA- 
ber,  1841,  which  did  not  exist  upon  the  2nd  of  J»-  • 
aaavy,  }837f    la  it  mot  an  attempt  to  put  this 
natter  ia  «^  atdifEncntiiltQation  from  wkatit  ' 
was  before  f  1  cannot  concur  in  the  argument,  that 
tbe  situatton  of  surety  Is  in  lio  way  altered  Vy  ttL 
,  The  pcodUsspni tiote»  as  Ixsi^  did  not  eviaasob  tlia 
contract ;  there  was  something  more  than  was  ex- 
pressed on  it«     The  contract,  aceordiag  to  the 
statement  of  Mr.  Hiwkswell,  wae,  -ttiat  the  pra- 
missoryjAete  ^tomi^'lM^A  fecuiil^  for.  a  fl94tkig 
balance.    iSuss'  Kendray   was   answerable   for   a 
fleMSag'batenee,  WlUe  it  feumfneOI  as  a  flaatM)^  ' 
balance,    and  for  no  more  was  she  at  any  tiaie 
answeriUe  than  a  floating  balance  amounted  tscv 
But  what  was  -the  eStet^df  enteriog  it  as  a  leatf?  > 
It  wasgivcD  aa  an  immediate  ^vedib  for  the  sum'ar 
5001.    The  conseqaeaee  was^  that  they  had  an  im« 
mediate  deoMad  upon  the  vote,  for  Daniel  hsdli^ 
imuiediale  beuefit  *^  tkemttis  of  6001. ;  he  kaS  A 
right  to  dmw  for  it  all  at  ence ;  even  without  faki 
drawing  on  It,  she  mfgfat  ba  made eoi^wemble  for  thia " 
nocei  ^naa  ^nm  sot  thaaoamKtt  bat  an  MStt 
violatkm  of  it,  and  was-  made  without  the  le«^ 
authority  from>  and  'Without  any  comnmoioaQbn 
witli,thrplataiaA.  '       :       ^ 

**^^lf,  tkeraiore,  tt  weioiaeeesaary  to  determine  put 
questlein,  1  Ikould  have  ao  hesitation  ia  sayihg  chft^ 
this  speciea  of  conduct  viaattd  aad  put  an  ^nd^ 
the  whole  transaetion,  and  released  the  surety 'ftam 
an  obligation  wldch  had  been  made  quite  different 
from  that  which  she  had  been  induced  to  enter 
into." 
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tfae  Bolls.  They  oontended,.  fiist^  that  tlie  note  wst  ^void  firom  the  oommenee- 
ment,  as  havin?  been  obtained  under  an  impioper  exerdse  of  the  kind  of 
penntal  contnu  her  uudey  Mr.  Daiiiel«  had  over  her.  Secondly,  that 
eyen  if  the  note  had  been  ansinally  good  as  a  guarantee,  the  bank  had 
SD  dealt  ivith  the  note  as  efiectoaU^r  to  discharoe  the  surety  from  all 
liability  upcm  it.  Upon  the  first  point,  they  said  the  evideooe  disdnctly 
flhewedf  that  Miss  Eendray  was,  during  her  residence  with  her  uncle  and 
aunt,  under  their  control,  exactly  in  the  same  way  a  young  woman  la 
Qontiolled  b^  an  affectionate  parent  On  the  second  point,  the  most 
finrourable  view  for  the  bank  was  to  treat  the  note  aa  a  guarantee  fbr 
DanieTs  balance.  That  being  the.  purpose  of  the  note,  the  managers  o£ 
the  bank  in  December,  1841,.  and  tStev  Miss  Kendray^s  marriagdi  made  aii 
entry  in  their  ledger  and  in  DanieTs  pas»*book  of  the  aauyunt  of  this  nolev 
as  a  loan  to  Danid  and  Misa  Kendray,  and  those  entries  were  antedated  m 
as  to  appear  to  have  been  made  before  her  marriage.  The  corraqpondenea 
between  the  bank  managers  betrays  the  precise  object  of  these  entries.  Weekly 
returns  ane  made  by  the  Think  branch  to  the  head  bank  at  York ;  but  in<tbe 
returns  which  comprise  the  ISth  of.  Nov.  184d,  the  dateof  theentiyin  th* 
pasa-bodc  and  ledgo*,  no  entry  of  any  sudi  coedit  to  Dimiel  is  to  be  ibuad. 
This  was  an  alteration  of  the  character  of  the  intended  tiwfaction,  which  waa 
one  of  guarantee  only.  She  did  not  intend  to  grant  a  loan  to  her  unde^ 
wfaieh,  in  truth,  aothig  upon  the  advice  her  trustees  had  given  to  her,  she  bad 
declined  to  do.  .  This  is  such  a,  material  variation  of  the  contract  without  the 
consent  of  the  surety,  as  was  held  in  Banwr  v.  Co»  (1  PhlL)  to  releaae  the 
surety.    That  case  is  also  reported  in  8  Jurist  and  m  the  Law  TuDes.(a) 

Tbe  LOED  CHANCELlJOB.-^Ift  she  not  stall  a  surety  for  the  floirting 
balance?  Thebanker.faaving  trie4to  make  it  a  security  for  something  more,, 
but  that  failing,  is  ho  not  entitled  to  say  the  oato  is  stiH  asecurity  for  the 
floating  balance  ? 

Bomilly  having  read  the  judgment  in  JBoneor  v*  Cacfr 

Tbe  LORD  CHAKCELLORu-^There  wi^a  oo  such  transaction  hi  that  case. 
They  attempted  to  make  the  party  surety,  for  another  transaction.  Here  thena 
is  a  contract  of  surety,  and  the  bankera  have  attempted  to  convert  that  into  a 
contract  for  a  loan,  which  they  cannot  do.  ,  The.question  is,  whether,  notwith** 
standing  what  they  have  done^  this  is  not.  a  oantimiing  gUBsantee  for  advances 
to  Daniel. 

RomiUy^ — Can  they  turn  that  into  a  loan  ? 

The  LORD  CHANCELLDR:— Is  not  this  a  defence  at  law  ?  It  ia 
hardly  an  equitable  defence ;  it  ia  almost  a  legal  defence. 


(«)  JB(M«rT.CM»(eJnri«»»S87),M«Bh.I844^     it  te  mrM   tato  oan|lito^  Hteitf,  and  ttrkk 
A.  as  BrindiMU,  and  B.  as  tvotyt  gft^  it  jotet  aad 
pnimistorj  noto  fbt  \OBiL  10s.  to  C»  the 


Hfcet»     Iks  parttes  hwrn  no  rights  witlioiit^  «te 
knowirigrandi  aisaat  of  tlio  s«etf,tO'?ar7tlie«c»fe< 


oooalderation  for  which  waa  CAfssaisd  to  boa  ditrft     ga9tneat'*iB.aiif  matarial  daoiiiQataBeeb    It  i 
■ttfaroonooths'date.    No  draft  wao^lfaiby  0.(     bo«Wollf  adhand  to;  It  wfll  not  do  tosiriistlMa 


but  without  tba  knowledge  and  assent  of  B4,  Ck.  aDafttersBgafSBMst,  although  ia  sahetBoosit 

iaunediatalTf  and  without  making  anf  dsdacHow  by  be  the  saase,  and  although  It  mtf  be  smto  h 

iMf  ofdlscoimt»adTaneadtfaemoacyto  A;  to  tiia  staraM^    Hooutwalnto  a  paitioBlar  i 

Lwdr -  


I  ChaneeUor  Lyndhust  held  that  this  waa  a*    ciftooontfaot,  and  that  ooatsaot  aloMhois  booad* 
material  rariation  iion  tba  eogagemeat  to  wAildi     to  iwform.    The  laar  oa  this  aaUect  is  ^ 


B.  was  pasty,  and  that  B.  was  released  /Irom  his  dowm  'by  Mrj  iasliae  Bscylsfv  hi  tHdUhmry^  HM- 

UshUity.     His  lovdsMp  said,  that  •'the  tew  wita  (5  JB»  ftC.ae9);»  andti«t«'amaami|htwiSfaq^ 

taspect  to  prindpal  and  snrrty  is  weU  haown  mid  ba.*oaroty  fanaaaUHa  pssaoa  foraaraMbee  to  bo 

sattied;  it  U  itrieiiitiaU  jwi$.    The  party  wh*la  mada-oB.a  sasdit  of  three  maotha,  and  yet  might  bo 

aanty  for  aaothcr  for   the  perlhnaanoe  of  aa  unrflllagtohB  a  snnty  for  aa  immediate    ' 


cagagoment  ean   only  bo  called  on  to  g 
taa  the  performaaea  of  Uwt  eogagemeat, 


liafaeity,  or  a  Uah&llty  da« 
pending  4m  the  iatbemanca  of  a  creditor." 


ISi  REAL  PROPEfiTY  AND  CONVEYANCING  CASEa 

R(fmitty. — TKe  contract  with  the  surety  on  account  of  the  debtor  should  not 
be  vari^  withbtit  the  knoi^ledjge  of  the  surety. 

The  LORD  CHANCELLOR.— The  very  object  and  nt^rrfrtg  of  the 
guiiratitee  was,'  that  fuhHei'  ildVkhces  shdiild  be  made.  '  The  intimate  conititetfbfi 
betwfeenDamel  andflaw^i^wefl  U  she^n  by  thefa!d,  that  Hiwk^well  VascleA  Jh  vt 
^'ktebarijc,  of  WWch/DatiM  wi^'a  bu^ttim^r,  and^bn  the  former  becofrirn^  hla^ 
Jager  of  tht  branch  babk,  Daniel  akoi^nioved  W^  acfeoant  t6  tSa^  baiilc.  ft  w4k 
ifawksweirs  duty  to  have  ascertaJned'that  the  pWiWtifF  wa?  a  fin^  ageti t.  Ixwtf 
Etm^&le,  in  his  jud^etit,  siys^he'bbfd^it  of  j^t-oofHts  trpoh  the  defendkritk 
to  ish^w  that  tihe  niifce  v^  jm)tected 'abai^^  tn'0ufence'  9?  the  uncle ;  aliJt 
Ae  saiiife  obttion  is  expres^fetf  h^  IJbrtl  jBldoii  in  Miftfer  V.  Sj/mdnxk  {3  SwSn- 
sWn,'l),  who,  i^tpjatge  w,  sayS,  ^  If  tffest  tr«tnsacUohfe  Had  b^n  faifly  reictt^ 
ih  thejpower  of  attdmey,  there  Woili^d  W'np  guestioii  M  this  6ase  i  having  re^aft! 
Aat  tlfe  protection  of  the  C'dtirt  to  itifktits  is  coiltiri'ued  irflet  tHe^'have  attained 
twepty-9ue»ifi;itilth?y  hayeacq^uiredall  theinfonn^tjon  which. (night  have  been 
liad  in  aduU  years.^.  .;,>..  ^    .  .   •  . 

'  RoUj  on  the  same  sSpte,  haviAg- redd  passagesfrdim  the'^VWetiee,  ^fltehdid; 
that  all  the  evidence-  proved  the  plain  tiff  bad  iaot  be^  emancipated  from 
hw  uncle's  control  when  th^tiot^  was  giwn ;  ^atiA  the'^condttcc  of  Hawkl^t 
Jh^wed  that  he  wa9  fully  aware  of  the  inflo^nce.  midei;, which  the  nple 
was  executed*  It  was  taken  to  Danfel's  house  after' the  hoOrsof  businesK, 
arid  there   signed   under  the  !xiimed)ate  pressni^  of  .1^  and  aijijiJLV 

presenoe.  The  trustees  had  just  :put  her  in-  posaessidki  tyf  her  property-; 
it;>as  t)lain  that  ft  Vas  imJ)08siBle.  she  couM  haV^'t^ftisefl' to  sigti  tW 
note  at  we  request  of  her  reliitious,  with  whom  sh«4ivedf  and  who  had  aVweyn' 
tt^ei  h(*r'wilh  khldh^ss.  Mortthwt^  years  )afteirw*i^^  «he>oliM  not  go 
to  a  baUy  or  accept  an  invitatioin  against  the  will/of  D^vieland  his  wife*,  if 
this  note  had  been  fiirly  obtained,-  why  werenot  her  Irustiees' consulted  ?  She; 
had  no  protection;  but,  on  the  contrary,  all  the  influenced  of  her  relatione' 
were  brought  to  bear  upon  her.  it  eonld  not  be  pretended  that  Daniel 
hitfiself  could  obtain  any  benefit  ttbipa  such  a  tiransaction'  as  this ;  and'.ijie, 
bank  waa  bound  by  the  acts  of  ^  their  mmager^  who  w«U  knew  ail  thecircum^- 
A^nces.  Wljere  n,  third  party  .ptits ,  the  infli/etiee  qfa  git^fdian  fil  moffmt' 
against  a  ward,  the  tranaactifxi  eannot*  be  maintained,  ^  evea  ibr  ithe  benefit*  of 
aftich  third  party.  tAjfiimri  ^.Ke^fney,  «BiaiK  b!  BeJIt.  .JflS  $*  f d) ;  '(fddOnM  V. 
Carlide^  9  Prke,  t63<)  (&)    However  pure  the  hand  of  a  third  party  may  be 

(a).  AiflMHfrd  j0  K^armfy  (9  Batt  &  BMIt*  .463)*  iik  r««trtlii  tn.  vel^.  at  kw,  to  reopv^  the. tiitnim^ 

tie,  High  Court  of  ClBncerf  ia  Jr«tiUMt|  May  ted,  an  aonaity  giwo^di^^o  %  voife  pi  a  x>ttM>n^  wboh<fro«i; 

ifkh^-^k.  IfMsa  at  ap  Uadei^ialct  faoft  ha4  J)f ra  Ab«.H  tkft  Jial«re  i^f  ,hiii  .^qi^Miffti«n  jwUli  tb^  gtaptori  mktt 

V^ift^  liy  (ba  Boa  of  a  (lOMWaa  it^m  Uw  ward*,  tf  <*.  held  to  faav9  ab«a«d  MU  coaHdeace  by  uodiUy  ggtot* 

QMiUy  alter  lia caate  of  aga*  *  lih»  ^mtne^ym^  «/  w«to  -  ciaiog.  Ibe  {nfloance. w^luo^  ha  pcifaaiaod. 

lyiriaratiaadiBg  aft  tlie  tiaio  of  tfeia  tiwcaltoa^of  ftlie  ^  The  Court    continaed   tbe  iojanctioot  09  thia 

IfWB,  Mdi  ooatianad,  dojiai  bia  ttAif  .fNi4ar  MH15  ginMwdrf  that^  cwan^fff ^nr^t  aadisbild,  goA^4>pa 

orHrinal  papUaga  aad  inflaaaaa  M  tha  giianliwi'aii4  and  «qard,.tafiat«o  ^9^fiftM.  qiue  trnti,  ^. ,.  Cpofi^ 

hiarfami^    Thcpki^atiiib  theao»a^tWwanl»-AM.  of  aqiiily.  a^l^Migh  l»«iMraL  tliry  wiU  not  Uiatavb 

a.Via  to aet  aaide  tha  kaae,;.**  AraadatoiHiMd  ▼•id^  tha  t^ivym/tH  of.bfliima  acnircnwd  by  aOajp^i^' 

thirty  yeara  aftarf9ac«tiai»«*       -            .  ^ ,    .    ■  vnluAiar5,,.^U(  itgimi  tW  aMU  of  the  Uiter«  m^- 

>bwd  OhaoaaUor   Maaarva  thna  «ipraaa«4  -Ada.  without  cooaideratioo,  .,^|rUh  much  jaalouax;  ,-M^ 

Oflaioat— **Thcrf  ia  «o.  b«r,ffDBi  langlh  •af>Uaie^-  wbfra.thapwiliea^|tfwtd  ia^th^  cfslatioa  of  at^ormy 

■pd  it  <a  very  jaatly  obaevrad  \^  fitr  Tbavaa  Ctanh^r  <hi4  client,  so  immediately  if,  Ute  former  uodw  tfl*  * 

thai  tham  i«  a  head  of  «|iiiitf  ovtr  iktda  «b|aiaa4  ef9.of>tha  C;«irt%  iw^d  i^  anziouely  do  thqr  val^fb 

fcaair  yoqag  nan  juat  apiaa  «f  «g«i    Thin  Coart .  7  tha  iatcraato  of  4ha  latUy:*  |h«t lUUumgh  the  tqImai*  . 

ia.r alwaira  vanr  jaatow  .<if  - Ihp  aotd  «f  a  fim»§-.  tai^  gilt>of.  tha  cUeot  i^ay  bt  »apporfcrd,>H  U  m 

man  raaoitlyaflw  ha  ampatiof  ,aga#    (^a  Xknmm-,  iadiapaasafoly  aficeiaary    to  shew   it   to  be  Mnd 

▼.  Maany,  1  BaU&)BaaJU>«tt.}    Oa  thagiwupita,  /tfa,  and  1^  from  tbe  impatation  of  any  of  Iba 

theraforev.of  pabUo  poli«y»  as  vaU  aa  piiyateiMltoai^  above  objeetions,  aa  to  raadcfy.iq,  some  sort,  eaaea* 

the  lease  oiighitto4Ktefeaaidaaali<attdaleaft/*        .f  tial  to  ito  ndidity  and  atabiltty,  that  some  otbac 

(6)  GetftfowHi  V.  Car2is/e  (9  Priooi  l^),intheCoait  professional  man  than  the  donee  should  have  the 

of  Exchequer,  February,  1821.— This  waa  a  osotioa  conduct  of  it,  or  at  least  that  some  indifferent  third 

to  dissolve  an  i«^unction,  which  had  been  granted  to  person  should  be  privy  to  the  whole  transacUon. 


AROHEB  9.  HUDSON.  1S» 

in  such  a  t/apsactiop,  if  it  be  tainted  with  undue  influemoe,  it  canoot  stand. 
{Bridgmany.  Green, Wilmot'sCa^WidOpinione,  58;  {a)Ifvaueniny,Bo9^ 
ley^  14  YejL^aT? ;  (,^  ffflfph  y,  ,i?^<r*,.9  Ves.  !©«,)  j(q),  U-mig^  be  faid 
t^^a  coDsid^^tipn  having  b^ui  given  >y  tbe.ba^k^woiUd  distixiguigh  this 
9a^  trom  sqw  whipjj  ,1^4!  bw^i  .wentfoxied,  ftiii  .wW  lU  the  nature  of  the 
cpnVid^ation?  .  .X*^e  l^ker^.cr^lKn^  of  thp,.cfiitqinerf  .aak  for  security  fox 
tli^^debt,  _aud  for  fui;tb^r  advapqe^, .  They  gavi?;a.c9nsideifation  to  Daniel,  bufi 
lip^^tp  the  pl^jntiff^  ,  The  .wtaji^  tr^usacticpn  wa^,  tinted,,  and  the  situation  ^t 
^cj.bankers  was  ftualqgoHs,  to  ft.  pur^paseppf  tfpst.prjwerty  with  no  actual 
knowledge  of  the  tru3ts,  biM.wtth.cpnptjcMctive  jXQtlf^  pt  mem.  (4dair\>  Shgw^ 
I^chp.  &  i^f,  Zi^.yxh:^  Ti^e  W^p^p^ri^cjple  w  ^roji^ert  M^h^re  a  partner  giyw 
IfilUof  the.pa^tjoiflr^P  for  his  own  pniyaU)  debtjih^;|i^n.. receiving  th^pi 
Ij^V?wing  thjit  they  are  given  for  a  pmjiterdfblU  Havkswellx^tU^  have  rcfufed 
tp  apcept  the  fiBcwty^of^thes^. near  JnelAtion?,  witj^qut  *h^  Jntervention  of  ooottieii 

''C^'  Bndgmahr^  Gtteit (^timoiU  Casei  and  6pU  by  the'rthtfd^  of  inch  Ijtirisfllction,  tbey  are  so 
nions,  58,  and  2  Ve».  626),  in  Chaooery,  before  far  fron  InfrlDring  the  right  isf  «ilieaatl«i,  »hi«bi 
iKK^Comniiasloaeri^  W^ke,  ^71^,^4  WU«pt,r  ;tb»>Jawy»9tt^  ia(|S4cot.t<t  proparty^  Uiat  it.^cU 
Jane,  1757. — A  blTl  filed  by  BridgmaD,,  fa  July,  apon  Ulc  pripcfplt  oriieciiriDff  tne  full,  ample,  and 
l9IO,'eoiigtatf6MttMt«m1|ftMobstoacoiQ^ifor'a^'ittt)^  '    ^  ^ 

tU»fflS  ^^mi\  OfMpiffl^Cmilith^  fl«i^  by:t|V:  Ak)  4%J^lf«HlJV.,fi^l4«^(14rV«,  233).  NOVM. 
foUowiDg  means,:-*-  (  '  ber,  1807. — This  Teas  a  Toluntary  settlement  by  a. 

*' G^rge Orern, ytMd  wai  afr H^t  fodirM^l  and  nfi ^    MdouP upo^  a kUrf^paMiti  and  bis  famlfy,  wbieb  Bail 
inmtm  valet,  to<tbo  plaidttir,  |«<qnraiM.oa*bia'  liffii  pblaineA^ nadat  Mn^ce  ivid  alraeHleoiiAv 
n)after»  over  vhoia  he  bad  Mt  great  infla^nse,  to «  dcace  In,  the  dffen^aat,  as  ai|  agent  uadertaking  th9 
dbnVey  an  estate  to  hint,  ofaVeUnce  brqnatHV<Dg     tnanagrmentbf  her  afRdb.   " 
)d«lokWg«n«iu  <11i(nghitlutra'«aa*fornal1Hc^i'    0^  snying  he  OamM  it*- 

q(  seisin,  be  nvver  vasiAJipsitf^ioa,  woA  the  reoil^  grrbth^^.^^xloi^ht  coiibl  be  eptertalaed,  whether 
tr^  stiU  l»aid  to  the  praintnf,  who  aft^ptrards  ^oid  it  is"  not  bOOApet^nt  to',  a  Court  of  equity  to  take 
thnMtiite,aD4ona«^yedanoiliiertb'OMrgeGM«a,/4l«ayfiMta'«hl«d  j^eMoolh  the  benefts  which  tbcy 
ifL  «o^iderMioo  q<  bis  giyib^^^lt}^%^  ^n^^fifff^  tbf/ :  ^f fi  ^eite() /^om  |^,||9a4»  imfoaitioa,  or  i«adf» 
8a0e  pretence  as  before;  bat  t^reqt  sOU  continued  influence  ox  others, 
t^^e  paid  t<iA«  plaintiff;  '¥b^  c^ve^ances  «ifere  '  '  ^)  BMth^  K'nkiOi  (d  Vet*  Q9V),     l^brmiryv' 


on  the  defendant's  part  was  rva(l  a  |i;tter^^n4er  .the  aiiflp,  jud  said,  "  This  pm^  .proyee  the  wisdom  of 

piyttiitiir's  own  hand,  'detirinir  toha^^  3r,50(».  la-  'th«f  Court  W  i\pf\rfg  k  ih  ttfmost  impossible,  in  the 
sertBri  Ja  that  detd/.avanoanUdaratMv^  ThnifthB  .coiirMbf  Wiiia«tioa>df  gafirdiaii  aiKl  ward,  ttttntw 

pljdptiff  mahes  a  martgi^  of  Ms, whole  e?ta^  in  ,  nsK  and  cUept,^  tra^e.  and  ceiOit  gmlruMi^  UmX>^ 

Whldh  G.  Green  was  not  eonf id^red  as  atL  owner ;  tranisattioB  il\hl  sthtid,  purporting  to  be  bounty  tor 

alidtheprateheeldf  mdrtgniftag  iM^tO  «M(bWthtf '  tfaa'^eloMttttiti  tjnftiiy<  dityv   There  ittay  not  be'sl 

pl^in^ff  aiad  9*  .Gvaei^  to  tn^el,  j^tf;  tA  l^rfkithe  «i^.moiBl  ^^nie  tbal  tmuU  do  mora  crmUt  to  % 

languages  for  that  purpose.    The. money  ralsea  by  young  mau  beginning  the  Urorld,  or  afford  a  better 

tMrmOrt^agewaed,(kMI.,  6f%h(eh  a^WW.  ^hb  paii  olnetifWM  fhtM,  thtea'IT,  a  feraslei  having  don^ 

to  G.  Green  and  his  wife;  1,000/.  to  Thonas,  the  his  duty,  the  eetiui  que  trust,  taking  it  into  his  fair, 

h¥ot]i«r  Of  G-^  Qr«ttn  ;  imU  rv06o^:  tA  WMilim  Loeir, '  serSotn^  ^a^n^^^lKiaMAiied  Mfliddfcrafion,  were  to  do 

tHO  liittortiey  employed'  fn  the  vMnKj^M^e,*  but  itk'^  anf  fl6t  0f'%<MMf1lke<  this.'    But  the  Court  cminftt 

tivit  fbr  the  too  6t  said  'W!Bfittfl,-%rlio  alio  jgtntfomi  peflssiltt^<e4H^p%  qtit«  MdMed  that  the  ael  is  of  Ibit 

thl^^ntlirtwo  prottiesdry  botes  Mr  100/.  and  1i»f.,  >  nattre^  ftw  IM  fMM«a  «#ta»||Sv«n ;  t&d  reooDeotW^* 

the  one  for  proMtrtog  th«  ttiOaVy,  th<^  (itli^  lot  hiri  ^  thattn  diiiiM[siflb||f'wb^er  M  It  an  ael  of  ratiobal 

bin^feosts.  eouiiderttMa;aftta«iof^«f«tomioav  MiMvMee*^ 

'iVbe'piaiBtiff  hMU^  Bit '«dlloii  f^'4Ms  iiAMey;^  that  tiut^iiiPy it  lo  bamMHi  a  doun  bt  luaUee,  tfeat 

sftAluifirda  iiOnsalted  at  Gle«fedeiitlfr  iiitiites»  ^IPh^ae^  iMttaitif  tlt«  ftttoteMOM  act  of  a'  frlaad,  nulnu 

ditfi^tfomingou  btffofreI>»M»€hadMlMliaiif#{«ke:-  IMMiiBcrt'ltrflriky^  «be  fadpiNertff  a  mind  mislvd  tff 

)N(dMlarea  that  tlm  tUiii  tif'  8,eoot:  iN^idbtainedi  iirtdwe  hlMdliiflRly^v  Ibretd  %y  oppfMskm : ' the  dHli.' 

ftmtihe  plaintiff  without-  My  ebasrdenitIoaf,'aM'by  eulty  of  getting  property^ tMt  of  the  handt  of  U*-' 

*""     -   -                          —                           .      ,     .  g^rtr,^|k««ri»%sfttt'th«l1*«i«daa  ■ 


s ittflueiicti and iihpoiMSow. '  ^                      '    '  gwirdltft^«MR%sfMthMliMi«dased {  and,  thereaM^, 

v.9Ki«a  reheaHi^  bttfore-  thi  h&Hk CMfMiidloatm/'  ii^^CQaifi4lftk  WM\tmiSh  theeb  ttaasaetiont  with 

tlHh'deeree  wees  affirmtd.'                          ^    '•'    *■•  aJttHwuAyiitm^r  1hfte<flb>Bi  ih  a  ^reat  Majority  of 

'^Ikm  C0ibmistkmei''W1lMot  aaid^'fbat  «<^if  tMt'  ete«4f>willleiildmaflllitMi<ft  to  ImvA  t  wbeM  lb« 

Odtti^  te« timt  any  hrtt  of  sJtHrtag^ntfs/ortoy  ttf«d«i^*  cotttteeaoU  i^  no^tlssl«v«ij  the  tMScouM  ftol  aettM, 

lAsuAs,  hurt  been  •  used  by  MHle^petiioa*  in  'whbMt  ili^=  *  rKiy  1lii«g  V^dildAiugf rdMiriff  wtien  tlie  mind  of  the 

vdliHt  f s  made  to^rdeure^  suich  n^ ;  tf  H  s«stHo  •  party  Mderfhe  eifl^ortlMr  giHirdlhft  Or  trtftlre.*' 

\0tik  )n»eA  of  ImposMoa  dV  thir  bottom,  o^  AiiA  the  (d)  i«lbi^%.  «Amo  (l'8ch«w  a  Lei.  «d2).   Dee«fai. 

doaor^s-ltt  ttteh  afaCttDMRfo  wftht«tfpdct  to  the  ber,  isSB.'i^Itftiisitese  Lord  Cbattoellor  Redesdalo 

donee,  «« lifiihy  ttatoralfy  give  Mkn  An  undue  iniiuenee  decided  that' all  fMraons  coming  iufd  poasessioa  of 

over  him ;  if  there  be  the  least  sdntilla  of  frtind  in  property  bound  by  a  trusty  w4th  notice  of  the  trusty 

tuch  a  case,  it  will  and  ought  to  interpose ;  and  are  chargeable  in  equity  as  trustees. 


.  mr  REAL  PBOPEBfrr  ANO*  {mWWBTMUKniiO  GASES. 

ngrty.  That  the  plaintiff  was  improperiy  influeneed,  fcniiM  the  main  ground 
rar  setting  aaide  the  traimetioii.  As  a  distinct  ground,  it  is  fatal  to  the 
defiendant^s  claim  a^iainst  the  plaintiff  upon  this  note,  that  they  hare  dealt, 
nitfi  it  in  a  way  moonsistent  with  the  original  contract  The  guarantee 
bad  been  done  away  with  when  the  note  was  discounted,  and  all  subsequent 
payments  by  Danid  to  his  banking  aoooont  must  be  taken  to  be  in  discharge 
of  the  balance  then  due.  The  cooraiunications  between  Wilkinson  and 
Hawkswell,  and  the  solicitor  who  prepared  the  settlement,  mark  the 
trmsaction  as  one  not  to  be  sustained  against  the  plaintiff;  collateral  securities 
given  by  a  customer  to  bankers  are  not  entered  in  the  customer's  account.  In 
vbe  weeUy  account  sent  from  the  Thirsk  branch  to  the  bank  at  Yoric  on  the 
4th  of  December,  and  which  contains  the  names  of  the  debtors  to  this  branch 
bank,  Daniel  appears  a  debtor  to  the  extent  of  SI  Of.  13s.  Id. ;  and  the  managers 
at  York,  about  the  same  time,  write  to  Hawkswell  ^  to  set  DaniePs  account 
down  as  quickly  as  possible.'*^  His  account  is  closely  watted  by  the  manager 
at  York.  They  afterwards  enter  the  SOOL  to  DanieVs  credit,  and  charge 
it  as  a  loan  to  Daniel  wad  the  plaintiff.  The  following  week  Daniel  appears 
in  the  weekly  account  to  be  a  creditor  of  the  Thirsk  branch  for  S40/.  Is.  6d. 
Thai  the  watchfulness  of  the  managers  at  York  is  lulled,  and  Daniel  drawa 
until  all  has  been  exhausted.  If  the  note  had  been  free  from  objection 
on  the  ground  of  improper  influence,  that  is  not  the  contract.  It  is 
distinctly  within  the  prinaple  of  Bonsar  v.  Cox,  They  acted  upon  the 
original  transaction  for  some  years,  and  then  changed  their  course.  Then, 
even  if  this  might  be  a  defence  at  law,  a  bill  is  not  demturrable  because 
there  is  a  defence  at  law.  The  surety  may  seek  the  same  relief  in  equity  as 
he  would  be  entitled  to  at  law ;  and  even  diould  that  ground  of  objection 
fail,  the  whole  of  the  50021  has  been  received  by  the  bankers,  as  the  plaintiff  is 
entitled  to  require  all  payments  made  by  Daniel  subsequent  to  the  entry  of  this 
note  as  payments  made  on  account  of  it.  (PetueY.  Hiratf  10  Bam.  &  Cress. 
122.)  (a) 

Rowj^  and  Bacon^  for  the  defendants. — The  tmcle,  Mr.  Daniel,  was  never 
placed  in  any  confidential  situation  towards  his  niece  ;  that,  on  the  contrary,  her 
trustees  had  always  charge  of  her  pecuniary  aJiairs,  and  had  been  alone  consulted 
by  her  in  respect  to  her  property ;  that  the  evidence  ^ewed  her  to  be  a  person 
of  good  sense,  and  capable  of  judging  of  the  prudence  of  joining  her  uncle  in  a 
promissory  note.  Daniel,  too,  was  uien  a  person  of  substance,  and  in  good 
credit. 

The  LORD  CHANCELLOR.— He  does  not  appear  to  have  been  very  well 
off  for  funds,  having  over-drawn  his  banking  account,  and  from  the  correspond^ 
ence  it  appears  that  he  was  in  the  habit  of  cbawing  upon  men  of  straw. 


(a)  PecM  v.  Birst  (10  Bam.  &  Cnn.  102).    In  to  Um  fir*  monben  of  tli0lM(BUD9.1ioiise»  or  oidw, 

the  Klng'a  Bench,  before  Justioet  Baykf  end  liu  and  being  effidentlf  intended   to  be  a  ooatiiniiiif 

tledale.    Hilary  Term,  10  Geo.  4.— A.  wiahing  to  aeenrityt  the  nuikera  vera  liable  upon  it,  notwith- 

obtain  credit  with  hie  bankera,  in  1817,  preraUed  atanding  a  change  fin  the  meaiben  of  the  baoking- 

mm  three  peraone  to  join  him  ina  promiaaory  note,  hooae. 

Whereby  they  jointly  and  •everally  pramiaed  to  pay  Secondly,  that  an  aotioa  on  the  note  (the  aama 

the  bankera,  or  order,300Z,    The  bankera  ganre  A.  not  having  been  indoraed)  waa  property  bmgfat  In 


credit  in  hia  paaa-book  for  3002.  on  aeeoaat  of  the  the  name  of  the  payeea  of  the  notec 

note,  and  charged  him  with  intereai  for  theaame  Thirdly,  that  tlia  note  waa  not  diadiarged  br  tea- 

yearlv.    Upon  two  of  the  partoera  rethriog  fimm  the  aoa  of  ▲.  at  ona  time  having  in  the  handa  of  tte 

bankmg-honae,  a  balanea  waa  atmck  between  tha  hanker  a  halanm  eroaortlnfl  in  amount  the  aoa 


old  and  new  firm,  and  the  promiaaory  note  waa  deli*  aaenred  by  the^ota. 

TBcedtothe  newfinn,  bat  not  indoraed  to  them.  Foarthly,  that  the  payaMnt  of  interaat  within  ais 

A.  at  one  time  had  in  the  handa  of  hia  banlmra  a  yeara  by  A.  on  the  note  waa  erideoee  of  an  ae- 

halaaoa  ezeeedingthe  anonntof  the  note*    He  paid  knowUdgaieBt  by  aQ  the  joint  makera  of  the  not& 

intereat  to  the  banlEing^houae  annnally.  ao  aa  to  take  the  cata  oat  of  the  Statute  of  TJmj^m. 

The  Court  held,  fiiity  that  the  note  baiagpayaUa  ' 
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RotipeU.'^The  intimacy  between  Daniel  and  Hawkswell  was  not  such  as 
had  been  stated.  Hawkswell  had  removed  from  the  private  bank  in  18S4, 
and  Daniel  had  not  removed  his  account  until  July,  1887.  The  instances 
given  of  influence  by  the  uncle  and  aunt  are  of  the  most  trivial  kind. 

The  LORD  CHANCELLOR.— One  of  the  witnesses,  the  surgeon  of  the 
famity,  says  they  exercised  considerkble  infloehce^  atid  the  ^details  are  stated  as 
pmofe  of  that  influence. 
RowpelL — But  it  is  not  shewn  that  undue  infldence  was  exercised. 
The  LORD  CHANCELLOR.— Not  undue  influence,  but  just  influence 
improperly  exercised.  The  point  is,  n^hether  there  was  an  abuse  of  a  just 
influence.  If  the  note  was  obtained  by  the  misappKcation  of  just  influence,  tt 
Court  of  equity  will  set  aside  a  security  so  obtain^. 

Ronpell — The  influence  exercised  was  only  that  obtained  out  of  aflectionate 
regard  and  respect,  and  in  the  common  occurrences  of  Kfe.  If  this  security 
was  voluntarily  given,  it  is  valid  ;  and  that  it  was  so  is  proved  by  the  allega^ 
tions  of  the  bill,  wheiTeby  it  appears  that  the  kiay  after  ^he  came  of  age,  am 
appHcaticm  was  made  to  her' by  I)ariiel'*s  wife  for'  a  loan  of  mooey,  with  which- 
the  plaintiff  refused  to  comply,  because  her  trustees  had  advised  lier  not  to  lead 
her  money. 

l*he  LORD  CHANCELLOR.— That  would  lead  to  the  inference,  that  wh«> 
she  signed  the  note  she  did  not  know  what  she  was  about. 

Jfotioeff.— The  refusal  to  lend  the  money  was  her  own  act ;  it  proved  she 
could  aecide  for  herseltl   It  was  the  determination  of  her  own  mind . 

The  LORD  CHANCELLOR.— Formed  upon  the  advice  of  her  trustees^ 
not  to  lend  her  money.    • 

Roupell. — HawksT^lI  says  that  he  explidned  to  her  the  efiect  of  the  noCe» 
and  tlie  liabilities  she  incurred  by  sighing  it,  artd  that  shepei^^tly  understoocl 
that  explanation.  The  influence  fainy  acquired  by  the  uncle  was  noC 
used  for  an  improper  purpose.  {Hunter  y.  Atkku^  S  Myhie  &  Eeene,  188.)  (o) 
She  was  perfectly  aware  that  she  might  be  ealled  oil  to  the  extent  of  SOOi  It 
might  be  called  an  act  of  indelicacy  on  the  part  of  Daniel  to  procure  bis  nieoe* 
to  become  bis  security;  but  there  was  tiothing  frauduAent.  Then  the  transaction 
as  to  the  note  made  no  difference,  for  riie  was  to  l)e  liable  i<fi  the  extent  of  SOOJL 
^r  any  balance  due  upon  the  banking  account.  Theft  was  a  hrger  sum  than 
that  due  on  the  banking  account,  andf  it  was  immaterial  whether  the  nots  had 
been  treated  as  a  loan  or  a  cdlaterat  security*  The  entry  of  the  nete  in  the 
an  h  books  cooM' s^ve  the  bank  no  right  to  sue  upon  the  security. 

The  LORD  CHANCELLOR.— If  Danid  had  said  to  the  bankers,  Insteadof 
holditig  this  note  as  a  continuing  guarantee,  I  wish  you  would  lend  me  the  amount 
at  once  and  finnih  the  transaction,  and  they  had  agreed  to  db  so,  wonld  not  that 
have  been  a  new  contract  ?  What  is  that  bnt  what  they  have  done  in  Ibe  paam 
book  ?    They  would  do  precisely  what  they  have  donc^  if  Daniel  had  asked  them 

(a)  Bunttr  t.  iKJNns  (3  Myl.  &  Keene,  139).  ^8HI,  or  deMnj  quB  trut,  tsket  a  gMI  or  Mtes  • 

Rbllf,  July,  1SS3,    L.  C.    Febnitrr,  iSM.  —  A  1)trgitfai,  the  pMof  HM  «poa  hin,  Uiftt  hs  has  doMp 

gtft  by  daedy  mlgaet  to  a  pOWfer  of  appointment  by  wfth  Uie  other  ^vtj^  the  dient,  ward,  &e.,  exaeOy 

the^donor,  from  ft  person  upwards  of  ninety  years  as  a  stranger  wonld  ba^e  done,  takiD(t  no  adtantaoa 

Ofsle  to  a  conSdentlal  a^^nt,  who  had  fbr  many  of  fala  inflvence  or  laiOfMedge,  pnttbf  Uie  oMf 

years  t>een  in  hablb  of  friendship  with .  Uie  donor,  party  on  his  goaitf ,  bdnsUir  ercry  thine  to  his  bnow-r 

ivithout  the  int^rrentiDp  of  a  disinterested  third  ledM  which  he  bimicir  Knew.    In  short,  the  nda 

lierson,  the  sotldtor  who  ^rew  the  deed  bdi^ff  the  ilifMy  conridered  Is,  Aat  the  person  standing  M 

lofidtor  of  the  person  who  took  the  benefit  under  it,  snch  felatloi»  must,  befove  he  ean  Uke  a  gilt,  «r 

was  declared  void  at  the  IftoUs;  bnt,  on  appeal  ewn  enter  into  a  transaction,  place  himself  in  eoc- 

to   I^rd  Chancellor  Bronghain,   waft   supported,  acfHy  the  sataie  position  as  a  stranger  wovdd  ba«w 

under  all  the  drcnmstaoces.    His  lordship  took  been  in,  so  that  he  may  gtda  oo  adrantage  irtwfciwsi 

**  the  rule  to  be  this :  there  are  certain  relations  from  Ui  relation  to  m  other  party,  beyond  what 

known  to  the  law,  as  attorney,  guardian,  trustee ;  may  be  the  natural  and  unaveldable  conseijuenoe  of 

If  a  person  itaadlBf  ia  th0M  relatkma  te  «ttoal»  kiwIaeM  aiisiag  out  of  that  relation.'' 
▼OL.  II.                                                          O 
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to  lend  him  500^  on  the  joint  note ;  thej  enter  that  sum  as  a  loan  in  the  pass- 
book, and  he  agreed  to  that  mode  of  dealing  with  the  note,  as  the  pass-lxx>k 
was  from  time  to  time  handed  to  him.  Is  not  that  an  express  loan  of  500/.  ? 
If  Daniel  was  not  consulted  at  the  time  of  the  entry,  but  when  afterwards 
informed  of  it  he  adopted  it,  that  was  a  new  contract ;  a  contract  of  loan,  and 
not  of  guarantee.  Does  not  that  convert  a  security  which  was  to  have  been  a 
continuing  guarantee  into  a  loan  ?  And  if  so,  would  not  that  loan  have  been 
paid  off  by  subsequent  payments  to  DaniePs  account  ?  If  such  an  agreement 
nad  been  made  in  terms  oetween  the  bank  and  Daniel,  would  not  thatdischarTO 
the  surety  ?  and  does  not  the  pass-book  passing  between  the  principal  parties 
amount  to  an  express  agreement  ? 
RomiUy^  in  reply. 

Judgment. — March  26. 

The  LORD  CHANCELLOR.(a)— It  is  unnecessary  to  advert  to  the  facta 
of  the  case,  except  in  so  far  as  they  may  tend  to  explain  the  grounds  on  which  I 
form  my  opinion.  When  the  relations  of  guardian  and  ward  subsist  between  twa 
persons,  and  a  gift,  or  any  thing  in  the  nature  of  a  gift,  proceeds  from  the  ward 
towards  the  guardian  after  the  ward  becomes  of  full  age,  Courts  of  equity  arc  in 
the  habit  of  observing  and  treating  such  transactions  between  them  with  the 
greatest  jealousy.  Lord  Eldon,  in  the  case  of  Hatch  v.  Hatch  (9  Ves.  252), 
observes,  **  that  {torn  the  great  strictness  with  which  the  Courts  of  equity  treat 
transactions  of  this  kind,  it  is  almost  impossible  that  they  can  be  maintained  unless 
the  party  claiming  the  benefit  of  them  satisfies  the  Court  that  in  the  particular 
transaction  the  guardian  has  not  misapplied  his  natural  influence.^  Lord  Hard- 
wicke  and  several  other  learned  judges  have  laid  down  the  same  doctrine  m 
cases  that  have  been  before  them.  It  is  not  necessary  in  such  cases  that  the 
relation  of  guardian,  as  nominated  by  the  parent  or  appointed  by  the  Court  of 
Chancery,  £ould  actually  subsist  towards  the  young  persons ;  it  is  quite  enough 
if  they  have  lived  with  or  under  the  control,  care,  or  influence  of  a  near  relative. 
In  such  a  case,  the  principle  on  which  the  Court  acts  between  guardian  and 
ward  is  equally  applicable.  The  point  to  be  considered,  then,  in  the  present 
case,  is,  the  relative  situation  of  the  parties,  and  the  course  of  conduct  pursued 
towards  each  other. 

The  young  lady,  it  appears,  was  entitled  to  certain  property  when  she  came 
of  age,  amounting  to  1,100/.  in  money,  and  the  moiety  of  a  freehold  property 
which  produced  149/.  a  j^gr.  This  property  was  vested  in  trustees.  She  had 
been  left  an  orphan  at  nine  years  of  age  by  the  death  of  her  mother.  She  was 
then  sent  to  school  b^  the  trustees,  and  nt>m  that  time  until  she  attained  the 
age  of  seventeen,  she  invariably  passed  her  holidays  with  her  uncle  and  aunt, 
who  resided  at  Thirsk,  in  the  county  of  York.  The  uncle  was  a  tradesman  in 
that  town,  and  this  young  person  continued  to  reside  with  him  from  her 
attaining  seventeen  until  the  period  of  her  marriage  in  the  year  1841,  the  uncle 
receiving  from  the  trustees  a  yearly  allowance  for  her  support  and  maintenance. 
In  addition  to  this  fact  of  residence,  there  is  evidence  that  from  the  time  she 
went  up  to  her  uncle'^s  up  to  the  time  of  her  marriage,  she  was  under  the  con- 
trol and  influence  of  her  uncle,  and  that  she  invariably  submitted  to  and 
acquiesced  in  that  control.  The  case,  therefore,  falls  as  strictly  within  the  rule 
of  the  Court  as  if  the  actual  relation  of  guardian  and  ward  had  subsbted 
between  the  parties. 

What,  then,  is  the  nature  of  the  transaction  itself  ?     Two  months  after  the 

(a)  Lord  Lyndhnnt. 
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joung  lady  came  of  age,  and  obtained  possession  of  her  property,  Daniel,  her 
uncle,  asked  her  to  join  him  in  a  promissory  note  for  500/.  in  order  to  guarantee 
a  balance  then  due  by  him  to  his  bankers,  and  to  secure  further  advances  ;  so 
that,  as  a  consequence,  the  note  roust  be  paid  by  her  in  the  event  of  his 
insolvency.  It  is  said  by  the  counsel  for  the  bankers,  that  this  was  a  very 
indelicate  act  on  the  part  of  Daniel,  but  that  it  was  not  invalid.  I  think  that 
it  was  not  only  a  very  indelicate  act,  but  a  very  improper  act. 

Daniel,  as  the  uncle  of  the  young  lady,  was  the  person  to  whom  she  would 
naturally  look  for  advice  in  the  event  of  her  requiring  it.  If  any  other  person 
had  made  to  her  a  similar  proposition,  namely,  to  join  in  a  promissory  note  for 
5002.  without  any  consideration,  and  she  had  appealed  to  her  uncle  for  advice 
in  the  matter,  it  would  have  been  his  duty,  as  a  cautious  and  prudent  man,  to 
have  explained  to  her  the  nature  and  consequences  of  such  a  transaction,  and 
to  have  dissuaded  her  from  the  act,  because  her  property  might  ultimately 
become  liable  for  the  payment  of  the  note.  If  such  is  the  advice  the  uncle 
ought  to  have  given  her  in  the  case  of  a  third  person,  how  can  he  now,  after 
having  induced  her  to  do  such  an  act  for  himself,  expect  that  it  can  be  main- 
tained ?  Hawkswell,  the  manager  of  the  bank,  states  that  he  explained  to  her 
the  nature  of  the  transaction  as  a  continuing  guarantee  for  the  balance  due  to 
the  bankers.  I  do  not  think  that  a  young  lady  like  the  plaintiff  was  capable 
of  understanding  it  to  its  full  extent  I  am  not  satisfied.  It  was  the  duty  of 
the  parties  to  have  explained  the  precise  nature  of  the  transaction,  and  that  she 
might  at  some  time  be  liable  to  pay  the  500/. ;  and,  unless  that  was  done,  the 
transaction  cannot  be  sustained* 

It  has  been  stated,  in  the  course  of  the  argument,  that  the  youn^  lady  refused 
to  go  to  the  bank  and  sign  the  note  in  question,  and  that  Hawkswell  there^ 
fore  obtained  the  signature  at  Daniel's  house,  because  she  did  not  like  it  to  be 
supposed  that  she  was  becoming  security  for  her  uncle.     I  think  it  much  more 

Srobable  that  the  true  reason  of  her  refusing  to  go  to  the  bank  was,  that  Daniel 
id  not  wish  it,  lest  it  should  be  discovert  that  she  had  become  security  for 
him. 

It  has  been  urged  that  the  note  is  a  continuing  guarantee.  From  the  view  I 
take  of  the  case,  that  point  is  not  one  of  importance ;  but  I  do  not  think  that  it 
is  a  continuing  guarantee  for  all  advances  to  be  made  by  the  bank  to  Daniel. 
It  is  said,  also,  that  there  has  been  along-continued  acquiescence  on  the  part  of 
the  plaintiff.  It  ought  to  be  recollected,  however,  that  there  has  been  no 
application  made  dunng  several  years  for  payment,  and,  independently  of  that, 
the  influence  and  control  of  the  uncle  continued  throughout  the  whole  period, 
from  the  time  of  the  signature  of  the  note  till  the  plaintifTs  marriage  in  1841, 
being  more  than  four  years.  There  is  nothing,  therefore,  in  the  assertion  that 
the  plaintiff  has  acquiesced  in  a  transaction,  upon  which  it  does  not  appear 
that  she  had  recdved  any  further  infornjation.  The  case  is  precisely  the  same 
as  that  of  Hatch  v.  Hatch^  to  which  I  have  already  referred.  It  has  been 
said  that  the  defendants,  the  bankers,  know  nothing  of  the  position  of  the  par- 
ties, or  the  circumstances  under  which  the  acceptance  had  been  procured.  I 
admit  that  the  managers  of  the  banking  company  at  York  are  free  from  blame ; 
but  they  are  bound  by  the  acts  of  their  agent  at  Thirsk,  who  was  the  intimate 
friend  of  Daniel,  ana  who,  it  was  clearly  proved,  knew  the  circumstances  of 
Daniel,  and  who  was  also  aware  of  the  position  of  his  niece.  No  one  can  ven- 
ture to  say  that  if  the  transaction  had  been  merely  between  Daniel  and  Hawks- 
well, the  latter  would  not  have  been  bound  by  it,  and  at  the  same  time  have 
bound  his  employers.  If  that  is  so,  the  acts  of  Hawkswell  with  respect  to 
the  plaintiff,  m  the  aame  manner^  bind  the  bankers,  because  he  acted  as  tlieir 
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agent.  I  entertained  little  doubt  on  the  question  when  the  case  was  opened  to 
me,  and  the  more  I  look  to  the  facts,  the  more  I  become  confirmed  in  opinion 
that  the  decision  of  the  Master  of  the  UoUs  is  a  correct  one,  and  that  the 
plaintiff  must  have  the  relief  she  asks.  The  appeal  must  be  dismissed,  with 
costs. 


VICE-CHANCELLOR  KNIGHT  BRUCE'S  COURT. 

Monday f  March  9,  1846. 
Waddington  v.  Yates,  (a) 

Will^Consiruction. 

A  testator  gave  all  his  real  and  personal  estate  to  trustees,  upon  trtttt  to  permit  his  Wffe  to  receitre 
the  rents  and  profits  thereof  during  her  Iffe^  or  otherwise,  with  her  consent,  to  sell  the  said  estates^ 
and  invest  the  purchase^ntoney,  and  pay  the  interest  thereof  to  his  wtfefor  her  Itfe;  and  qfler  her 
death,  upon  trust,  that  his  said  trustees,  or  the  survivor  of  them,  or  the  heirs,  executors,  or 
administrators  of  such  survivor,  should  pay  to  A.  the  sum  qfbdl,,  and  to  B.  the  sum  ofbOl. ;  and 
also  that  his  said  trustees,  or  the  survivor  of  them,  or  the  heirs,  executors,  administrators,  oraseigne 
of  such  survivor,  should  divide  the  residue  qf  the  money  to  arise,  and  which  should  be  received 
from  his  said  real  and  personal  estates,  unto  and  equally  between  all  and  every  his  nephews  and 
nieces  who  should  be  living  at  the  decease  of  his  said  wife.  No  sale  of  the  real  estate  was  made 
during  the  lifetime  of  the  wife,  and  it  was  held  that  the  nephews  and  nieces  were  entitled,  after 
her  decease,  to  have  the  estate  sold,  and  the  produce  dmided  aeeordsng  io  thewUL 

WILLIAM  Titley,  the  testator  in  this  cause,  by  his  will,  bearing  date 
the  4th  of  January,  18S0,  after  directing  that  all  his  just  debts, 
iiineral,  and  other  charts,  should  be  fully  paid,  and  bequeathing  to  his  wife, 
Charlotte  Titley,  1,000/.  to  be  paid  to  her  within  twelve  months  after  his 
decease,  gave,  devised,  and  bequeathed  to  Thomas  Wilson  and  Francis  Yates 
all  and  every  his  messuages  and  dwelling-houses,  buildings,  gardens,  heredita- 
ments, and  premises,  with  their  and  every  of  their  appurtenances,  situate  at 
Walsall,  or  elsewhere,  in  Great  Britain  ;  and  also  all  his  household  ^oods  and 
furniture,  plate,  linen,  ready  money,  and  securities  for  money,  debts,  and 
effects,  and  all  other  his  personal  estate,  whatsoever  and  wheresoever,  and  of 
what  nature,  kind,  sort.  Quality,  or  quantity  soever  the  same  was,  and  were, 
and  should  be ;  to  hold  all  his  real  and  personal  estate,  and  every  part  thereof, 
unto  the  said  Thomas  Wilson  and  Francis  Yates,  their  hctirs,  executors, 
administrators,  and  assigns  for  ever,  upon  trust,  that  they,  his  said  trustees,  or 
the  survivor  of  them,  or  the  heirs,  executors,  administrators,  or  assigns  of  such 
survivor,  should  permit  and  suffer  his  said  wife,  Charlotte  Titley,  to  take, 
receive,  and  enjoy  the  free  use,  interest,  wear,  and  enjoyment  of  the  rents, 
issues,  and  profits  thereof,  for  and  during  the  term  of  her  natural  life,  to  and 
for  her  own  use  and  benefit ;  or  otherwise  should,  with  the  consent  and  appro- 
bation in  writing  of  his  said  wife,  sell  and  dispose  of  all  his  said  real  and 
personal  estates,  to  the  best  purchaser  or  purchasers  thereof,  and  for  the  most 
and  best  price  or  prices  which  could  be  got  and  obtained  for  the  purchase  of 
the  same ;  and  upon  receipt  of  the  purchase-money  arising  from  the  sale  of  his 
said  real  and  personal  estates,  should  put,  lend,  and  place  the  same  out  at 
interest  upon  government  or  real  security,  as  they  in  their  discretion  should 
think  safe  and  good ;  and  also  should  well  and  truly  pay  the  interest  to  aris^ 

(«)  B^porttd  \ff  Q.  8,  ALunm,  Biq*,  JktMn^^Mmu 
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and  which  should  be  received  therefttMn,  unto  and  into  the  proper  hands  of  his 
said  wife,  for  and  during  the  term  of  her  natural  lite,  to  and  for  her  own  use 
and  benefit ;  and  firom  and  immediately  after  her  decease,  then  upon  trust,  that 
they,  his  said  trustees,  or  the  survivor  of  them,  or  the  heirs,  executors, 
administrators,  or  assigns  of  such  survivor,  should  well  and  truly  pay  unto 
William  Harris,  the  younger,  his  apprentice,  the  sum  of  50/.,  and  unto  the  said 
Thomas  Wilson  the  sum  of  502.,  which  tlie  said  testator  thereby  gave  and 
bequeathed  to  them  accordingly;  and  also  that  his  said  trustees,  or  the 
survivor  of  them,  or  the  heirs,  executors,  administrators,  or  assigns  of  such 
survivor,  should  well  and  truly  pay,  distribute,  and  divide  all  the  residue  and 
remainder  of  the  moneys  to  arise  aiid  which  should  be  received  from  bis  said 
real  and  personal  estates,  unto  and  equally  between  and  among  all  and  every 
his  nephews  and  nieces  (except  Jolm  Bennett)  who  should  be  living  at  the 
decease  of  his  said  wife,  Charlotte  Titley,  and  whidi  the  said  testator  thereby 
save  and  bequeathed  unto  them  accGOtlingly.  Then  followed  the  usual 
declarations,  that  the  trustees'  receipts  sboula  be  sufficient  discharges,  and  that 
purchasers  should  not  be  bound  to  see  to  the  application  of  the  purchase* 
moneys.  The  testator  appointed  his  wife,  Charlotte  Titley,  executrix,  and 
Thomas  Wilson  and  Francis  Yates  executors  of  his  will,  and  died  on  the  7th 
of  July,  1820,  leaving  these  persons  and  Robert  Titley,  his  eldest  broths  and 
heir-at-law,  him  surviving.  Thomas  Wilson  died  on  the  8th  of  May,  18S8, 
leaving  the  said  Francis  Yates  surviving;  and  Francis  Yates  died  on  the  10th 
of  November,  18S(^  intestate,  leaving  uie  defendant,  Francis  Yates,  his  only 
son  and  heu>at-law,  him  surviving.  No  sale  of  the  real  estate  of  the  testator 
having  been  made  in  the  lifetime  of  Charlotte  Titley,  this  suit  was  instituted 
against  the  heir-«t«law  of  the  surviving  trustee,  and  the  represoitatives  of  the 
h^ir-^t-law  of  the  testator,  for  the  administration  of  tbe  estate,  under  the 
direction  of  the  Court. 

Jtolt  and  Hanson,  Sor  the  plaintiffs,  argued  that  the  power  of  sale  could  be 
executed  now,  notwitbstandmg  the  widow  of  the  testator  was  dead.  The 
words  ^<  with  the  consent  and  approbation  of  my  said  wife  *^  must  be  read  as  in 
a  parenthesis,  and  are  only  applicable  in  case  the  wife  be  in  a  positio  n  to  give 
her  consent,  but  they  were  not  intended  to  operate  as  a  necessary  condition 
upon  which  the  power  should  be  exercised.  If  it  were  otherwise,  the  whole 
intention  of  the  testator  would  be  defeated. 

The  Yice-Chancellok  then  intimated  his  wish  to  bear  the  argument  for 
the  heir-at-law. 

Archibald  Smith,  for  the  representatives  of  the  heir-atJaw. — The  words 
used  in  the  will  give  a  power,  and  not  a  trust,  as  the  exercise  of  it  is  restricted  to 
the  life  of  the  wife.  The  gift  of  the  produce  of  the  sale  is  to  the  nephews  and 
nieces  living  at  the  death  of  his  wife ;  and  therefore,  as  the  objects  of  his  bounty 
were  contingent,  there  is  no  improbability  in  the  presumption  that  he  intended 
the  gift  itself  to  be  contingent  upon  a  sale  taking  place  in  the  lifetime  of  the 
wife.  In  Brown  v,  Bi^  (1  Ves.  279),  a  testator  empowered  his  wife  to  sell 
certain  estates,  and  then  directed  in  what  way  the  produce  of  the  sale  should  be 
disposed  of ;  and  it  was  held  that,  as  to  those  portions  of  the  estates  which 
were  unsold  during  the  life  of  the  wife,  they  resulted  to  the  testator's  heir-at- 
law.  There  was,  therefore,  under  the  circumstances  of  this  case,  an  intestacy 
as  to  the  real  estate  not  sold. 

Jeudwine,  for  the  representative  of  tbe  surviving  trustee. 

The  Vice-Chancellob.— This  is  one  of  the  cases  in  whicb  nonsense  must 
be  set  against  nonsense,  in  order  to  give  the  sense  some  chance.  My  impres- 
sion is,  that  the  mere  legal  estate,  notwithstanding  the  words  *^  permit  and 
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suiFer/*  which  occur  in  the  first  instancey  but  not  in  the  second,  accord- 
ing to  the  true  construction  of  the  will,  is  vested  in  the  trustees.  That 
being  so,  the  testator  gives  the  real  and  personal  estate  upon  trust,  to 
permit  the  wife  to  receive  the  rents  and  profits ;  or  otherwise,  with  the  consent 
of  the  wife,  to  sell  all  his  real  and  personal  property,  and  then  the  Mrife  to 
receive  the  income  of  the  produce  of  tne  sale  for  life.  Then,  having  provided 
in  each  way  for  her  during  her  life,  he  goes  on  thus  :  ^'  And  from  and  imme- 
diately after  her  decease,  tnen  upon  trust,  that  they,  my  said  trustees,  or  the 
survivor,  or  the  heirs  (this  is  part  of  the  nonsense),  executors,  administrators,  or 
assigns  of  such  survivor,  shall  well  and  truly  pay  unto  William  Harris,  the 
younger,  my  apprentice,  the  sum  of  50/.,  and  unto  the  said  Thomas  Wilson  the 
sum  of  50/.,  wnich  I  hereby  give  and  bequeath  to  them  accordingly.*'  I  think 
this  shews  a  positive  intention  that  those  two  legatees  should  have  their  legacies 
without  reference  to  the  mere  personal  estate.  He  goes  on,  <*  and  also,  that 
my  said  trustees,  or  the  sutvivor  of  them,  or  the  heirs ;"  the  heirs  would  have 
had  nothing  to  do  with  it  if  the  sale  had  been  made  in  the  lifetime. 

A.  Smith. — The  trustees  may  both  have  died  in  the  lifetime  of  the  wife. 

The  VicE-CHANCELLoa. — Well,  probably  that  observation  is  liable  to  be 
made  in  the  manner  you  have  stated.  Therefore,  if  that  is  a  just  remark,  as 
perhaps  it  is,  it  would  exclude  that  argument,  if  argument  it  deserves  to  be 
called  ;  but  it  would  leave  the  remark  as  to  the  two  legacies  of  50/.  <*  And  also 
that  my  said  trustees,  or  the  survivor  of  them,  or  the  neirs,  executors,  adminis- 
trators, or  assigns  of  such  survivor,  ^all  well  and  truly  pay,  distribute,  and 
divide  all  the  residue  and  remainder  of  the  moneys  to  arise,  and  which  shall  be 
received  from  my  said  real  and  personal  estate,^  &c.  The  remark  may  seem 
trifling ;  but  in  a  case  in  which  substance  is  to  be  protected  against  the  form,  it 
is  a  matter  of  legitimate  remark,  that  he  does  not  say  *^  to  be  received  by  the 
said  sale,^  but,  ^^  pay  what  shall  be  received  from  my  said  real  and  personal 
estate.'*  The  whole  will  shews  that  if  be  had  any  nephews  and  nieces  living 
at  the  death  of  his  wife,  those  nephews  and  nieces  should  have  the  entire  pro-» 
perty,  converted  or  unconverted,  real  and  personal*  That  is  my  impresaon  of 
the  true  result  to  be  collected  from  this  will. 

Declare  that^  according  to  the  true  conairuction  of  the  toill^  the  nephews 
and  nieces^  ewcept  John  Bennett^  are  entitled  to  have  the  estate  sold^ 
and  the  prodticey  after  paying  the  legacies  of  501.  and  50/.  given  by 
the  tvillj  divided  among  them.  Direct  the  heir-at-law  of  the 
surviving  trustee  to  proceed  to  a  sale,  and  the  plaintiff',  and  all 
other  necessary  parties,  if  any,  to  join  in  the  sale.  Ju  parties  to 
have  their  costs  as  between  mdicitor  and  client,  and  the  heir-at-law 
of  the  surviving  trustee  his  costs,  charges,  and  eccpenses  properly 
incurred. 
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VICE-CHANCELLOR  KNIGHT  BRUCE'S  COURT. 
January  S5,  1845. 
Whitmarsh  v.  Robertson,  (a) 

Married  woman— AMngnmetU  qfl\fe  vUtrut^-Power  qf  adoaneement  of  children, 

Vpon  the  marriage  qfA,  and  B,,  a  ntm  qf  stock ^  the  property  of  B,,  was  transferred  to  trueteee  upon 
truetf  during  the  joint  livee  of  A.  and  B,,  to  pay  the  dieidende  to  B.for  her  separate  vie;  and  after 
the  deceaee  qfA.  or  B.^  to  pay  the  dMdende  to  the  eurtrivorfor  life  i  and  qfter  the  decease  qf  the 
survivor^  tcpon  imetfor  the  ehUdrenqfthe  marriage  equaliy,  to  vest  in  the  sons  at  twenty 'One,  and 
in  the  daughters  at  twenty-one^  or  on  marriage.  By  the  settlement^  power  was  given  to  the  trustees^ 
at  any  time  or  times  qfter  the  deceaee  of  the  survivor  qfA,  and  B.^orin  the  lifetime  of  them,  orqf 
the  eurvivor  qf  them,  with  their^  his,  or  her  consent  tlfc  writing,  to  raise  any  part  or  parts,  not 
exceeding  a  moiety,  qfthe  expectant  portion  or  portions  qf  any  child  or  chiUlren  of  the  marriage, 
for  his,  her,  or  their  preferment  or  advancement,  A.  died,  leaving  B.,  his  widow ,  and  seven  infant 
children.  B.  qflerwards  married  C,  but  no  settlement  was  made  upon  (he  marriage,  C.  and  B., 
for  valuable  consideration,  assigned  B.*s  life  interest  to  D.  Held,  that,  notwithstanding  such 
assignment,  the  power  of  consent  to  an  advancement  of  the  children  out  qf  the  fund  might  be 
^eetually  exercised  by  B.,  and  that  the  trustees  were  authorized  to  give  effect  to  such  consent, 

IN  18S0,  on  the  marriage  of  Mr.  and  Mrs.  Finlayson,  a  sum  of  1,767/.  6s.  5d. 
Consols,  the  property  of  the  wife,  was,  by  indenture  dated  the  28rd  of 
November,  assigned  to  trustees,  upon  trust,  u>r  the  separate  use  of  the  wife 
during  the  joint  lives  of  the  husband  and  wife ;  and  after  the  death  of  either, 
upon  trust  for  the  survivor  for  life ;  and  after  the  death  of  the  survivor,  upon 
trust  for  the  children  of  the  marriage  equally,  the  shares  to  vest  in  the  sons 
on  their  attaining  twenty-one,  and  in  the  daughters  on  their  attaining  twenty- 
one,  or  marryiujg.  The  settlement  contained  a  power  for  the  trustees,  at  any 
time  or  times  after  the  decease  of  the  survivor  of  the  husband  and  wife,  or  in 
the  lifetime  of  the  husband  and  wife,  or  the  survivor  of  them,  with  their,  his,  or 
her  consent  in  writing,  to  levy  and  raise  any  part  or  parts  (not  exceeding  one 
moiety)  of  the  expectant  portion  or  portions  of  any  child  or  children  of  the 
marriage,  notwithstanding  the  same  should  not  then  have  become  vested  or 
payable,  and  apply  the  money  so  to  be  raised  for  the  preferment,  advancement, 
or  benefit  of  such  child  or  children.  Leslie  Finlayson,  the  husband,  died  on 
the  ^th  of  January,  18S7,  leaving  his  widow  and  seven  children,  who  were 
infants,  surviving.  Shortly  after  the  death  of  L.  Finlayson,  his  widow  married 
'William  Miieham,  but  no  settlement  was  executed  upon  the  second  marria^. 
By  indenture,  dated  the  4th  of  April,  1887,  William  Miieham  and  his  wife, 
for  valuable  consideration,  assigned  the  life  interest  of  Mrs.  Miieham  in  the 
stock  to  the  plaintiff,  and  notice  of  the  assignment  was  given  to  the  trustees. 
Upon  this  assignment  disputes  had  arisen,  and  the  points  which  were  discussed 
are  reported  in  4  Bea.  p.  m,  and  1  Y.  b  C.  C.  C.  p.  715.  The  assignment  was 
established,  but  the  decree  was  stated  to  be  made  without  prejudice  to  any 
question  as  to  the  power  of  advancement  before  mentioned.  A  deed-poll,  dated 
the  8th  of  January,  1845,  having  been  executed  by  Mrs.  Miieham,  to  enable 
the  trustees  to  raise  480/.  to  advance  four  of  her  children,  a  petition  was 
presented  by  the  four  children,  praying  that  the  trustees  might  be  directed  and 
empowered  to  raise  that  sum. 

Shapter  and  Hanson^  for  the  petiticmers. — Whatever  title  the  husband 

ac(|uired  by  his  marital  right  was  subject  to  all  the  incidents  and  liabilities  to 

which  the  trust  fund  was  liable.     One  of  those  incidents  was  the  liability  to  be 

defeated  by  the  execution  of  this  power,  which  has  now  been  well  executed  by 

(a)  Reported  by  G.  S.  Jlllvvtt,  Esq.,  Barrritter-at-law. 
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her  rights  unafTected,  and  I  am  of  opinion  that  her  consent  is  as  effectual  as  it 
would  have  been  if  she  had  never  married,  and  if  no  sale  had  been  made.  As 
the  matter  stands,  however,  it  may  be  difficult  now  to  give  practical  effect  to 
that  opinion  in  the  first  place,  and  in  a  suit  in  which  the  only  plaintiff  is  the 
purchaser  of  a  life  interest.  I  am  of  opinion,  however,  that  it  is  not  to 
depend  upon  his  option  merely,  whether  such  a  suit  shall  or  shall  not  be 
confined  in  its  operation  to  the  administration  of  the  trust  as  far  as  it  regards 
the  life  interest.  The  decree  hitherto  made  has  been  confined  to  his  life  interest, 
but  the  decree  is  not  exhausted,  for  there  is  a  specific  provision  in  the  decree 
that  the  hearing  of  the  cause  in  all  other  respects  shall  stand  over,  with  libeily 
for  all  parties  to  apply.  It  will  be  therefore  a  legitimate  course  that  this  cause 
should  now  be  set  down  to  be  further  heard ;  it  will  be  a  legitimate  course, 
against  the  consent  of  the  plaintiff  and  with  the  consent  of  the  defendant,  to 
administer  the  trusts  generally ;  and  in  administering  the  trusts  generally,  it 
will  be  the  duty  of  the  Court,  if  it  shall  find  a  consent  by  Mrs.  Mileham 
regularly  given,  upon  which  the  trustees  consider  it  consistent  with  their  duty 
to  act,  to  give  effect  to  that  consent,  and  to  that  willingness  of  the  trustees  to  do 
an  act  consequent  upon  that  consent.  That,  however,  cannot  be  done  without 
a  judicial  ascertainment  of  the  number  of  children  and  of  the  persons  entitled 
to  participate.  With  this  expression  of  my  opinicxi,  therefore,  let  the  petition 
stand  over  to  a  day  to  be  named,  and  upon  that  day  let  the  cause  stand  in  the 
paper  to  be  further  heard  upon  the  subject  of  the  decree  reserved,  with  liberty 
at  that  time  to  produce  an  affidavit  as  to  the  number  and  ages  of  the 
children. 


THE  VICE-CHANCELLOR  OF  ENGLAND. 

April  21  and  22,  1846. 
De  Beauvoib  v.  De  B£AUvoifi.(a) 

WiU-^Cotuirueiion^'Deiiffnalio  persoiuh^**  To  my  own  riffki  heirtfor  ever/'  w  r^ereiice  to  real 

mul  pertomal  properly, 

P,  B.  bjf  hsM  will  gave  hU  freehold,  copyhold,  and  leaaehold  ettaies,  and  all  hie  eetatee  in  ihejwnde 
of  England,  to  E.  B.for  life ;  remainder  to  the  fret  and  other  eone  of  the  eaid  E.  B.  eeverally  and 
eueeeetively  in  tail  male;  remainder  in  like  manner  to  C,B.  in  etriet  settlement  in  tail  male; 
remainder  aleo  to  R.  B.  in  etriet  settlement  in  tail  male ;  and  for  default  of  such  ieeue,  the  testator 
gave  and  devised  the  same  to  his  own  right  heirs  for  ever.  The  testator  also  gave  to  his  trustees 
and  executors  a  power,  vnth  the  consent  of  the  person  in  possession^  to  lay  out  and  invest  the  residue 
and  surplus  qf  his  said  personal  estate  in  the  purchase  of  freehold  messuages,  Sfc,  in  England ;  to 
settle  the  same,  when  purchased,  to  the  same  uses  as  the  other  estates  so  settled  as  aforesaid,  S.B. 
and  a  B,  both  died  in  the  lifetime  qf  the  testator  without  issue  ;  but  JR.  B,,  the  devisee  for  life  and 
the  testator's  heir'at-law,  survived  him.  Upon  a  bill  filed  by  the  representatives  of  the  teetator's 
sole  next  of  kin,  praying  to  be  entitled  to  all  the  personal  propertg  which  belonged  to  the  testator 
at  his  death  :-^Held,  that  the  testator's  heir-at-law,  and  not  his  next  of  kin,  was  entitled  to  the 
personal  property  under  the  bequest  "  to  my  own  right  heirs  for  ever," 

THE  Rev.  Peter  Beauvoir,  of  Downham  Hall,  in  the  county  of  Essex,  being 
seised  in  fee-simple  of  large  estates,  and  also  possessed  of  leasehold  and 
copyhold  estates,  and  a  considerable  amount  of  money  in  the  funds,  by  his  will, 
bearing  date  27th  Jul^,  1800,  after  directing  as  therein  mentioned,  gave  and 
devised  ^^  all  his  estates  in  the  funds  in  England,  and  all  his  said  manors  or 

(r)  Reported  by  6.  Goldsmith,  Esq.,  Bwrister*«t«biw. 
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reputed  manors,  messuages,  lands,  tenements,  tithes,  rents,  hereditaments,  and 
premises,  both  freehold, leasehold,  and  copyhold,  and  of  what  other  kind  and 
nature  soever,  and  wheresoever  situate  in  the  kingdom  of  Great  Britain,  and 
whereof  he  had  power  to  dispose,  and  all  his  estate,  right,  title,  and  interest 
therein,  in  possession,  reversion,  or  otherwise  howsoever,  with  their  and  every 
of  their  rights,  members,  and  appurtenances,  unto  Edward  Benyon,  in  his  said 
will  descrioed,  since  deceased,  and  his  assigns,  for  his  life,  without  impeach- 
ment of  waste ;  with  remainder  to  the  defendant,  Richard  Benyon  de  Beauvoir, 
in  the  will  called  Richard  Benyon,  and  Martin  Whish,  and  their  heirs,  during 
the  life  of  the  said  Edward  Benyon,  upon  trust,  to  preserve  the  contingent 
remainders  in  the  usual  manner,  with  remainder  to  the  first  and  other  sons  of 
the  body  of  the  said  Edward  Benyon,  lawfully  to  be  begotten,  severally  and 
successively,  one  after  another,  in  order  and  course  as  they  should  be  in  priority 
of  birth  and  seniority  of  age  in  tail  male ;  and  for  default  of  such  issue,  the 
said  testator  gave  and  devised  the  same  unto  Charles  Benyon,  in  the  said 
will  described,  but  since  deceased,  and  the  first  and  other  sons  of  the  said 
Charles  Benyon,  under  the  same  limitations  as  those  thereinbefore  mentioned 
to  have  been  made  for  the  benefit  of  the  said  Edward  Benyon  and  bis 
first  and  other  sons;  and  for  default  of  such  issue,  the  said  testator  gave 
and  devised  the  same  to  the  said  defendant,  Richard  Benyon  de  Beauvoir, 
and  the  first  and  other  sons  of  the  said  defendant,  R.  B.  de  Beauvoir,  in  the 
said  will  called  Richard  Benyon,  under  the  same  limitations  as  hereinbefore 
mentioned  to  have  been  maae  for  the  benefit  of  the  said  Edward  and  Charles 
Benyon,  and  their  first  and  other  sons  respectively  ;  and  for  default  of  such 
issue,  the  said  testator  eave  and  devised  the  same  to  his  own  right  heirs  for  eter^* 

The  testator  also,  by  his  will,  provided  that  it  should  be  lawful  for  the 
several  persons,  when  and  as  they  should  respectively  become  tenants  in  posses- 
sion of  tne  said  manors,  messuages,  lands,  tenements,  tithes,  rents,  hereditaments, 
and  premises  to  them  respectively  limited  as  aforesaid,  to  demise  all,  or  any  part 
or  parts  thereof,  whereof  they  respectively  should  be  actually  in  possession  by 
virtue  of  the  limitations  in  that  his  will,  for  the  nuiflber  of  years,  and  in  the  man- 
ner and  upon  the  terms  and  conditions  mentioned  and  provided  by  his  said  will. 
He  also  gave  to  the  said  Edward  Benyon  all  his  diamonds,  plate,  cabinet  of 
shells,  ivory  tankard,  pictures,  bust,  drawing-books,  and  all  other  his  curiosities, 
and  all  his  household  furniture. 

The  testator  appointed  the  defendant,  Richard  B.  de  Beauvoir,  and  the  said 
Martin  Whish,  executors  of  his  will ;  and  for  their  pains  and  trouble  therein, 
he  gave  to  the  said  Richard  B.  de  Beauvoir  and  the  said  Martin  Whish  1,000/. 
each.  The  testator  moreover  gave  a  power  to  his  said  trustees,  ^'  with  the 
consent  of  the  person  who  might  be  in  possession,  and  entitled  to  the  profits 
thereof,  to  lay  out  and  invest  the  residue  and  surplus  of  his  said  personal  estate 
in  the  purchase  or  purchases  of  freehold  messuages,  lands,  tenements,  and 
hereditaments  within  that  part  of  Great  Britain  caUed  England,  and  to  settle 
and  convey  the  same,  when  purchased,  to,  for,  upon,  and  subject  to  such  and  so 
many  of  the  uses,  estates,  trusts,  powers,  provisoes,  and  limitations  thereinbefore 
limited,  created,  and  declared  of  and  concerning  his  said  manors  or  reputed 
manors,  messuages,  lands,  tenements,  rents,  hereditaments,  and  premises  devised 
by  that  his  will,  as  should  be  then  subsisting,  or  capable  of  taking  eflect,  and 
to  and  for  no  other  estate,  use,  trust,  or  purpose  whatsoever." 

Thb  testator  also  made  two  codicils  to  his  will,  but  without  afiecting  in  any 
manner  the  before-mentioned  limitations  therein  contained. 

The  testator  died  in  September,  1821,  leaving  Manr  M^Dougall,  afterwards 
wife  of  the  plaintiiF,  bis  sole  next  of  kin,  and  the  defendant,  Richard  Benyon 
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de  Beauvoir,  his  heir-at-law,  him  surviving.  Edward  Benyon  and  Charles  Ben- 
yon  both  died  in  the  lifetime  of  the  testator,  without  issue,  and  thereupon  the 
defendant  became  first  tenant  for  life  under  the  will,  and  never  had  any  son. 

On  the  2nd  of  November,  1821,  the  defendants,  R.  B.  de  Beauvoir  and  Martin 
Whish,  proved  the  said  will  and  codicils  in  the  proper  Ecclesiastical  Court,  and 
took  upon  themselves  the  execution  thereof. 

The  testator's  personal  estate  and  effects  consisted,  among  other  things,  of 
divers  leasehold  estates,  besides  those  mentioned  in  his  will ;  of  100,000/.  in  the 
Three  pr  Cent.  Consols,  and  of  100,000/.  Three  per  Cent.  Reduced  Bank 
Annuities,  and  of  120,000/.  Navy  Five  per  Cent,  stock,  and  of  185,000/.  Four 
per  Cent.  Consols,  and  of  96,000/.  stock  of  the  Bank  of  England,  and  of  4&5L 
stock  of  the  Hudson*s  Bay  Company,  and  of  10,000/.  secured  by  covenant  and 
deposit  of  deeds  relating  to  certain  estates  in  the  county  of  Middlesex,  and  of 
Exchequer  Bills  for  the  sum  of  3,000/.  or  thereabouts,  and  of  a  cash  balance 
at  his  banker's  of  28,660/.  12s.  3d.,  and  of  some  arrears  of  rents  and  tithes,  and 
of  jewels,  plate,  furniture,  and  of  other  property  of  various  kinds,  of  the  value  of 
1,472/.  6s. 

By  reason  of  the  death  of  the  said  Edward  Benyon,  as  above  stated,  the  said 
bequest  of  all  the  testator^s  diamonds,  plate,  cabinet  of  shells,  ivory  tankard, 
&c.,  in  favour  of  him,  the  said  E.  Benyon,  became  lapsed. 

Upon  the  testator^s  decease,  the  defendant,  as  such  first  tenant  under  the  will^ 
entered  into  the  possession  and  receipt  of  the  whole  of  the  income  of  the  said 
testator^s  said  real  and  personal  estate,  and  has  ever  since  (with  the  exception 
hereinafter  mentioned)  been  in  the  receipt  of  the  said  income,  and  claimed  to 
be  entitled  to  €Ul  the  testator^s  personal  estate,  and  not  only  his  property  in 
the  funds  of  England ;  whilst,  on  the  other  hand,  the  said  Mary  M^Dougall, 
as  l\ve  testator's  sole  next  of  kin,  claimed  the  whole  of  the  testator*s  personal 
estate,  except  that  his  said  stock  in  the  funds  of  England,  to  the  dividends 
whereof  the  said  defendant  was  entitled  for  his  life  as  such  first  tenant  for  life 
under  the  will. 

For  the  purpose  of  asserting  her  aforesaid  daim  to  the  personal  property 
other  than  the  said  property  in  the  funds  of  England,  the  said  Mary  M'I)ouga]i» 
then  a  widow,  in  March,  1822,  exhibited  her  bill  in  court  gainst  the  said 
defendant  and  Martin  Whish,  as  defendants,  stating  to  the  emct  hereinbefore 
stated,  and  charging  that,  as  such  next  of  kin  of  the  testator,  she  was,  as  she  was 
advised,  entitled  to  all  such  parts  of  the  testator^s  personal  estate  and  effects  as 
were  not  disposed  of  by  his  said  will  and  codicils ;  and  that  the  said  defendants^ 
the  executors,  ought  to  transfer,  assign,  and  pay  to  her,  as  such  sole  next  of  kin,  all 
the  said  testator^s  said  Bank  Stock  and  stock  in  the  said  Hudson's  Bay  Company, 
and  all  other  his  stock  and  personal  estate  whatever,  except  his  said  Three  per 
Cent.  Consols,  and  his  Three  per  Cent.  Reduced  Annuities,  and  his  said  Navy 
Five  per  Cents,  and  Four  per  Cent.  Consols ;  and  by  the  said  bill  it  was  charged^ 
that  no  part  of  his  said  personal  estate  and  effects,  except  the  said  several 
sums  of  government  stocks  or  funds,  was  in  any  manner  disposed  of,  or  included 
in,  or  affected  by  the  said  will  and  codicils ;  and  that  in  particular  the  said  tes- 
tator^s  Bank  Stock  and  stock  in  the  said  Hudson's  Bay  Company  were  not  in 
any  way  included  in  or  affected  by  the  said  bequest  of  the  said  testator'^s  estate 
of  the  funds  in  England ;  and  the  said  bill  prayed  that  an  account  might  be 
taken  of  the  personal  estate  and  effects  of  the  testator,  and  of  the  uineral 
expenses,  debts,  and  legacies,  and  that  the  same  might  be  directed  to  be  paid  in 
the  first  place  out  of  the  stock  which  belonged  to  the  said  testator  in  the  Three 
per  Cent  Consols,  at  the  time  of  his  death,  so  far  as  the  same  would  extend;  and 
if  the  same  should  be  insu£Scient  for  that  purpose,  then,  that  the  residue  of  th 
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testator^s  personal  estate  might  be  applied  in  a  due  eourse  of  administration,  and 
that  it  might  be  declared  that  the  said  Bank  Stock  and  stock  in  the  Hudson'^s 
Bay  Company,  which  belonged  to  the  said  testator  at  the  time  of  his  death, 
and  all  other  his  personal  estate  except  the  stock  which  belonged  to  him  at  the 
time  of  his  decease  in  the  Three  per  Cent.  Reduced  Bank  Annuities,  Navy  Five 
per  Cents,  and  Four  per  Cent  Consols,  were  not  disposed  of  by  the  said  will  and 
codicils  of  the  said  testator ;  and  that  the  said  Mary  M*Douga)l,  as  sole  next 
of  kin  of  the  said  testator  living  at  the  time  of  his  decease,  might  be  declared  to 
be  entitled  thereto,  and  that  the  same  might  be  transferred,  assigned,  and  paid 
to  her  account. 

Before  the  defendants  to  the  said  last-mentioned  bill  had  put  in  their  answer, 
or  any  further  proceedings  were  had  in  the  suit,  certain  articles  of  agreement, 
bearing  date  the  Srd  of  April,  1822,  were  made  and  executed  between  and  by 
the  said  defendant  and  Mary  M^Dou^l,  whereby,  after  reciting  to  the  effect 
hereinbefore  stated,  and  that  the  said  reter  Beauvoir  left  the  said  defendant  his 
heir-at-law,  and  that  the  said  defendant  had  been  married  many  years,  and  had 
not  any  issue,  and  was  entitled  for  life,  with  remainder  to  herself  in  fee  as 
to  the  real  estates,  and  absolutely  as  to  the  personal  estate,  in  the  event  of  his 
having  no  son,  to  the  propertjj  devised,  independently  of  the  freehold,  copy- 
hold, and  leasehold  estates  mentioned  in  and  specifically  devised  and  bequeathed 
by  his  said  will,  the  testator  was,  at  the  time  of  his  deaths-possessed  of  the 
several  sums  of  stock,  &c.  hereinliefore  mentioned,  and  that  doubts  had  arisen 
upon  the  will  of  the  said  Peter  Beauvoir,  deceased,  whether  the  whole,  or  any, 
and  what  parts  of  the  said  testator^s  personal  estate  (except  his  leasehold 
estates,  the  said  Three  per  Cent.  Consols,  Three  per  Cent.  Reduced  Annuities, 
Four  j)er  Cent.  Consols,  Navy  Five  per  Cent.  Annuities),  passed  by  the  said  testa- 
tor'^s  will,  and  also  as  to  the  fund  or  funds  from  which  the  legacies  given  by  the  said 
testator's  will  and  codicils  and  his  debts  ought  to  be  paid,  in  case  the  whole  of 
bis  personal  estate  did  not  pass  by  his  said  will;  and  that  the  said  Marr 
M*I)ougaD,  claiming  to  be  sole  next  of  kin  of  the  said  testator,  did,  on  the  8tn 
of  March  then  last  past,  file  her  bill  in  this  court  against  the  said  defendant 
hereto,  by  his  then  name  of  Richard  Peter  Whish  Benyon,  and  Martin  Whisfa, 
the  executors  of  the  will  of  the  said  testator,  stating  to  the  effect  aforesaid,  and 
also,  among  other  things,  that  she  was  the  only  first  cousin  of  the  said  testator 
alive  at  the  time  of  his  decease,  and  therefore  his  sole  next  of  kin,  and  claiming 
to  be  entitled  to  all  such  parts  of  the  said  testator^s  personal  estate  and  effects 
as  were  not  disposed  of  by  his  said  will  and  codicils ;  and  further  reciting,  that 
the  said  Mary  M'Dougall,  considering  the  doubts  and  difficulties  which  had 
arisen  as  to  tne  true  construction  of  the  said  will,  had  proposed  to  the  said 
defendant  to  relinquish  her  said  claim,  as  next  of  kin  of  the  said  Peter  Beauvonr, 
deceased,  to  the  said  95,00(K.  Bank  Stock  and  the  said  495/.  stock  in  the  Hud- 
aon'*s  Bay  Company,  and  of  all  other  the  stocks  and  funds,  personal  estates,  &c. 
of  the  said  testator,  whatsoever  and  wheresoever,  unto  the  said  defendant  hereto 
and  Martin  Whish,  upon  the  trusts  declared  by  the  said  will  concerning  the 
testator^s  leasdiold  estates  and  property  in  the  funds  of  England,  and  to  enter 
into  such  covenants  as  were  thereinafter  contained  in  respect  thereof,  upon  the 
said  defendant  agreeing  to  enter  into  such  covenants  as  were  thereinafter  con- 
tained on  his  part  for  the  payment  to  the  said  Mary  M^Dougall  of  the  sum  of 
1,000/.  immediately  after  the  execution  of  those  presents,  for  her  own  use  and 
benefit  absolutely,  and  for  securing,  in  case  and  when  so  soon  as  she  should 
prove,  in  maimer  thereinafter  mentioned,  that  she  was  such  only  next  of  kin  as 
aforesaid  of  the  said  Peter  Beauvoir,  deceased,  unto  the  said  Mary  M'Dougall 
and  her  assigns,  during  her  life,  a  dear  annuity  or  yearly  sum  of  9,0001.,  to 
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commence  from  the  25th  day  of  March  then  last ;  to  which  proposal  the  said 
defendant  had  consented.  It  thereby  witnessed,  that,  in  consideration  of  the 
premises,  he,  the  said  defendant,  by  his  then  name  of  Richard  Peter  Whish 
Benyon,  thereby,  for  himself,  his  heirs,  &c^  covenanted  with  the  said  Mary 
M^Dougall,  her  executors,  &c.,  that  he  the  said  defendant  would,  immediately 
after  the  execution  of  those  presents,  pay  into  the  proper  hands  of  the  said 
Mary  M^Dougall  the  sum  of  1,000^,  to  be  received  and  retained  by  her,  her 
executors,  &c.,  for  her  and  their  own  absolute  use  and  benefit,  to  be  held  and 
taken  in  part  consideration  for  the  proposed  relinquishment  of  the  claim  and 
demand  of  the  said  Mary  M^Dougall,  as  the  only  next  of  kin  of  the  said  Peter 
Beauvoir,  deceased,  in  case  she  should  be  able  to  establish  the  fact  of  her  being 
such  sole  next  of  kin  in  manner  thereinafter  and  hereinafter  mentioned ;  and  in 
case  she  should  not  be  able  to  establish  such  fact,  then  in  such  case  to  be  held 
and  taken  as  by  way  of  an  absolute  gift  and  donation  to  the  said  Mary 
M^Dougall,  from  the  said  defendant ;  and  also,  that  in  case,  and  when  and  so 
soon  as  the  said  Mary  M^Dougall,  her  executors,  &c.,  should  prove,  in  a  suit 
to  be  instituted  by  her  or  them  in  a  Court  of  Chancery  for  the  specific  per* 
formance  of  that  agreement,  and  establish  that  the  said  Mary  M^Dougall  was 
the  sole  next  of  kin  of  the  said  Peter  Beauvoir,  deceased,  living  at  the  time  of 
his  death,  then,  and  in  such  case,  and  immediately  thereafter,  he,  the  said 
defendant,  his  heirs,  &c.,  should  and  would,  to  the  satisfaction  of  the  said  Mary 
M^Dougall,  or  her  assigns,  either  appropriate  and  set  apart,  in  the  names  of 
four  trustees,  to  be  appointed  as  therein  mentioned,  so  much  capital  stock  of  the 
Oovemor  and  Company  of  the  Bank  of  England,  or  of  the  Parliamentary 
stocks  or  public  funds  of  Great  Britain,  as  by  the  dividends  and  annual  produce 
thereof  should  be  sufficient  from  time  to  time  to  produce  the  clear  annual  sum 
of  9»000/.  of  lawful  money  of  Great  Britain,  payable  as  therein  mentioned ;  or 
otherwise  should  and  would  purchase,  in  the  name  of  the  said  Mary  M^Dougall, 
an  annuity  or  clear  yearly  sum  of  9,000Z.  secured  upon  government  funds,  and 
payable  during  the  life  of  the  said  Mary  M^Dougall ;  and  that  the  said  defendant 
would,  when  the  said  Mary  M^Dougall  should  have  established  the  fact  of  her 
being  such  sole  next  of  kin  as  aforesaid,  well  and  truly  pay,  or  cause  to  be  paid, 
to  her,  her  executors,  &c.,  such  sum  of  money  as  should  be  equal  to  the  arrears 
of  the  said  annuity  of  9,0002.  from  the  said  S5th  day  of  March  up  to  the  time 
irom  which  the  said  annuity  would  be  provided  for  by  means  of  the  said  appro* 
priation  or  purchase  thereinafter  and  hereinafter  mentioned  ;  and  also,  that  the 
defendant  would  in  that  event  pay  the  legal  costs  and  expenses  of  the  said  Mary 
M^Dougall  in  the  suit  then  already  instituted  by  her  as  aforesaid,  and  of  those 
presents,  and  of  the  suit  to  be  instituted  for  the  performance  of  the  agreement 
contained  therein  and  making  out  her  pedigree  as  such  next  of  kin,  provided 
that  such  costs  did  not  exceed  500^  It  was  also  further  witnessed,  that  in 
consideration  of  the  premises,  &c.,  and  the  covenants  thereinbefore  contained,  on 
the  part  of  the  said  defendant,  the  said  Mary  M^Dougall  did  thereby,  for  herself, 
her  heirs,  &c.,  covenant  with  the  said  defendant,  his  executors,  &c.,  that  she  the 
said  Mary  M^Dougall,  her  executors,  &c.,  would  release  and  make  over  unto 
the  said  defendant  and  Martin  Whish,  their  executors,  &c.,  upon  the  trusts 
declared  by  the  said  testator^s  will  concerning  his  leasehold  estates  and  property 
in  the  funds  of  England,  all  the  right,  title,  interest,  claims,  and  demands  what* 
soever,  if  any,  of  ner,  the  said  Mary  M^Dougall,  as  such  next  of  kin  as  afore- 
said of  the  said  Peter  Beauvoir,  deceased,  out  of  the  said  Bank  Stock  and  the 
stock  in  the  Hudson^s  Bay  Company,  belonging  to  the  testator  at  the  time  of 
his  decease,  and  of  all  other  tne  stock,  funds,  personal  estate,  chattels,  and 
effects,  whatsoever  and  wheresover,  of  the  said  testator  at  the  time  of  his  decease^ 
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and  all  dividends  and  interest  thereof  respectively,  and  do  all  acts  neceuary  for 
assigning  to  and  legally  vesting  in  the  said  defendant  and  Martin  Whisb,  their 
executors,  &&,  all  right,  claim,  &c  of  her  the  said  Mary  M^Dougall,  and  for 
releasing  the  estate  of  the  said  Peter  Beau  voir,  deceased,  therefrom,  and  delivering 
to  the  said  defendant  all  the  documents  which  should  have  been  made  use  of 
by  her  or  them  in  proving  the  said  Mary  M^Dougall  to  be  such  next  of  kin  as 
aforesaid. 

That,  in  pursuance  of  the  said  agreement,  the  defendant  paid  to  the  said 
Mary  M^Dougall  the  said  sum  df  1,000/.  immediately  after  the  execution  of 
the  said  articles  of  agreement ;  and  tliat,  for  the  purpose  of  further  carrying  the 
said  agreement  into  effect,  the  said  Mary  M^Dougall,  who  was  then  a  widow, 
exhibited  her  bill  against  the  said  defendant  and  Martin  Whish,  as  defendants 
thereto,  and  thereby  stating  to  the  effect  hereinbefore  stated,  it  was  charged 
that  the  defendant  refused  to  set  apart  and  appropriate  any  fund  for  the  pay* 
mentof  thesaid  annuity  of  9,00021,  or  otherwise  to  carry  out  the  said  agreement, 
until  she  should  have  established  in  manner  therein  provided  that  she  was 
the  sole  next  of  kin  of  the  said  Peter  Beauvoir,  deceased,  living  at  the  time  of 
his  decease ;  and  by  sudi  last«mentioned  bill  it  was  prayed  tnat  it  might  be 
declared  that  the  said  Mary  M^Dougall  was  the  sole  next  of  kin  of  the  said 
Peter  Beauvoir,  deceased,  who  was  living  at  the  time  of  his  death,  and  that  the 
said  defendant  might  be  decreed  specifically  to  perform  the  said  agreement  of 
the  Srd  April,  18&,  and  to  set  apart  and  appropriate  a  sufficient  fund  for  the 

Syment  of  the  said  annuity  of  9,000/.,  or  to  purchase,  in  the  name  of  the  said 
ary  M^Dougali,  an  annuity  to  that  amount  secured  upon  government  funds, 
payable  during  the  life  of  the  said  Mary  M'Dougall,  she  being  willing  and 
ready,  &c. 

The  said  last-mentioned  cause  being  at  issue,  it  was  heard  in  the  Rolls  Court 
on  the  S9th  April,  18S2,  when  it  was  referred  to  one  of  the  Masters  to  make 
the  usual  inquiries  as  to  the  next  of  kin  of  the  said  testator,  reserving  further 
directions  of  costs. 

The  Master,  bv  his  report,  dated  10th  August,  182S,  certified  that  the  said 
Mary  M^Dougall  was  the  first  cousin  of  the  half  blood,  and  sole  next  of  kin  of 
the  said  testator,  Peter  Beauvoir,  living  at  the  time  of  his  decease. 

The  cause  came  on  to  be  heard  for  further  directions  on  the  said  Master^a 
report,  on  the  19th  December,  182S,  when  the  Master  of  the  Rolls  decreed 
that  the  said  Mary  M^Dougall  was  entitled  to  a  specific  performance  of  the 
said  agreement  bearing  date  the  Srd  April,  1822;  and,  among  other  things, 
it  was  ordered,  that  in  case  the  defendants  should  make  such  appro}>riation  in 
manner  prescribe  by  the  said  agreement,  or  otherwise,  as  the  said  parties  should 
agree  upon,  then  that  a  declaration  of  trust  should  be  executed  by  the  said 
Mary  M^Dougall  and  the  said  defendants,  and  the  trustees  in  whose  names  such 
stocks  should  be  invested,  of  the  stock  or  annuities  to  be  set  apart,  agreeably  to 
the  said  agreement ;  and  upon  the  said  appropriation  or  purcnase  being  made, 
and  upon  payment  of  the  arrears  of  the  said  annuity  up  to  the  auarter-day  next 
preceaing  the  time  of  such  appropriation  or  purchase  as  aforesaid,  it  was  ordered 
that  the  said  Mary  M^Dougall  snould  release  and  assign  all  her  right  and  title 
under  the  said  will  of  the  said  Peter  Beauvoir,  the  testator,  or  otherwise,  as  his 
next  of  kin,  unto  the  said  defendants,  the  executors  of  the  said  Peter  Beauvoir, 
upon  the  trusts  declared  in  the  said  testator's  will,  and  that  the  said  Mary 
M^Dougall  should  deliver  up  all  papers,  &c.,  as  were  in  her  custody  or  power, 
referred  to  in  the  said  articles  of  agreement 

In  obedience  to  the  last-mentioned  order,  the  said  defendant  and  the  said 
Martin  Whish,  as  the  executors  of  the  said  testator,  paid  to  the  said  Mary 
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M*Dougall  all  arrears  of  the  said  annuity  of  9,000/.  up  to  the  6th  day  ci 
July,  18^,  and  transferred  into  the  names  of  four  trustees  named  for  that  pur- 
pose,  out  of  the  assets  of  the  said  testator,  the  sums  of  112,500/.  Old  Four  per 
Cent.  Bank  Annuities,  100,000f.  Three  per  Cent.  Consols,  and  37,500/.  New 
Four  per  Cent.  Annuities,  the  income  whereof  at  that  time  amounted  to  9,000/. ; 
and  for  dedaring  the  trusts  thereof,  a  deed-poll  was  executed  under  the  hands 
and  seals  of  the  said  defendant*  hereto,  of  the  said  Martin  Whish,  and  the  said 
Mary  M'Dougall,  and  the  four  trustees,  bearing  date  the  Slst  day  of  August, 
18ii8,  and  thereby  it  was  declared  that  add  four  trustees  should  stand  possessed 
of  the  said  several  sums  of  stock  and  annuities  so  transferred  into  their  names  as 
aforesaid,  upon  trust,  during  the  life  of  the  said  Mary  M^Dougall,  to  pay  to 
her  and  her  assigns,  or  otherwise  to  permit  them  to  receive,  the  dividends  and 
annual  produce  thereof,  for  her  and  their  own  use  and  benefit ;  and  after  her 
decease,  to  transfer  the  same  several  sums  of  stock,  and  the  interest  accruing 
thereon  subsequent  to  the  death  of  the  said  Mary  M'Dougall,  into  the  names 
of  the  said  defendant  and  the  said  Martin  Whish,  or  the  survivor  of  them,  or 
other  the  then  legal  personal  representatives  or  representative  of  the  said 
testator,  Peter  Beauvoir,  deceased,  to  the  intent  that  the  same  Bank  Annuities 
might  be  by  them,  or  him,  applied  upon  the  trusts  and  purposes  to  which  the 
same  should  be  subject  and  applicable  under  the  will  of  the  said  testator. 

The  present  bill  charged  that  it  was  the  true  intent  of  the  parties  to  the  said 
agreement,  that  the  said  annuity  of  9,000/.  should  be  payable  up  to  the  day  of 
the  decease  of  the  said  Mary  M^Dougall,  and  that  provision  should  be  made 
for  the  payment  of  a  proportional  part  of  such  annuity,  during  the  interval 
between  the  day  of  her  decease  aiKl  the  last  preceding  day  of  quarterly  pay* 
ment  of  the  said  annuity ;  but  that  by  an  oversight  and  common  mistake  of  all 
parties,  no  such  provision  was  made  by  the  said  deed  of  the  Slst  August,  182S. 

In  further  pursuance  of  the  said  decree,  the  said  defendant  hereto,  and  Martin 
Whish,  as  executors  of  the  said  testator,  and  out  of  his  assets,  paid  to  the  said 
Mary  M^Doug^l  the  sum  of  500/.  in  full,  for  her  said  costs,  charges,  and  ex- 
penses, as  mentioned  in  the  decree,  and  the  said  Mary  M'Dougall  delivered  up  to 
them,  as  such  executors,  all  the  deeds  and  writings  in  her  custody  or  power,  r^at- 
ing  to  her  title,  as  such  next  of  kin  of  the  said  testator.  And  in  nirther  pursuance 
of  the  said  decree,  an  indenture  of  assignment  and  release,  bearing  date  the  same 
Slst  day  of  Au^st,  1828,  was  made  and  executed  between  the  said  Mary 
M^Dougall,  of  the  one  jpart,  and  the  said  defendant,  therein  called  Richard 
Benyon  de  Beauvoir,  anci  Martin  Whish,  as  such  executors  as  aforesaid,  of  the 
other  part ;  and  thereby,  for  the  considerations  therein  mentioned,  she  the  said 
Mary  M^Dougall  released  unto  the  said  defendant  and  Martin  Whish,  as 
audi  executors  as  aforesaid,  and  to  their  executors,  &c.,  the  said  several  before- 
mentioned  stock  and  annuities,  and  all  other  the  stocks  and  funds,  goods, 
chattels,  and  personal  estate  and  effects,  of  every  kind  and  description  what- 
soever, of  or  to  which  the  said  testator,  Peter  Beauvoir,  was  possessed  or 
interested  in  at  the  time  of  his  decease,  in  or  to  which  the  said  Mary 
M^Dougall  had  any  interest,  right,  or  title,  as  such  next  of  kin  of  the  said 
testator,  as  diereinbefore  mentioned,  unto  and  by  the  said  defendant  and 
Martin  Whish,  their  executcH^s,  &c.,  from  thenceforth,  as  fully  and  efiectually, 
to  all  intents  and  purposes,  as  she  the  said  Mary  M^Dougall  could  or  might 
asdgn,  release,  or  otherwise  assure  the  same,  with  full  power  to  them,  or  the 
survivor  of  them,  to  sue  for  and  recover  the  same  and  every  part  thereof,  to  be 
held  by  them,  their  executors,  &c.,  upon  sudh  and  the  same,  or  the  like  trusts, 
&C.,  as  in  and  by  the  said  thereinbefore  stated  will  of  the  said  Peter 
Beauvdr,  deceased,  are  expressed,  declared,  and  contained,  of  and  concerning 
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his,  the  said  testator^s,  leasehold  estates ;  and  his  estates  in  the  funds  of  England^ 
thereby  respectively  given  and  bequeathed;  and  the  rents  and  profits, 
dividends  and  income  thereof,  or  such  and  so  many  of  the  same  trusts  and 
purposes  as  were  then  subsisting  or  capable  of  taking  effect. 

The  present  bill  also  stated,  among  other  things,  that  the  said  Marj 
M^Dougall  was  under  the  impres^on  that,  in  making  such  arrangement  as  to 
the  said  annuity  of  9,000^,  tier  interests  had  been  betrayed  by  the  parties  who 
acted  on  her  behalf,  on  making  the  same,  and  that  the  said  annuity  of  Q^OOOI* 
was  a  very  inadequate  consideration  for  the  portion  of  the  said  testator^s 
personal  estate  which  did  not  pass  by  his  will,  and  to  which  she,  but  for  such 
compromise,  would  have  been  entitled  as  the  said  testator^s  sole  next  of  kin. 

The  plaintiff,  in  the  year  18^5,  intermarried  with  Mary  M^Dougall,  and  bj 
her  will,  dated  SSrd  July,  1827,  she  gave,  devised,  appointed,  and  bequeathed 
all  her  interest  which  she  took  under  the  will  of  the  testate,  Peter  Beauvoir, 
to  her  husband,  the  plaintiff,  and  appointed  him  her  sole  executor.  She  died 
in  February,  1831,  and  the  plaintiff  {M*oved  her  will  in  the  month  of  May 
following.  The  bill,  among  other  things,  prayed  that  the  trusts  of  the  testator  s 
will  might  be  earned  out,  under  the  airection  of  the  Court,  and  that  it  might 
be  declared  that,  under  the  limitations  of  all  the  said  testator's  leasehold 
estates  in  favour  of  the  right  heirs  of  the  testator,  in  case  of  the  defendant 
dying  without  leaving  any  issue  male,  plaintiff,  as  executor  of  his  deceased  wife, 
wno  was  sole  next  of  kin  of  the  testator,  would  be  entitled  to  all  the  personal 
property  which  belonged  to  the  testator  at  the  time  of  his  deeease. 

No  part  of  the  personal  estate  had  been  invested  in  the  purchase  of  real  prcK 
pertv,  but  remained  in  specie.     To  this  bill  the  defendant  demurred. 

The  only  question  argued  before  the  Court  (although  another  one  was 
raised)  was,  whether,  upon  the  true  construction  of  the  will,  the  ultimate 
limitation  to  the  testator's  own  ri^ht  heirs  carried  the  personal  estate  along 
with  the  realty  to  the  testator^s  heir^t-Iaw,  or  whether  it  belonged  to  his  next 
of  kin. 

JameB  Parker^  Lee^  and  R.  Palmer^  in  support  of  the  demurrer,  contended 
that,  in  order  that  the  plaintiff  might  sustain  liis  case,  he  must  prove  the  proper 
construction  of  the  will  to  be  this,  namely,  that  upon  a  gift  in  a  will  of 
freehold,  copyhold,  leasehold,  and  money  in  the  funds,  to  different  parties,  in 
strict  settlement,  with  a  limitation  over  to  the  testator's  own  right  heirs,  these 
last  words  do  not,  as  it  relates  to  the  personalty,  mean  right  heirsy  but  newt  of 
kin;  but  the  case  of  Boydell  v.  Golightly  (9  Jur.  S)  was  one  which  entirely 
militated  a^nst  sudi  a  construction.  Several  cases,  it  is  admitted,  go  to  shew 
that  where  in  a  will  there  is  a  bequest  of  personal  estate  to  a  man,  with  an 
ultimate  gift  to  his  heirs,  if  at  a  particular  time  he  should  not  be  living,  there^ 
the  gift  being  substitutimiary,  the  next  of  kin  would  take — a  case  toUlly  di& 
ferent  from  the  present  one.  Where  a  particular  individual  is  pointed  out  by 
the  testator,  there  must  be  a  something  upon  the  face  of  the  win  to  enable  you 
to  alter  the  natural  meaning  of  the  words.  {Mounsey  v.  Blamtrey  4  Rusa.  884) 
Now,  it  is  very  clear,  from  the  general  scope  of  the  will,  that  the  testator  did 
not  intend  his  property,  according  to  the  nature  of  it,  should  be  divided  among 
different  persons.  Tlie  testator  1^  given  an  express  power  to  his  executors  to 
invest  his  personal  property  in  the  purchase  of  real  estates,  to  be  settled  to  the 
same  uses  as  the  devised  estates.  ^  It  would  be  dnng  violence  to  the  testator^s 
intention,  to  leave  it  to  the  discretion  of  the  trustees  whether  they  will  give  it 
to  the  heir-at-law,  or  the  next  of  kin,  when  it  is  elearly  intended  timt  the 
ultimate  limitation  in  such  purchased  estate  is  to  the  right  heirs  of  the  testator* 
{Gwynne  v.  Muddocky  14  Yes.  488;  Wright  v.  Atkyns,  19  Yes.  899 ;  Swains 
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V.  Burton,  15  Ves.  865 ;  Danvers  v.  The  Earl  of  Clarendon,  1  Vern.  35 ;  ^ 
Pleydell  v.  Pleydell,  1  P.  W.  748 ;  Foster  v.  Sierra,  4  Ves.  766.)  A  doubt 
was  first  raised  upon  such  a  case  in  Holloway  v.  HoUoway,  although  a  decision 
was  not  absolutely  called  for ;  and  except  in  the  case  of  Evans  v.  Sail  (6  Bea. 
S66),  there  has  been  no  other  decision  wherein  a  gift  of  personalty  to  the  heir- 
at-law,  as  a  purchaser,  has  been  held  to  mean  any  thing  else  but  the  heir-at-law. 
The  cases  of  Vaux  v,  Henderson  (1  T.  &  W.  388),  and  Gittings  v.  M'Dermott 
(2  My.  &  K.  69)>  only  establish  this  point,  namely,  that  where  there  is  a  gift  to 
a  person,  and  an  alternate  gift  to  his  neirs,  provided  he  should  not  be  there  to 
take,  the  word  heirs  means  those  persons  who  would  be  entitled  to  the  property, 
whether  real  or  personal,  if  the  ancestor  had  himself  taken  it  and  died  intestate. 
The  present  case  is  stronger  than  Doydett  v.  Golightly,  for  here  is  a  gift  of  both 
species  of  property  by  the  same  words.  In  the  case  of  Boydell  v.  Golighily,  the 
testator  devised  his  real  estates,  under  a  set  of  limitations ;  and  when  he  came  to  a 
disposition  of  the  personalty,  he  did  so  by  referring  to  the  prior  limitations ;  and 
then  followed  these  words  : — ^^  So  far  as  the  nature  of  the  said  leasehold,  and 
other  personal  estate  and  effects,  the  rules  of  law  and  equity,  the  deaths  of 
parties,  and  other  contingencies,  will  admit  of,"  thereby  referring  to  the  nature 
and  character  of  the  two  species  of  property. 

Other  cases  cited :  Rich  v.  Cockell  (9  Ves.  969)  ;  14  Vin.  Abr.  258,  259, 
«  Heir,"  (6)  6,  pi.  1-8  ;  Pyot  v.  Pyot  (1  Ves.  sen.  886);  Welby  v.  Welby 
(«  Ves.  &  B.  187). 

Bethell,  Hodgson,  and  Bagshatoe. — There  is  a  palpable  distinction  between 
the  present  case  and  all  the  other  authorities  cited  by  my  friends  on  the  other 
side.  The  party  intended  to  take  under  the  limitation  contained  in  the  will 
takes  an  undisposed  of  interest,  not  as  a  purchaser  or  as  a  gift,  but  by  virtue 
of  that  distinction  and  separation  of  character  which  the  law  itself  creates  in 
reference  to  the  particular  species  of  property,  of  whatever  nature  that  property 
may  be.  Suppose  there  had  been  a  devise  of  freehold  property  only,  and  all 
the  devisees  had  pre-deceased  the  testator,  can  it  be  doubted  but  that  the  heir 
would  have  come  in  by  descent,  and  not  by  purchase  ?  Whoever,  therefore, 
takes  the  real  estate  under  this  will,  does  not  take  it  by  force  of  the  dispo- 
rition  made  by  the  testator,  but  by  force  of  the  operation  of  the  common 
law.  If,  then,  the  party  takes  the  property  as  heir-at-law,  is  it  right  that  he 
should  take  the  personalty  as  persona  designata  t  All  the  cases  that  have  been 
cited  are  clearly  divisible  into  two  classes.  First,  where  the  words  describe  the 
person  to  take  as  persona  designata,  making  that  individual  a  purchaser, 
as  in  Mounsey  v.  Blamire,  Gwynne  v.  Muddoek^  Danvers  v.  Earl  of 
Clarendon,  and  the  case  put  by  Mr.  Sheppard  in  his  Touchstone.  Secondly, 
where  real  and  personal  estate  has  been  mixed  into  one  fund,  and  made  subject 
to  a  series  of  limitations  or  trusts,  breaking  the  descent  and  causing  the  person  to 
take  as  right  heir,  or  heir-at-law,  or  purchaser;  as  in  Boydellv.Golightly,  Swaine 
v.  Burton,  Wright  v.  Atkins,  and  Foster  v.  Sierra.  All  that  was  decided  in 
Boydell  v.  Golightly  was,  that  the  person  to  take  the  ultimate  remainder  in  the 
realty  took  as  purchaser ;  and  that  as  the  personal  estate  was  given  to  the  same 
individual,  the  heir  who  took  the  real  estate  was  also  to  take  the  personal 
property.  Besides,  in  that  case  the  devise  was  a  trust,  but  here  it  is  a  full 
legal  devise ;  so  that  in  fact  the  heir  takes  the  real  estate  by  descent,  and  not  as 
a  purchaser.  So  also  in  Swaine  v.  Burton^  Wright  v.  Atkins,  and  Foster  v. 
Sierra,  the  heir-at-law  took  the  personalty  as  a  purchaser.  Now,  the  fair 
deduction  from  Mounsey  v.  Blamire,  Vaux  v.  Henderson,  and  Gwynne  v. 
Muddock,  is,  that  in  cases  where  persons  are  to  take  in  thecharacterot successors, 
the  word  **  heirs^'  ought  to  be  construed  with  reference  to  the  nature  «id 
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quality  of  the  property  g;iven.  It  is  not  disputed  that  you  may  make  the  heir 
take  as  a  purchaser,  and  that  you  may  make  him  also  take  in  the  character  of  heir 
is  certain  ;  vet  you  may  also  make  nim  take  in  the  character  of  a  successor.  If 
the  party  is  to  take  as  a  purchaser,  there  the  heir-at-law  takes  at  once ;  but  if 
the  person  is  intended  to  take  in  his  successional  character,  there  the  nature  of 
the  property  is  to  be  ascertained,  and  the  rule  of  law  comes  in  to  decide  the 
question  as  to  who  the  parties  taking  in  succession  shall  be.  Suppose  property 
be  given  to  the  heir  of  A.,  he  takes  at  once  eo  nomine^  and  not  by  operation 
of  the  rule  of  law ;  but  if  there  be  a  gift  to  A.,  and  failing  A.,  to  his  heirs, 
then  that  shews  not  only  the  disposition,  but  also  this  circumstance,  namely, 
that  the  person  to  take  is  he  whom  the  law  would  ascertain  for  the  purpose  of 
inheriting  the  property  which  formed  the  subject  of  the  gift.  It  was  said  by 
Sir  J.  Leach,  in  Mounsey  v.  Blamire^  that  *^  where  the  term  *  heir '  is  used 
to  denote  succession,  there  it  may  well  be  understood  to  mean  such  person  or 
persons  as  would  legally  succeed  to  the  property  according  to  its  nature  and 
quality.^  Thus,  in  the  present  case,  we  contend  that  the  expression  ^^  right 
heirs^^  denotes  succession.  Where,  in  a  deed,  there  are  limitations  to  the  use  of 
A.,  remainder  to  the  use  of  B.,  remainder  to  the  right  heirs  of  A. ;  if  A.  were 
the  grantor,  a  conveyancer  would  describe  that  ultimate  remainder  ^^  to  the 
right  heirs  of  A..'^  as  part  of  A.'^s  own  estate,  and  the  person  would  take  it  as 
heir  of  A.,  and  not  as  answering  any  particular  description.  Assuming,  there- 
fore,  that  we  are  right  in  the  present  case,  in  holding  that  the  parties  are  to 
take  jure  succeswmiSy  and  the  heir  is  to  take  the  real  estate  by  descent  by 
succession,  and  not  as  a  purchaser,  why  are  not  the  next  of  kin,  by  the  same 
right  of  succession,  to  take  the  personal  property?  In  GetHngs  v.  M^Dermattf 
cited  by  the  other  side,  and  which  case  was  decided  by  the  same  judge  who 
decided  that  of  Mounaey  v.  Bhmirey  he  says,  at  p.  74,  <^With  respect  to 
the  import  of  the  word  ^  heirs,^  its  construction  must  be  governed  by  the 
nature  of  the  property  ;  and  this  property  being  personal,  those  who  succeed 
to  it  are  not  the  heirs-at-law,  but  the  next  of  kin.  In  the  case  of  Maunsejf  ▼• 
Blamire^  the  word  *heir*  was  a  mere  word  of  description,  and  it  was 
impossible  to  give  to  that  word  any  other  than  its  legal  and  technical 
signification.  There  happened  to  be  co-heirs,  and  the  Court  was  consequently 
of  opinion  (to  which  opinion  it  still  adheres)  that  sudi  co-heirs,  as  persofue 
designatce  under  the  word  *  heir,^  were  entitled.** 

The  Vic£-CHANC£LLoa.— -I  am  of  a  different  opinion,  because  it  is  perfectly 
true,  as  a  mere  proposition  of  law,  that  where  freehold  estates  are  devised  to 
the  heir-at-law  (I  am  now  speaking  of  what  the  law  was  before  the  late 
alterations),  the  heir-at-law,  whether  he  be  described  only  by  the  term  "  heir- 
at-law,"'  or  by  his  Christian  and  his  surname,  or  by  any  description  of  the  most 
whimsical  adventitious  character  which  fancy  can  devise,  if  he  answer  that 
description,  he,  I  admit,  takes  by  the  description,  but  he  takes  according  to  the 
old  rule  by  descent.  Still,  you  must  first  consider  whether  there  is  a  gift  or 
not ;  and  should  you  discover  that  the  party  does  answer  the  terms  of  the  ^t, 
but  happens  to  be  heir-at-law,  then  I  must  admit  the  thing  being  intended  is  to 
be  given  to  him.  The  old  law  said,  "  You  shall  not  take  by  devise,  but  you 
shau  take  by  descent.*^  About  that  doctrine  there  exists  no  doubt.  Now,  it  is 
not  my  intention  to  enter  into  a  criticism  upon  those  cases,  such  as  Vauw  v. 
Hender9on  ;  that  case  shews  upon  the  face  of  it  to  have  been  the  language  of 
a  Scotch  person  who  used  the  term  *^  to  him  failing  to  his  heirs.'^  No  one 
could  read  the  will  and  not  perceive  that  it  was  a  mere  substitution  of  the  person 
entitled  to  the  personal  estate ;  but  I  cannot  but  think  that  if  a  testator  has 
made  use  of  an  expression  which  shews  that  some  individual  is  to  take  not 
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merely  freehold,  but  also  copyhold — ^though  in  the  case  before  me  I  do  not 
perceive  any  averment  of  seisin— -ibr  notwithstusding  the  testator  on  the  face 
of  the  will  devises  copyhold,  yet  there  is  no  averment  that  he  had  any  copy- 
hold. It  is  stated  that  he  was  seised  in  fee-simple  of  divers  manors,  lands,  and 
so  on,  and  real  estate ;  but  the  expression  ^^  seised  in  fee-simple  of  real  estate  i 
excludes  copyhold,  because  no  man  is  seised  in  fee  of  copyhold  unless  indeed  it  be 
the  lord  of  the  manor,  who,  for  the  time  being,  has  in  him  that  which  was  demised 
or  demisable  by  copy  of  court-roll.  I  admit  in  that  case  he  may,  in  a  certain 
sense,  be  seised  in  fee-simple  of  it ;  otherwise,  nobody  can  be  seised  in  fee-simple 
of  copyhold.  However,  that  point  is  quite  immaterial.  Now,  upon  the  face 
of  the  will,  the  testator  waa  possessed  of  freeholds,  copyholds,  and  leaseholds, 
and  he  had  also  what  he  calls  ^*  his  estates  in  the  funds  of  England  ;^  and  by 
the  clause  to  which  I  am  adverting,  he  devises  collectively  all  his  freehold 
manors,  messuages,  lands,  tenements,  tithes,  rents,  and  hereditaments,  8z:c. ;  and 
then  he  says:  "Now  I  do  hereby  give  and  devise,  after  my  just  debts  and 
funeral  expenses  and  legacies  are  paid  (which  I  order  to  be  paid  out  of  my 
personal  estate),  all  my  estate  in  the  funds  in  England,  and  all  my  said  manors 
or  reputed  manors,  messuages,  lands,  tenements,  tithes,  rents,  heredita- 
ments, and  premises,  both  freehold,  leasehold,  and  copyhold.*"  Then  he 
gives  them  in  the  same  manner,  and  uses  the  same  words  as  if  he 
were  making  a  mere  limitation  of  freehold  estates  in  fee-simple.  Then 
there  comes  this  expression,  upon  which  the  question  is  so  much  raised :-— > 
"And  after  default  of  such  issue" — that  is,  after  the  cessation  or  never 
arising  of  the  preceding  estates — "  I  give  and  devise  the  same  to  my  own  right 
heirs  for  ever."  Now,  it  has  been  questioned  whether  the  testator  did  really 
mean  that  the  person  or  persons  who  might  answer  the  description  of  the 
"  right  heirs  for  ever"  should  take  collectively  in  a  given  event  the  carpus  of 
all  this  freehold  and  copyhold,  leasehold  and  personal  estate,  which  is  so 
previously  given.  It  really  appears  to  me  next  to  an  impossibility,  if  you 
regard  the  words  alone,  to  hold  that  the  testator  had  any  other  intention  but 
that  the  same  person  or  set  of  persons  should  take ;  and  it  really  seems  to  my 
mind  that  if  there  be  no  doubt,  as  I  apprehend  in  point  of  law  there  is  not,  as 
to  what  is  the  true  legal  construction  of  the  words  "  my  own  right  heirs  for  ever,^ 
that  the  moment  you  have  ascertained j  by  applying  the  rules  of  law,  and  have 
discovered  that  a  given  individual  does  answer  the  description  of  the  *^  right 
heirs,"  it  seems  to  me  as  a  necessary  consequence  that  that  person  must  be  the 
ultimate  taker  of  all  that  has  b^  {n*eviously  given.  Now,  if  any  doubt 
existed  as  to  the  construction  of  those  words,  the  power  which  is  subsequently 
^ven  to  the  trustees  seems  to  me  of  necessity  to  remove  every  doubt ;  because 
just  observe  this  in  the  last  clause ;  "  and  I  do  ^ve  a  power  to  my  said  trustees^ 
with  the  consent  of  the  person  who  may  be  in  possesion  and  entitled  to  the 
profits  thereof,  to  lay  out  and  invest  the  residue  and  surplus  of  my  said  personal 
estate"— ^now  it  is  plain  he  had  not  previously  given  the  whole  of  his  personal 
estate)^-*^  to  lay  out  and  invest  the  residue  and  surplus  of  my  said  personal 
estate  in  the  purchase  or  purchases  of  freehold  messuages,  lands,  tenements, 
and  hereditaments  within  that  part  of  Great  Britain  caued  England ;  and  to 
settle  and  convey  the  same,  wh^  purchased,  to,  fc^*,  upon,  and  subiect  to  such 
and  so  many  of  the  uses,  estates,  trusts,  powers,  provisoes,  and  limitations 
hereinbefore  limited,  created,  and  declared  of  and  concerning  my  said  manors 
or  reputed  manors,  messuages,  lands,  tenements,  rents,  and  hereditaments.*^ 
New  these  are  the  expvessiotis  which  he  had  used  to  describe  the  freehcdd  estates 
in  the  part  of  his  will  where  he  devises  the  freehold  estate  and  "  premises.^ 
But  what  are  the  *<  prenases  ?"    Some  of  the  premises  are  frediold  estate,  some 
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of  tbem  copyhold  estate,  some  of  them  penonal  estate  Nov,  I  should  like  to 
know  in  what  maimer  the  freebcdd  estates,  if  any  were  purchased  with  the 
surplus  of  the  personal  estate,  could  be  limited  to  the  uses  and  trusts  devised 
concerning  his  fi-edx>ld  estate  and  premises.  If  part  of  the  estate  was  consi* 
dered  as  going  under  the  first  clause  to  the  heir<-at-iaw,  part  was  coD«wfered  aa 
gpmf^f  with  regard  to  the  copyhold  estate,  to  the  copyhold  heir,  and  part  was 
considered  as  going,  according  to  the  construction  contended  for,  to  the  person 
who  mij^ht  be  tlie  testator^s  next  <^  kin.  This  condusiTely  shews  liiat  this  te»* 
tator  did  contemplate  that  there  should  be  but  <»e  set  of  limitations  and  one  set 
of  takers,  and  that  this  individual,  who  was  finally  totake  the  ultimate  estate  of 
inheritance  in  the  freehold,  should  be  that  person  who  should  also  take  the 
ultimate  estate  which  there  might  be  in  the  copyhold,  and  the  ultimate  interest 
which  there  mi^bt  be  in  the  leasehold,  and  in  what  the  testator  describes  as  his 
funded  estates  m  Enffland.  Now,  I  do  admit  that  this  clause  is  not  in  itsdf 
very  happily  conceived ;  but  it  belongs  to  thos^  who  have  to  expound  a  will,  if 
they  are  able,  eafumo  dare  huxm^  and  here  we  have  this  fix>lish  dause  luckily 
so  foisted  in  ^ts  to  put  beyond  dispute  the  testator^s  meaning,  upon  which  t 
entertain  no  doubt. 

DmHurrer  aMowed. 


ROLLS  COURT. 

Wednesday  J  February  18,  Thwsfbiy  19,  and  Friday  20,  and  Friday , 

April  17,  1846. 

Spaaling  v.  PAaK£R.(a) 

TV  U9it^r  imikt  ctmte,  tffttr  mrteHmg  ilmpmfmmt  </  Aif  <fcM»,  ftmeetrtem  mm  to  Mr  esfectOon 
m  irmt/or  etHam  ehariiiefj  and  thm^  afUr  M«Mf  a  ip^M  AcftiMl,  At  pme  aUik§reti  &nd 
retidue  of  Am  real  attdpertonai  ettaia  to  ku  amanior§  t»  ^mctf,  to  moaai  aU  tmeh  momitpo  aa  tkould 
be  uninvetted  at  hU  death,  and  also  aU  the  mortgagee,  eharee,  8fe,  '*  that  eould  be  immediately  sold 
wiikout  dieadvaniage,  and  otherwiee,  a»  eoon  aemay  be,  m  euek  manner,  whether  tn  the  pmrehaee  of 
iande,ae  tkep  shall  Judge  maei  advantageme  and  eomnnSeni  to  the  eetmtee  I  alraadg  paeaeee ,-"  and 
he  directed  hie  exaeuiore  to  reeeioe  the  intereet,  rente,  and  presto,  gearlg  or  hatfipearipf  arieing/rmm 
all  hie  real  and  pereonal  (until  converted  into  reeU)  property  s  and,  qfter  deducting  egpeneee^  to 
pop  ever  the  reeidue  to  Mre.  P.  for  life;  and  after  her  deceaee,  d^.  The  pure  pereonalfy  woe  not 
ee^Meni  to  pay  all  the  legaeiees  and  there  woe  a  delay  ef  jfem  or  fiee  ytare  in  eoneerting  the 
pereonalty. 

Held,  that  the  eharee  qf  the  teetator  in  the  Liverpool  Gae  Light  Compamy  and  other  omp^mmv, 
whether  incorporated  by  Act  qf  Parliament  or  not,  but  by  the  constitution  qf  which  the  eharee  were 
madepereonal  eetate,  and  to  deoohe  ae  euch,  were  t^ieabtefor  the  purpose  qf  paying  the  charity 
legaeies,  and  did  not  coma  within  the  Mortmain  Aet, 

Held  also,  that  Mre.  P.,  the  tenant  for  life,  was  antitled  to  the  income  ^  tie  retidsmy  eetede,  in 
specie,  till  contersion. 

RICHARD  Sparling  Berry,  of  Bcdton  Lodge,  near  Lancaster,  by  his  will, 
bearing  date  the  5th  of  October,  1887,  directed  the  payment  of  his 
debts,  and  thus  proceeded : — <<  I  especially  desire  that  my  remains  may  be 
interred  unon  the  hiU,  called  the  Hawkshead,  in  the  precise  locality  now 
occupied  by  the  tcnsbstone  prepared  by  me  for  my  grave ;  and  if  the 
inTiolalrility  of  this  grave  cannot  otherwise  be  secured,  I  hereby  Mithoriae  my 
executors  to  convey  the  Hawkdiead  to  the  parish  of  Boltad4eSands,  as  a 
cemetery,  for  ever.  I  give,  devise,  and  beoueath  to  William  Spariing,  of,  Sec, 
Thomas  Hudson  Bateman,  of,  &a,  and  Kobert  Henry  Weldit  of,  &c.,  four 
(•}  nqportadby  J.  Maoavult,  Eiq.,  Dsfiktw  at  lew. 
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several  sums  of  500/.  sterling,  in  the  aggregate  S,000/.,  in  trust,  that  they,  tlie 
said  William  Sparling,  &e.,  do  and  shall,  within  twelve  calendar  months  after 
my  decease,  invest  the  same  in  such  manner  as  to  them  shall  seem  most  advan* 
tageous  and  secure;  and  I  hereby  direct  that  the  interest  or  profit  annually 
accruing  therefrom  shall,  on  the  Xst  day  of  October  in  each  year,  be  distributed 
in  rewards  to  such  poor,  honest,  and  industrious  people,  resident  within  the 
township  of  BoIton-le-Sands,  the  chapelry  of  Caton,  the  township  of  Halton, 
and  the  parish  of  Whittington  (the  interest  or  income  of  500/.  bemg  annually 
devoted  to  each  community)  as  shall,  without  parochial  relief  or  assistance, 
meritoriously  educate  their  children  and  train  them  to  the  path  of  piety  and 
honesty.  And  I  hereby  authorize  and  empower  the  said  William  Sparling,  &c. 
to  frame  regulations  for  the  future  administration  of  these  benefactions,  and 
to  nominate  and  appoint  the  first  trustees  thereof.  It  is  my  will  and  desire 
that  my  highly  respected  relatives.  Colonel  and  Mrs.  De  Whelpdale,  of,  &c.,  or 
the  survivor  of  them,  shall  have  power  to  select  and  take  from  out  of  my 
household  goods  and  furniture,  wines,  &c.,  and  personal  effects,  not  being 
moneys  or  securities  for  money,  which  shall  be  at  my  usual  residence  at  the  time 
of  my  decease,  such  part  as  they  or  the  survivor  may  think  (it,  and  as  a  sincere 
testimonyof  mygratitude  for  a  long  series  of  kindness.  I  give  and  bequeath  all  my 
securities  for  money,  and  also  all  my  real  property,  situate  in  BoUon-le-Sands, 
Over  Keelet,  including  the  advowson  of  the  church  thereof.  Nether  Keelet,  Cam- 
forth,  Halton,  Caton,  Whittington,  Newton,  Liverpool, and  elsewhere  soever(and 
by  this  language  I  mean  to  comprise  all  that  I  possess,  or  that  in  any  way  belongs 
to  me,  be  it  of  what  nature,  kind,  or  description  soever,  excepting  those  personal 
effects  and  chattels  hereinbefore  and  hereinafter  bequeathed  unto  the  said 
William  Sparling,  &c.,  upon  trust  that  they  shall  invest  all  such  moneys  as 
shall  be  uninvested  at  the  time  of  my  decease,  after  providing  for  the  bequests 
hereinbefore  and  hereinafter  contained  ;  and  also  all  the  amount  of  all  mortgages, 
shares,  &c.  as  can  be  immediately  sold  without  disadvantage,  and  otherwise,  as 
soon  as  may  be,  in  such  manner,  whether  in  the  purchase  of  lands,  as  they  shall 
judge  most  advantageous  and  convenient  to  the  estates  I  already  possess. 
And  I  direct  that  they,  the  said  William  Sparling,  &c.,  shall  i*eceive  the 
interest,  rents,  and  profits,  yearly  or  half-yearly,  accruing  from  all  and  every 
part  of  my  said  real  and  personal  (until  converted  into  real)  property,  as  they 
severally  shall  become  due;  and  that  after  deducting  from  the  said  interest,  rents, 
and  profits  such  expenses  as  they  shall  have  incurred  during  the  preceding  year 
in  the  execution  ana  management  of  this  trust,  and  after  defraying  those  just 
and  necessary  expenses  wnich  the  security  and  well-doing  of  the  property 
committed  to  their  charge  may  require,  they,  the  said  William  Sparling,  &c., 
do  and  shall  pay  over  the  residue,  yearly  and  every  year  during  the  term  of  her 
natural  life,  unto  and  to  Eliza  Helen  (Parker,  the  wife  of  the  Rev.  William 
Parker,  rector  of  Saleam  Tong,  in  Norfolk,  heretofore  Eliza  Helen)  Welch, 
youngest  daughter  of  the  late  George  Welch,  &c. ;  and  I  direct  and  declare  that 
her  receipts  shall  be  taken  as  acquittances  and  discharges  of  such  payments,  to 
the  intent  that  the  annuity  or  lite  interest  may  be  wholly  exempt  and  free  from 
the  control  of  her  present  or  any  future  husband ;  and  upon  the  death  of  the 
said  Eliza  Helen  marker,  I  give,  devise,  and  bequeath  all  my  said  real  and 
personal  (until  converted  into  real)  property  unto  Charles  (I  believe),  the  second 
son  of  the  said  William  Sparling,  now  a  captain  in  her  Majesty'^s  18th  light 
dragoons,  and  to  his  first  and  other  sons  after  him,  in  the  usual  mode  of 
succession ;  failing  whom,  I  then  give,  devise,  and  bequeath  all  my  «aid  real 
and  personal  (until  converted  into  real)  property  to  John,  the  third  son  of  the 
said  William  Sparling,  and  now  or  recently  of  Oriel  College,  Oxford,  and  to 
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his  first  and  other  sod&  after  him,  in  the  like  succession ;  failing  whom,  then  I 
give,  &c.  to  the  eldest  son  of  the  said  William  Sparling,  and  to  his  second 
and  other  sons,  in  the  usual  succession,  and  to  their  heirs  absolutely  for 
ever.  I  give  and  bequeath  to  each  of  them,  the  said  William  Sparling,  T.  H. 
Bateman,  and  R.  H.  Welcli,  the  sum  of  500/.  sterling,  as  my  grateful  acknow- 
ledgment of  their  kindness  in  undertaking  the  trusts  imposed  upon  them  by  this 
my  will ;  and  I  direct  that  the  above-named  seven  sums  of  500/.  each,  in  all 
S,»500/.,  shall  be  paid  and  advanced,  freed  from  legacy  duty,  or  any  other 
deduction  whatsoever.  I  eive  and  bequeath  to  the  said  Eliza  Helen  Parker 
all  the  residue  of  m^  household  goods,  furniture,  wines,  &c.,  and  all  other  my 

Brsonal  effects  which  shall  not    be  selected  or  taken  by  Colonel  and  Mrs. 
eWhelpdale,  or  the  survivor  of  them.     And,  finally,  I  appoint  the  said^ 
William  Sparlins;,  &c.  executors  of  this  my  will." 

The  testator  died  soon  after  making  this  will,  which  was  dated  and  signed  in 
pencil  only,  and  was  not  executed  so  as  to  pass  real  estate.  Application  being  made 
to  the  Ecclesiastical  Court  for  probate,  it  was  refused ;  but  this  deciaion  was 
reversed  by  the  Privy  Council,  and  probate  was  accordingly  granted  on  the 
2nd  December,  1841,  in  the  province  of  Canterbury,  and  on  the  3rd  of  January* 
1842,  in  the  province  of  York.  The  executors  then  instituted  a  suit  for  toe 
administration  of  the  testator's  estate ;  and  on  the  1st  of  February,  1843,  a 
decree  was  made  therein,  referring  it  to  the  Master  to  make  certain  inquiries  as 
to  the  state  of  the  proprty,  &c.  On  the  1st  of  March,  1845,  the  Master  made 
his  general  report,  whereby  he  found  that  the  balance  in  the  hands  of  the 
executors  amounted  to  7,^7/.  4s.  8d.,  and  that  the  testator^'s  personal  estate, 
not  specifically  bequeathed,  consisted,  at  the  time  of  his  death,  of  mortgage 
securities,  other  chattels  real,  bonds,  &c.,  but  that  there  were  no  leaseholds. 
He  found  also  that  there  were  no  chattels  real  but  the  mortgages,  and  certain 
shares  in  railway  and  other  companies,  and  that  these  shares  were  by  the  consti- 
tution of  the  several  companies  declared  to  be  personal  estate ;  and  in  the  second 
part  of  the  third  schedule  to  the  report,  the  snares  were  fully  described  and  set 
lorth.  lliey  consisted  of  sixty  50/.  shares  in  the  Edinburgh  and  Glasgow 
Railway  Company,  forty-five  90L  shares  in  the  Edinburgh,  Leith,  and  New- 
haven  Railway  Company,  five  100/.  shares  in  the  Liverpool  Gas  Light  Com- 
pany, ten  SO/,  shares  in  the  Lancaster  Gas  Liffht  Company,  and  forty  100/L 
shares  in  the  Harrington  Dock  Company.  The  Liverpool  Gas  Light  Company 
was  incorporated  by  an  Act  of  Parliament  of  the  58th  Geo.  3,  and  was 
empowerea  to  purchase  lands  and  buildings.  The  subscribers  to  the  joint  stock, 
which  was  to  be  of  the  amount  of  50,000/.,  were  each  of  them  to  be  entitled 
to  a  right  and  interest  in  the  capital  or  joint  stock,  in  proportion  to  the  number 
of  shares  which  they  held  therein,  and  to  a  like  proportionate  share  in  the  profits 
and  advantages  attending  the  capital  or  stock ;  and  it  was  enacted  that  all 
shares  in  the  undertaking,  and  tne  interest,  profits,  and  advantages  thereof, 
should  be  deemed  personal^  and  not  of  the  nature  of  real  property,  and,  as  such 
personal  estate,  should  be  transmissible  accordingly.  The  Lancaster  Gas  Light 
Company  is  a  partnership  constituted  by  deed,  dated  the  20th  day  of  January, 
1836,  whereby  the  stock,  amounting  to  94,000/.,  was  to  be  raised  and  contri^ 
buted  in  shares  of  20/.  each,  and  to  oe  assignable  in  a  prescribed  form ;  the 
land,  houses,  buildings,  and  other  things  belonjring  to  the  company,  were  to 
be  vested  in  trustees ;  and  it  was  expressly  provided  that  the  snares  in  such 
land,  houses,  buildings,  and  other  things,  or  any  purchase-money  for  the  same, 
should  be  and  be  deemed  personal  estate ;  and  there  was  power  to  dissolve  the 
concern,  sell  the  property,  and  apply  the  money  in  a  proper  manner,  and  divide 
the  residue,  if  any,  among  the  snareholders,   according   to  their  respective 
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shares  and  interests  therein.   The  Harrington  Dock  Company  is  also  a  partner 
ship  constituted  hj  deed,   and  was  formed  for  purchasing   land,   and  for 

{protecting  and  improving  the  same,  by  the  erection  of  a  sea-wall,  and  the 
brmation  of  a  canal,  wharfs,  and  buildings  for  the  reception  and  discharge 
of  ships,  and  other  things  appertaining  thereto ;  thp  capital  was  to  be  S00,000?., 
to  be  divided  into  2,000  shares  of  100/.  each ;  the  company  might  raise  money 
on  mortgage  and  invest  money  on  real  security ;  and  it  was  provided  that  all  the 
property  in  the  company,  as  between  the  shareholders,  should  always  be 
considered  as  personal  estate,  and  every  shareholder  was  to  be  interested  in  the 
profits,  and  liable  to  the  losses  of  the  company,  in  proportion  to  his  share;  and 
there  was  to  be  no  benefit  of  survivorship  amongst  the  shareholders,  but  every 
/Shareholder  was  to  have  a  distinct  and  separate  right  to  his  share,  and  the  same 
was  subject  to  the  regulations  of  the  deed,  and  subject  to  his  disposition  by 
deed  or  will,  or,  in  case  of  intestacy,  to  be  transmissible  to  his  personal  repre- 
sentatives; and  there  was  a  provision  for  the  dissolution  of  the  company,  the 
sale  of  the  property,  and  the  winding-up  of  its  concerns,  and  for  the  division 
of  any  surplus  among  the  shareholders. 

Some  of  the  mortgages  had  been  realized  under  the  decree  of  the  Court,  but 
part  of  them,  together  with  the  whole  of  the  railway  and  other  shares,  were  still 
outstanding.  The  pure  personalty,  independently  of  the  mortgages  and  shares, 
was  insufficient  to  pay  debts  and  legacies,  and  iience  the  question  arose  as  to 
whether,  under  the  9  Geo.  C,  c.  86,  the  charity  legacies  should  abate  in 
proportion  to  the  amount  thereof  payable  out  of  the  proceeds  of  the  shares. 
Several  sums  of  money  had  from  time  to  time  been  paid  to  Mrs.  Parker,  the 
tenant  for  life,  in  respect  of  the  income  of  the  personal  estate,  and  a  second 
question  arose  as  to  whether  she  had  a  right  to  the  actual  income  of  the  per* 
Bonalty,  as  it  stood  at  the  death  of  the  testator,  till  conversion  and  investment 
by  the  trustees,  or  only  to  so  much  thereof  as  would  be  equal  to  the  dividends 
and  interest,  or  produce  arising  therefrom,  if  converted  and  invested.  The 
cause  now  came  on  upon  further  directions. 

Turner  (with  him  GeUartSf  for  the  plaintiffs,  stated  the  case,  and  observed^ 
that  railway  shares  in  Scotland  are  not  within  the  Statute  of  Mortmain 
(9  Geo.  8,  c.  86).  {MaddntaahY.  Townaendy  16  Ves  .880.)  (a)— [The  Master 
of  the  Rolls.— You  need  not  trouble  yourself  on  that  point ;  it  is  clear.] 
Then  as  to  the  Liverpool  Gas  Light  shares,  the  company  is  established  by  Act 
of  Parliament,  and  the  shares  are  thereby  constituted  personal  estate,  and  are 
therefore  applicable  to  charitable  purposes  by  will.  {Thompson  v.  Thom]f9on, 
C.C.C.  88.)(6)  The  objects  of  the  Statute  of  Mortmain  were  two— to  hinder 
corporations  from  acquiring  lands,  and  to  prevent  the  disherison  of  heirs.  The 
latter  cannot  take  place  here,  and  the  Act  of  Parliament  makes  the  company 
a  corporation,  and  gives  it  its  powers.  The  Lancaster  Gas  Light  shares  are 
constituted  personalty,  not  by  Act  of  Parliament,  but  by  the  deed  of  settlement. 
Now,  how  could  the  executors  realise  these  shares  ?  Obviously  only  by  sale 
thereof,  or  by  an  application  to  the  Court  for  a  dissolution  of  the  company,  and 
an  account ;  and  in  neither  i»8e  does  the  Statute  of  Mortmain  apply. '  They 
dted  Mtnrch  ▼•  Atiofney-General  (5  Beav.  488);  (c)    Attorney-General  y^ 

(a)  In  Maekinioth  t.  Toumtend,  a  loguj,  to  be  of  the  fonde,"  or,  **  thit  the  ftmdi  thaU  be  liaUe,'* 

laid  oat  in  land  in  Scotland,  for  a  charitf  established,  or,  "  that  a  share  of  the  funds  shaU  be  paid,"  ai«. 

vasheidnot  to  benlthinthaciMptioAOfthesta.  not  so  connected  with  land  as,  nnder  the  Mortnals 

tate  9  Geo.  2,  e.  36.  Act,  to  reader  invalid  a  gift  of  them  to  charity,  a|. 

(6)  In  IVMiifuoaT.  Thompttm,  shares  in  thcLon-  though  the  assets  of  the  Assorance  Company  con- 

don  Gas  Light  and  Coke  Company  were  held  not  to  sist  partly  of  real  estate.    The  mle  is  the  same, 

be  within  the  Statute  of  Mortmain.  though  by  the  poUcy,  scaled  with  the  corpoiate  scai 

{€)  In  March  r.  Attornqf^Otmrdl,  policies  of  as-  of  the  company,  the  assured  become  a  member, 
c,  by  whidi  ttM  directort  engage «« to  pay  out 


SPARLING  V.  PARKEB.  161 

GUes  (5  Law  J.  N.  S.  44  ch.  App.  Shel.  St  Mort.  988);  (a)  DuHaurmeUn 
V.  Sheldon  (1  Beav.  79) ;  (b)  Bligh  v.  Brent  (2  You.  &  ColL  Exch.  268). (c) 

Purvis  (fValpoIe  was  with  him),  for  Mrs.  Parker,  the  tenant  for  Ufe.— * 
The  Scotch  shares  are  not  within  the  Mortmain  Act ;  and  as  to  the  English 
shares,  the  case  of  the  Liverpool  Gas  Light  Company  is  strongest  against  the 
charity.  But,  in  the  first  place,  it  is  to  be  observed,  that  the  Statute  of 
Mortmain  has  in  view  the  disherison  of  the  heir,  and  forbids  lands  to  be 
given  in  mortmain,  except  in  a  particular  mode  stated  in  the  Act.  Now,  the 
principle  on  which  the  supporters  of  the  charity  have  dealt  witli  this  question  is 
not  the  true  principle  applicable  to  the  case,  for  it  by  no  means  follows  that, 
because  the  Act  of  Parliament  says  the  property  of  the  company  shall  devolve 
as  personalty,  it  shall  not  retain  all  the  other  properties  of  land,  and  fall  within 
the  provisions  of  the  Mortmain  Act.  The  reason  for  making  it  devolve  as 
^  personal  estate  had  no  reference  to  the  Mortmain  Act  at  all,  but  only  to  the 
mixture  of  real  and  personal  estate,  and  the  inconvenience  of  the  devolution  of 
each  to  different  persons  on  the  death  of  a  shareholder,  and  the  distribution  of 
his  estate.  The  New  River  Company  was  the  first  that  introduced  that  provision 
into  their  Act.  March  v.  The  Attomey-General  is  relied  on,  but  it  is  not 
applicable  to  this  case ;  for  in  Assurance  Companies  all  right  of  the  assured 
member  to  any  share  or  interest  in  the  company  or  its  property  is  gone  at  his 
death,  and  he  is  no  longer  a  partner ;  and  all  that  his  representatives  can  do  is 
to  go  upon  the  contract  agwist  the  directors,  the  claim  being  clearly  one  of 
debt.  Now,  looking  at  the  Liverpool  Gas  Company  first*  they  make  gas,  and 
transmit  it  by  pipes  laid  in  the  soil,  in  a  way  analogous  to  the  case  of  die  New 
River  Company,  who  had  a  right  to  conduct  water  on  the  surface  of  the  ground, 
and  for  part  of  the  way  under  the  ground ;  and  if  the  shares  in  the  latter 
company  be  real  estate,  why  not  also  those  of  the  former  ?  The  only  difference 
between  the  companies  is  in  respect  of  the  material  employed  by  them  in  their 
operations,  the  material  of  the  one  bein^  natural,  and  that  of  the  other  manu- 
factured ;  but  that  difference  is  of  no  importance,  and  the  shares  of  each  are 
alike  real  property.  The  Act  of  the  Liverpool  Gas  Company  was  passed  to 
incorporate  a  large  number  of  shareholders,  and  to  regulate  the  devolution  of 
their  shares,  but  for  nothing  more.  [The  Master  of  the  RoLLS.*-Can  you 
tell  me  what  is  the  interest  of  each  particular  shareholder — how  can  he  realize 
the  value— can  he,  under  any  circumstances,  make  himself  owner  of  any  part 
of  the  land  ?  All  these  questions  are  important.^  Take  the  case  of  the  New 
River  Company,  for  instance :  if  the  whole  land  is  vested  in  the  company,  and 
the  company  consists  of  a  given  number  of  shareholders,  each  indiviaual  share- 
holder holds  a  proportionate  part  in  the  same  manner  as  the  company  does  the 
whole.  [The  Mastkr  of  the  Rolls. — ^The  whole  is  made  up  of  its  parts,  and 
each  individual  has  an  interest  in  part,  the  same  as  the  company  has  in  the  aggre- 
gate.] Yes ;  just  so.  As  to  the  Liverpool  Gas  Company,  therefore,  their 
shares  are  to  be  considered  real  estate  within  the  Mortmain  Act  {Buckridge 

(a)  In  Attorney.Gtnoral  r.  QiUt,  India  tloek  (e)  BHghr,  BrmU^Thtt  tkWM  in  tke  ChelMft 

mven  to  a  charity  was  held  not  to  be  within  tba  Watenroiks  Company  are  personal  propertar»  and  will 

Statute  of  Mortmain,  being  held  only  for  trast  therefore  pass  by  a  wUl  not  ezeeatedaeccmttng  to  the 

pnrpoecs.  provisions  of  the  Statute  of  Fmnds. 

(6)  In  JDv  jEToMrrndteT.  ShOim^  a  devise  of  lands  Rsal  property,  held  lor  the  purposes  of  a  trading 

was  made  to  English  snbjeots,  oa  tnut  to  sell,  and  company,  is,  ia  eqniW,  to  be  deemed  in  the  nature 

after  payment  of  mortgages,  to  inveet  the  surplus  of  personal  estate,  aittMrogh  the  eommmy  is  a  cor« 


of  personal  estate,  aittMrogh  the  eommmy  is  a  c 
poiation,  and  the  shans  are  assignable ;  and 
shaieholder  is  not  ansmerahle  for  the  acts  of 


asoneye  in  the  fands,  in  trust  for  persons  sosse  of  , 

whom  wete  aliene  ■;  and  the  Crown  was  held  not  to  shaieholder  is  not  anspwerahle  for  the  acts  of  i 

be  entitled  to  the  shares  of  the  aUens,  either  in  land  otherpimriaHoB  to  the  partnership  ooncsnu 
or  in  money. 


m  REAL  PROPERTY  AND  CONVEYAKCING  CASES. 

V.  Ingram,  2  Ves.  652,  663;  (a)  Knapp  v.  fFiWams,  4  Ves.  430,  n. ;  (6) 
Howse  V.  Chapman,  4  Ves.  542  ;(c)  Rew  v.  Bates,  3  Price  341 );(({)  and  as  to 
the  shares  of  the  other  two  companies,  it  is  useless  to  argue  the  point,  for  their 
agreement  is  simply  a  contract,  and  the  acts  of  individuals  can  have  no  effect 
whatever  in  altering  the  character  of  property.  They  cannot  say  that  land  shall 
not  descend  to  the  neir,  for  instance,  or  that  it  shall  not  be  liable  to  curtesy 
or  dower,  or  continue  to  possess  any  other  property  the  law  has  given  it.  ITiey 
cited  Ew  parte  Ijancaater  Canal  Company,  Re Dilworth  (1  Deac.  8,  Chitt.  411 » 
1  Mont.  116,  1  Mont.  &  Bli.  94),  as  to  such  shares  being  <^  within  the  order 
and  disposition,^  in  case  of  bankruptcy  ;  and  Bradley  v.  Soldaworth  (3  Mee.& 
W.  422),  as  to  their  being  the  subject  of  verbal  contract.  As  to  the  acts  of 
individuals  having  no  operation  so  as  to  alter  the  character  of  property,  they 
cited  Baxter  V.  Broume  (7  Man.  &  Gr.  198);  Barker  v.  Thay  (9  B.  &  Cr.  489); 
Attorney-General  v.  Mangles  (5  Mee.  &  W.  120).  Next,  as  to  the 
interest  of  Mrs.  Parker,  the  tenant  for  life.  The  testator  intended  to  give 
her  the  income  of  the  property  in  specie,  till  conversion.  Probate  of  the 
will  was  granted  in  December,  1841,  or  January,  1842 ;  that  is,  four  years 
after  the  testator^s  death ;  and  until  probate  was  taken  out,  there  was  no 
possibility  of  doing  any  thing  with  the  personal  estate.  There  was  no  neglect, 
therefore,in  not  con  vert  mg  sooner;  and  since  the  will  was  proved,  every  endeavour 
has  been  made  to  get  in  the  personal  estate,  of  which  no  part  bears  more  than 
the  ordinary  interest.  It  is  clear  the  testator  contemplated  the  possibility  of  a 
longer  time  than  a  year  being  required  for  the  conversion,  and  he  has  given  Mrs. 
Parker  an  interest  for  life  m  the  surplus,  after  payment  of  all  expenses ;  but 
in  the  mean  time,  and  up  to  the  period  when  all  the  property  is  realized,  we  claim 
the  actual  interest  or  income  which  may  result  from  it.  They  cited  Barnard  v. 
Sitwell  (6  Ves.  520)  ;(e)  Bethune  v.  Kennedy  (1  My.  &  Cr.  141).  (/) 

Roupell  (with  him  Whitmarah),  for  Charles  Sparling,  the  legatee  in 
remainder. — As  to  the  iirst  point,  the  Statute  of  Mortmain  is  a  particular  fetter, 
and  property  may  be  considered  personal  estate  for  commercial  or  otiier  pur- 
poses, and  yet  retain  the  character  of  real  estate  for  the  purposes  of  charity.  [The 
Master  of  the  Rolls. — What  say  you  to  Mr.  Purvis's  argument,  of  the  whole 
being  made  up  of  the  parts,  and  therefore,  that  each  individual  share  is  so  far  of 
the  same  nature  as  the  aggregate  ?  It  is  very  true  in  mathematics,  that  the  whole 
is  made  up  of  its  aliquot  parts;  but  whether  the  principle  holds  in  such  a  case  as 
this,  needs  a  little  more  examination.]  Yes,  a  share  gi\'es  an  interest  in  the 
land  from  the  first,  and  does  not  become  so  by  any  subsequent  process.  Take  a 
bond  debt,  for  instance,  and  a  bond  debt  put  in  force  by  suit ;  they  are  very 

(a)  la  Buckridge  y.  Ingram,  shares  !d  th«  nmvi-  the  residue  of  his  personal  estate.    The  coUectioa 

gntion  of  the  river  Avon,  under  the  statute  10  Anne,  and  investment  of  the  personal  estate  were  delayed 

ivere  held  to  be  real  estate.  for  some  time,  and  Lord  Eldon  held  the  tenant  for 

(6)  In  Knc^  y.  WilUams,  it  was  held  that  the  life  entitled  to  the  interest  from  the  end  of  one  year 

mortgage  of  turnpike  tolls  was  within  the  Mortmain  from  the  death  of  the  testator.    An  accumuladoa 

Aet.  was  directed  (for  how  long,  not  mentioned),  and 

(c)  In  Howse  y.  Chapman,  a  gift  of  a  navigation  Lord  Eldon  limited  the  time  to  one  year. 

share,  as  well  as  of  mortgages,  turnpilce  bonds,  £cc.,  (/)  In  Bethune  v.  Kennedy,  the  testotriz,   after 

was  held  void  under  the  9  Geo.  2.  c.  36.  making  two  specific  bequests  of  sums  in  the  Long 

(d)  In  Rex  v.  Boies,  it  was  held  that  instruments  Annuities,  gave  the  residue  of  her  property,  nil  she 
(called  bonds)  for  securing  sums  on  parish  rates  did  or  might  possess  in  the  funds,  copyhold  and  lease- 
were  within  the  statute.  hold  estates,  to  her  sisters,  durinc  their  lives ;  and 

(e)  In  Barnard  v.  SUweU,  there  was  a  direction  at  the  decease  of  both,  to  be  divided  equally  between 
to  lay  out,  with  all  convenient  speed,  the  residue  of  her  cousins.  The  tesUtriz's  estate,  after  satisfying 
the  personal  estate  of  the  testator  in  the  purchase  the  specific  bequests,  consisted  in  part  of  150/.  per 
ofrealestate,  to  be  tettied;  and  the  interest  of  such  annum  in  the  Long  Annuities.  Held,  that  the  sis* 
residue  of  testator's  personal  estate  was  to  accumu-  ters  were  entitled  to  receive  the  dividends  accruing 
late  and  be  laid  out  in  lands,  to  be  settied  in  like  on  the  Long  Annuities  as  a  specific  legacy, 
manner  as  the  testator  had  directed  with  respect  to 
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different  things,  the  one  being  a  chose  in  action,  and  the  other  connected  with 
the  land ;  but  a  share  is  so  connected  from  the  first.  The  case  of  an  insurance 
office  is  also  clearly  distinguishable,  for  a  policy  is  only  a  chose  in  action,  a 
mere  right  of  action  against  the  company,  which  the  shares  in  question  are 
not.  They  cited  Harrison  v.  Harrison  (1  Russ.  &  My.  71 ;  1  Taml.  «78).  (a) 
Then,  as  to  the  second  point,  our  claim  is  adverse  to  that  of  Mr.  Pur> 
vis^s  client.  The  testator  ordered  his  executors  to  sell,  and  invest  in  land,  and 
Mrs.  Parker  was  to  have  the  income  of  the  property  so  converted*  during  het 
life.  There  was,  therefore,  no  express  intention  that  the  property  should 
remain  to  be  enjoyed  by  the  tenant  lor  life  in  specie.  (Alcock  v.  JSlopery  2  MyU 
b  E.  699—703;  (6)  Pickering  v.  Pickering,  4  Myl.  &  Cr.  889 ;  (c)  Douglas 
V.  Congrevej  1  Kee.  410 ;  (d)  CaldecoU  v.  Caldecott,  1  Y.  &  C.  C.  C.  312 ;  (e) 
La  Terriers  v.  Bulmer,  2  Sim.  18.^  (/)  There  is  nothing  in  the  Master^s 
report  to  shew  that  the  property  might  not  have  been  sold  to  advantage.  [The 
m  ASTER  of  the  Rolls. — Supposing  it  sold,  and  the  money  invested  in  stock,  is 
Mrs.  Parker  to  have  t  he  di viaends  of  that  from  the  death  of  the  testator  ?  Are  you 
to  make  an  estimate  of  what  stock  might  have  been  purchased  with  the  produce  of 
the  property  if  sold,  and  allow  her  Uie  dividends  on  that  from  the  death  of  the 


(a)  In  Mwrrium  ▼.  HorrifOM,  a  testator  gnT«  hit 
personal  estate  to  chariuble  uses,  and  contracted  to 
sell  his  real  estate,  but  the  sale  was  not  completed 
Id  his  lifetime.  His  lien  on  the  estate  for  the 
amount  of  the  purchasc-money  was  held  to  be  an 
interest  in  land  within  the  Statute  of  Mortmain. 

(fr)  Alcock  T.  ^/flper. —Where  a  testator  limiU 
Ms  residuary  property  to  one  for  lllb,  with  remidnders 
o^er,  it  is  primd/aeie  to  be  intended  that  the  testa- 
tor means  that  the  property  which  is  eiven  to  the 
tenant  for  life  is  to  pass  to  those  entitled  in  remain- 
der ;  and  if  nay  part  of  the  property  be  of  a  wasting 
nature,  as  long  annuities,  or  leateholds,  it  must  be 
immediately  sold  and  oonTcrted  into  permanent  pro- 
perty, unless,  upon  the  whole  context  of  the  will,  it 
shall  appear  that  the  testator  had  not  that  inten- 
tion. 

Where  the  testator  gave  the  residoe  of  Us  estate, 
real  and  personal,  to  his  executors,  in  trust,  to  per- 
mit bis  wife  to  receive  the  rents,  profits,  and  annual 
proceeds  thereof,  to  her  sole  use  during  her  llfSe,  and, 
after  her  decease,  upon  trust,  to  sell  his  freehold 
house  in  Oxford -street,  and  also  his  leasehold  houses, 
by  auction;  and  the  testator  desired  that  £.  A. 
should  be  employed  as  aaetioaeer  to  convert  the 
whole  of  hia  estate  into  money,  for  the  purposes 
therein  mentioned;  it  was  held,  that  the  widow  was 
entitled  to  enjoy  for  her  life  the  lasome  of  the  teata* 
tor*«  LonflT  Annuities. 

(r)  Pickering  v.  Pkkering,—Vf\itTt  lensehold  or 
other  perishable  property  is  iodnded  la  a  gift  of  all 
the  testator's  estate  and  effects,  to  one  person,  for 
life,  witfi  a  remainder  over,  after  his  decease,  the 
property  is  not  to  be  converted  Into  money  at  the 
teatator*s  death,  if  the  will  contains  indications  of 
an  intcatioa  that  the  tenant  for  life  should  enjoy 
the  property  In  its  eilsting  state. 

(d)  DwgloM  V.  Cro^reoe.— The  testator  devised 
and  bequeathed  the  residue  of  his  estate  and  effects, 
r«al  and  personal,  to  trustees,  on  trust,  to  convert 
the  ssime  into  government  securities,  in  their  own 
names,  and  pay  the  iaterett  and  dividends  to  M.  for 
life,  and  afterwards  to  pay  and  transfer  such  residue 
in  equal  moieties  to  persons  therein  ssentiooed. 
Held,  that  the  tenant  for  life  was  entitled  to  the  in- 
teicat  of  the  residue,  making  interest  as  it  stood  at 
the  time  of  the  testator's  death,  uatil  the  end  of  one 
year,  or  so  much  of  that  year  as  should  elapse  before 
the  conversion  of  the  residue  according  to  the  direc* 
tioBofthewUL 


(e)  CaJdeeoit  v.  Caldecctt, ^Tht  testator  gave 
the  residue  of  his  pcrsoaal  estate  to  his  executors, 
in  trust,  to  be  from  time  to  time,  as  Uiey  should 
think  best,  turned  into  moneys,  for  the  payment  of 
his  debts  and  legacies ;  and,  subject  thereto,  he  dl- 
rected  them,  from  time  to  time,  to  invest  the  same, 
with  all  accumulating  produce,  in  purchase  of  other 
lands,  to  be  situated  as  conveniently  as  might  be  to 
certain  real  esUte  devised  by  him  in  a  former  part 
of  bis  will;  and  his  will  was.  that  such  purchased 
premises  should  be  conveyed  to  the  same  uses,  &e. 
as  his  devised  lands ;  and  that  the  Interest  and 
produce  of  his  said  personal  estate,  till  the  said 
money  should  be  so  invested,  should  be  paid  to  the 
persoa  who  would  be  entitled  under  the  trust  to  the 
rents  and  profits  of  the  said  premises,  if  actoally 
purchased,  as  an  addition  thereto.  Held,  that,  sub- 
jcet  to  the  usual  provisioas  for  the  payment  of  the 
testator's  debts  and  legacies,  the  tenaat  for  life  was 
entitled  to  the  income,  as  from  the  testator's  death, 
of  such  parts  of  the  personal  estate  as  were  at  the 
time  of  his  death,  and  had  since  renudned,  in  such 
investments,  as  would  have  been  recognised  by  the 
Court  as  proper ;  but  that  with  regard  to  such  parts 
of  his  personal  estate  as  were  at  the  time  of  his  death, 
and  had  since  remained,  in  such  investments  as  could 
not  be  so  recognised,  the  rule  applied  by  Lord 
£klon  to  leasehold  property  in  GUftan  v.  Belt  (7 
Ves.  89),  snd  by  Sir  William  Grant  to  copyhold,  in 
Walkfr  v.  Shore  (19  Ves.  387),  must  be  applied  in 
this  case.  An  express  direction  by  a  testator  for  the 
conversion  and  for  investment  of  his  personal  pro- 
perty, from  time  to  time,  as  trustees  may  think  fit, 
will  not  necessarily  prevent  the  operation  of  the 
general  rule,  that,  where  personal  property  is  given 
in  a  scries  of  limitations,  it  shall  be  invest^  in 
such  securities  as  are  approved  of  by  a  Court  of 
equity,  for  the  benefit  of  parties  interested  in  renuun- 
dcr  airter  the  death  of  the  tenant  for  life. 

(/)  La  Terriere  v.  Bs^mer.— Tenant  for  life  of  a 
residue,  directed  to  be  laid  out  la  certain  securities, 
is  entitled  to  the  income  accrued  in  the  first  year 
after  the  testator's  decease,  on  such  parts  of  the 
testator's  esUtc  as  are  invested  at  his  death  in  the 
proper  securities,  and  on  such  parts  as  are  after* 
wards  so  invested  within  the  same  year ;  but  the 
iBOome  before  such  investment  forms  part  of  the 
capital  of  the  residue. 
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testator,  or  one  year  after  ?  How  do  you  work  it  out  ?  Do  you  mean  to  follow^ 
the  rule  ia  Scoit  v.  Dimes  ?  Where  in  this  case  do  you  find  a  direction,  or  any 
thing  from  which  you  can  infer  it,  to  sell  and  invest  in  stock  in  the  mean  time, 
and  then  in  land  ?  Suppose  the  executors  ^ould  judge  it  not  to  be  convenient 
to  take  any  step  till  the  end  of  the  year,  when  they  had  a  prospect  of  a  good 
puschase,  what  then  ?  ]  There  is  a  positive  direction.  [The  Master  of  the 
Rolls.— Yes,a8  soon  as  may  be.]  The  immediate  object  of  the  disposition  would 
have  been  effected,  though  the  purchase  of  the  land  could  not. 

Kinderaley^  for  the  heir-at-law,  who  claimed  an  estate  contracted  to  be  pur« 
chased  by  the  testator,  and  which  did  not  pass  under  the  will. 

Tinney  and  Perry ^  far  John  and  William  Sparling,  cited  Taylor  y.  Clarke 
(1  Hare,  161),  (a)  and  tlie  38th  Geo.  3,  c.  60,  s.  99,  by  which  the  land-tax  is 
made  personal  estate,  and  commented  on  Jttomey-General  v.  GUes,  Caldecott 
V.  Caldeeoit^  and  Douglas  v.  Congreve. 

Turner^  in  reply,  observed,  that  the  distinction  was,  that  in  one  set  of  cases 
you  had  a  direct  remedy  against  the  land  for  payment  of  the  charge,  and  in 
the  other,  not ;  but  if  the  things  be  taken  as  personalty,  the  mere  circumstance 
that  it  may  affect  the  land  will  not  bring  the  case  under  the  Mortmain  Act. 

The  Master  of  the  Rolls. — The  question  as  to  the  Mortmain  Act  is  one 
of  considerable  importance  and  great  difficulty,  and  I  must  look  into  it  further, 
and  reserve  my  opinion  upon  it.  As  to  the  construction  of  the  will,  however^ 
and  the  question  raised  as  to  the  interest  of  the  tenant  for  life,  I  do  not  think 
there  is  much  difficulty.  Every  case  of  the  kind  must  depend  on  its  own 
peculiar  circumstances.  Questions  of  tliis  kind  continually  arise,  whether  the- 
tenant  for  life  is  entitled  to  enjoy  property  in  specie,  either  during  life  or  during 
some  particular  limited  period ;  and  what  is  here  to  be  considered  is^  whether  the 
tenant  for  life  is  entitled,  under  the  circumstances  of  this  case,  to  enjoy  the 
property  in  specie  until  the  conversion  is  actually  made.  There  is  no  point 
macle  here  that  this  is  perishable  property,  or  that  it  is  wearing  out ;  though  it 
is  true  it  is  not  that  sort  of  property  in  which  the  Court  would  direct  invest- 
ments to  be  made.  It  is  nevertneless  perman^it  property ;  and  we  are  to  find 
out  what  it  is  the  testator  intended  should  be  dfone  with  it  till  the  time  of 
conversion  should  arrive,  which  he  himself  has  directed  to  be  adopted.  I  find 
nothing  in  the  will  at  all  pointing  to  the  notion  that  there  must  be  an  immediate 
sale  and  conversion,  and  investment  of  the  produce  of  the  sale  in  stock,  till  it 
<xnild  be  afterwards  invested  in  land.  Wnat  the  testator  says  is  this : — ^^  I 
give,  devise,  and  bequeath  all  my  moneys,  securities  for  money,  and  also  all  my 
real  property,^  to  the  trustees,  <^  upcm  truat  that  they  shall  invest  all  such 
moneys  as  shall  be  uninvested  at  the  time  of  my  decease,  after  providing  for  the 
bequests  hereinbefbre  and  hereinafter  contained,  and  also  all  tne  amount  of  all 
mortgages,  shares,  be.  as  can  be  immediatdy  sold  without  disadvantage,  and 
otherwise,  as  soon  as  may  be,  in  the  purchase  of  lands,  as  they  shall  judge  most 
advantageous  and  oonvenient  to  die  estates  I  already  possess.^  The  estates 
were  not  devised  by  his  will,  because  it  was  not  duly  executed ;  but  he  intended 
so  to  devise  them,  because  he  has  so  expressed  it,  and  he  has  allowed  a  post- 
|)onement  of  the  time  of  sale  with  reference  to  the  advantage  of  those  estates 


5pcroeiit.ia1iMiMnitlne.  Hdd,  Itet  tlM  teiMnt 
ftir  life  wonld  be  entitled  to  IncoBie  MtmUly  pro* 


(a)  InSrV^yloTT.  CIoHbe,  Uie  teitstor  direetod  his 
veal  and  penonnl  eetate  to  be  converted,  got  in,  and 

invested  in  govanunent  orieal  Mcuritiee,  and  the  daoedbynichoftheproperbroftheteetatorat  was 

intenetf  dividend!,  and  annual  prodnee  to  be  paid  to  invested  aeoording  to  his  viiu,  from  the  time  of  sneh 

Us  widow  for  her  Ufe.  The  greater  part  of  testator's  investment ;  bat  that  he  was  not  entitled  daring  the 


property  at  his  daatt  ennristrd  of  capital  in  a  parU  itBt  year  altar  the  testator's  dsath  tonlaigerin* 

aerahip  business  abroad,  to  be  withdrawn  by  instal*  coase  in  respect  of  sneh  part  of  the  tsetator's  pro* 

meats  in  the  course  of  three  or  five  years,  at  the  pssty  as  was  not  so  investodthnB^he  property  wo  " 

4i8ention  of  his  exccatorsi  sad  bearing  interest  at  have  prodneed  if  invested  aeoording  to  the  «ilU 
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which  he  intended  to  devise.  He  then  directs  the  trustees  to  receive  the 
interest,  rents,  and  profits  yearly  or  half-yearly  accruing  from  all  and  every 
part  of  his  r^  and  personal  estate  until  converted  into  real  property.  Bfe 
does  not  direct  an  immediate  sale;  but  having  the  word  <^ immedfiately ** 
connected  with  the  words  "without  disadvantage,''  and  having  the  words 
^<8o  soon  as  may  be''  connected  with  the  words  '^as  they  shall  judge 
most  advantageous  and  convenient  to  the  estates  I  already  possess,"  and  having 
regard  to  those  causes  of  postponement  which  he  had  specially  referred  to,  he 
directs  that  the  interest,  rents,  and  profits  of  his  personal  estate  should  be  paid 
to  this  lady,  Eliza  Helen  Parker,  for  her  life ;  and  then,  after  her  death,  he  gives, 
devises,  and  bequeaths  all  his  said  real  and  personal  estate  not  converted  into 
real  estate  to  Charles  (as  he  believed),  the  second  son  of  William  Sparling,  then 
a  captain  in  her  Majesty's  15th  Light  Dragoons,  and  to  his  first  and  other 
sons,  in  the  usual  mode  of  succession ;  failing  whom,  he  cives,  devises,  and 
bequeaths  all  his  said  real  and  personal  estate,  until  convertedinto  real  estate,  to 
John,  the  third  son  of  William  Sparling,  and  so  on,  with  another  like  limitation 
over.  I  cannot  certainly  collect  from  this  will  that  the  testator  intended  that 
there  should  be  a  conversion  of  his  personal  property  into  real  immediately, 
come  what  might  Now  a  trustee  having  a  discretion  to  exercise  his  judgment 
in  that  way,  and  being  called  upon  to  exercise  it,  would  not  be  allowed  to  do 
so  in  such  a  capricious  manner  as  to  be  injurious ;  and  a  good  deal  of  the 
discussion  proceeded  upon  the  supposition  that  there  had  been  some  want  of 
discretion  on  the  part  of  the  trustees.  That,  however,  is  disavowed,  and  very 
properly ;  but  the  argument  proceeded  in  part  upon  that  footing.  Nobody 
nadany  authority  to  sell  for  four  years  after  the  death  of  the  testator,  and 
therefore  no  fault  is  attributable  to  any  one.  The  testator  has  said  this :  <<  Let 
there  be  a  conversion,  if  my  estate  requires  it ;  but  in  the  meantime,  and  until 
the  conversion  takes  place,  I  give  the  profits  to  the  tenant  for  life."  The 
conversion  which  he  contemplate  could  not  take  full  efi^ect,  first  of  all,  because 
bis  will  was  disputed  and  not  proved,  and  then  when  it  was  established  it  did 
not  affect  the  real  estate ;  but  that  is  no  reason  why  we  should  try  to  escape 
from  the  intention  which  he  has  expressed,  nor  do  I  see  any  way,  1  confess,  to 
escape  from  the  direction  which  he  gives.  He  expressly  says  that  he  means  to 
comprise  all  that  he  possessed,  or  that  in  any  way  belonged  to  him,  of  what 
nature,  kind,  or  description  soever ;  and  that  being  the  property  which  he  calls 
his  said  real  and  personal  estate,  it  is  said  that  the  rule  of  this  court  is  so  abso- 
lute that  I  must  consider  it  the  duty  of  the  executors,  who  were  not  then  existing, 
to  have  converted  it  into  real  property  within  the  year.  I  think  I  have  no 
occasion  here  to  revert  to  that  doctrine  which  has  heen  so  much  contested  in 
this  court,  and  as  to  which  there  have  been  so  many  decisions  of  difierent 
judges.  It  is  very  much  to  be  regretted  that  there  is  no  rule  that  can  be  relied 
upon  on  that  subject.  I  think  I  am  not  at  present  called  upon  to  decide  the  pointy 
because  it  appears  to  me  that  in  the  construction  of  this  will  the  words  of  the 
testator  authorize  me  to  say  that  the  tenant  for  life  shall  have  the  income 
of  the  property  as  it  stood  at  the  testator's  death,  from  the  time  of  his  death  till 
it  shall  be  converted,  and  I  think  there  should  be  directions  for  that  purpose. 

Friday^  April  17. 

The  Master  of  the  Rolls.— In  this  case  the  testator  bequeathed  certain 
legacies  for  charitable  purposes ;  and  with  a  view  to  the  question  whether  any 
abatement  of  those  legacies  ought  to  be  made  under  the  operation  of  the  Statute 
of  Mortmain,  the  Master  was  oirected  to  distinguish  such  parts  of  the  testator's 
personal  estate  ^^  as  at  the  time  of  his  death  consbted  of  leaseholds,  mortgage 

VOL.  II,  H 
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purities,  or  Other  chattels,  real  or  otfaerwise,  arising  from  or  conneote^  with 
Jaad.""  The  Master  h^  found  that  the  testator  was  possessed  of  no  leasehold 
estates,  but  was  possessed  of  several  mortgage  securities ;  and  that  other  parts 
of  hia  personal  estate  consisted  of  chattels  real,  or  otherwise  arising  from  qf 
conoected  with  laod,  which  were  particularized  and  stated  in  the  second  part  of 
Tthe  thtid  scl^dule  to  his  report,  and  which  are  there  particularized  as  consisting 
;.cf  ^ve  lOCV.  sliaresin  the  Liverpool  Gas  Light  Company^  sixty  CO/,  shares  in  the 
♦EdiftbUrg^  and  Glasgow  BaiUvay  Company,: forty ^five  20i  shares  intheEdin- 
}burgb,  Lekh^andNewhaven  Railway  Company,  ten  SO/,  shares  in  the  Lancaster 
Gas  Light  Company,  and  forty  100/«  shares  in  the  Harringtoni  Dock  Company. 
It  is  admitted  that  the  Scotch  railway  shares  do  not  fall  within  the  provisions 
of  the  Mortmain  Act ;  but  with  regard  to  the  othier^  viz.,  the  shares  in  the 
Liverpool  Gas  Light  Company,  the  Lancaster  Gas  Lig^t  Company,  and  the 
Harrington  Dock  Company,  a  question  is  made  whether  they  are  interests  in 
land  of  such  a  nature  as  to  render  them  inapplicable  to  the  purposes  of  charity 
under  the  statute.  [Here  his  lordship ^escnbed  the  constitution  and  object  ol 
the  companies,  &c.]  Each  of  these  companies,  and  the  Harrington  Dock  Com* 
pany  to  a  very  large  ektent,  is  possessed  of  atvi  eiitM^  to  land  and  real  estate 
as  part  of  its  joint  stock  or  capital,  and  each  shareholder,  having  an  interest 
in  an  undivided  portion  of  the  ag^gate  of  the  joint  stock  or  capital,  has,  or 
must  be  supposed  to .  have,  some  interest  ia  the  real  estate  which  constitutes 
part  of  that  aggregate  stock ;  that  is,  an  interest  that  so  much  of  the  joint 
stock  as  consisted  of  land'  should  be  employed  with  the  rest  of  the  joint  stock 
.  jbr  the  best  advantage  of  the  joint  concern,  and  an  iaterest  in  the  clear  produce 
which  might  arise  from  the  sale  of  the  joint  stock,  including  the  imid,  in 
Ncase  tl^e  company  should  be  determined,  and  the  aflkirs  wound  up  and  settled. 
.The  G  uestion  is,  whether  this  is  auoh  an  interest  in  land  as  waa  contemplated  by^ 
or  sudi  as  can  be  deemed  to  be  within,  the  troe  intent  and  meantn?  of  the 
'9  Geo,  %  c.  36,  Sr  S  P  Is  It  such  an  estate  or. interest  in  land  as  can  be  brought 
^,within>  the  meaning  of  the  Statute  of  Mortmain  ?  A  shareholder  in  oqe  of  these 
iCompoAies,  wfaetb^  'incorporated  or  not,  has  a  right  to  receive  the  dividends 
payable  on  his  shares;  that  is,  a  right  to  his  just  proportion  of  the  profits  iffiAig 
^om  the  emplloyment  of  the  joint  stock,  consisting  partly  of  landT;  and  he  has 
also  a  right  to  assim  his  shares  for  value ;  but  whilst  he  continues  to  hold  his 
shares,  he  has  no  distinct  or  separate  right  to  the  land,  or  any  part  of  iti  He  is, 
!(pdeed,4ntereste(Ji^  the  employment  of  the  land ;  but  he  cannot  proceed  against 
the  land  directly  foi^  any  thing  which  is  due  to.  him,  or  make  any  part  of  the  land 
ifis'own  in  part  satisfaction  of  any  demand  or  daim  he  ma^  nave  as  a  share- 
holder. *  He' is  not  in  the  situation  of  a  mortgagee,  who  has  a  hgaX  filtefest  in 
the  land,  and  which  land  he  may  mak^  bis  own  absolutely  by  foreclosure ;  not 
is  he  in  the.  situation  of  a  tenant  in  common,  or  a  joint  tenant,  who  may  make 
part  of  the  fend  his  own  ;  and  if,  upon  a  dissolution  or  determination  of  the  jpqdlt 
concern,  he  should  become  owner  of  any  part  of  the  land,  it  is  only  upo6  a^aAr 
transaction,  and  by  acquiring  a  new  title  and  right  as  a  purchaser;  If  ht 
dies,  nothing  descends  to  his  heir,  and  his  legal  personal  representatives  d6  not 
acquire  any  share  or  any  interest  in  the  land  different  from  that  whirfi  the 
d^eased  shareholder  himself  possessed  ;  and  on  the  administmtibn  of  the  estate 
of  a  deceased  shareholder,  the  shares  which  he  may  have  possessed  in  he  joirit 
stock  company  ought,  in  the  absence 'of  special  directions  or  circumstances;  to 
be  sold  and  converted  into  money,  to  be  otherwise  invested.  The  courts  have 
held  that  if  a  man  directs  lands  to  be  sold,  and  the  produce  applied  either  by 
Itself,  or  as  part  of  a  mixed  fund,  in  payment  of  legacies  to  charities,  the  legacies, 
so  far  as  their  payment  is  made  to  depend  on  the  produce  of  the  real  estate,  must 
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;ifaiK  as  being  plainly  contrary  to  the  intent  and  policy  of  the  Mortmain  Act, 

*ana  marshaJling  is  not  allowed  ;  but  no  case  has  aetermioed  that  such  shares 

a^  are  noi^  in  question  are  within  the  meaning  of  the  Act ;  and  on  the  whole, 

.1  am  of  opinion  that  a  shareholder  in  such  joint-stock  companies  as  are  now 

^timler  consideration,  is  not,  in  that  character,  entitled  to  any  such  estate  or 

'interest  in  the  land  as  falls  within  the  true  intent  and  meaning  and  operation  of 

Hfce  Mortmain  Act  of  9  Geo.  2,  c.  86.     If  the  company  contmues,  tne  share  is 

6rfy*transfera[Me  for  money,  and  the  shareholder  nas  no  right  to  the  land  ;  if 

^tRfr  company  be  dissolved,  the  whole  property  is  sold,  and  the  concern  is  wound 

ftp,  and  (he  shareholder  only  obtains  his  share  of  any  surplus  which  there  may 

^'be  after  satisfying  all  the  demands  of  the  concern.  I  am  of  opinion  in  this  case, 

that  so  much  of  the  testator's  assets  as  consisted  of  shares  must  not  be  applied 

'  so  as  to  cause  an  abatement  of  the  charity  legacies. 


COURT  OF  QUEEN'S  BENCH. 

7  Jtme  8  (Ohi  November  14,  1844,  imd  February  12,  1846. 

^  .  Doe  dem.  Akgell  v.  AKG£tL.(a) 

De^igfi^Specia  keir-^C^miruGiion.  qf^Sf4^  Wm.  4,  c.  27.  (b) 

"fltiiaior  dmiMd  *'  to  thimaUhe^t,  tftueh  tharebef  ^  W,  A,,  father  o/ny  grtai gran^fMthMr  J.  JL^ 

t  T  and  UHeir  keirt  mtieJW  <v«r ;  tm^ifiAere  b*  no  male  htir  or  deecmUUuiie  qf  the  Mome  W.,  (hen  I 

I  mve  thoee  etiaUt^  om  tpecified^  t^  the  heirt  male  of  the  first  W.  of  Northamptonthire ;  and  if  there 

'  tne  none  qf  them^  I  then  gite  all  my  eitatetf  8fc*  to  W.  B,,  grandson  of  Mr$»  Pnmcee,  the  wife  qf 

•     :B,  B,t  Esq.f'whovme  an  A,,  and  hie  heire mate  for  aver  t  and  if  it  ehoutd  to  fail  out  that  tke 

.    Metre  qf  B.*e  fAf«A2  eeate  and  fail,  than  mjr  will  ia^  that  male  heir  efm^  great  aunt  M.,  ^e,  ehaU 

.  ioucee^ively  take,**  SfV.   Held,  4hatt  under  this  devise,  aj^ereon  wha  trwed  hie  descent  fr^  one  €f 

the  ypunger  sons  qfj.  A.,  eldest  ton  ofW,A.,  entirely  through  mates,  woutd  be  entitled  inpr^er» 

'^  enee  to  W.  S.  mentioned  in  the  devise,  and  who,  although  the  heir  general  both  ^thateetatar  and 

'J  t^  tha  jlrst.iAefUten9d  W.  A.\  traced  hia  deiemt  ihrdugh  the  abova-maUkmed  Mre.  Prmsceit  m 

T,  femede* :  h      .  -  < . 

jS'tfCA  a  deviee  to  the  *^  male  heirs*'  is  not  void  for  uncertainty,  the  esfpreseion  being  full  as  certain  as 
"' .  th£  **  eldest  male  lineal  distendant*/*  which  worde  were  heldeuMeientty  certain  in  Oddie  v.  Wood/hrd 
3^(3  iij^.  ^  CV.  J59).  . 

^e^t^tat^r  died  in  17B4>  havingin  1776  damised  the  land  under  a  lease  t9  a  tenant  for  sisety-ona 
j,  jmars;  ithe  d^endantand  those,  under  whom  he  claimed  received  the  rent  unfier  the  lease  from  tke 
r  %alA  ^/he  testktor  until  the  year  1837»  when  the  lease  expired.    The  present  action  of  efecfment 
'^'^eingoroitght  in  that  year  immediately  upon  the  determination  qfths  leaee, 
mtd^  that  tke  rigM  if  the  lesmkr  qfths  pksintifts  bring  tke  action  would  have  been  barred  by  length^ 
^I'qftitfi^uituUr  3^4  Wm»  4,  c*  27.  s,  9,  if  it  were  notsgosdby  section  15  qf  the  same  Act. 
Mut  heldt  that  such.right  qf  action  was  saved  by  the  l5/A  section. 
THe  9th  section  ofS  Sf  4  Wm,  4,  c.  4t,  is  retrospective. 

iI7  JJICTMENT,  for  certain  lands  in  Surrey.  At  the  trial  before  Tindal,C.  J^ 
yCj  at.  the  SumQier  As^^^  for  Surrey,  1843^  the  plaintiff  claimed  under  the 
^11  of  John  Angell,  who  died,  seised  of  the  lands  in  question,  in  March,  1784. 
},.,He  claimed  under  the  following  devise  in  the  will,  which  was  dated  Septem- 
^  a,  1774i— ***  IteiB,  I  gire  to  t£e  male  heirs,  if  any  such  there  be,  of  William 
Angell,  the  first  purchaser  at  Crowhurst,  and  father  of  my  jgreat  grandfather, 
jFohn  Angell,  Esq.,  and  their  male  heirs  for  ever,  all  my  lands  and  estates,  both 
ceal  and  personal,  in  Surrey,  Kent,  and  Sussex ;  nevertheless,  subject  and  liable 
to  flucb  conditions  as  shall  be  hereafter  mentioned,  and  shall  not  be  otherwise 
disposed  of  and  given.     And  if  there  be  no  male  heirs  or  descendants  of  the 

'  (a)  Eeported  hj  B.  Wxbb,  Esq.,  Barriflter-at*  the  Coait  of  Queen's  Bench,  in  Trinitf  Tenn  of  Chit 
Inr.  yeari  and  which  will  be  reported  hereafter. 

{b)  See  Doe  dem*  Dayman  y.  Moore,  decided  in 
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-same  WiUiam,  then  I  give  those  estates,  as  specified,  to  the  male  heirs  of  Wil- 
liam,  or  the  first  Angdl  of  Northamptonshire,  in  order,  as  they  shall  be  found 
or  made  apparent.  And  if  there  be  none  of  those  in  being,  or  that  shall  be 
apparent,  and  plainly  and  legally  make  themselves  out  Aneells,  and  so  related  and 
descended,  I  then  give  all  my  estates  whatsoever,  both  real  and  personal,  to  Wil- 
liam Browne,  Esq.,  grandson  to  Mrs.  Frances,  the  wife  of  Benedict  Browne, 
Esq.,  who  was  an  Angell,  and  to  his  male  heirs  for  ever,  excepting  the  issue  of  his 
aunt  Katherine,  who  fuing  herself  away  in  marriage;  notwithstanding,  under  such 
conditions,  and  with  such  restrictions,  engagements,  and  liable  to  such  settle- 
ments and  enfeoffments  as  I  shall  here,  or  at  any  time^  or  any  way  hereafter 
make  them  subject  to;  and  I  desire  notice  may  be  taken,  that  in  all  these  givings 
my  meaning  is,  that  the  estates  shall  never  be  divided,  but  always  be  in  one 
hand,  and  the  males  to  take  place  first,  so  Ions  as  there  are  any  through  any 
descent.  Whosoever  is  in  possession  of  them,  if  they  be  not  Angells,  shall  alter 
their  names  to  Angell,  and  always  write  and  call  themselves  by  that  name,  and 
no  other,  or  without  any  alias  or  addition  of  any  other  name ;  and  they  shall 
always  bear  the  AngelFs  arms,  with  all  their  quarterines,  and  no  other.  And 
if  it  shall  so  fall  out  that  the  heirs  of  the  Brownes  should  cease  and  fail,  then  my 
will  is,  that  the  male  heirs  of  my  great  aunt  Marriott  shall  successively  take  place, 
the  males  first,  and  be  entitled  to  the  estates  aforesaid;  and  on  failure  of  the 
Marriotts,  they  shall  descend  to  the  male  heirs  of  Dr.  Lucy,  Bishop  of  SL 
David^s,  if  any  he  had  by  Martha,  his  wife,  my  great  aunt,  second  daughter  to 
my  great  grandmother;  and  in  default  of  the  Lucys,  then  to  the  male  hdrs  of  my 
%great  aunt  Hocknall,  and  afterwards  to  my  right  lieirs,  whosoever  they  shall  be, 
m  the  male  line.^ 

It  further  appeared,  that  by  indenture,  dated  the  8rd  December,  1776, 
between  John  Angell,  Esq.,  of  Stockwell,  in  the  county  of  Surrey  (the 
testator),  of  the  one  part,  and  William  Wescombe,   of   Stockwell  afoiesaid, 

{reoman,  of  the  other  part,  the  said  John  Angell  demised  (amongst  others)  the 
ands  and  premises  in  question  to  W.  Wescombe,  habmdum  for  61  years, 
with  the  usual  covenants.  On  the  death  of  the  testator,  Benedict  Browne^ 
the  defendant's  father,  entered  into  possession  of  all  the  testator^s  real  estate, 
and  received  the  rent  of  the  premises  in  question  from  Wescombe.  On  the 
death  of  the  defendant's  &ther,  which  took  place  in  1786,  the  defendant  entered 
into  possession,  and  in  1800  assumed  the  name  of  Angell,  by  royal  license. 

The  following  pedigree  will  shew  the  nature  of  the  plaintiff's  daim,  which 
was  that  of  a  lineal  descent  entirely  through  males  from  William  Angell,  of 
Crowhurst. 
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The  defendant  contended,  first,  that  the  lessor  of  the  plaintiff  was  not  descended 
£rom  Thomas  Angell,  the  brother  of  Justinian,  as  stated  in  the  pedigree : 
secondly,  that  the  defendant,  being  the  heir  ^neral  of  the  testator,  and  also  of 
William  Angell,  of  Crowhurst,  as  well  as  claiming  under  the  devise  in  question^ 
was  entitled,  as  against  the  plaintiff,  under  the  wiu,  even  supposing  the  descent 
to  be  proved ;  and  lastly,  that  the  3  &  4  Wm.  4,  c.  ^,  s.  9,  barred  the  claim  of 
the  lessor  of  the  plaintiff,  supposing  he  was  otherwise  entitled  under  the  will,' 
and  that  the  15th  section  did  not  save  him  from  the  provisions  of  the  9th.  The 
jury  Ibund  for  the  lessor  of  the  plaintiff,  leave  being  reserved  to  the  defendant 
to  move  to  enter  a  nonsuit.  In  Michaelmas  Term,  1843,  a  rule  nisi  was  accord- 
in,gly  moved  for,  or  for  a  new  trial,  on  the.  ground  of  the  verdict  being  against 
e,vidfence,  tfie  learned  judge  having  reported  that  he  was  dissatisfied  with  it. 

Shee9  Serjt.»  Peteredarffl  and  Sovill  shewed  cause.— The  lessor  of  the  plaintiff 

jvrishes  tbp  questions  of  faw  to  be  settled  on  this  motion ;  as,  if  those  are  not  in 

bis  favour»<a  second  trial  woi^Id.be  useless.   It  must  be  contended,  on  behalf  of 

tbc^  defendant,  that  the,woi?ds  *^  male  heirs  of  Williani  Angel V&c,  are  words  of 

puj^chn^  ond  operat^  as  a  mere  designatio  personce^  and  that  the'  person  to 

aatisfy.the  devise  mys^  be  both  heir  and  heir  general  ot  William  Angell,  and  a 

•palevacccfflding  to  ttie  well-known  .doctrine  of  Lord  Coke  (Co.  lAtp.  84,  b).    But 

the  le3SQr  of  the  plaintiff  contends,  on  th^  other  hand,  that  he,  having  traced 

bis  .decent  through  maJep  froip  Wipiaii)  Angell,  die.  first  .purchaser  ot  Crow^ 

Vnrst^  istentitledy^s  agajnst  the  defeodaiit,  Who,  thou^  heir  ge^ieral  as  well  of  the 

fiW^  W^Uaro.  Angell,  as  ^soof  .^he  testator,  traces  bis  crescent  through  a  female. 

,»Thci  cle^riflientioii  of-  the  ^sjtator  n^ust  always  1)^  Icjoked  to,  and  in  this  ctxie 

►the  ^tator  could  not  have  meant  the  lands  Cogo,tp  h^s(,heir  general ;  for  though 

Jb/B  must  b^  taken  to  hav^  be^n  aware  th^t  the  grandscinpf  Mrs.  Frances  "Browne 

was  his  heir^generalj  he  gives  a  preference  to  the  male  lieirs^o^WilHam  Angell; 

,J}e  would  not  hav©  made,  the  grandson  the  subject  of  a, distinct  ulterior  devise, 

j*nkwheba»d.ij|tende^  by  the  ^rs|. devise  a  special  heir,  claiRiirig  exclusive^ 

jjthrPMgn  n^les^  in  cqatradi^tijiction  W  the  heit.  general  j  pnd  at  the  time  of  the 

,deatl>jo^  tW'teptator  th^ife  was  ^  specia^  hefr,  ^riS)«rerfng'the  de^ripHbn  In  the 

..devi§^  namely,  John  Angeljj  the  father  oif  tlie  present  fessbr  of  the  piaiiitiff, 

,  and  ^^ich  Jonp,  Apg^.Il  died  wi  1802..    Secondly,  tHe  doctrine  pf  Lord  Coke 

vha?>  i£;POt  (jowpletdy.Qv^rril^ed^.been  greatly  modified,  and  even  frequentty 

j^^^ftrtedA^^  It  may  be  admitted  tna-tdowii  to  the 

.grearAt^^  i|t;  wft?t^^W%i'SHP^*^^ed,  as  4q  ^Ash^hiltrffs  Case  (poU  84),  where 

,Jawdr  was  flei^ise^  t^  till  900/.  should  bfe  'raised  foi;  the  testators 

r,  three  .q&y^ljter%»  apcl  thpn  tp  his  heirsyiale'for  '^v4!fi'  apd  if  wa^^-hdd,  that 

vtbem^le  E?}r.jCoiild  notr  take  a^ain^t  jthi^  daugbtei^s^  "Who 'w^^heirs  'general. 

^  So, in  rCau^nd^ny^  (Sleri.XHob.  ffS)^  where  'A.,  having  a  son  arid,  a  daughter, 

'deyip^.tO  b|s*(;)n,^]^<.jf  hedjed  without  ^^ue,  then  to  hik^Jth^  tesktbr*s)  right 

..ieirs^  bisi.jpafl?^  * 

t>l^nd  4^0^14  not  a9 

i  j(^e^  alsp  Sou^fwott 
In  Ford  \,\L(^rd,,0^8ul^tQr^/i^^  ^^^^^            the'ftct^  Vere  Smna^  to  tftosein 
y.  CS^r^,.apd.also.;fnPat6WY^'/i^ 


\\CQ.Wf}defi^\,.  C^r^,«apd.also.;fn  VawesySF^afsfSt  J?,  Wmsl'l),  w-lfiere  Lbrd 
/^ficplesfidd,.con;iideued  the.ppint  ^  wbtl*  4l^tled  p^fVrd,  k^.%drd'0s3utst(my 
vtbatheviftppjpeq  t;he  arjMmept...'  Since  thi.t  periojJ;  how'cVer,;  tliere  have^been 
«  i))4U9|^'«a^^n  ,y[hicl^  E^rd  Cpke''^  .doctrine  has  been  departed  frbqi,  p^^  the  rdle 
uit^  .cni^tione^ ;  Wh.as  JP,^6wi  y,  i^t>/irrf  ;(1  V^t.  381),  wheli  a  son  of  the 
...testatpi^l  Iwth^r  ivas' adpitteci  ,to  tkke  ,\jindet'  il  d^vi^fejto'tifefatoryTieii's'mrile, 
o  though  the  teistatpr  had  left,  three  daughters,  ttiete'b^hg  otl)6r  wotd^in  tW  will, 
as  is  the  case  here,  to  shew  the  testator's  iritentidn;     It  is  true  tTiit  Mf.'  Hir- 
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greave  refers  to  this  case  as  an  exception  only  to  Lord  Coke*s  rule ;  but  if  the 
exception  was  made  in  that  case,  the  terms  of  the  will  are  just  as  strong  in 
this  ease,  to  make  it  also  an  exception  if  the  rule  is  held  to  prevail.  In  yew* 
comenv.  Barkham  (2  Vern.  729,  737;  Pr.  Ch.  442,  461 ;  see  also  Ambl.  8), 
Lord  Cowper  held,  that  a  younger  brother  could  take  as  heir  male  under  a 
devise  to  the  heirs  male  of  the  body  of  the  testator'^s  great  grandfather,  though 
the  daughter  of  an  elder  brother  was  heir  general,  and  denied  Lord  Cokeys 
proposition.  This  decree  was  afterwards  confirmed  by  Lord  Hardwicke,  who, 
U  must  be  admitted,  relied  in  some  d^ree  on  the  special  circumstances  of  the 
case.  In  Bowman  v.  Yates  (1  Ch.  Ca.  145)  the  son  of  a  second  wife  was  allowed 
to  take  under  a  limitation  to  heirs  male  by  the  second  wife,  though  there  was  a 
son  b^  the  first  wife.  In  Baker  v.  Wall  (cited  in  1  Stra.  41)  the  testator  directed 
that  if  his  heir  should  he  a  female,  his  heir  should  pay  12/.  a  year  out  of  the 
land,  which  was  held  a  manifest  implication  that  a  special  heir  was  meant,  as 
contradistinguished  from  the  heir  general.  In  WilU  v.  Palmer  (5  Burr.  S618) 
the  son  of  the  settlor,  by  a  second  wife,  was  held  to  be  entitled  in  preference  to 
the  daughter  of  a  deceased  son,  who  was  heir  general.  Hargreave*s  note  to  Co. 
litt.  24,  b,  was  written  before  the  decisions  of  the  cases  of  GoodHtle  dem.  IVesfait 
V.  BurtenshaWf  Goodtitte  v.  Pugh  (Fearne*s  Conting.  Rem.  5/2, 674),  and  Wiliis 
V.  Palmer.  In  a  subsequent  note  to  Co.  Litt.  164,  a,  he  adds :  **  In  a  former 
note  I  have  endeavoureci  to  support  Lord  Coke's  doctrine;  but  since  that  note 
a  case  has  been  published,  in  which  the  Court  of  King's  Bench,  after  three 
arguments,  have  decided  against  applying  the  rule  to  a  wiU  {fVills  v.  Palmer) ; 
and  in  Burtenshaw  v.  Weston^  the  Court  of  Exchequer  refused  to  apply  it  to  a 
marriage  settlement.^*  In  1  Roberts  on  Wills,  426,  427,  after  citing  the  above 
cases,  it  is  observed  :  ^^  Mr.  Hargreave,  in  one  of  his  ablest  notes,  has  defended 
Lord  Cokeys  position ;  but  the  contrary  doctrine  has  prevailed,  and  it  appears 
now  to  be  settled  law  that  a  person  may  take  as  special  heir,  by  purchase, 
without  at  the  same  time  answering  to  the  character  of  heir  genera].'*'  In 
9  Jarman  on  Wills,  p.  8,  it  is  said :  *^  Subsequent  cases  have  established, 
in  opposition  to  Lord  Coke's  doctrine,  that  a  limitation,  either  in  a  will  or 
a  deed,  to  the  heirs  special  of  the  body,  by  purchase,  will  take  effect  in 
jbvour  of  the  designated  heir  of  the  body,  though  he  or  she  be  not  the 
heir  general.*'  And  Mr.  Burton  (Compend.  Real  Prop.  221,  4th  ed.) 
observes,  that  Lord  Cokeys  doctrine  has  since  been  contradicted  in  so  many 
instances,  that  it  is  hard  to  sa^  in  what  cases  it  can  now  be  supported. 
Secondly,  the  lessor  of  the  plaintiff  is  not  barred  by  the  statute  d  &  4  Wm.  4, 
jc-  27,  s.  9.  This  action  was  commenced  in  Trinity  Terra,  18S7,  just  after 
the  expiration  of  the  lease,  and  within  the  five  years  after  the  passing  of  the 
statute,  which  passed  on  the  24th  of  July,  183S.  First,  the  9tn  section  does 
not  affect  the  present  case.  It  is  said  that  the  adverse  possession  began,  under 
that  section,  the  first  time  the  defendant,  or  those  under  whom  he  claims, 
received  the  rent  under  the  lease,  which  receipt  took  place  undoubtedly  more 
than  twenty  years  ago ;  but  that  would  be  a  most  unreasonable  construction  to 
put  on  this  section,  as  the  plaintiff,  so  long  as  the  land  was  held  by  the  tenant 
under  the  lease,  would  have  no  power  of  enforcing  her  rights  by  entry. 
Before  the  statute^  the  right  of  entry  was  preserved  till  the  expiration  of 
the  lease.  (Doe  dem.  Cook  v.  Danvere^  7  East,  229 ;  Bushhy  v.  Duvon,  8  B. 
&  C.  298. )  The  statute  has  undergone  considerable  discussion  in  various 
cases ;  and  the  real  (question  is,  what  is  the  meaning  of  the  word  <^  rent  " 
in  this  and  the  previous  section  ?  {Paget  v.  Foley,  x  B.  N.  C.  679 ;  Grant 
V.  EaU,9U.  &  W.  118 ;  Doe  dem.  Davy  v.  Osvenham,  7  M.  &  W.  181.)  ITie 
words  of  section  9  must  be  considered  as  prospective,  and  could  not  have  been 
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intended  to  apply  to  existing  leases ;  or  the  word  "  rent  **  may  be  read 
«*heriot'*  (see  fsection  2).  .  At  all  events,  the  lessor  of  the  plaintiff  is  pro- 
tected by  section  16,  as  the  possession,  not  being  adverse  at  the  time  the  Act 
passed,  the  lessor  of  the  plaintiff  had  five  years  either  to  enter  or  distrain. 
The  words  **  receipt  of  the  profits "  must  in  that  section  refer  to  the  tenant 
{Doe  dent.  Evans  v.  Page^  18  L.  J.  158,  Q.  B. ;  5  Q.  B.  767),  and  the  question 
of  adverse  possession,  under  this  section,  mast  be  decided  with  reference  to 
what  was  the  state  of  the  law  when  the  statute  passed.  {Nepean  v.  Doe  dem. 
Knight,  2  M.  fe  W.  911 ;  Doe  dem.  Jones  v.  Williams,  5  A.  &.  E.  991.) 
[Patteson,  J. — The  fifteenth  section  speaks  of  "land  or  interest ;""  there  is  no 
other  clause  where  these  words  are  used  together ;  it  seems  to  me  that  the 
word  "interest'*'  has  crept  in,  by  mistake,  for  rent.]  The  mere  receipt  of 
rent  by  a  stranger  was,  under  the  old  law,  no  evidence  of  adverse  posses- 
ision  against  one  who  had  the  legal  title,  as  it  was  no  disseism,  except  at 
his  option ;  and  this  would  be  so,  even  if  a  stranger  had  made  a  lease^ 
reserving  rent ;  unless,  indeed,  there  had  been  an  actual  entry  by  him. 
(Bull.  N.  P.  104 ;  1  Roll.  Abr.  659 ;  Smith  v.  Parkhurst,  Andr.  8^4 ;  Jayne 
V.  Priee,  5  Taunt.  326 ;  Blunden  v.  Bough,  Cro.  Car.  302.) 

The  Solicitor-General  (Sir  F.  Thesiger),  Piatt,  Humfreg,  and  Peacock, 
"contrk. — ^The  question  is,  whether  the  words  "heirs  male"  mean  heirs  male 
of  the  body,  or  whether  it  simply  is  a  designatio  persontB,  as  of  one  who 
tnust  be  both  heir  and  male.  In  a  deed,  the  word  "male'*  would  he 
rejected.  (Co.  Litt.  17,  a.)  It  is  true  that  in  general  the  words  "of  the  body** 
are  often  added  in  construing  a  will  {Lord  Ossulston^s  case),  but  no  case 
can  be  found  where  this  has  been  done,  in  a  case  where,  like  the  present, 
the  testator  has  used  the  words  heirs  male,  it  being  at  the  same  time 
manifest  from  other  parts  of  the  will,  that  he  did  not  intend  to  restrict  Ae 
meaning  of  the  words  "  heirs  male**"  to  "  heirs  male  of  the  body.''  The  Court 
will  not  put  any  construction  which  might  be  given  to  wor^s  of  limitation, 
in  order  to  explain  words  of  purchase.  If  other  parts  of  the  devise  are  to 
be  looked  =  to,  m  order  to  explain  the  sense  in  which  the  words  "  heirs  male  ** 
are  used,  it  would  appear  that  the  testator  clearly  contemplated  that  th^ 
estate  might  come  to  a  female,  as  he  alludes  to  males  taking  first  as  long  as 
there  are  any,  and  excepts  the  issue  of  his  aunt  Katherine.  The  words  in 
the  will  are  words  of  purchase,  though  words  of  limitation  are  superadded. 
•There  is  no  evidence  that  the  testator  knew  either  his  own  pedigree,  or  that 
of  William  of  Crowhurst,  or  of  William  of  Northamptonshire;  and,  there- 
fore, no  inference  can  be  made  that  the  defendant  was  designedly  post- 
poned. {Pemrse  v.  Vincent,  2  Keene,  280.)  Lord  Coke's  doctrine,  it  \b 
admitted  on  the  other  side,  prevailed  down  to  1722,  and  there  is  no  case 
subsequent  to  that  time  in  which  the  special  heir  was  held  to  be  excluded, 
'Unless  there  have  been  words  amounting  to  demonstration  plain  of  such  an 
Intention  on  the  part  of  the  testator.  Pibus  v.  Mitf&rd  was  an  instance  of 
this.  The  words  "  heir  male  of  the  body  "  are  a  complete  designatio  per- 
soniB,  even  in  a  deed  ;  but  if  the  words  "  of  the  body'*  be  omitted,  the 
heir  general  will  always  take.  The  defendant  in  this  case,  therefore,  must 
take  under  the  wiU,  unless  the  words  of  it  amount  to  demonstration  plain 
of  an  intention  to  exclude  him,  and  this  agrees  with  Cownden  v.  Clerkj 
•and  the  exception,  if  it  be  one,  proves  the  rule.  TTie  remarks  of  Lord  Cowper, 
in  Newcomen  v.  Bethlem  Hospital,  or  Browne  v.  Barkham,  were  occasioned 
*y  an  attempt  to  strain  Lord  Coke's  doctrine  too  far,  whilst  it  is  clear  that  he 
recognised  that  doctrine  itself.  In  Baker  v.  Wall  (1  Stra.  41),  there  was 
Semonstration  plain  of  an  intention  to  exclude.     WiUs  v.  Palmer,  and  Good- 
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title  dem.  Weston  ▼•  Burienakaw  are  the  two  cases  Mibaequent  to  Mr. 
Har^reave'snote.  In  the  former  case  there  were  special  circumstances,  and  a 
remainder  being  limited  after  a  settlement  on  the  heirs  male  of  the  body,  could 
leave.no  doubt  as  to  the  estate  tail.  Newcomen  v.  Barkham  was  referred  to  in 
that  case.  In  GoodtUle  dem.  Weston  v.  BurtenshaWy  which  is  referred  to  in 
Hargreave^s  note  to  Co.  Litt.  164,  a,  24>,  b^  the  words  were,  "  heirs  female  of 
the  body/'  and  it  would  seem  that  in  that  case  the  judgment  was  for  the 
defendant.  In  Goodtitle  v.  Pugh  (Feame's  App.  573),  Lord  Mansfield  treats 
the  rule  as  settled ;  and  Lord  Hardwicke,  in  3  Bro.  P.  C.  4S4,  which  agrees 
with  Doe  dem.  Winter  v.  PerraU  (6  B.  &  C.  48).  It  may  be  admitted  that 
Lord  Coke  is  wrong,  if  he  is  to  be  taken  as  laying  down  a  rule  which  is  sub- 
ject to  no  exception.  The  main  question  is,  what  was  the  intention  of  the  devi- 
sor.? {Doe  dem.  Lord  Lindeey  v.  Colyear^  11  East,  548  ;  Withy  v.  Mangles^ 
10  CI.  &  Finn.  215;  Bemalv.Bemah  3  MyL  &  Cr.  669;  OddisY.  Woodford, 
S  MyL  &  Cr.  684.)  But  there  is  another  view  of  the  case  which  is  also  in 
favour  of  the  defendant.  He  takes  under  the  precise  terms  of  the  gift  itselfl 
He  is  heir-at-law,  and  also  in  possession,  and  is  not  excluded  by  any  part  of 
the  will.  If  the  testator  is  not  proved  to  have  known  of  the  state  of  his  own 
fiunily,  the  Court  cannot  take  notice  of  it.  [Loan  Denhak,  C  J.<— Is  there 
any  case  where  any  distinction  has  been  taken  with  reference  to  the  knowledge 
of  a  testator  of  his  own  pedigree,  and  of  the  state  of  the  family  ?  Pattb- 
SON,  J. — I  think  that  the  Court  should  be  put  in  the  position  of  the  testator.l 
If  the  testator  had  had  an  exact  knowledge  of  the  state  of  the  family,  he  woula 
not  have  used  the  words,  ^4f  any  such  there  be.^  Again,  a  party  may  claim 
to  be  heir  male  though  he  has  descended  from  a  female  (Lord  OssubUm*e  case ; 
Dawes  v.  Ferrers;  Doe  dem.  Eustace  v.  Easley^  1  Cr.  M.  &.  R.  823) ;  or, 
lastly,  the  will  may  be  considered  as  void  for  uncertainty,  and  the  defendant, 
who  is  heir  general,  will  be  entitled.  [Pattbson,  J. — Has  there  ever  been  a 
case  in  whion  a  devise  has  been  held  void  for  uncertainty,  except  with  reference 
to  the  extrinsic  evidence  in  the  case?  In  the  case  in  the  House  of  Lords,  no  two 
persons  were  agreed  as  to  the  construction  of  the  devise,  and  yet  the  will  was 
not  held  void.]  Then  as  to  the  statute  3  &  4  Wm.  4,  c  27,  the  defendant  and 
his  father  have  received  the  rent,  without  interruption,  from  1784  to  1887* 
There  is  no  pretence  for  saying  that  the  9th  section  of  the  Act,  any  more  than 
the  other  sections  {CtMey  v.  Doe  dem.  Taylerson,  11  Ad.  Ss  El.  1008),  is  pro- 
spective ;  and  if  not,  it  clearly  applies  to  such  a  case.  The  lessor  of  the  plain- 
tiff, though  he  could  not  perhaps  have  entered,  might  have  distrained  on  the 
tenant*  The  word  '^rent'^  cannot  be  read  as  ^^heriot,''  though  it  may  include  it.. 
[Patt£so^,  J. — There  is  considerable  difficulty  in  construing  section  9»  A 
tenant,  who  is  right  in  paying  his  rent,  has  no  right  to  bring  an  action ;  he  is 
the  person  in  possession  of  the  land  under  the  lease.  In  this  case  there  has  been 
no  one  period  at  which  the  ejectment  could  have  been  maintained,  unless  there 
were  some  circumstances  of  disclaimer.  It  seems  that,  in  the  9th  section,  the 
legislature  has  used  the  word  ^^  rent  '^  in  two  different  senses ;  in  some  instances 
aa  "  rent,"  and  in  others  as  "  rent  charge."  Kent  reserved  and  rent  received 
must  mean  different  things.]  If  a  party  had  a  rent  of  100/.  per  annum,  for 
which  an  assize  would  lie,  and  demised  it  for  70/.  in  consequence  of  the  trouble 
of  collecting  it,  that  would  be  an  example  of  one  species  of  rent.  It  seems  that 
an  attornment  to  a  wrong-doer  on  a  disclaimer  would  give  a  right  of  action  to 
the  person  entitled,  though  there  may  be  said  to  be  a  right  of  election,  as  such 
person  is  not  compellable  to  enforce  his  right.  (Cholmondeley  v.  Clinton^ 
Turn.  &  Russ.  108, 119.)  [Patteson,  J.— Lc»:d  Eldon's  observations  there 
do  not  shew  that  the  person  entitled  is  bound  to  bring  an  action  at  the  time. 
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If  you  once  establish  the  doctrine  of  election,  a  party  may  be  entitled  to  say, ' 
that  he  will  not  treat  the  disclaimer  or  attornment  as  adverse,  but  will  wait  till* 
the  lease  is  out.]     There  has  clearly  been  an  adverse  receipt  of  rent,  which 
brings  the  case  within  the  words  of  the  9th    section.      Then,    lastly,    if 
the  possession  had  already  been   adverse  under  the  9th  section,   the    1(kYi 
section   wiU  not  apply  to  assist  the  lessor  of  the  plaintiff.     That  section' 
shews  that  the  legislature  contemplated  that  in  some  cases  the  entire  twenty,' 
years  might  have  elapsed  before  the  Act  passed,  and  meant  to  make  the  om*^ 
stant  receipt  of  rent  oy  a  part^  not  entitled  to  it,  an  adverse  possession  againit 
the  party  claiming  to  be  entitled  to  it.     [Patteson,  J.— &itit*ed  to  whafeC^? 
During  the  lease  ttie  landlord  has  no  claim  in  support  of  the  land,  and  as  tedf 
as  the  possession  of  the  l^nd  goes,  it  therefore  is  not  adverse. .  The  i5tk^ 
^  ection,  for  the  purpose  of  this  case,  must  be^  of  course,  construed  in  refenenctt^ 
to  the  9th,  and  the  per^n  in  receipt  of  the 'rent  is  not  tlie  landlord.}    Atf 
between  the  defendant  and  the  lessee,  there   was  a  receipt  of  the  pPOlSttrr 
^section  S5).    Is  riot  the  receiving  them  by  the  defendant  fer  sixty  years  vn- 
adverse  possession,  as  against  the  lessor  of  the  plaintiff  .^     (D60v.  Om^nkam,' 
'7  M:  &  W.  181 ;  and  Chadwick  v.  Sroadwood,  9  Beav.  808.)  '  ^ 

Thecases,was  subsequently  argued  as  to  the  verdict  being  against  evidences  ^ 
-when  the  Court  expressed  an  opinion  against  the  correctness  of  tne  yerfict  Iri^ 
rlhe  sittings  after  Hilary  Term,  1846,  the  judgment  wasddiveted  as  follows:-^ 

•Judgmeni.  ;.../.,,,  ^,i    -•• ;,.;j 

Lord  D:ekmak,  C.J. — The  first  question  in  this  case  Js,  what  coHstroctbA 
ns  to  be  given  to  the  words  of  the  will  of  the  testator,  made  in  1774,  ^hich  Are* 
.as  follows.  [His  lordship  then  read  the  devise,  as  above  stated.]  The"^ 
defendant  in  this  action,  the  s^n  of  Mr.  William  Browne,  the  devisee,  k  undoubt*-- 
<>dly  the  heir  general,  both  of  the,  testator  and  of  William  Angell,  the  first 
purchaser  at  Crowhqrst ;  but  he  traces  his  descent  through  a  female,  namely,'** 
from  Prances  Angqll,  afterwards  Browne,  the  only  child  of  Wflliam  Ange!l,| 
who  was  the  eldest  son  of  John  Angell  (the  caterer),  who  was  the  eldest  son^* 
William  Angell,  the  first  purchaser  at  Crowhurst.  John  Angel}*(the  caterer)  had[^ 
five  sons  besides  William,  the  father  of  Thomas  Browne;  three  of  those  five* 
died  without  issue;  another  (Justinian)  was  the  grandfatlier  of  the  testator,, 
with  whom  that  male  line  expired.  The  lessor  of  tne  plaintiff  endeavoured  to» 
trace  his  descent  from  the  youngest  (Thomas),  entirely  through  males.     The* 

auestion  therefore  is,  whether,  m  order  to  satisfy  the  words  of  the  will,  thfe 
laimant  must  be  heir  general  as  well  as  heir  male?  We  do. not  think  it- 
necessary  to  examine  minutely  all  the  authorities  on  this  much  litigated  question; 
The  cases  of  Wills  v.  Palmer  and  of  Weston  \,  Burtenshaw^  in  the  appendix 
to  Feame  on  Contingent  Remainders,  are  relied  on,  to  shew  that  the  rule  laid 
down  by  Lord  Coke  (in  Co.  Litt,  24,  b)  has  been  entirely  destroyed  ;  but  it 
is  not  necessary  in  this  case  to  to  so  far.  It  must  be  admitted  on  all  hands,  that 
the  rule  is  modified,  as  stated  by  Lord  Hardwicke,  in  Newcomen  v.  JBethlem' 
Hospital^  reported  in  various  places  and  by  difierent  names.  So  that,  unless* 
there  be  some  circumstances  to  take  a  case  out  of  the  rule,  a  claimant  must  shew^ 
himself  heir  general  as  well  as  male ;  but  that  there  may  be  such  plain  hidi-- 
cations  of  a  contrary  intention  in  the  testator,  as  to  take  a  case  out  of  the' 
rule.  Here  we  are  of  opinion  that  there  is  such  plain  indication  of  a  contrary 
intention.  The  testator,  in  this  clause,  speaks  of  his  great  grandfather,  John 
Angell  (that  is,  the  caterer),  of  the  defendant's  father  being  the  grandaovt  to' 
"  Frances  Browne,  who  was  an  Angell.''    Mrs.  Frances  Browne,  it  appears^  was 
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the  first-counn  of  the  testator'*s  father^  the  only  child  of  the  eldest  brother  of 
the  testator's  grandfather.  The  testator  plainly  knew  the  pedigree  of  the  family 
up  to  William,  the  first  purchaser  at  Crowhurst ;  he  speaks  of  his  great 
aunts,  Marriott,  Lucy,  and  Hocknall,  daughters  of  his  great  grandfather, 
John  f  the  caterer) ;  he  kaew  that  Mrs.  Frances  Browne  was  an  Angell.  and 
could  nardly  have  been  i^orant  that  her  father  was  his  great  uncle,  wnich  was 
probably  the  reaaon  of  his  preferring  the  Brownes,  as  being  descended  from  a 
male  Angell,  son  of  John  (the  caterer),  to  the  Marriotts,  Lucys,  and  Hocknalls, 
who  were  descended  from  ieaaales,  daughters  of  the  same  Jolin  Angell.  Ha 
must  also  have  fenowb  that  the  defendant's  fether  was  the  heir  general  of 
William  Angell*  of  Crowhurat.  When,  therefore,  he  used  the  words,  "  male  i 
heir£^  if  any  such  there  be^  of  William  Angell,  the  first  purchaser  at  Crow- 
buiet,'"  he  must  have  been  aware  that  if  the  word  **  heirs  ^  were  taken  in  its' 
istxjct  sense,  tWe  could  no^  possibly  be  any  person  answering  the  description ; 
heittier  could  he  have  meant  the  heir  general  or  William  of  Crowhurst,  provided 
such  heir  genei»l  wafl  a  nude,  for  the  defendant's  father  answered  that 
description,  and  yet  there  is  m  expess  devise  to  him  in  default  ^^  of  the  male 
heirs  or  descendants  of  WiUian)  or  Crowhurst,"^  which  expression,  a9  well  as 
the  subsequmit  words,  .^Ube  males  to  take  place  first,  so  long  as  there  be  any 
thtough  every  descent,'' strengthens  the  supposition  that  the  testator,  by  his  first 
devise,  iiitenaed  to  point  at  those^  if  any,  who  could  trace  through  William 
of  Crowhurst,  entirely  through  males.  The  early  authorities,  as  is  remarked 
in  the  note  to  Powell  on  Devises,  vol.  1,  p.  8S8,  read  such  a  devise  as  one  to 
the  heir  general,  provided  that  heir  is  a  male ;  but  the  learned  editor  has 
expi^ased  nuich.doubt  whether  it  would  be  so  read  at  the  present  day»  referriag 
to  the  cases  of  Baker  v.  Wall,,Ford  v.  Lord  Ossuhtoriy  ana  Doe  demXindsay'y, 
Colfear^  shewing  that  a  devise  to  A.,,  and  his  heirs  male  or  female,  or  to  A .  for 
his  ]ife>  and  after  his  death,  to  Bi,.  his  right  heir  male  for  ever,  is  an  estate  tail ; 
and  it  may  be  lyell  argued,  th^t  ^  the  words  *'  heirs  male^  have  the  meaning  of 
heirstinale  of  the  body  where  used  as  words, of  limitation,  so  they  should  now 
have  the  same  meaning  where  used  as  words  of  purchase.  It  is  observable  that,, 
iki  the  preflept  case,  the  wQrds  are  used  as  words  ooth  of  purchase  and  limitation, 
for  the  devise  run^  "to  the  male  heirs,  if  such  thereby,  of  William  Angell, 
the  first  purchaser  at  Crowhurst,  and  their  heirs  male  for  ever.*^  In  the  first 
part  they  are  words  of  purchase,  in  the  last  part  words  of  limitation.  There  is 
no  doubt  that  in  the  last  part  they  mean  the  male  heirs  of  the  body  of  the 
devisee.  Why  should  they  not  then  be  taken  to  mean  the  male  heirs  of  the  body . 
of  William  Angell,  the  first  purchaser  at  Crowhurst,  in  the  first  part  ?  But, 
whatever  may  be  the  right  construction,  as  a  general  rule,  we  are  of  opinion, 
that  in  this  case  the  w^ords  must  be  construed  in  a  special  sense,  by  reason  of 
the  plain  indication  of  the  testator'^s  intention,  collected  from  the  will  itself. 
Now,  that  special  sense  can  only  be,  male  heirs  of  the  body  of  William  Angell, 
of  Crowhurst ;  and  a  person  to  answer  that  description  must  cleai*ly  trace 
entirely  through  males.  The  defendant  does  not  so  trace ;  but  the  lessor  of  the 
plainti£P,  if  the  facts  he  asserts  be  established,  does.  It  was  urged  in  argument, 
that  the  devise  must  be  held  void  for  uncertainty,  and  the  case  of  Oddie  v. 
Woodford  was  cited.  That  case  arose  upon  the  well-known  will  of  Mr.  Thel- 
lusson,  the  words  being  "eldest  male  lineal  descendants.'*^  The  two  points 
there  argued  were — whether  the  devise  was  void  for  uncertainty,  and  whether 
aperson,  in  order  to  answer  the  description,  must  trace  entirely  through  males. 
The  same  points  arose  when  the  will  was  first  litigated  before  Lord  Lough- 
borough, assisted  by  Mr.  Justice  Buller,  Mr.  Justice  Lawrence,  and  Lord 
Alvaiuey,    Those  learned  persons  seem  to  have  had  no  difiiculty  as  to  the 
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question  of  uncertainty,  but  Lord  Eldon  evidently  felt  congiderable  difficulty; 
yet  he  held  that  the  devise  was  not  uncertain,  though  earnestly  wishing  that  the 
parties  would  appeal.  They  did  appeal  to  the  House  of  Lords ;  and  Alex- 
ander, C.B.,  delivered  the  unanimous  opinion  of  the  judges.  The  question  of 
uncertainty  does  not  appear  to  have  been  put  to  the  judges,  though  it  was  raised 
by  the  appeal,  and  the  decision  of  Lord  Eldon  was  confirmed.  In  that  case  idso 
it  was  held,  that  a  person,  in  order  to  satisfy  the  words  ^^  eldest  mal^  linefll 
descendant,"'  must  trace  entirely  through  males.  We  think  that  the  words  in 
the  present  case,  "  male  heirs,''  are,  at  all  events,  full  as  certain  as  the  words  i^ 
Mr.  Thellusson's  will,  and  that  no  valid  objection  can  be  maintained  on  that 
ground.  The  first  question,  therefore,  must  be  determined  in  favour  of  the 
lessor  of  the  plaintiff. 

The  secona  question  arises  under  the  9th  section  of  3  &  4  Wm,  4,  c  27, 
upon  the  true  construction  of  which  we  are  of  opinion  that  this  action  of  ^ectr 
ment  would  be  barred  by  length  of  time,  if  not  saved  by  the  15th  section  of  the 
same  Act.  Considerable  difficulty  arises  on  the  construction  of  this  Act 
of  Parliament,  by  reason  of  the  word  "rent  '*  being  used  in  two  diflFerent  senses 
throughout,  viz.,  the  sense  of  a  rent  charged  upon  the  land,  and  of  a  rent 
reserved  under  a  lease.  In  the  very  first  section  of  the  Act,  the  interpretation 
clause,  it  is  used  in  both  senses,  for  it  is  made  to  extend  ^^  to  all  heriots,  and 
to  all  services  and  suits  for  which  a  distress  may  be  made,  and  to  all  annuities 
and  periodical  sums  of  money  charged  upon  and  payable  out  of  land.***  In  the 
second  section  it  is  used  in  the  sense  of  rent-charge  only,  as  stated  by 
Tindal,  C.  J.,  in  the  judgment  in  Paget  v.  Foley  ^  and  as  expressly  held  by  the; 
Court  of  Exchequer  in  the  case  of  Grant  v.  Ellis,  .  The  word  is  used  in  the 
same  sense  in  the  3rd,  4th,  and  5th  sections.  In  the  7th  section  it  is  used  ia 
the  same  sense.  The  words  are,  "  when  any  person  shall  be  in  possession  or  in 
receipt  of  the  profits  of  any  land,  or  in  receipt  of  any  rent  as  tenant  at  wilL'' 
Now,  a  tenant  at  will  of  land,  out  of  which  a  rent  is  reserved,  cannot  by  any 
possible  construction  of  language  be  said  to  be  in  the  receipt  of  the  rent  which 
he  pays.  He  cannot  be  tenant  at  will  of  the  land  and  of  the  rent  also» 
Indeed  no  one  can  be  said  to  be  the  tenant  of  or  to  have  any  estate  in  the  rent 
reserved  by  a  lease,  as  was  shewn  in  the  case  of  Prescott  v.  Boucher  (3  B.  &  Adf. 
849),  and  was  agreed  to  in  the  judgment  in  Grant  v.  Ellis.  The  word  «*  rent/* 
therefore,  in  the  7th  section,  must  mean  rent-charge ;  and  there  is  no  absolute 
absurdity  in  supposing  that  a  person  seised  in  fee,  or  for  life,  of  a  rent-charge^ 
might,  for  a  gross  sum  of  money,  demise  it  for  years,  or  at  will,  at  a  smaller 
rent.  In  the  8th  section,  the  same  sense  must,  for  the  same  reason,  be  given  to 
the  word  "  rent,^  in  the  earlier  part  of  the  section ;  but  at  the  dose  of  it,  the 
word  is  manifestly  used  in  the  other  sense,  viz.,  that  of  a  rent  reserved ;  the 
words  being,  *^  or  at  the  last  time  when  any  rent  payable  in  re.spect  of  tenancy 
shall  have  been  received.'' 

We  come  now  to  the  9th  section,  on  which  this  case  turns.  The  word  "  rent''^ 
is  there  used  seven  times.  The  first  time  it  means  rent-charge ;  the  second  and 
third,  rent  reserved ;  the  fourth,  rent-charge ;  the  fifth,  rent  reserved ;  the 
sixth,  rent-charge ;  the  seventh,  rent  reserved.  If  the  word  '*  rent-charge"  be 
substituted  for  "  rent,''  where  the  meaning  is  such,  in  this  section,  the  section 
will  run  thus,  and  the  meaning  will  be  clear :  '« And  be  it  further  enacted,  that 
when  any  person  shall  be  in  possession  or  in  receipt  of  the  profits  of  any  lan^ 
or  in  receipt  of  any  rent-charge^  by  virtue  of  a  lease  in  writing,  by  which  a  rent 
amounting  to  the  yearly  sum  of  SO  shillings  or  upwards  shall  be  reserved,  and 
the  rent  reserved  by  sudi  lease  shall  have  oeen  received  by  some  person  wroi^ 
fuUy  claiming  to  be  entitled  to  such  land  or  rent-charge^  in  reversion,  imm^ 
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ffiately  expectant  upon  the  determination  of  such  lease,  and  no  payment  in 
respect  of  the  rent  reserved  by  such  lease  shall  afterwards  be  made  to  the  person 
rigntfuUy  entitled  thereto,  the  right  of  the  person  entitled  to  such  land  or 
rent'chctrge  subject  to  such  lease,  or  of  the  person  through  whom  he  claims  to 
make  an  entry  or  distress,  or  to  bring  an  action  after  the  determination  of 
such  lease,  shall  be  deemed  to  have  first  accrued  at  the  time  at  which  the 
rent  reserved  by  such  lease  was  first  so  received  by  the  person  wrongfully 
claiming  as  aforesaid,  and  no  stich  right  shall  he  deemed  to  havejirat  accrued 
upon  the  determination  of  such  lease  to  the  person  rightfully  entitled.^  Now, 
in  this  case  a  lease  for  sixty-one  years  was  made  by  the  testator  to  one 
Wescombe,  in  the  year  1776.  The  testator  died  in  1784.  From  his  death  till 
the  year  1887,  when  the  lease  expired,  the  defendant's  father  and  himself  have 
received  the  rent  reserved  by  that  lease.  It  must  be  assumed,  for  the  purpose 
df  this  argument,  that  no  payment  in  respect  of  the  rent  had  been  made  to 
the  lessor  of  the  plaintiff,  or  to  any  person  through  whom  he  claims.  The 
right,  therefore,  to  bring  an  action  of  ejectment  after  the  determination  of  the 
lease,  must  be  deemed  to  nave  accrued  in  1784,  the  time  at  which  the  defendant's 
father  first  received  the  rent,  and  not  upon  the  determination  of  the  lease.  This 
ninth  section  was  commented  on  in  the  course  of  the  ludgment  in  Grantv,  Ellis 
(9  M.  &  W.  1^,  and  the  right  of  the  lessor  of  tlie  plaintiff,  circumstanced 
as  this  person  is,  was  considered  clearly  barred.  It  may  seem  strange  that  the 
right  to  bring  an  action  of  ejectment  in  the  year  1887,  when  the  lease  in  ques- 
tion determined,  should  be  neld  to  have  accrued  in  1784,  and  to  be  barred  by 
the  lapse  of  twenty  years  in  1804,  thirty-three  years  before  the  time  for 
bringing  such  action  had*  arrived  ;  but  such  is  the  express  enactment ;  and  it 
must  be  recollected,  that  the  lessor  of  the  plaintiff,  or  those  under  whom  he 
claims,  might  have  prevented  the  consequences  by  claiming  the  rent  within  the 
twenty  years,  and  if  not  paid,  by  distraining  for  it,  or  bringing  an  action,  and  so 
trying  the  right.  It  was  urged,  on  the  construction  of  the  Act,  that  if  this 
lease  had  expired  one  day  after  the  passing  of  the  Act,  the  lessor  of  the  plaintiff 
would  be  barred;  whereas  if  it  had  expired  two  days  before  the  passing 
of  the  Act,  he  would  have  been  entitled,  and  that  so  great  a  change  could 
not  have  been  intended.  This  argument  was  urged,  both  in  regard  to  the 
general  meaning  of  the  section,  and  also  in  regard  to  a  ground  that  was  much 
pressed,  namely,  that  the  section  is,  at  all  events,  retrospective  only,  as  was 
held  in  regard  to  the  seventh  section  in  Doe  dem.  Evans  v.  Page  (5  Q.  B.  767). 
It  is  very  true  that  the  change  is  great;  for  undoubtedly,  at  common  law,  a  party 
entitled  to  land  subject  to  a  lease  might  bring  an  action  of  ejectment  to  recover 
that  land  within  twenty  years  after  the  expiration  of  the  lease,  though  another 
had  wrongfully  received  the  rents  under  that  lease.  The  possession  under  the 
lease  being  lawful,  the  person  entitled  to  the  rent  might,  if  he  pleased,  abstain 
from  asserting  the  right  that  he  possesses,  as  not  being  adverse  to  him.  But  that 
doctrine  of  non-adverse  possession  is  put  an  end  to  by  this  very  statute,  as  was 
held  in  the  court  of  error  in  Doe  dem.  Knight  v.  Nepean  (2  M.  &  W.  894)  ; 
and  if  the  meaning  of  that  section  be  plain,  the  greatness  and  suddenness  in  the 
change  of  the  law  cannot  affect  that  meaning.  We  are  of  opinion  that  the 
wordfs  of  this  section  are  plain,  and  must  have  the  construction  we  have  put 
upon  them.  With  respect  to  the  section  being  retrospective,  it  is  sufiicient  to 
say,  that  the  lease  for  sixty-one  years  was  in  existence  at  the  time  when  this 
Act  passed,  which  distinguishes  this  case  from  Doe  dem.  Evans  v.  Page.  It  is 
true  that  by  applying  this  ninth  section  to  the  facts  of  the  case,  we  find  that  by 
a  retrospective  operation  the  lessor  of  the  plaintiff  had  lost  his  right  nineteen 
years  before  the  Act  passed,  whereas,  if  the  Act  had  not  passed,  he  would  still 
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have  his  right  for  eleven  years  yet  to  come.  But  such  appears  to  be  the  intention 
of  the  legislature,  in  order  to  quiet  possesion  where  there  has  been  a  long 
omission  m  a  party  to  assert  his  rights.  We  find  since  this  case  was  arguea 
that  the  Court  of  Exchequer,  in  Doe  dem.  Jukea  v.  Sumner  (14  L.J.  887), 
has  held,  that  the  eighth  section  of  the  Act  is  retrospective,  agreeing  that 
Doe  dem*  Evans  v.  Page  was  rightly  decided,  which  is  a  strong  authonty  for 
so  construing  the  9tb  section. 

It  remains  only  to  consider  whether  the  lessor  of  theplaintiff^s  right  of  action 

is  saved  by  the  15ih  section.     Now,  that  section  is  as  foUows  :-^^<  Where  the 

.possession  or  receipt  of  the  profits  of  the  land,  or  the  recdpt  of  the  i^ent,  shall 

not  at  the  t.nne  of  the  passing  of  this  Act  have  been  adverse  to  the  right  or  title 

of  the  person  cbdming  to  be  entitled  thereto,  then  such  person,  or  the  person 

claiininff  through  him,  may,  notwithstanding  the  period  of  tweiOy  years  hemn- 

'before  Utntted  shall  have  expired,  make  an  entry  or  distre^,  or  bring  an 

faction  to  recover  such  land  or  interest  at  any  time  within  five. years  next  after 

the  passing  of  the  Act^    The  w^srd  intereaty  which  is  in  the  Parliament  roll, 

8])peari  here  to  be  a  mistakfe  tor '  the  ward  reni^     This  action  was  brought 

within  the  five  years.  .  It  is  plain  that  the  possession  of  the  receipt"  of  the  profits 

i4  the  land  wa$  A9t  adverse  to  the  lessor  pf  thie  plaintiiT  when  tbe  Act  pomedy 

for  that  possession  and  receipt  was  under  a  valid  lease,  by  wibieh  the  lessor  of 

'the  plaintilT  was  bound..    Whether  the  receipt  of  the  rent  wa^  ^Terse  to  l^m^ 

depends  upon  the  sense  in  which  the  word  **rent*Ms  there  used,  WeareofopinicMi, 

with  reference  to  the  cihsf  ii^tit»^uid^iort\ardBMnBi^ 

given,  thai  the  wotti ^<refA'*'in't)fia«^ii6n'^oes ndtm^n  rentrebefv«d  dnti  l£e. 

For  thesi^  kasbns,  we  think  that  tb^^right  of'  the  leasor  of  the  plainttff  is  sa^^ 

^by  the  16th  ti^tibn  'h^re;..      •  •'   •'  t  • '  -'•   '  •"'  ^  • "'     •       '      .^^ 

On  the  last  argument  we  have  already  expressed  our  opinion  that  i!k^  tenl^t 
was  so  far  contrary  to  the  evidence^'^'as  Ihat  the  case  ought  to  be  submitted  to 
anMher  jurv^    Th«r6fore,  the  t^ukfer  li  tie^  tlrial  mult  %&  aU(4oC»  del' the 
.piayment-of -cosiis.''  ./■••-•■.'.*  :•.:•»   /./it 

;,.ii   .•       .:.[  ..  '..,i'i^  .  ..•'    R^h  astute  fyr  4' nmMd^.(U¥^ 

(a)  The  cause  wiu  agaia  tried  at  the  /entmog^    gi'oaiid  of  9^  improper,  rejeetio*  oiT  ^ndence  (iMr7 
•  wring  aisuees,  trheii  thfTdiBftudaiit  bbtabed  k  veN  'Law  1*.  do) ,  Ijut  waa  rrfo»ed« '  "     •  '      '^•^ 

111. A       1  .♦.'-.i:  .•     ''*T'"V   i    ••:::    t,;      -.fi.'     r..      ;   n..*.-       ,        V       r,^,^,'       '     |    , -.    ,,-      '. 

V" :  r-  '  .!.'  :[j  !.,.!.  <-  ;:  -.'T  ''•»  .•;;  -;-<;  i  :tr;{  ..■T/.  j  .m  .  .>!  l.:?:^  .,^1;  >,.  ,.'f.>c.vu: 
.:i  .  .  1-  r  .-.r  \.  ••••'  ":.  *•  /•  "1  •:?  '•»  ^  .•'  .■  Si".'  '  !,  )  ■  '  't  y  I  '  \\  .  .•  ,/y 
r.'t.  "."  \'- '..  ui'.  •".•'•  h.',  .;*.  t»  :»:,;  •*  *';  <.i  T  t.  .  .  1  .'.  .  '  •.  V  ft 
:  J  '.;  -  *  ^'  /  ':  '  't'  •  •  ■  ••  V  •  t--  Jf^.i.  .  V  ir.  '  iV  I  ..  1...  ^  ^  •••-  .  ^  i  .'•  ■  _  .  •- 
^  •  '  ..  *  :  ' 'f  '.■*.'  :;  '  rt  i::  >i,>'i*  a  i.  T.f  vi .  -,  ■:  •  .  -'.  .•.•j-.  .,  •.  .  :ii 
\  .fi  *«  .  -'^ '••  :•  ■  '  r-  .,'  r;.»  -v  '.■  t  .:/'!."^-  •:..  V  ,,pj  •-'! -'"i -•_  >"-  t.  :  i.  ..  ♦  ^,  .,,••  ..  ';  .5 
1-   1  •:    r:    •.":  '.    :.    ,  ••?  •     v  ''"  '^^    .Tr?"    ••  ,        {  t;;-,:*:-  •    .  .'  '  v    1^    ..  "J     ;    ,     .  ■   ^      .  fiwr 

(;•;-•  ...       -  !.'■'   .v^   .  ^:   ;•».-•.  '..:>^   l'^   •» -.j  j-vj    M^i;  'j  .       :•  .   '.  .    •  ^    ^r^ 

,:-  •■  •   ^^:r^?  /";.  J.  V  •.*:..::  N.^.r  :-^s,  ;|.  -•   ...     •:   ..•    J...^   .•■!    ,    ,;    ,rf«r 
.';  \    ■.-  ''.d:  .,   p  i  .-i-   1  ).''..  :  r«  *;•:*  vi.'V;,  },  n;  J^.  V.    ^^/    ,-^-     •.;....,  :i»jyy 
-:.     '•     '^  ...•;.:  'J    ,    .'o  :-.;,{!    .1    "J  V  i  .  i     ::•'•■'•■   'v:  ..'  ..".    "M     ..    .    .<  L*  h:o^ 
"*«:..:.  .•    '.'/  —  -'J.     r-.     '••  1    .''.:    \*^r  • ')    t* . -'m  ■-.;    1   '.■:,   f   1  .  !»:--    f  ,-.•    ..-.r.':! 

JI'.'*   r  :    i\'nrr.   \"    ./(.'..;  .?/  T^  :    -  n /V   --'        AI -^;r-         "  •'*.      '   .     '       I'T    -jf  »    ,'    ..niir' 

^^^^\■  ..  .  '-.  V  .^\  V  •  •  i,' v  .^  .  ^'V-v  \  Vs^-^v/l^  ,v;^-^»  /  ii  •  ;< ;  \^-,  \,  -,,,5  'y\\  x\ 
..)*-  ''I'l-:  •'       "V})'   '^.^.    ^«'    <•,*«>:« 't    '5*.'  ■•    "A""','       '   '  •   '.<•  •.-.    >;  \    **     .' '•.     ^ '»    '  .  r     -v  '."^^  \ 
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-;  THnity  Term,  1846. 

I-  November  19,  1846,  and  Jufy  6,  1846. 

Doe  dem*  Woodall  and  Others  v.  Woodall  and  Another,  (a) 

Dtuiae^  Word^gwmg  itteHi  tetf  amtrolM  h§f  effect  ofMtqaieraditd  worii. 
tt'.M.^hirJ^yfOifttf^^ft^demeedr^etkau^  T.  JLf  fir  Sft,  with  rmmtkt  k^ 


jiffia  aettl^g^  ^hi9iemt,  /kpUed  the  §am$  tQkU  (tha  tefUitov'e)  ffrwMUAw,  JWOiMh  Sawmei, 

ctttTtHQ ,  -         - ^ ,     _^  _^. „^  —^  ^— ^„^..    


iUce,  and  ttatmah,  iftheif  ehould  happen  to  be  Buiy  at  the  time  of  the  deceaae  of  T.  L,,  "fir  and 
^^  dirbig  the  term  oftSeir  natural  hoet,  and  the  Kfi  of  the  turvioor  of  them,'*  a$  tenants  in  common^  with 

tana  eat      --   -  ' 


f^ji,»aidgrandekildrpm,**lmtfy^to^higottei^rmilkereu!^^ 

^fvarv  such  em  and  sem  lauifmit  issidnp,*' and  with  remainder  in  tailio  aUthodaughtfrs  qfthe  saidtestator^s 
\  \toid  grandd^ldren ;  Ae  devise  Ifeihg  to  the  daughtfors  as  fmrchasers  in  Uhe  manner  as  the  devise  to  M« 
tiiJtaft.  There  iMen  fiUowid  tha  fiOowimr eUmse t*--'*  And  In  Oase  eiAerofmy  waid grasMdUtren^ 
.  uvW^f^i^''^  Samnd9Mee.a9d' Hannah^ahdlhe^^ 

-^ihen  nuf  v^  andm/saning  is  that  aH  andsingvlar  the  premises  herein  Imtfy  deuised  shall  go  and  remain 
*/  •  to  the  survivor  t^lhem,  and  the  heirs  of  his  Or  her  body,  lawfultg  to  he  begotten,  m  manner  aforesaid.'* 
ti^'*mH  ihaithiwotds^in  manner  af^resaid'^iniha  hat  alausa  r^iarrtd  to  the  preoadhapaHof  Ifte  wHk 
\o  mi^e^nomit7HiK)0€^  enpUfinai  tiemtmtian  of,Hm  ttsteiar,  p*  to  cmtnk  tks  aseatnmgqfAe 

jaords''iiir9,qftUbodif*'inthahst  cUatsSrand  thaf  i^Ofsfore  tfe  said  grandchildren  of  tha  te^tdar 
*^    tbok  under  the  unuantg  life  estates. 

y|nnm$  w4s .  ira  <ibtion  4)f  ^jeitmetoti  farou^bl  to  feoover  certain  Mtatet  in  the 

c)^:  ;ae(i[ehi}  pambpft  of  DanelLm  tad  lAstiDoretr^  in  tfae  county  of*  Monmotiib. 

l39«^.  PMiteHi  lkftQr.j99w  joiiie<)  by  consent,  and  bjn  order  of  the  HooM)uxable 
Mr.  Justice  Coltman,  stated  the  facts  for  the  opinion  oi?  the  Court  in  the 

lIM^wing   r   ■{; 

o;  r.  :    ''  .  Cage.   ■  .•'.[.   .^      ...      • 

9(0  IjboioiiScM^rgakiybwigf  seized  in  feeHlnitf pie  of  the.eMate'in  queatioop  duly 

made  and  executed  his  will,  bearing  date  the  S6th  day  of  J^^ovei^ber,  179fi ; 

and)  ^tMiTi  tlMmbjr  devi^i^  lb«  eata^  in  question,  situated  in  Llandlen  and 

•    lAanover^  to  his  «oii,  iS'amue/  Mor^n  (since  deceased  without  issue),  for  his 

^ffi^,  without  !mp^ajp}^nent  of  waste,,  with  a  limitation  to  trustees  in  the  said 
will  named,  and  their  heirs,  upon  the  usual  trusts  to  support  contingent  remain- 
ders, and  a  charge  of  an  annuity  of  901.  to  the  testator's  daughter,  Ann 
Uewelin  (since  deceased),  for  her  life,  with  remainder,  from  and  after  the 
decease  of  the  said  Samuel  Morgan,  to  the  use  of  the  first  and  all  and  every 
the  son  and  sons  of  the  said  Samuel,  successively  and  according  to  seniority,  in 
tail  genera],  with  remainder  to  the  use  of  aU  and  every  the  daughter  and 
daughters  of  the  said  Samuel  in  tail  general,  and  if  more  than  one,  as  tenants 
in  common,  with  cross  remainders  between  them  in  tail  general,  with  remainder 
to  the  use  of  the  testator^s  grandson,  Thomas  Llewelin  (also  since  deceased  and 
without  issue),  for  his  life,  without  impeachment  of  waste;  and  firom  and  after 
his  decease,  to  the  use  of  the  first  and  all  and  every  the  son  and  sons  of  him 
the  said  Thomas  Llewelin  successively  and  according  to  seniority  in  tail  general^ 
with  remainder  to  the  use  of  all  and  every  the  daughter  and  (laughters  of  Ae 
said  Thomas  Llewelin  in  t^l  general,  and  if  more  than  one,  as  tenants  in  com- 
mon, and  with  cross-remainder  between  them  in  tail  general — the  testator 
proceeded  in  the  words  following — ^viz, :  «  And  for  default  of  such  issue,  then 
/  ^  to  the  tue  of  my  grandchildren^  WiUiam  LleweUn^  Samuel  Llewelin,  Mice 
»  LletoeUn,  and  Hannah  LletoeUn  {brothere  and  risters  of  my  said  grandson^ 
Thomas  Llewelin),  if  they  shall  happen  to  he  living  at  the  time  of  his  decease, 
(a)  Reported  by  W.  Patxesok,  Esq.,  BaRltter-at*law. 
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for  and  during  the  term  of  their  natural  lives  and  the  life  of  the  survivor  of 
them,  to  take  as  tenants  in  common,  and  not  as  joint  tenants;  and  from 
and  after  their  several  deceases  and  the  decease  of  the  survivor  of  them, 
the  said  William  Llewelin,  Samuel  Llewelin,  Alice  Llewelin,  and  Hannah 
Llewelin,  to  the  use  and  behoof  of  the  first  and  all  and  every  the  son  and  sons 
of  the  body  and  bodies  of  my  said  grandchildren,  William,  Samuel,  Alice,  and 
Hannah,  lawfully  to  be  begotten,  severally  and  successively,  and  in  remainder 
one  after  another,  as  they  and  every  of  them  shall  be  in  priority  of  birth  and 
seniority  of  age,  and  of  the  several  and  respective  heirs  of  the  body  and  bodies  of 
all  and  every  such  son  and  sons  lawfully  issuing,  the  elder  of  such  sons  and 
the  heirs  of  his  body  lawfully  issuing,  being  always  preferred  and  to  take  before 
the  younger  of  them,  and  the  heirs  of  his  and  their  body  and  bodies  lawfully 
issumg  to  take  as  tenants  in  common,  and  not  as  joint  tenants ;  and  for  want  or 
in  default  of  such  issue,  to  the  use  of  all  and  every  the  daughter  and  daughters 
of  the  bodies  of  my  said  grandchildren,  William,  Samuel,  Alice,  and  Hannah, 
lawfully  to  be  begotten,  and  the  heirs  of  the  bodies  of  such  daughters  reepec- 
tively,  lawfully  issuing;  the  daughters  of  each  of  my  said  grandchildren, 
William,  Samuel,  Alice,  and  Hannah,  if  more  than  one,  to  take  as  tenants  in 
common,  and  not  as  joint  tenants;  and  in  case  of  the  death  and  failure  of  issue 
of  any  one  or  more  of  the  said  daughters  of  my  said  grandchildren,  dl  and 
every  the  share  and  shares  of  her  or  them  so  dying,  when  and  so  often  as  it  shall 
so  happen,  shall  go,  remain,  and  enure  to  the  survivor  and  survivors  and  other 
and  others  of  the  said  daughters,  and  the  heirs  of  the  body  and  bodies  of  such  sur- 
viving and  other  daughter  and  daughters  respectively,  such  surviving  daughters, 
if  more  than  one,  to  take  also  in  equal  parts  and  shares  as  tenants  in  common, 
and  not  as  joint  tenants ;  and  if  all  such  daughters  but  one  shall  die  without 
issue,  or  if  there  shall  happen  to  be  but  one  daughter  of  the  body  of  my  said 

frandchildren  lawfully  to  be  begotten,  then  to  the  use  of  such  only  surviving 
aughter  and  the  heirs  of  her  body  lawfully  issuing ;  and  in  case  either  of  my 
said  grandchildren,  William,  Samuel,  Alice,  and  Hannah^  shall  happen  to 
die,  leaving  no  issue  behind  him,  her,  or  them,  then  my  wiU  and  meaning  is, 
that  all  and  singular  the  premises  herein  lastly  devised  shall  go  and  remain 
to  the  survivor  of  them,  and  the  heirs  of  his  or  her  body,  lawful^  to  be  begotten, 
in  manner  aforesaid ;  and  in  failure  of  issue  of  either  of  their  bodies  lawfully 
begotten,  then  I  give,  devise,  and  bequeath  the  same  premises  to  the  use  of  the 
children  of  my  brothers,  Charles  Morgan  and  James  Morgan,  in  manner 
following ;  that  is  to  say,  two  third-parts  of  the  said  premises  unto  the  children 
of  Charles  Morgan  and  one  third-part  thereof  to  the  children  of  James  Morgan 
and  their  lawful  issue,  their  heirs  and  assigns,  for  ever,  share  and  share  alike, 
and  to  and  for  no  other  use,  intent,  or  purpose  whatsoever.'* 

The  said  testator  also  then  devised  an  estate  at  Abergavenny  to  his  grand- 
daughters, Alice  Llewelin  and  Hannah  Llewelin,  for  their  lives,  as  tenants  in 
common,  without  impeachment  of  waste,  with  a  limitation  during  their  lives  to 
the  said  trustees  and  their  heirs,  upon  the  usual  trusts  to  support  contingent 
remainders,  with  remainder  from  and  immediately  after  the  decease  of  his  said 
granddaughters,  Alice  and  Hannah,  and  the  decease  of  the  survivor  of  them/ 
to  the  use  of  the  first  and  all  and  every  the  son  and  sons  of  the  body  and  bodies 
of  his  same  granddaughters,  severdly  and  successively,  and  according  to 
seniority,  in  tail  general,  with  remainder  to  the  use  of  all  and  every  the  daughter 
and  daughters  dr  his  same  granddaughters,  in  tail  general,  and  if  more  than 
one,  as  tenants  in  common,  and  with  cross-remainder  between  them  in  tail  gene- 
ral ;  and  the  said  testator  then  proceeded  in  the  words  following — viz.,  *'  And  in 
case  either  of  my  said  granddaughters,  Alice  and  Hann^,  shall  happen  to  die, 
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kaTing  no  issue  behind  her,  thai  my  will  and  meaning  is,  that  all  and  singular 
the  premises  herein  lastly  devised  shall  go  and  remain  to  the  survivor  of  mem, 
and  the  heirs  of  her  body  lawfully  to  be  begotten,  in  manner  aforesaid.^ 

The  testator  died  on  tne  11th  «f  une,  179 19  leaving  his  said  son,  Samuel  Mor- 

Sm,  his  heir*at-law,  and  his  said  grandchildren^  Thomas,  William,  Samuel,  and 
annah  LleweUn,  him  surviving. 

The  testator'^s  son,  Samuel  Morgan,  died  in  1803,  a  bachelor,  and  intestate 
as  to  any  reversion  in  fee  or  other  interest,  if  any,  in  the  estates  in  question, 
which  descended  to  him  as  undisposed  of  by  the  said  will.  He  left  his  sister, 
Ann  Llewelin,  widow,  his  heiress^t-law.  The  said  Ann  Llewelin  died  in 
December,  1841,  intestate,  leaving  the  said  Samuel  Llewelin  (one  of  the 
testator^s  grandsons)  her  eldest  surviving  son  and  heir-at-law. 
.  The  testator's  grandson,  Thomas  Uewelin,  died  in  September,  ISSQ*  a 
bachelor  and  intestate,  and  leaving  his  surviving  brother,  the  said  Samuel 
Llewelin,  also  his  heir-at-law. 

Before  this  period,  the  testator'^s  ffrandson,  William  Llewelin,  and  his  grand* 
daughters,  Alice  and  Hannah  Lleweun,  had  all  died  without  having  had  any  issue. 

Siamuel  Llewelin,  the  only  surviving  grandchild,  entered  into  possession  of 
the  estates  on  the  death  of  Thomas  Llewelin,  in  1829. 

In  the  year  1838,  the  said  Samuel  Llewelin  executed  disentailing  deeds  under 
the  Act  for  abolishing  fines  and  recoveriefr*-viz.,  indentures  of  lease  and  release 
(and  which  were  afterwards  duly  enrolled  according  to  the  said  Act) ;  and  by 
such  indentures  he  conveyed  the  estates  in  question  unto  William  Woodhouse 
Secretan  and  his  heirs,  to  the  use  of  himself,  the  said  Samuel  Llewelin,  hia 
heirs  and  assigns,  for  ever. 

By  his  will,  dated  ^th  of  June,  1840,  and  duly  made  and  attested,  the  said 
Samuel  Llewelin  devised  all  his  real  estate  to  the  defendants,  as  tenants  in 
common,  in  fee,  and  died  a  bachelor  on  the  9th  day  of  September,  1842^ 
leaving  the  lessor  of  the  plaintiff,  Hannah  Woodall,  his  heiress-at-law. 

Charles  Morgan,  the  next  eldest  brother  of  the  said  testator,  Thomas 
Morgan  (and  who  had  died  some  years  before  the  date  of  the  said  will),  had 
a  daughter,  named  Hannah,  his  only  child,  who  married  Thomas  Lewis,  and 
died  intestate  in  the  year  1810,  leaving  an  only  child,  Hannah,  the  lessor  of  the 
plaintiff,  the  wife  of  William  Woodall,  the  lessor  of  the  plaintiff  and  mother 
of  the  defendant,  Thomas  Lewis  Woodall. 

James  Morgan,  the  other  brother  of  the  testator,  Thomas  Morgan,  died  in 
1808,  and  had  one  child  only,  James  Jones  Morgan,  the  lessor  of  the  plaintiff^ 
who  was  bom  in  the  year  1775,  and  is  the  father  of  the  defendant,  James 
Jones  Morgan,  the  younger- 
It  is  contended  on  the  part  of  the  lessors  of  the  plaintiff,  that  on  the  death  of 
Samuel  Llewelin,  a  bacnelor,  Hannah  Woodall,  the  lessor  of  the  plaintiff^ 
became  entitled  to  two  undivided  thirds  in  tail,  and  James  Jones  Morgan,  the 
lessor  of  the  plaintiff,  to  the  remaining  undivided  third  in  tail ;  and  if  the 
Court  shall  be  of  this  opinion,  it  is  agreed  that  a  judgment  shall  be  entered  for 
the  plaintiff  accordingly. 

But  it  is  contended  on  behalf  of  the  defendants,  that  the  lessors  of  the 
plaintiff  did  not  become  so  entitled ;  and  if  the  Court  shall  be  of  this  opinion. 
It  is  agreed  that  judgment  shall  be  entered  for  the  defendants. 

Channelly  Serjt.,  lor  the  lessors  of  the  plaintiff. — The  question  as  to  the  right 
of  the  lessors  of  the  plaintiff  to  the  premises  will  depend  on  whether  the  testa* 
tor's  grandson  Samuel  took  an  estate  for  life  or  in  tail,  under  the  will  of  Thomas. 
Morgan ;  because  if  he  was  seised  in  tail,  as  he  executed  a  disentailing  deed,  the 
defendant  would  be  entitled  to  the  pro^ty  under  his  wilL     It  is  submitted^^ 
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however,  that  Samuel  took  only  an  estatls  for  life.  The  true  coDrtnicticm  of 
the  Tvill  is,  to  give  the  testatcor's  four  grandduldren,  William,  Samuel,  Alioe^ 
and  Hanniih,  estates  for  life  obly,  with  cross^remainders  between  them  and  th^ 
issue,  the  issue  taking  lut  estate  tail  as  purchasers,  so  that  Samuel  would  be 
traiant  for  life  only,  with  a  contingent  remainder  to  the  first  and  other  sons  ia 
taiL  It  is  said  on  the  other  side^  that  the  devise,  in  case  of  the  death  of  the  grancM 
children  without  issue,  *^  to  the  survivor  of  them,  and  the  heirs  of  his  or  her  body,  • 
lawfully  to  be  bq^otten,'^  gaveio  Si^uel,  in  the  events  which  happened,  an  estate 
tail ;  but  as  the  devise  is  coupled  with  the  words  "  in  manner  aforesaid,'*  it  is 
submitted  that  it  does  not  give  a  larger  estate  to  the  grandchildren  than  that 
which  was  ciVen  in  thb  preceding  clause  of  tfo  will,  which  is  deadly  only  an 
estate  for  life,  the^leviseover  to  their  sens  being  Chere  to  them  as  purchasers. 
There  is  no  eas^  eraiotiy.in'point;'bbtthe€a8e  of  Cursham and  Others  y.  Neuh 
Ixmd  (2  Scott,  1Q5)  M  somewhlt't  aaalogourt;  Tbere.the  tesibator  devised  an  estate^ 
to  his  wife  for  life ;  and  firom  and.  after  her  decease,  tt>  his  ^on  and  daughtsrsy - 
namh^  Aemi,  ^  and  their  kwAdisni^  ic^sothrely  in  tail  general,  with  benefit  of 
snrvivordiip' to  and  amount  thdrY8speei;ive  issue,  as  tenants  in  common,  and  not* 
as  joint  teomts;?^  andit  was.hdd^  idiatthe  ebildveb  of  the  testator  took  estate*: 
f(»r.  their  itttpective  llves^  omd  tha  ^tundtlnldren  contingent  remaiuders  in  tail- 
general)  bv  purchase ;  the  word  '^isskie  ^'  being  there  t^  as  jyponymous  with 
sons  and  oanghtors.of  achild  or  cfaildiEn.  '  The  .words  ^^  in  manner  aforesaid  '* 
have  a  oontroUing'  effdct^«id  nh^w.  that  tile  imtention  of  the  testator  was  for  the 
estate  to  go  in  liiesame  way  i»  he/had  pveriduslylsodied.  The  whole  will  musfc 
be  taken  ^together,  and  thicn  theeSeot  whkli  might  oltherwise  be  given  to  arijf  ? 
particular  expressions  wi^l  be  ^stnuned.  by  other  ports,  which  oleariy  denote- 
a  contrary,  intention  of  the  tsi^tainv.    <  Wauonk  vi  Foson^  %  £ast»  36.) 

Bylesy  Sent.,  cbiitra^t^Tfaor  teita(M>r^  grandson  Samuel  took  an  estate  tail 
under  the  will.  ^Die  woitis  '^f  heifis  of  Jiis  or  her  body  lawfully  to  be  begotten^ 
are  fonnal,  technical  wbidsy  creating  an  efetate  toil.  The  wortls  ^^beirs^  are  heie 
not  to  be  read  as  '^childon^?'  bttt  as  words  of  limitation.  In  Leesy.  Modey  (1 Y..  flc 
C.  589),  Alderson,  B*,  says^  <^  it has^long  been  setded,  that  in  construing  devisea, 
tlie  governing  prn|iciplels  the  intention  of  the  testator,  to  be  odleoted  from  the 
words  of  the  will  itse&f  .  In  border <  to' asoeriain  that  intention,  however,  the  Courta 
have  adopted  rules,  which,  no  doubt,  it  is  very  deBirable  should  be  as  clearly  and 
distinctly  laid  dofwn  as  possible,  and  genecally  acted  upon.  Upon  a  careful 
examination  of  the  authorities^  we  think  that  it  may  be  safely  laid  down  as  a  rule» 
that  in  a  devise^  t^hnical  words,  or  words  of  definite  meaning,  shall  always  be  ocm* 
strued  according  to  their  legal  or  definite  e£Pect,  unless,  from  other  inconsistent 
words  in  the  i^,  it  be  quite  ckar  th^  are  used  in  some  other  definite  sense.**^ 
So  in  Pools  V.  Poole  (3  Bo&  &  F«  680)  it  was  held,  that  words  must  have  their 
ordinary  meaning,  unless  a  contrary  intention  plainly  appear.  There  is  nothing  in 
this  will  to  control  the  efiect  of  the  technical  words  giving  an  estate  tail  to  the 
grandchildren  of  the  testator  any  mare  than  in  Douglas  v.  Congreve  (4  Bing. 
N.C.  1 ),  where  the  devise  was  to  M.  S.  for  life,  with  remainder  to  the  use  of  the  heirs 
of  the  body  of  M.  S.  in  tail»  remainder  over  in  successicm  to  divers  persons  for  life^ 
and  to  the  heirs  of  thor  bodies  respectively  in  tail,  and  it  was  held  that  M.  S.  took 
an  estate  tail,  notwithstanding  the  will  contained  the  following  declaration  by  the 
testator,  *^  that  all  the  aforesaid  limitations  of  my  estate  are  intended  by  me  to  be 
in  strict  settlement."  Sayer  v.  Masierman  (Ambl.  S44),  Caulson  v.  Coula^n. 
(2  Strange,  1125),  and  Feameon  Contingent  Remainders,  161,  were  also  cited  to 
the  same  effect.  The  caseof  Dos  d.  Candler  v.  Smith  (7  T.B.  581)  is  also  a  strong 
authority  in  supnort  of  this  proposition.  There  the  devise  was  to  the  testator^a 
daughter  A.,  and  the  hcsrs  of  her  body  for  ever^  as  tenants  in  common,  and  not 
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as  jobt  tenants;  and  in  case  A.  die  before  21,  or  without  leaving  issue  of  her 
body,  then  to  B. ;  and  although,  as  Lord  Kenyon  observed,  it  was  apparent  the 
testator  intended  that  his  daughter  should  only  take  an  estate  fi>r  her  life,  and 
tiiat  her  children  should  take  as  purchasers,  yet  it  was  held  that  the  daughter 
took  an  estate  tail.  Piersan  y.  Vickers  (5  East,  549)  also  confirms  this. 
Boe  V.  Jeasfm  (8  Bligh,  1)  shews  also  that  an  estate  tail  expressly  devised  is  not ' 
to  be  defeated,  unless  there  appears  a'nost  unequivocal  intention  to  the  contrary. 

ChanneUy  Serjt.,  in  reply^  cited  Lowe  v.  DavicB  (2  Lord  Raym.  1561). 
>/  -  Cur*  adv.  vuU. 

1  CoLTMAK,  J.  (in  the  absence  of  the  late  Chief  Justice  Tindal),  now 
delivered  the  judgment  of  the  Courti^^The  questioa  in  this  case  is^  whether, 
in  th^  events  which  have  happened,  Saiiiuei:  Lkwdin  Moimn  took  an  estate 
tail^  or  an  estate  for  life  only,  undfer  the  will  of  Thomas  Morgan,  in  the  lands 
in  the  parishes  of  LlaneUen  and  Llandvcr,.in  the  county  of  Monmouth  ?  If ' 
He  took  an  estate  for  life  only,  judgment  is  then  to  be  fbr  the  plaintiff ;  if  in  tail, 
ilhen  the  defendants  are  entitled  to  onr  judgment*  [Bis  li^dship,  having  then 
ivad -that  part  of  the  will'  which  «tmta]ned  the  denrise  in  question,  said]-*«*For 
the  'dcfendatita,  it  was  insisted  that  ih&i  list  devise,  being  a  devise  in  the  events' ' 
wfaieh  have  happened,  *^the  survivor  and  heir  of  the  wdy  lawfully  beffotten^t 
gave  the  survivor  an  estate  tail ;  wUle  tot  the  plaintiff  it  was  contended^  tha 
tfadugh'  the  words  that  are  contained  afterwards,  ^  his  or  her  body,^  are  fetmd 
in  ^is  clause^  which  give  an  estate;  tail  vnconnected  with  any  tfabg  taking  their 
eAct  away,  yet  as  tfaey  are  found,- in  oonnoetian  with  woods  fpoing  before  and  - 
cotning  after  themv  to  be  mere  words  of  refenenor  to  the  preceding  clause,  giving 
an  estate  focr  life^  with  remainder  to  -the'ibas  and,  daughters,  as  purchasers,  the 
effect  of  'the  wonic  *^  shall  go  and  DemaHi  to  the  survivor  of  tliem,  and  the  heirs 
of  ins  or  her  body  lawfully  to  be  bdgotten,  m  manber  aforesaid, '^  is  to  bring  the 
lands,  in  the  events  to  which  the  iseconddause  applies^  within  the  preoedingdause, 
wshich  gives  Ufe  estates  to  the  granddHldren,  with  ceraainder  in  tail  to  the 
sons  and  daughters;  and  we  think  this  is  the  tme  construction  of  the  clause. 
Such  construction,  on  an  examination  of  the  sense  of  the  particular  words 
used,  is  more  consistent  with  the  intention  of  the  testator  than  that  contended 
for  by  the  defendants^  and  is  supported  by  the  authority  of  decided  cases.  The 
clause  was  probably  intended  to  supply  the  deficienev»  or  remove  the  doubt 
arising  in  the  firdt  clause,  as  to  the  persons  who  should  take,  in  the  event  of  one 
or  more  of  the  grandchildren  dying  without  leaving  issue.  The  words  widi 
which  it  commences,  ^<  my  will  and  toeaningis,^  are  explanatory  of  the  supple^ 
mental  clause;  the  words  ^^in  manner  aforesaid^'  are  necessarily  connected  by 
^ammatical  construction  with  the  words  "  shall  gp  and  remain,*^  and  refer  to 
something  introductory  to  the  words  ^^  to  the  survivor,  and  the  heirs  of  his  or 
her  body  lawfully  begotten,^'  The  words  *^  in  manner  aforesaid,'^  taken  in  this 
•connection,  have  an  express  reference  to  the  sense  of  ^  going  and  remaining,^  in 
some  before-mentioned  clause,  by  which  the  estates  would  *^  go  and  remain  to 
the  grandchildren,  and  the  heirs  of  his  or  her  body  lawfully  begotten,^'  and 
there  is  no  such  meaning  of  *'  going  and  remaining^  in  any  preceding  part  of 
the  will,  except  the  first  clause;,  whidi  gives  estates  to  the  grandchildren  for ' 
life,  and  remainder  to  their  sons  and  daughters  in  tail,  whicn,  though  not  in 
words  a  devise  to  the  heirs  of  the  body  or  bodies  of  the  sons  and  daughters,  is 
sc  devise  which  may  not  improperly  be  described  as  to  the  heirs  of  the  bodies  of 
the  sons  and  daughters,  inasmuch  as  those  who  would  take  under  that  are  the 
same  persons,  and  would  take  in  the  same  order  and  succession,  and  to  the  same* 
ettent  of  interest    The  defendmts' construction  of  the  words  **in  manner 
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aforettdd'^  is  itu^ropriate,  and.  would  give  to  these  words  no  effect  and 
meanings  but  the  will  would  be  the  same  as  if  these  words  were  left  out.; 
whereaa  the  construction  of  the  plaintiff  gives  to  them  due  meaning  and  effect, 
<<  It  is  always  desiiable,^  says  Lord  Euenborougfa  in  Meredith  v.  Meredith 
(10  East,  510),  in  commenting  on  the  words  ^<  as  atoresaid,^  *^  if  possible  to  give, 
effect  to  all  the  wordis  of  a  will,  and  particularly  when  it  enables  the  Court  ta 
give  an  uniform  and  consistent  sense  to  the  whole  will.'"  It  is  also  clear,  we 
think,  that  the  words  <^  lawfully  begotten,'^  in  the  first  clause,  applied  to  the 
sons  and  daughters  who  take  as  purchasers,  and  not  to  the  heirs  who  are 
described  as  ^^  heirs  of  their  bodies  lawfully  issuing,**^  or  only  as  heirs  of  their 
bodies,  without  the  words  ^^  lawfully  to  be  begotten  \"  and  throughout  the  will  it 
will  be  found  the  words  ^^  lawfully  to  be  begotten,^  which  occur  a  great  many 
times,  are  applied  to  the  sons  and  daughters  taking  as  purchasers,  and  not  to 
heirs  to  the  ext^it  it  is  in  the  clause  in  question ;  and  so,  also,  in  the  analogous 
clause  in  the  devise  of  the  Abergavenny  estates  to  Alice  and  Hannah.  With 
respect  to  the  meaning  of  the  testator,  it  is  evident  that  that  construction  which 
gives  an  estate  tail  is  repugnant  to  the  meaning  carefully  expressed  in  the  words- 
of  the  first  clause,  and  to  the  giving  an  estate  tail  in  the  whole  to  the  only 
daughter,  which  immediately  precedes  the  second  clause,  and  inconsistent  with 
the  general  plan  of  the  testator,  as  shewn  by  the  devise  to  his  son  Samuel,  and. 
then  to  his  grandson  Thomas.  The  devise  to  Samuel,  and  then  to  Thomas,  the 
grandson,  for  life,  is  a  life  interest  only.  There  are  several  decided  cases  that 
support  the  construction  we  have  adopted,  and  none,  which  we  are  aware  o^  aro 
opposed  to  it.  In  Lisle  v.  Gray  (2  Lev.  223,  and  1  P.  W.  90),  "  a  covenant 
to  stand  seised,  to  the  use  of  the  covenantor's  son  £.  for  life,  and  after  hi& 
decease  to  the  use  of  the  first  son  of  the  body  of  £.  and  the  heirs  male  of  the 
body  of  the  first  son;  and  in  default  of  such  issue,  to  the  use  of  the  second  son  of 
the  l)ody  of  E.  and  the  heirs  male  of  the  body  of  the  second  son ;  and  in  default 
of  such  issue,  to  the  use  of  the  third  son  of  tne  body  of  E.  and  the  heirs  male 
of  the  body  of  the  third  son ;  and  in  de&ult  of  such  issue,  to  the  use  of  the 
fourth  son  of  the  body  of  E.  and  the  heirs  male  of  the  body  of  the  fourth  sop; 
and  to  all  and  every  other  the  heirs  male  of  the  body  of  the  said  E.  respectively 
and  successively,  and  the  heirs  male  of  their  bodies,  according  to  their  seniority 
of  birth ;"  and  it  was  held  by  the  King's  Bench  and  Exchequer  Chamber,  that 
£.  took  an  estate  for  life  only,  notwithstanding  the  express  limitation  to  the 
heirs  male  of  his  bod^.  In  Lowe  v.  Davies  (2  Lord  Raymond,  1561),  the 
testator  devised  to  Benjamin  Jevon,  and  his  heirs  lawfully  to  be  begotten — ^that 
is  to  say,  to  his  first,  second,  third,  and  every  son  and  sons  successively,  lawfully 
to  be  begotten  of  the  body  of  the  said  Benjamin ;  and  the  heirs  of  the  body  of 
such  first,  second,  and  third,  and  every  other  son  and  sons  successively,  lawfully 
issuing ;  and  it  was  held  that  Benjamin  took  an  estate  for  life  and  not  in  tail, 
and  the  clause  that  followed  the  limitation  to  the  heirs  of  the  body  of  Benjamin 
was  explanatory,  of  which  heirs  of  the  body  of  Benjamin  the  devisor  meant; 
and  in  Meredith  v.  Meredith  (10  East,  603),  the  words  "  as  aforesaid''  were 
held  to  incorporate  the  words  in  the  former  clause.  Two  more  of  these  cases 
were  cited  and  not  denied  in  the  case  of  Jesson  and  Others  v.  Wright 
(2  Bligh,  1),  and  they  are  explanatory,  as  we  think,  in  the  present  case,  of 
the  rule  stated  by  the  Lord  Chancellor  in  Jesson  v.  Wright,  that  the  worda 
«« heirs  of  the  body"  will  yield  to  a  clear  particular  intent  that  the  estate  should 
be  only  for  life,  and  that  that  may  be  from  the  effect  of  superadded  words,  or 
any  expressions  shewing  the  particular  intent  of  the  testator ;  but  that  that, 
must  be  clear,  intelligiQe,  ana  unequivocal.  In  the  first  case,  the  words  ^^  shall 
go  and  remain  in  manner  aforesaidi"  import  a  dear  and  distinct  reference  to  the. 
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Bm  diaiise  of  ttie-devke,  which  draws  it  down  and  inoorpor&tes  it  with  the 
MQond,  and'tlie  cbuse  so  incorpomtcd  would  be  intelligibly  and  unequivocally 
a^partieuiar  intent  <that  the  grandchirdren  taking  under  the  second  clauae  shall, 
fike  those  who  take  -under  the  -first,  take  an  estate  for  life  only.  For  this  reason 
we  are  of  opinion  the  )udgnient  must  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 
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aatwrdayj  February  7,  1846. 
Re  Bristol  and  Exeter  Railway  Company. 
^Ew  parte  CBBsswELL.(n) 

Coait  qf  purchase  by  public  company. 

Under  the  Railway  Act  for  the  above-mentioned  company  money  was  directed  to  be  invested  in  land, 
and  there  had  been  two  references  to  the  Master  relating  to  the  purchase  of  two  separate  pieces  of 
iand,  and  an  account  had  been  taken  of  the  amount  due  on  eertaht  mortgages  of  the  said  pieces  of 
kmd:  Meld,  that  the  cosU  qfiho  proeeedinffs  mitsi  bo  boms  by  the  railway  eompoasiy, 

THE  9th  section  of  the  Bristol  and  Exeter  Railway  Act,  reciting  that  the 
said  railway  was  intended  to  be  formed  in  or  on  a  part  of  the  pleasure- 
grounds  and  orchard  belonging  to  the  vicarage  of  Creech  St.  Michael,  as 
therein  mentioned,  enacts  that  the  whole  or  any  part  of  the  compensation  to  be 
payable  to  the  vicar  in  respect  of  the  vicarage-house  pleasure-grounds,  &c. 
taken  from  such  vicarage  for  the  purposes  of  the  Act,  might,  on  petition  to  the 
Court  of  Exchequer,  be  laid  out  and  disposed  of  in  purchasing  other  property 
as  therein  mentioned.  The  39th  section  provides  for  the  payment  and  invest- 
ment, by  order  of  the  Court,  of  purchase  or  compensation  money,  payable  under 
the  Act  to  corporations  and  persons  under  disabilities.  By  the  44th  section  it 
was  enacted  that  where  by  reason  of  any  disability  or  incapacity  of  any  party 
entitled  to  any  lands  to  be  taken  or  used,  or  in  respect  of  which  any  satisfaction, 
recompense,  or  compensation  should  be  payable  under  the  authority  of  that 
Act,  the  purchase-money  for  the  same,  or  the  money  paid  for  such  compensa- 
tion, should  be  required  to  be  paid  into  the  Bank  of  England,  for  the  purpose 
of  being  invested  in  the  purchase  of  Consolidated  or  Reduced  Bank  Annuities,  or 
in  government  securities,  to  be  applied  in  the  purchase  of  other  lands,  to  be 
setfled  to  the  like  uses,  in  pursuance  of  that  Act,  it  should  be  lawful  for  the 
said  Court  to  order  all  the  costs,  charges,  and  expenses  of  or  which  might  be 
incurred  in  consequence  of  the  purchase,  or  taking  or  using  of  such  lands  by 
the  said  company  under  or  by  virtue  of  that  Act,  and  also  of  the  investment 
of  the  purchase  and  compensation  money  in  Consolidated  or  Reduced  Bank 
Annuities,  or  other  government  securities,  or  of  the  re-investment  of  such  pur- 
chase and  com|)ensation  money  in  land,  together  with  the  necessary  costs  and 
charges  of  obtaining  the  proper  orders  for  such  purposes,  and  for  the  payment 
of  the  dividends,  interest,  and  annual  produce  of  such  Consolidated  or  Keduced 
Sank  Annuities,  or  other  government  securities,  to  be  paid  by  the  said  company 
out  of  the  moneys  to  be  received  by  virtue  of  that  Act ;  and  the  said  cdmpany 
tiiould  from  time  to  time  pay  such  sums  of  money  for  such  costs,  charges,  and 
expenses  as  the  said  Court  should  direct. 

(o)  Reported  by  G.  Goldsmith,  Esq.,  Barriater-at-lsw. 
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Subject  to  the  proviaions  of  the  above  Act,  the  nulwaj  company  took  the 
dwelling-houae  and  oertam  landes  part  of  the  vicarage  and  glebe  lands,  and 
paid  a  sun)  of  money. by  wa^  g[  compensation,  which  was  invested  in  9,7fl^. 
ConaoK  The  Master,,  by  his  report,  dated  November  IS,  1844,  made  pursuant 
to  a  previous  cH^der  of  April  18,  1843,  found  that  the  Rev.  Henry  Cress- 
well,  the  vicar,  was  entitled  jto  an  estate  in  fee-simple  to  a  dwelling-house,  &c., 
and  that  the  purchase  thereof  at  the  price  of  1,606/.  was  a  nt  and  proper 
purchase,  and  that  a  good  title  had  been  made  thereto.  By  an  order  of  the 
Court,  bearing  date  the  6th  December,  1844,  the  report  was  confirmed,  when  it 
was  referred  back  to  the  Master  to  ascertain  what  was  due  to  certain  mortga- 
gees of  the  said  dwelling-house,  &c. ;  and  by  his  report  of  April  22,  1845, 
found  that  9081.  was  due  to  the  said  mortgagees.  The  sum  of  1,624Z.,  part  of 
the  said  2,748^.  Consols,  was  accordingly  sold  out  for  the  purpose  of  raising  the 
said  sum  of  1,606/.,  leaving  the  sum  of  1,124/.  Consols  remaining.  The  Master 
also  by  a  report  of  Decemoer  28,  1845,  made  in  pursuance  of  an  order  of 
March  15, 1846,  found  that  it  would  be  fit  and  proper  that  so  much  of  the 
said  sum  of  2,748/.  Ccmsols  should  be  sold  as  would  oe  sufficient  to  raise  the  sum 
of  900/.,  and  that  the  sum,  when  raised,  should  be  laid  out  and  invested  in  the 
purchase  of  certain  lands  and  hei^^taments,  oomprised  in  an  agreement  of  the 
1st  of  March,  which  had  been  entered  into  by  Mr.  Cresswell  for  the  purchase 
of  this  land  and  hereditaments,  for  the  sake  of  having  the  benefit  of  it  transferred 
to  the  vicarage ;  and  the  Master  was  of  (pinion  that  a  good  title  could  be 
made  thereto.  The  present  petition  was  now  presented  by  Mr.  Cresswell, 
stating,  among  the  foregoing  matters,  the  existence  of  a  mortgage  on  the  last- 
mentioned  property,  then  vested  in  the  Rev.  R.  Shutte,  and  praying  that  the 
report  of  December  28, 1845,  might  be  confirmed,  and  that  it  might  ^  referred 
back  to  the  Master  to  ascertain  whet  was  due  to  the  Rev«  R.  Shutte  for 
principal  and  interest  on  the  said  mortgage  security,  and  praying  a  sale  of  a 
sufficient  part  of  the  said  sum  of  1,124/.  Consols,  to  raise  the  said  sum  of  900/.^ 
and  praymg  that  it  might  be  referred  to  the  Master  to  tax  all  parties  th^ir 
costs,  charges,  and  expenses  which  might  have  been  incurred  in  consequence' of 
the  investment  of  the  said  purchase  or  compenstion  money  in  purchasing  the 
said  dwelling-house,  lands,  and  hereditaments,  and  in  obtaining  the  said  order 
of  March  15, 1845,  and  consequent  thereon,  and  that  such  costs,  charges,  and 
expenses,  when  so  taxed,  might  be  paid  by  the  said  Bristol  and  Exeter  Railway 
Company. 

Stuart  and  Stevens^  on  behalf  of  the  petition. 

Bethell  and  OsbQme^  on  the  part  of  the  railway  company,  contended  that 
it  was  unfair  that  the  company  should  be  called  upon  to  pay  all  the  costs  of  the 
different  order^  amounting  altogether  to  408/.,  inasmuch  as  the  dwelling-house 
and  the  land  might  have  been  included  in  the  first  petition  in  April,  1841,  after 
Mr,  CressweU  luid  obtained  his  contract  for  the  land ;  moreover,  the  costs  of 
taking  the  various  accounts,  due  on  the  mortgages,  being  very  complicated  and 
expensive,  it  was  against  all  principles  of  justice  that  ttie  company  should  be 
fixed  with  those  costs.  As  to  the  second  purchase,  the  reverend  gentleman 
having  agreed  to  purchase  it,  he  ought  to  have  completed  his  contract  and  paid 
off  the  mortgages ;  in  that  case^  it  would  have  come  to  the  railway  company  free 
of  the  present  expense.  The  Act  is  not  imperative  as  to  costs,  but  malces  it 
optional  for  the  Court  to  deal  with  them  according  to  its  own  principles  of 
equity. 

Stuart^  in  reply,  contended  that  the  title,  of  which  the  mortgages  formed  a 
portion,  had  been  approved  of  by  the  Master,  and  that  as  Mr.  Cresswell  had 
enteicd  into  the  agreement  of  the  1st  of  March,  to  purchase  the  lands  in 


BOHN  V.  BOGUS.  lit 

question  for  the  benefit  of  the  vicarage,  he  was  entitled  to  call  apon  the  com- 
{)anY>  under  the  44th  section  of  the  Act,  to  pay  all  the  costs  incurred. 

The  Vics-CHANCELLOB  thought  that  trie  two  purchases  ought  not  to  be 
Included  in  the  same  report ;  for  until  it  were  properly  ascertained  that  the 
dwelling-house  was  fit  R)r  the  Tiearage,  it  could  not  oe  distennined  whether  the 
purcha^  land  was  so  situated  in  r^pect  16  locality  aa  to  bea  proper  purchase. 
The  company  must,  therefore,  pay  all  the  coi#s. 

Costs  to  be  paid  in  pursuance  of  the  ttrms  of  the  Act  of  Parliament, 
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Wednesday  and  Thursday,  FifMia^'UaM  12,  IS46. 
'  BoHif  t^;  BMlT«.<h)    '  f 

'^ejplaintif,  H.  C.  B,,  ^dd  dW6fne  eniiiUi  t&ih^tiiire  t&pyAgMfif  '^ lUuHrdiieifW  of  iht  L^fe 
«    ofL.dtMy     Th9  t^itidimt.D.  B,yeomm9ne^id^09i$iti.pmkh€ftim6alled  **  Th€  EtuHiptm 

c,  jiper*  admitted,  hy  the  defendant t  to  hope  been  ,copif^/rom  ihe  */  Hlmiraiiotu  :^^  tfeld,  thai  ike 
defendant  hamng  by  eo  doing  materially  leeeenid  tHi price  of  the  original  work  6y  hkoioingly  taking 
^  a  material  valuadle part  qf  it,  thit  fta$ HffibUnt'k  HmkfUuHtiarpiracyfi^^otkitfU  **JllMrMM^;^* 
7  laoiiiMthttiaM^f  tkepum^St  e^ed  iifer$gtfieiiMM  qwtfp^i4m9nOH4  w^ra  wMno  wmy  mr  <|«M. 
r  ifheai0n^kqiA^¥>9f^iO[ffraijd^faa^itHU  t         •  . 

riiHE  plaintiff,  Henry  George  Sphii.  fcoWd'for'^  jiijuhi^^^        Restrain  the 
:^^      defendant  from  selling  o^  disppsin^'of  any  iiiore  copies  of  the  ^rst  Vbliimb 
4^."  Thje  Europe^  liibrary,"*  with  aiiy^^ksagesiarticrd^  or 'matters  copied  or 
^:^nfrom  a.work  entitled  "^^  lUu^ratfoiis  of '^e'fclfe  of  Lo^ettfeod^  Medici."^' 
I  ,  The  bill,  and  the  affidavits  in   support 'bf  ft,   kat^  jb^  pl^Otiff, 

^.  G.Bphn,  by  various  .transactions  ^<5f  li^aljngs/ b^caWe  entitled  to  the 
entire  copyright  of  the  Illustrations,  and  haa  a  considerable  number  of  copies 
of  it  on  sale ;  that  the  defendant,  Daniel  Bogue,  in  the  nionlli  of  Nbvemoef, 
1845,  published  for  the  first  time  the  first  volume  cif  the  safd  Euro^an 
jLihrarj,  entitled  '^  A  Life  of  Lorenzo  de  Medici,''  The  bill  ^t  Wth  several 
passages  contained  in  the  first  volume)  admitted  to  haVe  been  cojned  frotti  tfie 
illustrations,  and  a  passage  also /rom  the  preface  alludetl'  to  iti  the  judgment. 
^     JBetheU  ^r\d  Rcmhaw  appeared  on  behalf  of  the  mot toit,    '      ''  .'  '      \; 

y  ,  Cases  cited  :  Miller  w  Taylor  '(i  Burr-  ^03) ;  Ma^Smak  v.  T^ffff'^^^Syis^. 
3P5);  Dramwell  v.  Hahmnbe  (3  Isly.  U  Cr.  737);  Camj^ell  ir.  Scott 
hi  Siip.  31):  Sweet  \%  Maugham  (id,  ^) ;  Lswl^  v:  FulhrtbnXtHeeL  6)'; 
^mndersy.  Smith  (3  Mv,  &  0,711),     ;     '      -  '-/'^  *  '  '   '    '  ] 

^:Stuart^  TalfQiird^  and  Crnig^  for  |  the  defeiidaiits^  attempted' to  prove  thdt 
^'nly  inconsiderable  portions  of  the  Vorlt  Kaid  b^n,ci^pidd,  an tf^tfiat  whatever 
"Ifxtracls  there  might  1>e,  thej  were  aoknowledged  to  be  quotationi^,  and  not 
original  passages;  and  not,  thereforOj  of  such  n  character  and  d^sAiptTon  as  to 
^^pder  the  original  wprk  in  ^he  phdntifTs  posse^sion^  valueless. .  Th6  cases 
(referred  to  by  ma  other  side'were  undoubted  caies'df  \SrAcy,'  irid:corirfste3  of 
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aueh  as*  wheweither  the  quotfitiaBftrand  extiacts  wm  either  not  acknowledged^ ! 
or  were  bo  extennire  as  to  dia{dace  the  original  pubHoation. 

Camcitad:  WtUmnv.  Jihm (17  Ve» iSSSt);  Caryv.  Eeanleyi* Esp.  168)/ 

The  Vii£e«Chamcbi.lob.^--*I  think  the  case  has  been  verj  well  argued,  and 
that  even^  thin^i^  has  been  said  in  favour  of  die  defendant  that  is  capable  of 
being  urged,  and  it  is  out  of  the  defendant's  own  mouth  that  it  must  be  decided  ; 
because,  where  »  complaint  is  made  before  the  Court,,  it*  must  appear  that  the 
piracy  has  either  been  of  what  is  called  "  a  large  part,"  or  of  a  "  material  part,'* 
Now  then,  as  it  regards  this,  let  us  see  what  the  defendant,  or  rather  what 
Mr.  Hazlitt,  has  confessed  in  the  advertisement  of  this  very  book.  In  the  first 
place,  the  Life  of  Lorenzo  de  Medici  was  published  by  Mr.  Roscoe ;  and  it 
seems  to  have  attracted  a  great  deal  of  notice  and  criticism,  and  many  attacks 
were  made  on  the  book  both  at  home  and  abroad.  From  such  criticisms  and 
attacks  Mr.  Bosooe  thought  it  right  to  vindioate  himself,  by  a  publication  of 
the  **  Illustrations.'*'  Now,  Mr.  Hazlitt  says,  "  And  I  have  acted  upon  the 
same  principle  with  reference  to-  the  ^  Illustrations  of  the  Life  of  Lorenzo  de 
Medici,'  published  by  Mr.  Koscoe,  in  18S2.  This  volume,  a  thick  quarto, 
appearing  now  in  the  form  of  rather  a  thin. octavo,  is  occupied  almost  exclu- 
sively with  long  controversial  dissertations  in  reply  to  Sismondi  and  others, 
which,  leaving  die  mattev  just  where  it  stood^  are  of  no  interest  what- 
ever to  the  gena^  reader.  Here  and  there  an  illustration  really  illustrai* 
tive  occurs,  and  of  all  such  I  have  to  a*  greater  or  less  extent  availeid  myself." 
So  that  Mr.  Hazlitt  first  of  all  throws  overboard  the  greatest  part  of 
the  work  as  utterly  worthless,  as  of  no  use  whatever  to  any  one,  and  of  no 
interest  whatever,  and  then  filling  conscious  of  the  value  of  what  he  intended 
tD  take^  feeling;  I  say,  that  it  might  be  beneficial  for  his  purpose  to  take  it» 
and  at  the  same  time  running  down  the  value  of  the  thing  as  much  as  possible, 
he  makes  use  of  this  language — *^  Here  and  there  an  illustration  really  illus* 
trative  occurs,  and  of  all  such  I  have  availed  myself,"  shewing  by  this  act  that 
he  conceived  the  thing  valuable,  and  using  words  at  the  same  time  which  tend 
to^depreciate  the  substanceof  the  theft.  I  must,  therefore,  take  it  upon  his 
own  words,  that  the  ex^tracts•  which  he  has  thought  proper  to  take  are  more  or 
less  the  really  material  or  valuable  part  of  the  illustrations.  They  are,  how- 
ever, taken,  and  are  embodied  in  this  new  publication — this  volume  of  ^^  The 
European^  Cabinet  Library,''  which'  contains  the  Life  of  Lorenzo  ;  and  it  is  a 
matter  of  observation  certainly^  that  where  the  passages  are  taken,  they  are 
taken  with  reference  to  the  very  passage  of  the  Illustrations  whence  they  are 
taken.  Now,  I  can  easily  oonceive  that  confession  may,  at  the  time  that  it  is 
made,  be  so  far  a  proof  of  honesty  ;  but  such  a  confession,  in  my  mind,  does  not; 
from  the  very  nature  of  it,  diminish  the  previous  theft,  provided  a  theft  has 
been  committed  ;  it  may  indeed  save  some  trouble  in  convicting  the  party,  but 
it  neither  excuses  nor  justifies  his  conduct.  I  have,  therefore,  upon  the  defen^ 
dant's  own  shewing,  a  positive  admission  that  he  has  deliberately  taken  the 
only  material  and  valuable  parts  in  the  plaintiflTa  book  of  Illustrations.  Now, 
then,  I  cannot  but  myself  think  tliat  where  the  defendant,  by  his  own  state- 
ment, has  shewn  that  he  considers  them  valuable,  whatever  a  jury  may  possibly 
think  to  the  contrary,  it  is  enough  for  this  Court  to  see  that  the  party  has 
adopted  means  to  retain  it,  because  he  feels  confident  that  when  it  was  first 
taken  it  was  valuable,  and  so  may  answer  his  purpose.  This  seems  to  me  to 
be  a  ver)r  plain  case.  Now,  as  it  respects  the  opinion  given  by  Lord  Ellen- 
borough  in  Roworth  v.  Wilkes^  in  the  first  volume  of  CampbeU's  Nisi  Prius 
Reports,  his  lordship  must  be  taken  to  have  used  the  word  "  substitute"  with 
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reference  to  the  particular  case  before  him,  and  it  is  perfectly  clear  to  my  mind 
that  never  can  be  the  true  criterioo.  I  will,  for  example,  take  this  caae.  We 
are  all  aware  that  there  has  been  a  very  valuable  Greek  Lexicon  published,  by 
Mr.  Liddell  and  another  friend  of  his,  at  Oxford.  Now,  no  person  who 
published  that  Lexicon,  omitting  three  or  four  words  at  the  end  of  each  letter 
of  the  alphabet,  could  have  done  that  of  which  it  might  be  said  it  was  a  8ub» 
stitutey  lor  nobody  would  take  it  as  a  substitute.  Can  it,  however,  be  doubted, 
that  it  might  have  the  effect  of  materially  diminishing  the  price  of  the  first 
book  ?  For  although  no  one  would  take  it  as  a  substitute,  many  persons 
might  not  care  so  much,  and  might  be  inclined  to  purchase  it  cheapl}^  for  what 
it  really  did  contain,  which  might  probably  amount  to  more  than  ninety-nine 
hundredths  of  the  whole,  and  yet  it  would  m  no  measure  be  a  substitute,  and 
therefore  the  language  is  not  generally  correct  so  as  to  be  applicable  in  every 
case.  Now,  as  to  what  was  decided  by  Lord  Ellenborough  in  the  case  of 
Mawman  v.  Tegg  (S  Russ.  S85),  there  1  happened  to  be  one  of  the  counad 
for  the  defendant,  and  from  the  first  to  last  I  never  had  any  doubt  that  we  had 
really  an  untenable  case ;  and  observe,  there  was  an  order  penned  with  great 
accuracy ;  but  look  at  the  last  paragraph,  and  see  the  result  of  that  ease.  The 
affair  was  compromised  by  the  defendant  paying  a  sum  of  money  to  the  plaintiflv, 
to  induce  them  not  to  proceed,  and  they  acted  thus  upon  a  knowledge  of  their 
own  case ;  and  so  it  was  a  case  which  in  reality  furnished,  after  all,  very  valuable 
observations ;  but  as  a  case,  it  in  fact  amounted  to  nothing,  for  it  was  all  on 
one  side.  This  case  before  me  is,  however,  one  free  from  diinculty,  and  I  must 
say,  with  reference  to'  some'  observations  which  were  made  yesterday  on  the 
subject  of  the  work,  it  really  does  not  appear  to  me  that  when  there  happen  to 
have  been  slight  departures  in  the  language  made  by  Mr.  Hazlitt  from  the 
notes  originally  compiled  by  Mr.  Roscoe,  tluLt  any  material  alteration  has  been 
effected  for  the  better,  but  it  appears  to  me  that  the  thing,  if  possible,  has  been 
rendered  something  worse ;  and,  therefore,  what  I  shall  do  wul  be  to  graiilt  the 
injunction,  because,  from  the  defendant's  own  declaration,  I  think  the  casr'is 
plain  that  be  has  taken  a  material,  and  valuable  part  of  the  plaintiff's  work,  with 
a  full  knowledge  of  the  fact.  The  plaintiff  must,  therefore,  bring  such  an  action 
as  he  may  be  s^vised,  on  the  usual  terms.  The  rest  of  the  motion  mi»t  stand 
over,  botn  parties  having  liberty  to  apply.  Supposing  it  to  be  necessary  for 
the  purpose  of  trying  the  action  which  i  direct,  as  to  what  I  believe  to  be  made 
out  clearly,  namely,  that  the  jplaintiff  had  an  eauitable  right  to  the  ccpjrright 
in  Question,  I  should  give  such  a  direction  as  will  get  rid  of  that  difficulty,  and 
enal)le  the  substance  of  the  case  itself  to  be  brought  before  a  jury.  The  Court 
always  protects  the  equitable  interest,  and  provided  the  equitable  right  to  the 
copyrignt  is  complete,  this  Court  will  see  that  the  real  question  shall  be  tried, 
altnough  there  may  exist  a  defect  in  respect  of  the  legal  property. 
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THE  VICE-CHANCELLOR  OF  ENGLAND, 
Mmiayj  F^brtiary  23,  1846. 
Gregsok  v.  HiKPi^EY.  (a)  . . 

A  tenant  for  life  of  a  mortgiiged  estate  admitted,  by  wag  of  recital  in  a  deed,  that  {idereet  on  t%/e 
mortgage  had  hem  paid:  iletd^  wot  to  b9  a  nffidekt  aaintnelidgmeini  ^  (ha  motigetga  debt,  ae 
againtt  the  remakeder-ma^  $q  prevent  the  f^paraiiam  qf  the  Statute  of  JJmUaiionf^ 

THE  bill  stated,  among  other  thin^  that^by  an  indenture  bearing  date  the 
18th  August)  1806,  John  Hiridley  mortgaged  certain  renewable  feasehblds 
for  lives  at  Marton  to  John  Dawber  for  996f.,  and  at  the  satoe  titae  executed 
a  bond  for  the  said  sum ;  and  that  he  afterwards  further  charged  the  sai4 
leasehold  with  the  repayment  of  40t  to  the  said  John  Dawber.  That  the  said 
John  Hindley,  by  his  will,  bearing  date  the  6th  ApAl,  1808,  gave  and 
bequeathed  unto  his  wife  Ann  the  said  leaseholds,  to  hold  the  same,  subject  to 
certain  yearly  rents  and  payments,  and  also  subject  and  chargeaUe  with  thb 
payment  of  the  interest  of  the  sum  of  996/.,  securea  thereon  by  way  of  mortgag^, 
unto  his  said  wife  and  her  assigns  during  the  term  of  her  natural  nfe ;  and  from 
and  immediately  after  her  decease,  he  gave  and  bequeathed  the  sameunto  his 
nephew,  John  Hindley,  tlie  defendant,  subject  and  chat^geabl^  as  aforesaid,  and 
also  subject  and  chargeable  with  the  payment  df  the  said  principal  sum  of  996f4 
and  interest  thereon,  t6  grow  due  from  the  decease  of  his  said  wife  AnHt. 
By  a  codicil  to  his  will,  bearing  date  the  IStih  February,  1817,  the  testator 
ratified  and  confirmed  the  devise  of  the  said  leaseholds  to'^  his  said  wife  Ann,  and 
her  assigns,  for  her  life,  subject  to  the  payment  of  the  interest  of  such  sum  and 
sums  oftnoney  as  remained  due  and  owing  on  mortgage  of  the  satne  estate,  o^ 
for  which  the  titlendeeds  thereof  might  remain.pledged ;  and' from  and  after  hef 
decease,  he  did  ratify  and  confirm  the  devise  thereof  unto  his  said  nephewj 
John  Hindley,  his  hdrs,  executors,  administrators,  and  assigns,  subject  and 
char^ble,  nevertheless,  with  the  payment  of  the  several  char|;es  in'hisi^ill 
mentioned,  and  also  to  sudi  sum^and  sums  of  money  as  might  be  then  due  atld 
owing  on  mortgage  of  the  same  estate,  or  for  which  the  title-deeds  might  remairi 
pledged  by  way  of  security.  Tljjat  John  Kindle^  died  in  AuffUst,.1817.  Th^ 
Dili  moreover  stated,  that,  oy  an  indenture  bearing  date  the  18th  day  of  Au^^t^ 
18899  after  reciting,  as  the  facta  were^  among  other  things,  that  the  said  two 
principal  sums  of  9961  and  40/.  (amounting  together  to  the  sum  of  1,036/.)  only 
remained  due  and  owing  upon  the  said  several  securities,  ^^  all  interest  for  the 
same  having  been  paid,*'  it  was  witnessed  that,  in  consideration  of  1,036£, 
Charles  Wigglesworth,  Sarah  Wigglesworth,  John  Stowe,  and  Rebecca  his 
wife  (the  representatives  of  John  Dawber,  the  deceased),  with  the  privity  and 
consent  of  Ann  Hindley,  then  Ann  Milns,  did  assign  unto  the  plaintifi^,  Joseph 
Gregson,  his  executors,  administrators,  and  assigns,  all  the  said  two  principal 
sums  of  996Z.  and  40/.,  and  all  interest  to  grow  due  thereon,  and  all  the  benefit 
and  advantage  thereof  respectively,  to  have  and  enjoy  the  said  principal  sum  and 
interest,  as  and  for  his  and  their  own  proper  goods  and  chattels,  for  ever.  And  by 
the  same  indenture,  the  said  leaseholds  were  also  assigned  to  the  plaintiff*,  John 
Gregson,  his  heirs  and  assigns,  subject  to  a  proviso  for  redemption  on  payment  by 

(a)  Reported  by  G.  Goldsmith,  Esq.,  BarrUter-tt-Uw. 


Ann  Milns,  or  the  person  who,  after  the  decease,  should  be  entitled  in  reversion 
to  the  said  hereditaments,  unto  the  plaintiff,  John  Gregson,  his  executors,  admi- 
nistrators, or  assigns,  of  the  sum  of  1,036Z.  and  interest.  That  the  name  of  the 
plaintiff,  John  Qreg^oa^  was  made  ufe  of  in  the  said  la9t -mentioned  indenture 
as  a  trustee  for  the  said  Ann  Milns,  and  that  the  said  sum  of  1,036Z.  was  in  fact 
advanced  by  her.  That  Ann  MiliM  di6d  in  184(t.  The  bill  then,  among 
other  things,  prayed  that  the  defendant,  John  Hjndley,  might  be  decreed  to 
obtain  a  renewed  lease  of  the  mortgaged  premises,  and  that  such  renewed  lease 
might  be  declared  to  be  w^  charged  wjtb.  the  |iayment  ef  the  said  principal 
.poney  and  interest. 

I  WakffieU  and  Faber^  fbr  the  jdamtiff,  contended  that  the  interest  had  been 
paid  from  time  to  time,  and  that  it  was  not  at  all  probable  that  it  should  have 
.peien  paid  aU  at  oBoe« 
:  BetheU  contended,  that,  so  far  iirom  there  Wng.aOT  proof  that  interest  bad 
been  paid  from  year  to  year»  there  wfas  npt  wm  pn  aUegation  that  interest  had 
been  paid  from  the  death  of  the  mortgwor,  ia  1817>  till  the  executing  the 
Indenture  of  1839i  an  ioteryal  of  more  mm  twenty  years,  and  therefore  the 
Statute  of  Limitations  would  operate  as  41  bar, . 

.  Roupell^  Malinat  Metcalfe  TermKinU  Campbell^  jGoUUmiiih  HvXbaokj  Benr 
neit^  and  Bartonj  for  the  several  ottier.jpfrties*  .  . 
.  The  Yic&-CHAK€SLLO]L-»*WhAt  yen^areregnest^d  to  prove  is,  that  payments 
of  interest  have  been  made  within  twenty  years.  As  to  the  £act  stated  in  the 
bill}  taking  it  at  the  utmost*  itis,  ttiat  on  the  IQth  p£  Auguat,  1839«  all  interest 
|ia^  been  pad*.  Very  different,  indeed  from  an  averment  that  interest  had  been 
paid  during  the  interval  of  twenty.  yeariS.  n  Now  this  is  a  peculiar  case,  for  it 
appears  that  the  equity  of  redemption  wa9  devised  to  A«  for  Ufe,  with  remainder 
\0'  B.  S49pp98e  it  to  be  tfa^  fspt^  thf^  ip^^rathan  fwenty  years  no  interest 
]had  beevi  paid  during  A^^s  life,  a  serioua  question  wqyl4  arise^  namely,  whether, 
alter  the  reversioner  had  obtained  ti^lienelut  qt  the.  statu te^  it  woula  be  compe- 
tent for  the  tenant  fpr  life,  by  heir,  own  a^jt,  (tq create  a.  mortgage  t  should  be 
^eemable.  What  the  plaintiff  see&a  1^^  that  he  may  .have  liberty  to  prove  that 
payjnents  of  interest  were  made  from, time  to  time;  iwt  this  was  not  coincident 
frith  the  statement  in  the  ind^ture,'  as  that  mignt  meap^  for  any^  thii)^  to  the 
fpntrary.  appearing^  that  a  liinqpii^  ^um  l^ad  be^  paid»  My  opinion  is,  that 
fpr  the  sake  of  admitting  proof  of,  payxc^nt  froa^  time  to.time^  a.  specific  set  of 
firsts  ou^ht  to  have  been  aUeged  in  the  |>ilL .  I  can  ^eaisily  conceive  the  grossest 
^Cfvd  mt^t  be  pmctised  on,  th^  remaindeFTman,  a&  £9r  a  m^re  sixpence  the 
t^umt  for  life  mignt  sign  ap  acknowie^giinent  that  qp  intecest  was.  due. 

BiU  dismissed,  but  without  prejudi^  to  fh^  p^ht  effing  a  new  hill. 
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ROLLS  COURT. 
March  23,  1846. 

FaRRANT  t>.   NiCHOLLS.  (a) 

Will^Wwd  «  fMM  "  wi  €siendtd  to  melude  a  «  grtrndehUd." 

T%e  word  **  iisue  "  may  be  rettricted  to  mean  **  children,**  and  the  word  "  chiUbren  *'  may  be  enlarfmt 
so  a»  to  mean  **  istue/*  and  in  a  doubtful  ease  the  Court  will  adopt  eueh  a  eonetrueiion  aa  will  beet 
^eet  the  intention  of  the  tetiator ;  andy  therefore,  where  a  testator  made  a  bequest  to  all  and 
every  the  respective  issues  of  his  daughters,  whether  **  sons  or  daughters,**  the  word  "  issues  **  w^ 
restricted  to  mean  only  '*  sons  and  daughters"  and  not  to  include  their  children,  though  it  occurred 
in  several  parts  qf  the  wiU  without  any  other  words  of  a  restraining  power. 

BY  will,  bearing  date  the  24jth  of  November,  1798,  John  Farrant,  after 
bequeathing  several  legacies,  &c.,  gave  the  residue  of  his  personal  estate 
to  trustees,  upon  trust  as  to  certain  parts  thereof,  for  the  benent  of  his  three 
daughters,  Elizabeth,  Mary,  and  Frances,  equally,  and  declared  that,  as  to  one 
moiety  of  their  respective  shares,  his  said  trustees  should  transfer  the  same  to 
his  said  three  daughters  absolutely  on  their  attaining  the  age  of  twenty-three 
years ;  and  as  to  the  other  moiety  of  their  respective  shares,  that  his  said  trus- 
tees should  stand  possessed  thereof,  <^  in  trust,  to  permit  and  suffer  his  said 
daughters,  during  their  lives,  to  take  the  dividends  of  the  remaining  moiety  of 
such  trust-money ;  and,  after  the  respective  deceases  of  his  said  daughters, 
then  to  stand  possessed  thereof,  in  trust  for  all  and  every  the  respective  issues 
of  his  said  daughters,  whether  sons  or  daughterSy  living  at  the  times  of  the 
respective  deceases  of  his  said  daughters,  in  equal  shares  and  proportions  ;  and 
to  be  paid  and  payable,  if  sons,  on  tlieir  attaining  their  respective  ages  of  twenty- 
one  years ;  ana  if  daughters,  on  their  attaining  their  respective  ages  of  twenty-^ 
three  years ;  but  if  any  or  either  of  his  said  daughters  should  depart  this  life 
without  leaving  any  such  issue,  or,  having  left  any  issue,  all  should  happen  to 
depart  this  life  oefore  attaining  their  respective  ages  of  twenty-one  years,  being 
sons,  and,  being  daughters,  their  respective  ages  of  twenty-three  years,  then, 
upon  trust,  that  his  said  trustees  should  stand  possessed  of  the  parts,  shares,  or 
proportions  of  his  said  daughters  or  daughter  who  should  die  without  leaving 
any  issue,  or,  having  left  any  issue,  should  not  live  to  attain  a  vested  interest  of 
and  in  such  trust-money>  in  trust  for  his  surviving  daughter  or  daughters,  and 
to  their  respective  issues,  and  to  be  paid  and  assigned  to  them  at  the  same  times 
and  in  the  same  manner  as  their  original  parts,  shares,  and  proportions  in  the 
said  trust-money  would  become  payable  and  assignable.^ 

The  testator  died  on  the  9th  of  January,  17999  leaving  his  said  three  daugh- 
ters and  two  sons  him  surviving.  Elizabeth,  one  of  the  daughters,  married  Mr. 
Woodham,  and  died  without  issue;  Mary  married  Mr.  Underwood,  and  died 
on  the  1st  of  September,  1845,  leaving  three  children  her  surviving,  a  fourth 
child,  Sarah  Charlewood  Nichols,  having  died  about  three  months  before  her, 
leaving  two  children,  G.  H.  Nichols  and  Ella  Nichols ;  Frances,  the  testator^s 
third  daughter,  married  Mr.  Eejrmer,  and  is  still  living.  On  the  death  of  the 
testator,  the  trust  fund  appropriated  to  his  daughters  was  divided  into  six  parts, 
one  of  which  was  paid  over  to  each  of  the  three  daughters ;  and,  on  the  death 
of  Mrs.  Woodham,  her  remaining  sixth  share  was  bv  the  Court  ordered  to  be 
divided  equally  between  Mrs.  Underwood  and  Mrs.  feymer,  which  was  accord- 
ingly done,  and  the  amount  carried  to  their  separate  accounts.    On  the  death, 

(a)  Reported  by  J.  Macaitlat,  Eiq.)  Banister-tt-Uw. 
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sabeeaaently,  of  Mrs.  Underwood,  a  question  arose  as  to  whether  her  share 
shoula  go  to  those  of  her  children  who  survived  her,  or  whether  the  children  of 
Mrs.  Nichols,  who  predeceased  her  mother,  should  participate.  Mary  C.  Under- 
wood, the  daughter  of  Mrs. Underwood,  deceased,  having  married  John  Farrant, 
she  and  her  husband  and  the  other  children  of  Mrs.  Underwood  were  made 
plaintiffs,  and  the  two  infant  children  of  Mrs.  Nichols,  and  the  other  grand- 
children of  Mrs.  Underwood,  were  made  defendants.  The  share  of  Mrs. 
Underwood  amounted  to  about  1,865Z.  2s.  6d.  Consols,  and  the  cause  coming 
on  upon  further  directions,  the  point  was,  how  that  sum  was  to  be  distributed. 

Roupell  (with  him  Campbell),  for  the  plaintiffs. — The  word  **  issue,"  taken  by 
itself,  would  include  grandchildren  ;  but  it  is  restricted  by  the  testator  himself. 
{Horsepoolv.  Watson,  3  Ves.  888;  (a)  Sibley  y.  Perry,  7  Ves.  522,  532.)  (6) 

Kindersley  (with  him  Waley'f,  for  the  defendants. — The  first  of  the  expres- 
sions used  by  the  testator,  bemg  general  in  its  nature,  would  let  in  gi-and- 
children  of  the  testator's  daughters,  who,  being  sons  or  daughters — that  is,  males 
or  females,  as  the  case  might  De— would  take  at  21  or  23  respectively.  The  cases 
cited  employ  the  words  "  child  or  children,*"  not  **  sons  or  daughters,''  and  do 
not  therefore  apply ;  and  in  Sibley  v.  Perry,  the  words  "  lawful  issue"  had 
clearly  reference  to  children  previously  mentioned.  The  words  too  here  are  not 
*'  sons  or  daughters  of  my  aaughters."  He  cited  Gale  v.  Bennett  (Ambler, 
681).  (c) 

Roupelly  in  reply. 

The  Master  of  the  Rolls. — In  cases  of  this  kind  the  whole  context  of  the 
will  must  be  considered ;  and  this  is  constantly  done  in  endeavouring  to  ascer- 
tain the  effect  to  be  attributed  to  the  words  "  children"  and  **  issue."  It  may 
be  that  the  effect  of  the  whole  will  shall  turn  out  to  be,  to  tie  down  the  word 
♦•  issue,"  and  restrict  it  to  *'  children ;"  and,  on  the  other  hand,  to  enlarge  the 
word  "  children,"  so  as  that  it  shall  be  construed  to  mean  "  issue;"  and  each 
case  must  depend  on  its  own  particular  circumstances  and  the  context  of  the 
will.  Though  the  Court  may  feel  doubtful  as  to  what  construction  it  may  be 
proper  to  adopt,  it  will  unquestionably  sometimes  give  such  an  extended  signi- 
fication to  the  will  as  will  best  effect  the  intention  of  the  testator  and  tend  to  the 
general  benefit  of  the  family,  the  objects  of  his  bounty ;  but  sometimes  this 
canuot  be  done.  In  this  particular  case  the  trust  is  for  the  benefit  of  all  and  every 
the  respective  issues  of  testator's  daughters,  whether  sons  or  dauffhters,  living  at 
the  time  of  the  respective  deceases  of  his  daughters ;  and  this  clause,  standing 
by  itself,  is  perfectly  free  from  doubt.  He  speaks  of  "  sons  or  daughters."  This 
is  a  relative  expression,  and  we  must  go  back  to  the  antecedent,  which  cannot 
be  "  daughters,"  but  clearly  must  be  "  issue,"  the  substantive  immediately  pre- 
ceding. Therefore,  "  issues"  means  **  sons  or  daughters."  This  construction 
is  clear,  and  I  do  not  think  that  it  is  contested  ;  but  it  is  argued  for  the  defen- 
dants, that  it  is  clear,  from  the  context,  that  a  meaning  is  to  be  given  to  **  sons 
or  daughters,"  different  from  the  ordinary  sense  of  those  words,  and  that  they 
must  meah  not  the  first  stage  of  issue  or  the  testator^s  daughters,  but  ^^  males 
and  females"  generally  ;  andthat  the  restriction  arises  from  the  words  **  sons  and 
daughters,"  not  "  issue."  It  is  argued  that  this  is  so,  because  in  the  next  sen- 
tence immediately  following  in  the  will,  a  distinction  is  made  between  sons  and 

(a)  In  Horsepool  y.  Watson  then  was  a  devise  to  as  representatives,  against  the  claim  of  the  father  as 

A.  and  his  wife  for  life,  and,  after  the  death  of  the  administrator. 

snnrivor,  upon  trust,  to  sell  and  apply  the  produce  (b)  In  Siblejf  ▼.  Perry,  though  the  word  **  issue'* 

to  and  among  all  and  every  the  issue,  ehild  or  chil«  wiU  comprehend  all  descendants,  yet  upon  the  par- 

dren,  of  A.  oy  his  said  wife,  and  their  representa-  ticillar  construction  in  that  case  it  was  confined  to 

lives,  equally.    The  fund  was  held  to  belong  to  children. 

children  survivine  the  testator;  but  the  issue  of  a  (c)  In  OhUy,  Betmef/,  bequest  to  children  was  held 

daughter  who  died  in  the  lifetime  of  A.  were  entitled  to  eKtend  to  grandehildren,  there  being  no  children. 

TOL.  II.  I 
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daughters  taking,  the  one  at  21  and  the  other  at  23.  The  best  argument, 
however,  is,  that  in  reference  to  the  gift  over,  whereby  it  is  sought  to  put  a 
restricted  meaning  on  the  word  "  issue."  Such  a  construction  deprives  the  two 
children  of  Mrs.  Nichol  of  property  which  they  would  have  had  if  their  mother 
had  lived  three  months  longer.  **  All  such  issue  as''  what  ?  It  must  have  some 
antecedent.  The  words  are  not  adapted  to  the  event.  The  construction  put 
upon  the  word  **  issue"  is  not  enlarged  by  the  subsequent  words,  and  the 
narrower  construction  must  be  given  to  it,  though  I  am  sorry  for  it. 

Go8t8  to  be  paid  to  all  parties  out  of  the  fund. 


THE  VICE-CHANCELLOR  OF  ENGLAND. 

Monday  and  Tuesday^  February  23  and  24,  1846, 
Searlb  v.  Law.  (a) 

Turnpike  bonds— 'Voluntary  settlement, 

A.  L.y  hy  a  voluntary  deed^  made  an  assignment  of  certain  turnpike  bonds  and  shares  in  certain  public 
compatdes  to  a  trustee,  his  executors,  administrators,  and  assigns,  upon  trust^for  himself,  A.  L,,  and 
his  assigns^  during  his  Ufe,  and  as  he  shouid  appdnt ;  and  in  Jefmii  cf  such  appointment,  and  so  far  as 
it  sltould  not  extend,  qfter  the  decease  of  the  said  A,  X.,  «pr>»  trusttfor  Hie  hatifit  of  his  yreat-nephcw, 
A.  L.  then  delivered  to  the  trustee  the  bonds  and  share  certificates,  which  continued  in  the  trustee*s  poS" 
session ;  hut  the  settlor  took  no  further  steps  for  transferring  such  bonds  or  shares,  or  comj)Ieting  the 
assignment,  A.  L. ,  the  settlor,  died  in  .1840.  It  apfiearedjrtfm  the  report  iftke  Master,  to  whom  the 
cause  stood  referred,  that  the  deed  did  not  effectually  transfer  the  property  t—Heid,  that  notJdng  passed 
by  the  deed,  and  that  therefore  the  personal  representatives  of  A.  L,  were  entitled  to  the  property, 

THE  bill  stated,  that  by  an  indenture,  bearing  date  the  26th  day  of  March, 
1836,  after  reciting  that  Alexander  Law,  the  uncle  of  the  defendant,  was 
lawfully  possessed  of  or  entitled  to  the  sum  of  2,000/.,  secured  by  twenty  deeds 
poll  on  the  Totness  turnpike  road;  and  that  he  was  possessed  of  or  entitled  unto 
twenty  shares  in  the  West  of  England  Fire  and  Life  Insurance  Company  ;  and 
also  to  ten  shares,  of  100/.  each,  of  and  in  the  capital  of  the  National  t^ro- 
vincial  Bank  of  England ;  *^  and  also  my  other  forty  shares,  if  not  disposed  of 
to  any  persons  during  my  life.*'  And  reciting  that  the  said  A.  Law,  the  uncle, 
was  desirous  of  making  a  settlement  of  the  said  sum  of  2,000/.,  and  the  afore- 
said shares  in  the  said  West  of  England  Fire  and  Life  Insurance  Company,  and 
National  Provincial  Bank  of  England,  respectively,  and  the  interest,  dividends^ 
and  proceeds  thereof,  for  the  benefit  of  himself  and  his  great-nephew,  Alexander 
Law,  and  his  issue,  and  for  that  purpose  he  had  determined  to  assign  the  same 
respectively  unto  F.  Searle,  his  executors,  administrators,  and  assigns,  upon  the 
trusts  and  for  the  purposes  thereinafter  declared;  it  was  witnessed,  tliat  for  and 
in  consideration  of  the  natural  love  and  affection  which  the  said  Alexander 
Law,  the  uncle,  had  and  bore  for  and  towards  his  said  great-nejJiew,  and  in  order 
to  settle  the  said  moneys,  shares,  and  premises,  in  manner  tliereinafter  mentioned, 
and  for  the  nominal  consideration  therein  expressed,  he,  the  said  Alexander  Law, 
the  uncle,  did  grant,  bargain,  sell,  assign,  transfer,  and  set  over  and  confirm 
unto  the  said  Francis  Searle,  his  executors,  administrators,  and  assigns,  all  that 
the  sum  of  2,000/.,  secured  by  the  said  thereinbefore-mentioned  deeds  poll,  and 
all  those  said  twenty  shares  of  and  in  the  capital  stock  of  the  said  West  of 

(a)  Reported  by  G.  Goldsmith,  Esq.,  Barrister-at>law, 
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England  Fire  and  Life  Insurance  Company,  and  also  all  those  the  aforesaid  ten 
shares  of  100/.  each  in  the  capital  of  the  National  Provincial  Bank  of  England, 
and  all  bonuses,  and  sum  and  sums  of  money,  then  or  thereafter  to  b^me 
payable  in  respect  of  the  sapie,  any,  or  either  of  them  ;  and  all  interest,  divi- 
dends, and  accumulations  thereof  respectively,  to  have,  hold,  receive,  and  .take 
the  said  moneys,  shares,  property,  and'  all  and  every  other  the  premises  thereby 
assigned,  or  intended  so  to  be,  unto  the  said  Francis  Searle,  his  executors,  admi- 
nistrators, and  assigns,  upon  the  trusts,  and  to  and  for  the  ends,  intents,  and 
purposes  thereinafter  expressed  an<^  declared  of  and  concerning  the  same ;  and 
for  the  considerations  and  purposes  aforesaid,  the  said  Alexander  Law,  the 
uncle,  did  thereby  make,  ordain,  constitute,  and  appoint  the  said  Francis  Searle, 
his  executors  ana  adn^inistrators,  his  true  and  lawful  attorney  and  attorneys,  in 
the  name  of  him  the  said  Alexander  Law,  the  uncle,  his  executors  or  adminis- 
trators, to  receive  and  get  in  all  shares,  and  all  other  the  premises  thereby 
intended  to  be  assigned,  with  the  usual  powers  and  authorities.  And  it  was 
thereby  declared  and  agreed,  by  and  between  the  said  parties  thereto,  and  the  said 
Alexander  Law,  the  uncle,  aid  thereby  for  himself,  his  executors  and  admi- 
nistrators, expressly  declare  that  the  said  Francis  Searle,  his  executors  and  admi- 
nistrators, should  stand  and  be  possessed  of  and  entitled  unto,  all  and  singular 
the  moneys,  shares,  property,  interest,  and  other  the  premises  thereby  assigned,, 
or  intended  so  to  be,  upon  certain  trusts,  for  the  said  Alexander  Law,  the  uncle, 
and  his  assigns,  during  his  life,  and  upon  further  trust  to  dispose  thereof  as  the 
said  Alexander  Law,  the  uncle,  should  appoint ;  and  in  default  of  such  appoint- 
ment, and  so  far  as  such  appointment  should  not  extend,  then,  after  the  decease 
of  the  said  Alexander  Law,  the  uncle,  upon  certain  trusts,  for  the  benefit  of  the 
said  Alexander  Law,  tlie  nephew,  and  his  issue. 

At ,  the  time  when  the  deed  was  executed,  -Alexander  Law,  the  uncle,  was 
possessed  of  only  ten  shares  in  the  National  Provincial  Bank  of  England,  but 
he  afterwards  purchased  forty  more  shares,  and  caused  tlie  wordia  ^^  iuid  also  my 
other  forty  shares,  if  not  disposed  of  to  any  persons  during  my  life,^'  above 
mentioned,  to  be  inserted  in  the  deed  by  an  auctioneer ;  no  alteration  was  made,, 
however,  in  the  operative  part  of  the  deed,  which  additional  forty  shares  were 
held  to  be  therein  included.  The  twenty  deeds  poll,  and  the  certificates  of  the 
twenty  shares  in  the  West  of  England  Fire  and  Life  Insurance  Company,  and 
of  the  fifty  shares  in  the  National  Provincial  Bank  of  England,  were,  under 
the  directions  of  Alexander  Law,  the  uncle,  delivered  to  Francis  Searle,  as 
trustee,  and  continued  in  his  possession;  but  no  further  steps  were  taken  for 
transferring  the  said  bonds  and  shares. 

The  uncle,  Alexander  Law,  died  in  the  month  of  March,  1840.  A  question 
now  arose  between  the  parties  entitled  under  the  deed  of  1836  and  the  personal 
representatives  of  Alexander  Law,  the  uncle,  touching  the  validity  of  the  gift, 
each  party  claiming  the  whole  of  the  property  comprised  in  the  dfeed.  Under 
these  circumstances,  the  trustee  filed  bis  biU,  praying  that  he  might  be  discharged 
from  the  trusts  of  the  indenture  of  1836,  and  that  the  rights  of  the  parties  might 
be  determined  under  the  direction  of  the  Court. 

The  case  came  on  to  be  heard  on  the  28th  February,  1844,  and  it  was  then 
referred  to  the  Master  to  state  whether,  by  the  constitution  of  the  above- 
mentioned  companies,  any  and  what  formalities  were  necessary  for  effecting  a 
transfer  of  shares  in  the  capital  stock  of  the  said  companies.  The  Master,  by 
his  report  of  the  30th  May,  1845,  found,  among  other  things,  that  several 
formalities  in  each  of  the  before-mentioned  companies  were  necessary,  according 
to  their  respective  constitutions,  for  effecting  a  transfer  of  shares  by  the  pro- 
prietors thereof. 

i2 
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Bethell  and  Wright,  in  support  of  the  bill. 

Stuart  and  FoUett,  for  the  defendant,  Alexander  Law,  the  great-nephew,  con- 
tended that  the  deed  of  transfer  was  clear,  and  that  therefore  the  property  must 
be  held  to  pass  under  it.  The  case  falls  short  of  Forteacue  v.  Barnett 
(9  My.  Se  K.  36).  According  to  the  Master's  report,  the  trustee  has  complete 
possession  of  the  Insurance  Company's  shares,  and  he  finds  there  was  no 
formality  requisite  for  their  transfer.  We  do  not  require  the  aid  of  the  Court 
as  to  the  Bank  shares,  for,  by  making  a  requisition  to  the  Bank,  we  may  become 
proprietors  at  any  time.  Our  case  is  distinguishable,  therefore,  from  every  other 
wherein  the  Court  is  called  upon  to  take  an  active  part. 

Cases  cited:— H/ZZ  v.  Ctireton  (2  My.  &  K.) ;  Esf  parte  Pye (18  Ves.  149); 
Sloaney.  Cadqgan  (3  Sug.  V.  &  P.  App.  66) ;  JEdwards  v.  Jones  (1  My.  &  C. 
226);  Antrobus  v.  8mithll9.  Ves.  39) ;   Wood  v.  Audland  (8  Sim.  576,  note). 

Anderton  and  Shapter,  for  the  administrator  of  Alexander  Law,  the  uncle, 
contended  that  the  gift  was  absolutely  void,  the  Master  having  declared  that, 
according  to  the  regulations  of  these  companies,  there  must  be  an  acceptance  to 
constitute  an  effectual  transfer. 

Dillon  v.  Coppin  (4  My.  &  K.  647) ;  Beataon  v.  Beatson  (12  Sim.  881)  ; 
Jefferyay.  Jejffkrys  (1  Cr.  &  Ph.  138) ;  M^Fadden  v.  Jenkins  (I  Hare,  468)  ; 
Walbtiry  v.  Ingiiby  (1  My.  &  K.  61, 77) ;  Malcolm  v.  Scott  (3  Hare,  39) ;  Meek 
V,  Kettlewell,  (1  Hare,  464). 

Bethell,  in  reply. 

The  Vice-Chancellor.— I  cannot  understand  that  there  is  any  property 
in  the  plaintiff  upon  which  I  can  make  any  order.  It  is  quite  plain  that  Alex- 
ander Law,  the  uncle,  intended  to  effectuate  his  purpose  by  means  of  an  assign- 
ment to  the  plaintiff;  but  he  never  did  any  thing  besides  executing  the  deed.  He, 
doubtless,  meant  that  all  parties  should  take  such  provisions  as  were  intended 
them  through  the  operation  of  the  deed ;  there  was  no  general  purpose  of  standing 
trustee  for  any  one.  It  appears  as  clear  as  possible  that  upon  the  Master's  report, 
and  on  the  Act  of  Parliament  (3  Geo.  4,  c.  126,  s.  81),  to  which  I  was  referred, 
jio  interest  has,  in  point  of  fact,  passed  to  the  plaintiff,  and,  consequently,  that  he 
is  a  mere  holder  of  these  documents  of  title,  which,  under  the  circumstances^ 
belong  to  the  personal  representatives  of  Law  the  elder. 

Declare  that  no  legal  property  in  the  turnpike  bonds,  the  instirance  shares^ 
nor  the  bank  shares,  passed  to  Searle,  and  that  the  same  are  not 
affected  by  a  declaration  of  trust,  Searle  to  deliver  up  the  securities 
to  the  personal  representative  of  Alexander  Law,  the  testator.  Costs 
out  of  the  fund,  as  between  solicitor  and  client. 
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THE  VICE-CHANCELLOR  OF  ENGLAND. 

Monday,  March  16,  1846. 
The  AttorneT'Gemsbal  v.  Hodgson,  (a) 

Bequeitfor  purpoiet  qf  charity — Mortmam-^Interett  in,  land, 
C,F.,  hy  his  tptll,  bequeathed  unto  hit  executore,  in  trust,  for  the  establishment  or  institution  of  « 
charitable  receptacle,  {fihe  same  could  be  done,  for  a  certain  number  of  old  men ;  but  if  no  smeh 
institution  could  conveniently  be  established,  he  requested  the  same  might  be  dispond  qf  m  ehari* 
table  donations: — Held,  that  the  primary  object  being  the  acquisition  of  land,  such  bequest  was 
void, 

THIS  question  arose  out  of  an  information  filed  drd  February,  1846,  at  the 
relation  of  Thomas  George  Groves,  against  Frederick  Hodgson  and 
Henlry  Pouncey,  executors  of  the  will  of  Mary  Flaherty.  It  stated  that 
Christopher  Flaherty  made  his  will  in  1805,  wherein,  after  giving  certain 
bequests  and  appointing  Thos.  Wright  and  Henry  Hudson  executors,  pro* 
ceeded  as  follows — ^^  I  auso  request  that  all  my  just  debts  and  funeral  expenses 
may  be  defrayed  ;  and  the  rest,  residue,  and  remainder  of  my  personal  property 
and  effects,  whatsoever  and  wheresoever,  I  give,  devise,  and  bequeath  unto  my 
executors,  in  trust,  for  the  establishment  or  institution  of  a  charitable  receptacle, 
if  the  same  can  be  done,  for  twenty-seven  poor  old  men  of  England,  and  the  same 
number  of  Ireland,  to  be  under  the  Roman  Catholic  Bishop  of  London  and 
the  Roman  Catholic  Bishop  of  Dublin ;  but  if  no  such  institution  can  be  con* 
veniently  established,  I  request  that  the  same  may  be  disposed  of  in  charitable 
donations,  to  persons  of  the  above  description,  of  6/.  each,  and,  whenever  an 
opportunity  offers,  that  it  may  be  added  to  any  contributions  for  -a  similar 
purpose ;  SOZ.  of  which  sum  I  give  to  each  of  my  executors.^  That  the  said 
Christopher  Flaherty  departed  this  life  shortly  after  the  date  of  his  said  wiU^ 
leaving  Mary  l^laherty,  his  daughter  and  only  child,  his  sole  next  of  kin,  him 
surviving.  That  the  said  Thomas  Wrisht  and  Henry  Hudson  renounced 
probate  of  the  said  will,  and  thereupon  Tetters  of  administration  of  the  per* 
sonal  estate  and  eflects  of  the  said  Christopher  Flaherty,  with  the  will  annexed, 
were  granted  to  the  said  Mary  Flaherty,  who  thereby  became  the  sole  legal 
personal  representative  of  the  said  Christopher  Flaherty,  and  as  such  got  in 
the  whole  of  the  personal  estate  of  the  said  Christopher  Flaherty  to  a  very 
considerable  amount,  and  thereout  paid  and  satisfied  the  funeral  and  testa- 
mentary expenses  and  all  the  debts  ot  the  said  testator,  together  with  the  whole 
of  the  legacies  given  by  the  said  will ;  and  after  payment  and  satisfaction 
thereof,  there  remained  in  her  hands  a  very  considerable  sum,  the  residue  of 
the  said  testator^s  estate.  Th^t  the  said  Mary  Flaherty  never  applied  any 
part  of  such  residuary  estate  to  the  charitable  purposes  m  the  said  will  con- 
tained, but  applied  the  whole  of  such  surplus  to  her  own  use  and  benefit. 
That  the  said  Mary  Flaherty  departed  this  life  in  November,  1845,  having 
by  her  will  appointed  Frederick  Hodgson  and  Henry  Pouncey  her  executors. 
The  information  charged  that  the  said  Mary  Flaherty  retained  the  whole  of 
the  residue,  and  applied  the  same  to  her  own  use,  in  fraud  of  the  charitable 
intentions  and  direction  of  the  said  testator ;  and  prayed  that  the  bequest 
of  the  rest  and  residue  might  be  declared  to  be  a  good  and  valid  charitable 
bequest,  and  that  the  same  might  be  established  and  carried  out  under  the 
decree  of  the  Court,  and  that  the  defendants  might  be  directed  and  decreed  to 
make  good,  out  of  the  assets  of  the  said  Mary  Flaherty  received  by  them,  the 
(a)  Reported  by  6.  Goldsmith^  Esq.,  Banlit«-afc4«ir« 
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full  amount  of  the  said  residuary  estate  so  retained  by  her  as  aforesaid,  with 
interest.     To  this  the  defendants  put  in  a  general  demurrer. 

Bethell  and  Abraham^  in  support  of  the  demurrer,  contended,  first,  that  the 
bequest  was  within  the  provisions  of  the  Statute  of  Mortmain,  and  consequently 
void.  Secondly,  that  after  such  a  lapse  of  time  from  the  testator's  death,  the 
Court  would  not  interfere.  Thirdly,  that  the  bequest  was  of  so  uncertain  a 
character,  that  there  could  not  be  any  decree  made  upon  it.  With  respect  to 
the  first  point,  the  word  "  receptacle  '*  clearly  denoted  an  intention  of  acquiring 
land  and  buildings.  In  one  sense  a  receptacle  meant  an  almshouse,  and  the 
expression,  **  if  no  such  institution  can  conveniently  be  established,*^  was  intended 
to  mean  a  physical,  and  not  a  legal  disability  ;  and  according  to  the  decision  of 
Gihlett  V.  Hobson  (3  My.  &  K.  630),  where  there  is  a  possibility  for  the  money 
to  be  laid  out  in  land,  the  bequest  is  void.  A  clear  intention  is  shewn  of 
acquiring  freehold  land  and  buildings.  As  to  the  second  point ;  as  this  is  not 
a  case  of  trust,  the  lapse  of  time  is  primA  facie  a  bar.  The  property  was  given 
to  his  executors,  as  trustees ;  but  the  testator^s  daughter,  Mrs.  Flaherty,  was  no 
trustee,  and  her  possession  being  adverse,  entitles  her  to  the  propert]^. 

Cases  cited:  Attorney-General  v.  Tyndall  (9,  Eden,  207,  cases  in  p.  911)  ; 
The  Jttarney^General  v.  Parsons  (8  Ves.  186) ;  Henshaw  v.  Atkinson 
(8  Madd.  306)  ;  Blandford  v.  Thackerell  (2  Ves.  jun.  238) ;  Attorney-General 
V.  Bowyer  (8  Ves.  714) ;  Mather  v.  Scott  (2  Keen,  172) ;  Ingleby  v.  Dobson 
(4  Russ.  342). 

Sttmrt  and  Blunty  for  the  information,  contended  that  to  render  a  bequest 
void,  there  ought  to  be  a  clear  and  explicit  direction  to  invest  the  money  in 
land,  which  was  not  so  in  the  present  case ;  and  that  the  word  "  receptacle^ 
was  capable  of  a  much  wider  signification  than  that  attempted  to  be  assigned 
to  it  by  the  other  side.  The  testator  might  have  intended  that  a  place  should 
be  hired,  which  would  be  good.  But  even  supposing  he  did  not  intend  that  a 
place  should  be  built,  it  might  have  been  erectea  on  knd  already  in  mortmain, 
which  would  have  been  legal.  As  it  respected  the  lapse  of  time,  Mrs.  Flaherty 
was  an  executrix,  and  got  possession  of  the  property,  which  constituted  her  a 
trustee  for  those  who  claimed  to  be  beneficially  entitled  under  the  will.  The 
testator  having  left  a  discretionary  power  with  the  trustees,  the  Court  will  see 
that  they  exercise  that  discretion  in  oehalf  of  the  charitable  institution. 

Johnson  v.  Swann  (8  Madd.  457) ;  Attorney-General  v.  Williams  (4  Bro. 
C.  C.  626,  2  Cox,  387) ;  Attorney-General  v.  Stepney  (10  Ves.  22). 

BetheUy  in  reply,  referred  to  Facdolati,  voce  "  Receptaculum,"  to  prove  that 
it  signified  land;  and  contended  that  there  must  be  no  option  left  in  the 
trustees;  for  that  in  order  to  make  such  a  bequest  valid,  there  ought  to  be  nothing 
which  would  give  them  a  power  to  buy  and  build.  And  supposing  an  option 
might  be  exercised,  it  would  be  necessary  for  an  inquiry  to  be  had  before  the 
Master,  whether  it  could  be  conveniently  done,  and  this  would  decide  that  the 
bequest  was  good. 

The  Vice-chancellor. — ^Upon  this  question,  I  must  decide  as  well  as  I  am 
able  what  it  is  the  testator  meant.  That  he  was  an  illiterate  person  is  quite  clear, 
because,  after  giving  to  his  trustees  all  the  rest,  residue,  and  remainder  of  his 
personal  property  and  eflPects,  he  proceeds  to  declare  the  trusts ;  and  then  he 
says,  "  If  no  such  institution  can  be  conveniently  established,  I  request  that 
the  same  may  be  disposed  of.''  He  then  mentions  the  disposition,  and  that 
they  were  to  endeavour,  when  an  opportunity  should  ofier,  that  it  might  be 
added  to  his  contributions  for  a  similar  purpose,  <^  80Z.  of  which  sum  "" — he 
having  mentioned  no  sum  before,  except  so  far  as  the  general  corpus  of 
his  estate  went.    Now,  although,  in  point  of  law,  it  might  be  said  that  the 
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persons  whom  he  appointed  his  executors  and  trustees  were  not  entitled  to 
receive  their  legacies,  seeing  they  did  not  prove  the  will,  yet  the  information 
states  that  the  whole  of  the  legacies  were  paid ;  and  I  mention  this  for  the  sake 
of  shewing  that,  notwithstandmg  they  had  renounced  and  declined  to  take  out 
administration,  they  nevertheless  continued  trustees,  not  merely  by  operation  of 
law,  but  by  receiving  their  legacies.  Indeed,  I  was  struck  with  the  singularity^ 
that  such  a  question  should  be  allowed  to  sleep  for  forty  years,  and  that  no 
attempt  should  have  been  made  by  the  trustees  to  enforce  tne  bequest.  Then 
the  question  is,  what  the  testator  really  did  mean  ?  He  gives  the  residue  to  his 
executors  in  trust  for  the  establishment  of  a  charitable  receptacle,  if  the  same 
can  be  done,  for  twenty-seven  poor  old  men  of  England,  and  the  same  number 
of  Ireland.  Now  the  word  "  receptacle,'*  when  applied  to  human  beings,  does 
not  imply  a  dwelling-place ;  then  there  is  a  direction  to  procure  a  dwelling- 
place  for  fifty-four  old  people,  and  what  is  that  but  a  direction  that  land  shall 
be  procured  ?  Now  there  seems  to  be  nothing  in  this  case  that  points  out  hiring 
ana  taking,  first  of  all  one  tenement  and  then  another,  but  there  is  to  be  one 
receptacle  ;  and  there  is  no  direction  to  apply  a  portion  of  the  property,  as  in 
the  case  before  Sir  John  Leach  {Johnson  v.  Swanny  p.  98),  but  the  whole  corpus 
is  to  be  immediately  applied  to  the  procurement  of  a  receptacle  for  fifty-four 
people.  Then  he  says,  "  if  it  can  be  done.''  Of  course,  he  meant  that ;  but  he 
meant  not  only  the  procurement  of  a  dwelling-place,  but  also  the  system  of 
l^vernment.  He  refers  to  it  as  being  intended  to  be  under  the  management  of 
two  bishops.  Again,  when  he  says,  ^^  but  if  no  such  institution  can  be  conveni- 
ently established,"  he  does  not  apply  it  to  the  law,  but  to  the  diflScultjr  of  lodging 
so  many,  and  of  the  manner  in  which  the  nianafi;eraent  of  this  institution  shall  be 
carried  out.  He  then  goes  on  to  say,  "  If  no  such  institution  can  be  con- 
veniently established,  I  request  the  same  may  be  disposed  of  in  charitable 
donations  to  persons  of  the  above  description."  It  appears  to  me,  therefore, 
that  the  primary  and  direct  object  was  the  acquisition  of  a  dwelling-place,  and 
it  is  only  upon  the  contingency  of  the  affair  not  being  established  that  he  makes 
this  disposition  over.  He  was,  upon  this  construction,  merely  pointing  to  the 
contingency,  from  want  of  convenience,  which  mi^ht  frustrate  his  intention. 
Upon  the  whole,  I  cannot  but  think  that  this  is  within  the  Statutes  of  Mort- 
main, according  to  the  rules  established  ;  and  I  must  therefore 

Jlhw  the  demurrer. 


COURT  OF  COMMON  PLEAS. 

Thursday,  May  28,  1846. 
Doe  dem^  Gaisfo&o  t?.  Stone,  (a) 

At  the  trial  of  an  action  (ff  ejectment,  a  deed  was  put  in  which  was  a  mortgage  qf  the  premises  fiom 
8.  to  the  lessor  of  the  plaintiff;  indorsed  upon  the  deed  was  a  memorandum  of  fisrther  charge,  </ 
later  date,  signed  only  by  the  defendant^  m  which  he  described  himseif  «*  Ihe  purchaser  of  the 
equity  of  redemption  qf  the  within-mentioned  premises : — Held,  that  he  could  not,  tfier  this,  set 
up  in  dtfence  a  prior  mortgage  to  a  different  party. 

T  the  trial  of  this  ejectment  before  Erie,  J.,  at  the  Lent  Assizes,  184f6, 
for  the  county  of  Somerset,  it  appeared  that  the  property  in  dispute  con- 
(«)  Rqtorted  by  Paul  Pabkell,  Eiq.,  Barritter-at-law. 
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listed  of  thirty-two  acres  of  land.  By  a  deed,  bearing  date  August  28th,  18S8, 
Robert  Saunders  mortgaged  sixteen  acres  of  the  land  to  Alfred  Protheroe  for 
one  thousand  years.  There  was  no  question  that,  at  the  time  of  that  mortgage, 
Robert  Saunders  was  seised  in  fee  of  all  the  thirty-two  acres.  The  plaintiff 
attempted,  but  failed,  to  prove  an  assignment  of  the  term  of  one  thousand 
years  so  created  to  William  Gaisford.  By  an  indenture,  bearing  date  May  Sth^ 
1829,  and  which  recited  that  Robert  Saunders  was  seised  in  fee  of  the  premises 
intended  to  be  thereby  conveyed,  Robert  Saunders  mortgaged  the  whole  of  the 
thirty-two  acres  to  William  Comer.  Upon  this  indenture  was  indorsed  a 
memorandum,  dated  May  21st,  1842,  and  signed  by  the  defendant,  in  the 
following  words : — 

"  Memorandum, — That  by  indenture  of  surcharge,  bearing  date  the  5th  day 
of  May,  instant,  the  within-mentioned  premises  were  charged  by  me,  WilUam 
Stone,  the  purchaser  of  the  equity  of  redemption  thereof,  with  the  payment  of 
the  further  sum  of  SOOZ.  and  interest  from  the  said  5th  day  of  May. 

"  William  Stone." 

These  documents  having  been  proved  and  put  in,  it  was  objected,  upon  the 
part  of  the  defendant,  that  there  was  no  evidence  for  the  jury  to  support  the 
plaintiff's  claim  to  the  sixteen  acres  conveyed  to  Protheroe  by  the  mortgage  of 
August  28th,  1828,  under  either  of  the  demises  in  the  declaration  relied  upon. 
Those  demises  were — ^Ist,  a  demise  from  William  Gaisford  ;  2nd,  a  demise  n*om 
William  Comer.  For  the  plaintiff,  it  was  submitted  that  the  memorandum  of 
May  21st,  1842,  operated  either  as  an  estoppel  to  prevent  the  defendant  from 
denying  the  recital  in  the  deed  of  May  5th,  1829,  that  Saunders  was  seised  in 
fee  of  the  thirty-two  acres ;  or,  at  all  events,  as  an  admission  of  Saunders's  title 
made  by  a  party  in  the  suit  against  his  own  interest.  Erie,  J.,  directed  the 
"ury  to  find  a  verdict  for  the  plaintiff  as  to  all  the  thirty-two  acres,  but  reserved 
eave  to  the  defendant  to  move  to  enter  the  verdict  for  himself  as  to  sixteen 
acres.  In  Easter  Term,  Channel],  Seijt.,  moved  accordingly,  and  cited 
Slatterie  v,  Pooiey  (6  M.  &  W.  674) ;  Howard  v.  Smith  (8  Man.  &  G.  254)  ; 
Roe  dem.  Trimlestoum  v.  Kemmis  (9  Clk.  &  Fin.  784) ;  Carpenter  v.  BuUer 
(8  M.  &  W.  209).  Upon  his  undertaking  to  give  up  possession  immediately 
of  the  sixteen  acres  not  comprised  in  the  mortgage  to  Protheroe,  the  Court 
granted  a  rule,  against  which 

Manning^  Serjt.  (with  him  Baiky),  now  shewed  cause. — According  to  the 
relation  of  mortgagor  and  mortgagee,  it  does  not  lie  in  the  mouth  of  the 
defendant  to  say,  that  at  the  time  of  the  mortgage  from  Saunders  to  Comer, 
Saunders  was  not  seised  in  fee^simple  in  possession  of  all  the  thirty-two  acres. 
By  the  memorandum  the  defendant  acknowledges  that  he  is  in  privity  with 
Saunders,  and  therefore  precludes  himself  from  setting  up  any  better  title  than 
Saunders  himself  could,  and  Saunders  would  be  estopped  from  setting  up  a 
title  in  somebody  else,  at  the  date  of  the  deed  of  May  5th,  1829.  In  most 
cases  the  mortgagor  is  not  actually  in  possession,  although  he  covenants  that 
he  is  seised  in  fee-simple  in  possession,  and  is  estopped  from  afterwards  denying 
his  title.  That  estoppel  would  extend  to  the  heir,  or  the  assignee  of  the 
mortgagor;  or  the  memorandum  mav  be  regarded  as  an  admission  by  a  party 
to  the  suit.     {Slatterie  v.  Pooleyy  6  M.  &  W.  664.) 

The  Court  then  called  on 

Channel!,  Serjt.  (with  him  Fitzherbert),  in  support  of  the  rule. — William 
Comer  was  no  party  to  the  memorandum,  and  could  not,  therefore,  be  bound 
by  it.  Then  tliere  must  be  mutuality  to  make  a  good  estoppel,  and  for  want 
of  that,  this  is  no  estoppel  as  against  the  defendant.     Neither  can  the  memo- 
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randum  operate  as  a  parol  declaration  by  the  defendant  against  his  own 
interest,  as  in  Slatterie  v.  Pooley.  [Maule,  J. — His  declaration  is,  that  he 
comes  in  under  the  mortgagor.  Surely  that  is  evidence  from  which  the  jury 
may  infer  that  he  was  put  in  by  Saunders.]  He  admits,  indeed,  that  he  came 
in  under  Robert  Saunders,  but  that  may  have  been  as  a  purchaser  of  the  equity 
of  redemption  under  a  mortgage  prior  to  that  made  to  Comer.  He  would 
then  be  bound,  as  the  owner  of  the  equity  of  redemption,  to  ascertain  who  are 
the  mortgagees,  and  pay  them  off*  in  their  order.  Besides,  as  a  declaration,  the 
memorandum  is  imperfect,  as  it  refers  to  some  indenture  which  is  not  produced. 
The  words  "  the  within-mentioned  premises  "  refer  merely  to  the  parcels  in  the 
deed,  and  not  to  the  quantum  of  mtercst  conveyed  by  it.  At  least  they  are 
capable  of  explanation,  such  as  that  afforded  by  shewing  that  there  was  a  prior 
title  in  Alfrea  Protheroe. 

TiNDAL,  C.  J. — I  think  this  case  stands  upon  the  legal  result  of  the  mort- 
gage of  May  5th,  18^,  and  the  memorandum  of  May  21st,  1842.  The  mort- 
gage is  a  mortgage  in  fee  by  Robert  Saunders  to  William  Comer,  which  recites 
that  Saunders  is  seised  of  tlie  premises  in  fee-simple  in  possession.  After  that, 
Saunders  could  not  have  set  up  any  previous  mortgage  to  defeat  his  own 
conveyance ;  he  would  have  been  simply  estopped  from  so  doing.  But  it  is 
said  that  Stone  was  not  a  party  to  the  oeed,  and  therefore  that  the  estoppel  does 
not  apply.  But  the  effect  of  that  indorsement  is,  that  the  defendant  is  in  the 
same  position  as  Saunders ;  he  has  no  other  title  than  that  which  he  derives 
from  Saunders.  He  refers  to  the  deed  upon  which  his  memorandum  is  indorsed, 
and  speaks  of  "  the  within-mentioned  premises,*"  evidently  considering  his  title 
as  connected  with  it.  What  right  then  has  he  to  set  up  any  title  which 
Saunders  could  not  ?     This  rule  must  be  discharged. 

CoLTMAN,  J. — ^The  statement  contained  in  the  indorsement  upon  the  inden- 
ture was  evidence  from  which  any  jury  might  conclude  that  the  defendant  came 
in  under  Saunders.  Then  the  case  is,  that  the  mortgagor  sells  his  interest  to 
the  defendant,  and  that  the  defendant  cannot  set  up  any  defence  in  this  action 
which  the  mortgagor  himself  could  not  set  up. 

Maule,  J. — I  agree  also  in  considering  that  this  must  be  considered  quite  as 
the  common  case  between  a  mortgagor  and  a  mortgagee,  when  at  the  time  at 
which  the  mortgagee  finds  it  necessary  to  enforce  his  remedy  under  the  mort- 
gage-deed, the  mortgagor  is  not  in  possession  of  the  premises.  In  such  a  case, 
if  tne  tenant  in  possession  has  come  in  under  the  mortgagor,  he  is  treated 
always  in  the  same  way  as  the  mortgagor  himself.  Here  the  defence  is,  that  in 
August,  1828,  a  term  was  created  of  a  number  of  years  which  had  not  expired 
at  the  time  of  the  mortgage  to  Comer.  But  that  estate  was  capable  of  termi- 
nation in  the  intermediate  time,  and  must  be  held  to  have  terminated,  if  the 
circumstances  of  the  case  require  such  a  supposition.  The  recital  of  the  mort- 
gage-deed is  conclusive  evidence,  as  against  the  parties  to  the  deed,  that  this 
term  had  expired  and  become  vested  in  Saunders,  the  mortgagor ;  and,  there- 
fore, I  think  it  is  conclusive  against  the  defendant,  who  stands  in  Saunders's 
shoes.  Upon  the  question,  then,  whether  the  judge  ought  to  have  directed 
the  jury  to  restrain  their  verdict  to  the  sixteen  acres,  I  think  he  ought  not; 
and  I  think  that  if  the  jury  had  found  otherwise  than  they  have,  their  verdict 
would  have  been  wrong. 

Cresswell,  J. — Tne  question  reserved  was,  whether  the  judge  ought  to 
have  told  the  jury  that  there  was  no  evidence  to  sustain  a  verdict  for  more 
than  the  sixteen  acres.  I  think  there  was  very  good  evidence  to  entitle  the 
plaintiff^  to  more.     The  mortgage  of  May,  18S9>  shewed  that  the  property 
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was  then  in  the  possession  of  others  than  the  defendant.  Then  the  memorandum 
shewed  that  he  must  have  come  in  by  a  later  title.  He  had  no  more  right  to 
set  up  jus  tertii  than  Saunders  himself  had. 

Rule  discharged. 


COURT  OF  COMMON  PLEAS, 

Tuesday^  June  2,  1846. 
Doe  dem.  Bailey  and  Others  v.  Foster,  (a) 

7^e  ttaiuie  59  Geo.  3,  c.  12, 1. 17,  does  not  apply  to  copyholds,  and  therefore,  in  ejectment,  where 
the  defendant  had  been  let  into  possession  of  copyhold  premises  by  A.  B,  and  C,  D.,  under  an 
ayreement,  in  which  they  described  themselves  as  churchwardens  of  the  parish : — Held,  that  a 
demise  from  them  was  well  laid  without  any  suck  description. 

A  memorandum  between  A,  B.  and  E.  F.  **  that,  provided  a  license  can  be  obtained  from  the  lord  qf 
the  manor.  A,  B.  will  grant,  and  E.  F.  will  accept,  a  lease  of  certain  premises  for  21  years,  and 
pay  the  rent,  6fc.  s  and  that  until  uuch  lease  shall  be  executed,  the  said  yearly  rent  shall  be  payable 
and  recoverable  by  distress  or  otherwise,  in  like  manner  as  if  the  lease  had  been  executed,"  is  not 
a  leasf,  but  an  ayreement  merely. 

Where  a  party  is  let  into  postession  under  such  an  agreement,  and  continues  in  possession  for  more 
than  a  year,  a  notice  to  quit,  given  by  an  agent,  in  the  name  of  A,  B,,  G.  H.,  J.  K.,  and  L.  M»,  is 
good,  either  as  a  demand  of  possession  from  a  tenant  at  sufferance,  or  as  a  notice  to  quit  to  a  tenant 
from  year  to  year, 

THIS  was  an  ejectment  brought  to  recover  certain  copyhold  property,  in 
the  parish  of  St.  Mary,  Walthamstow,  in  the  county  of  Essex.  The 
declaration  contained  four  demises: — 1.  That  of :  Bailey  and  Allani  church- 
wardens, and  CoUard  and  Jansen,  overseers  of  the  parish  of  St.  Mary,  Wal- 
thamstow (the  parish  oflScers  for  the  year  184<5,  and  at  the  commencement  of 
the  action).  2.  That  of  James  Pistor  (the  previous  copyholder).  .  8.  That  of 
Webber  and  Budd.  4.  That  of  Stoker  and  Bailey.  At  the  trial,  before 
Alderson,  B.,  at  the  Lent  Assizes,  1846,  for  the  county  of  Essex,  it  appeared 
that  the  defendant  had  been  let  into  possession  of  the  premises  under  the 
following  memorandum. 

"  June  23rd,  1842,  Memorandum  of  agreement  between  H.  F.  Gadsden, 
as  agent  for  and  on  behalf  of  Webber  and  Budd,  churchwardens  of  the  parish 
of  St.  Mary,  Walthamstow,  of  the  one  part,  and  John  Foster,  of  the  other  part. 
The  said  H.  F.  Gadsden,  provided  a  license  can  be  obtained  from  the  lord  of  the 
manor,  in  which  the  hereditaments  and  premises  hereinafter  mentioned  are 
situate,  but  without  any  right  for  the  said  John  Foster  to  require  the  consent 
or  sanction  of  the  poor-law  guardians,  and  upon  the  said  John  Foster^s  putting 
the  messuage  or  dwelling-house  hereinafter  mentioned  in  good  and  substantia 
repair,  agrees  to  grant  and  execute,  or  cause  to  be  granted  and  executed,  a 
lease  of  all  that,  &c.  {describing  the  premisesX  to  hold  to  the  said  John 
Foster  for  the  term  of  twenty-one  years  from  Midsummer-day  next,  at  and 
under  the  clear  yearly  rent  of  30Z.  payable  quarterly,  such  lease  to  contain  the 
usual  covenants,  &c. ;  and  the  said  John  Foster  agrees  to  accept  the  lease,  and 
sign  a  counterpart  thereof,  and  to  pay  the  expenses  of  preparing  the  same* 
And  until  such  lease  and  counterpart. shall  be  executed,  it  is  agreed  that  the 
said  yearly  rent  shall  be  payable  or  recoverable  by  distress  or  otherwise,  in  the 

(a)  Reported  by  Pavl  Pabkbll,  Biq.,  Barristcr*at*law. 
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same  manner  as  if  the  lease  and  counterpart  had  l)een  executed.^     This  memo- 
randum was  signed  by  the  defendant,  and  was  stamped  as  an  agreement. 

On  the  24th  of  December,  1844,  a  notice  to  quit,  requiring  the  defendant  to 
give  up  possession  of  the  premises  at  Midsummer-day  next,  but  not  saying  to 
whom  possession  was  to  be  given,  was  served  upon  the  defendant,  and  purported 
to  proceed  from  Messrs.  Hindman  and  Howard  (attorneys),  "  as  agents  for 
and. on  behalf  of  Webber  and  Budd,  late  churchwardens  of  the  parish  of  St. 
Mary,  Walthamstow,  and  Stoker  and  Bailey,  present  churchwardens,  and 
Wigram  and  Taylor,  present  overseers  of  the  same  parish." 

At  the  trial  an  immense  number  of  objections  were  taken  by  the  defendant, 
■all  of  which  were  overruled ;  but  Alderson,  B.,  reserved  leave  to  the  defendant 
to  move  to  enter  a  nonsuit  or  a  verdict  for  the  defendant,  if  the  Court  should 
think  him  entitled  to  do  so.  Byles,  Serjt.,  having  obtained  a  rule  accordingly, 
^vhcn  the  matter  came  on  for  argument,  the  plaintiff  abandoned  all  the  demises 
except  the  third,  and  there  then  remained  three  objections  to  be  argued.  First, 
that  the  memorandum  of  June  23rd,  184S,  was  an  actual  lease,  and  being 
merely  stamped  with  an  agreement  stamp,  was  inadmissible  in  evidence  ; 
secondly,  that  tlie  notice  to  quit  was  given  by  improper  persons,  and  was  there- 
fore insufficient ;  thirdly,  that  the  'demise  was  improperly  laid,  and  that  there 
should  have  been  either  a  demise  from  the  parish  officers  under  statute 
59  Geo.  S,  c.  IS,  s.  17 ;  or,  at  all  events,  a  demise  from  Webber  and  Budd,  as 
churchwardens. 

ChannelU  Serjt.  (with  him  Bovill)^  shewed  cause. — To  hold  this  memorandum 
a  demise  will  be  to  hold  that  a  forfeiture  has  been  committed,  because  it  is  plain 
from  the  words  of  it  that  the  license  of  the  lord  of  the  manor  has  not  been 
obtained  ;  the  Court  will  therefore  be  unwilling  to  put  such  a  construction 
upon  it.  Where  the  parties  cautiously  guard  against  a  forfeiture,  by  inserting 
a  proviso  for  procuring  the  license  of  the  lord,  their  intentions  ought  not  to  be 
defeated.  {Doe  dem.  Coore  v.  Clare,  2  T.  II.  7S9.)  The  words  at  the  end  of 
the  memorandum  must  be  construed  with  reference  to  the  terms  of  the  whole 
agreement.  It  was  not  intended  by  the  parties  to  demise  for  any  other  term 
than  one  of  twenty-one  years,  but  in  the  meanwhile  they  wished  to  provide  for 
a  certain  relationship  between  the  parties.  In  Hayward  v.  Haswell  (5  A.  & 
E.  %d),  where  it  appeared  from  the  agreement  that  there  was  no  present 
power  to  grant  a  lease,  the  Court  held  that  a  memorandum  similar  to  tnis  was 
only  an  agreement.  So  also  in  Bickneli  v.  Hood  (5  M.  &  W.  104)  ;  Hope  v. 
Booth  (1  B.  &  Ad.  498).  The  power  of  distress  is  a  power  given  by  the 
defendant  to  those  with  whom  the  agreement  is  made,  to  enter  and  enforce  the 
payment  of  certain  moneys  due,  not  as  rent,  but  under  the  agreement. 
[Maule,  J. — This  proviso  for  a  power  of  distress  does  not  appear  to  me  to 
make  it  a  lease,  but  tne  contrary.  If  the  thing  were  intended  to  be  a  lease,  the 
reservation  of  rent,  by  itself,  would  give  the  power  of  distraining.  Cbkss- 
WELL,  J. — Do  YOU  mean,  Brother  Channell,  that  there  was  no  tenancy  at  all  ? 
You  say  that  the  sum  due  is  to  be  distrained  for,  not  as  rent,  but  under  the 
agreement.  If  the  rent  was  to  be  paid  only  according  to  the  stipulation  in  the 
agreement,  it  was  never  to  be  paid  as  rent,  and  the  defendant  never  became  a 
tenant.]  Although  he  enters  under  an  agreement  which  is  not  a  lease,  yet,  after 
entry  and  payment  of  rent,  he  may  become  a  tenant  from  year  to  year.  Next, 
the  notice  to  quit  is  sufficient.  It  is  quite  immaterial  that  it  is  given  by  Hind* 
man  and  Howard,  the  agents  of  Webber  and  Budd,  since,  in  their  notice,  they 
profess  only  to  act  as  agents.  It  cannot  make  the  notice  bad  that  others  join  in 
It  who  are  not  concerned.    Foster  need  take  no  account  of  notice  to  quit  ftom 
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Other  persons ;  but  if  the  names  of  Webber  and  Budd  appear  in  it,  he  is  bound 
to  obey.  Lastly,  the  demise  is  well  laid.  The  cases  of  Doe  dem.  Jackson  v, 
Hiley  (10  B.  &^C.  885),  and  Doe  dem.  Higgs  v.  Terry  (4  A.  &  E.  274),  relate 
only  to  freehold  property.  The  property  here  is  copyhold,  and  does  not  pass 
to  the  parish  officers  under  59  Geo.  3,  c.  12,  s.  17.  It  has  been  so  expressly 
decided.  (Re  Paddington  Charities^  8  Sim.  620.)  (a)  Allason  v.  Stark  (9  A. 
&  E.  KB)  is  in  recognition  of  a  similar  principle.  Then  if  the  statute  do  not 
apply,  the  agreement  must  be  read  as  if  tne  description  of  Webber  and  Budd^ 
as  churchwardens,  had  been  introduced  undesignedly,  or  merely  to  designate 
what  persons  of  that  name  were  intended.  [Maule,  J. — Can  the  defendant 
say  that  this  was  land  which  churchwardens  could  not  hold,  except  in  their 
quasi-corporate  character?]  There  was  no  direct  proof  that  it  was  parish 
property  at  all.  At  all  events,  the  defendant  cannot  dispute  their  title. 
{Goiddsworik  v.  Knights,  11  M.  &  W.  337.) 

ByleSy  Serjt.  (with  him  Ogle)^  in  support  of  the  rule. — The  nearest  case 
to  this,  in  reference  to  what  is  a  lease  and  what  an  agreement,  is  Pinero  t. 
Judson  (6  Bing.  210).  There  the  agreement  was,  as  here,  for  a  lease,  and  until 
such  lease  should  be  executed,  to  pay  rent  and  to  hold  the  same  premises  subject 
to  the  conditions  above  mentioned.  That  was  held  to  operate  as  a  present 
demise.  So  also  in  several  of  the  cases  which  are  collected  in  Bacon's  Abridg- 
ment (Leases,  K.).  But  supposing  it  to  be  merely  an  agreement  for  a  lease,  and 
admitting  still  farther,  that  the  statute  (59  Geo.  3,  c.  12)  does  not  apply  to 
copyholds ;  nevertheless,  here,  upon  the  face  of  the  agreement,  the  church- 
wardens are  entitled  in  their  official  capacity.  If  a  lease  had  been  granted  in 
pursuance  of  this  agreement,  it  would  have  been  executed  by  the  successors  of 
these  churchwardens,  or  by  the  parties  in  whom  the  legal  estate  vested. 
[Maule,  J. — May  we  not  fairly  infer  a  tenancy  between  Foster  and  Webber 
and  Budd,  until  it  is  found  out  who  is  the  person  entitled  to  grant  a  lease?] 
Lastly,  the  notice  to  quit  is  insufficient.  It  does  not  shew  to  whom  possession 
is  to  be  delivered,  and  it  proceeds  from  a  number  of  individuals,  of  whom  the 
tenant  cannot  be  supposea  to  know  any  thing.  [Maule,  J.— The  effect  is,  *'  we 
are  afraid  of  your  perverse  and  troublesome  objections,  and  give  you  notice,  not 
jointly  but  distinctly,  for  each  class  of  persons  who  might  have  any  title."  The 
tenancy  is  to  continue  so  long  as  Webber  and  Budd  and  Foster  shall  please  ; 
then  Webber  and  Budd,  Smith,  Brown  and  Robinson,  say  "  it  does  not  pleaae 
any  of  us."] 

TiNDAL,  C.  J. — The  plaintiff  is  entitled  to  recover  on  the  third  demise. 
This  is  not  a  lease,  but  an  agreement  only,  and  therefore  any  question  depending 
upon  its  being  a  lease  is  at  an  end.  I  think  the  case  quite  distinguishable  from 
Pinero  v.  Judson.  There  seems  to  have  been  some  doubt  who  were  the  lessors^ 
and  Webber  and  Budd  agree  subordinately  to  receive  the  rent,  in  case  a  lease 
cannot  be  obtained.  Webber  and  Budd,  being  churchwardens,  and  having  let 
the  defendant  into  possession,  their  right  never  shifted,  and  the  tenant  ought  to 
have  obeyed  the  notice  to  quit  which  was  given  him.  The  defendant  has  shewn 
no  other  party  in  whom  the  legal  estate  vested. 

CoLTMAN,  J.— I  am  of  the  same  opinion.  This  is  an  agreement,  not  a  lease : 
if  a  lease  at  all,  it  would  be  for  21  years,  and  our  decision  would  be,  that  a 
forfeiture  has  been  committed.  The  parties  had  some  difficulty  about  a  future 
valid  lease,  and  in  the  mean  time  agreed  to  take  the  best  terms  they  could  get. 
They  therefore  consented  to  a  tenancy  for  as  long  a  time  as  they  could  agree. 
Whatever  title  Webber  and  Budd  had  at  the  time  of  the  agreement  being  made, 

(a)  See  also  The  Attorney 'Oeneral  t.  Lewin  (8  Sim.  370). 


B<»  JMUL  ATKINSON  v.  PAWGETT.  Ml 

tbqr  ha^e  now,  becauie  thare  lias  been  no  legal  transfer  of  their  legal  estate': 
their  dtle  by  estoppd  is  as  good  as  ever  it  was :  they  have  given  notice,  and 
that  is  suffidoit. 

Mauls*  J. — This  is  an  agreement  between  a  perscm  acting  on  behalf  of 
Webber  and  Budd,  churchwardens,  of  the  one  part,  and  Foster,  of  the  other 
part,  for  a  lease  for  SI  years,  and,  in  the  mean  time,  it  is  agreed  that  the  yearly 
rent  shall  be  recoverable  by  distress  or  otherwise,  in  the  same  manner  as  if  the 
lease  had  been  executed.  That  very  provision  shews  that  the  parties  did  not 
intend  the  memorandum  itself  to  operate  as  a  lease.  When  words  are  usual  and 
necessary  in  one  view,  but  unusual  and  unnecessary  in  another,  the  former  ought 
to  prevail.  This  case  is  very  different  from  Pinero  v.  Jtid^on  :  there  the  words 
woe,  that  ^  in  the  mean  time  the  party  was  to  pay  rent  and  hold  the  premises."^ 
The  utmost  effect  to  be  given  to  the  agreement  in  favour  of  Foster  is  to  create 
a  holding  on  the  terms  of  an  intended  lease,  as  far  as  those  terms  are  applicable. 
That  hoklin^  was  put  an  end  to  by  the  notice,  which  was  quite  good,  although 
persons  join^  in  it  who  had  nothing  to  do  with  it.  I  think,  therefore,  that  there 
was  either  a  tenancy  from  year  to  year,  which  was  terminated  by  a  notice  to 
quit ;  or  a  tenancy  by  sufferance,  and  then  a  demand  of  possession  has  the  same 
effect. 

Ceesswell,  J. — The  defendant  came  into  possession  under  an  agreement 
for  a  lease,  made  with  the  lessors  of  the  plaintiff,  and  he  is  estopped,  according 
to  the  case  of  Doe  dem.  Johtuon  v.  Baytup  (3  A.  &  E.  188),  from  disputing 
their  title.  There  was  no  proof  of  payment  of  rent  to  any  one  else,  and  no 
change  is  to  be  presumed  in  the  position  of  the  parties. 

Rule  discharged. 


COURT  OF  COMMON  PLEAS. 

Tuesday,  April  21,  Tuesday,  April  28,  and  Saturday,  June  Q,  1846. 
Doe  dem,  Atkinsox  v,  FAWCETT.(a) 

Where  a  feeiatoTf  being  teieed  in  fee  of  one  moiety  of  a  houte,  devised  **  my  moiety  qf  the  house 
which  mj^  son  R,  A.  now  itvee  in,  to  my  son  JR,  A, ;"  this  was  held  to  pass  the  fee. 

THIS  was  an  action  of  ejectment  tried  before  Rolfe,  B.,  at  the  Summer 
Assizes,  184j5,  for  the  county  of  York.  The  lessor  of  the  plaintiff  claimed 
one  half  of  the  messuage,  in  respect  of  which  the  ejectment  was  brought,  as 
devisee,  and  the  other  half  as  heir-at-law,  of  one  George  Atkinson.  No  question 
arose  with  reference  to  the  former  half;  but  with  regard  to  the  latter,  it  appeared 
that  George  Atkinson,  the  testator,  being  seised  in  fee-simple  of  one  undivided 
moiety  of  the  house  in  question,  by  his  will  disposed  of  it  as  follows  :— 
**  I  rive  and  bequeath  to  my  son,  Richard  Atkinson,  my  moiety  of  the  house 
which  he  now  lives  in,  and  all  my  personal  property  now  in  his  keeping." 
Upon  the  part  of  the  plaintiff,  it  was  argued  that  these  words  gave  Richard 
Atkinson  only  an  estate  for  life,  and  that  Richard  Atkinson  being  dead,  the 
lessor  of  the  plaintiff  was  entitled,  as  heir-at-law  of  George  Atkinson.  Rolfe,  B., 
being  of  this  opinion,  directed  a  verdict  for  the  plaintiff. 

(«)  Rflported  kf  Pavi.  Pabnbx.l,  Esq.,  Bairlttcr-at-Uw. 
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In  the  following  Michaelmas  Term,  ChanneU^  Seijt.,  moved  for  a  rule 
calling  upon  the  plaintiff  to  shew  cause  why  the  verdict  should  not  be  set  aside 
and  a  new  trial  had  on  the  ground  of  misdirection,  and  contended  that  the  words 
in  the  will  passed  the  whole  fee  to  Richard  Atkinson.  The  rule  having  been 
granted;  in  Easter  Term,  1846, 

Sir  Thomas  Wilde^  Serjt.,  shewed  cause« — This  is  the  case  of  a  will  made 
before  the  stat.  1  &  2  Vict.  c.  26.  It  was  an  old  principle  of  the  English  law, 
that  the  heir  is  only  to  be  ousted  b^  express  terms,  denoting  a  clear  intention 
upon  the  part  of  the  testator  to  disinherit  him.  Accordingly,  a  mere  gift  of 
property  without  words  of  inheritance  only  passes  the  life  estate,  unless  the 
other  words  of  the  will  shew  a  different  intention.  To  carry  out  the  inten- 
tions of  testators,  certain  rules  of  construction  have  been  introduced,  to  which 
these  principles  are  subject.  But  if  the  words  here  had  been,  "  I  give  my 
hoitae^  that  would  have  passed  only  the  life  estate,  because  he  must  say  what 
it  is  that  he  gives,  and  the  word  "  house''  would  have  been  merely  descriptive 
of  the  thing  devised.  Here  the  testator  has  it  not  in  his  power  to  give  the 
house ;  he  has  only  a  moiety  of  it,  and  there  is  no  other  way  in  which  he  could 
have  described  it  than  as  his  half-house,  or  his  moiety  of  the  house.  Why 
should  the  use  of  that  word  be  supposed  to  create  an  estate?  [Tindal,  C.  J.— 
The  question  is,  whether  the  words  "  my  moiety*"  will  denote  the  estate  ?  If  he 
had  said  "  my  property,''  there  could  be  no  doubt  of  it.]  What  legal  reason 
can  there  be  for  supposing  that  either  the  expression  "  my  house,"  or  "  my 
moiety  of  the  house,"  would  describe  the  quantum  of  estate  to  be  conveyed  ? 
It  is  said  in  2  Jarman  on  Wills,  194i  (ed.  1844),  that  the  stat.  1  &  2  Vict, 
c.  S6,  s.  28,  has  merely  reversed  the  rule  of  construction  and  shifted  the  ornta  of 
proving  the  testator's  intention.  Nothing  can  make  the  word  "  moiety"  pass  a 
greater  interest  than  the  whole  construction  of  the  devise  would  give.  The 
word  ** estate"  passes  the  fee,  because  the  word  "estate*'  is  verbum  arHs 
known  to  the  law  and  descriptive  of  the  quantum  of  estate  that  a  man  has  in 
any  lands ;  e.  g.^  whether  he  has  an  estate  for  life.  {BaUia  v.  Gall^  9,  Yes. 
sen.  48.)  In  Viner's  Abridgment,  Devise,  L.  a.  pi.  11  {Fawcefs  case),  it  is 
laid  down,  "  If  a  man  seised  of  a  house  and  land  devises  the  moiety  of  his 
house  to  his  wife  for  life.  Itenty  he  deviseth  the  other  moiety  of  his  house  to 
J.,  his  second  son.  Item^  he  devised  to  J.,  his  second  son,  the  said  house,  and 
all  the  lands  which  pertain  to  it  after  the  death  of  his  wife,  J.  shall  have  an 
estate  for  life  only,  after  the  death  of  the  wife,  and  not  an  estate  in  fee."  No 
exception  is  anywhere  made  to  that  case.  In  Peitywood  v.  Cooke  (Cro* 
Eliz.  52),  the  words  of  devise  were  *^  all  that  part,"  and  it  was  held  by  the 
Court  that  these  words  gave  only  an  estate  for  lirc,  and  would  not  pass  the  fee. 
It  is  true  that  Lord  Ellenborough  threw  some  doubt  upon  the  authority  of  this 
case  in  Bebb  \.  Penoyre  (11  East,  160),,  and  thought  that  the  words  <<my 
half-part"  would  pass  the  fee;  but  that  opinion  was  unnecessary  to  the  decision 
of  the  case,  was  expressed  doubtfully,  and  at  most  could  relate  only  to  the 
peculiar  circumstances  of  the  case  then  before  him,  which  was  the  devise  of  one 
tenant  in  common  to  his  co-tenant.  In  Middleton  v.  Swain  (Skinner,  389)9 
which  wad  a  devise  of  five  shares  in  the  New  River  G)mpany,  it  was  decided 
that  the  word  "  share"  only  created  a  life  estate.  Roe  v.  Bacon  (4  M.  &  S. 
366)  was  a  devise  of  <^  all  and  singular  my  freehold  lands,  &c.,  at,  &c.,  together 
with  all  my  household  goods,  &c.,  to  my  wife  for  life ;  and  after  her  decease, 
then  all  the  said  estates,  goods,  &c.,  to  be  divided  among  my  sons,  sliare  and 
share  alike ;"  and  it  was  held  that  the  sons  took  a  fee  in  the  lands  after  the  death 
of  his  wife,  and  that  the  estate  of  one  of  them  was  well  devised  to  another  by  a 
devise  ^'  of  all  my  proportionable  share  which  belongs  to  me  after  my  mother's 
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death,  to  him  and  his  heirs.^  In  that  case.  Lord  EUenborough,  C.  J.,  refuses 
to  adhere  to  the  strict  grammatical  construction ;  but  in  another  case,  of  Paris  v. 
Miller  (5  M.  &  S.  408),  where  a  devise  of  **  my  share^  was  held  to  pass  the  fee, 
he  professes  to  depend  entirely  upon  grammatical  construction.  Mr.  Jarman, 
vol,  ii.  p.  193,  says  upon  this  case,  "  Although  in  the  the  case  of  Paris  v.  Miller y 
the  Court  appears  to  have  thought  that  the  word  share  would  pass  the  fee,  yet 
it  cannot  safely  be  considered  as  an  authority  for  this  position  ;  for,  independently 
of  such  reasoning,  there  was  strong  ground  to  contend  that  the  devisee  took  the 
inheritance  by  force  of  the  word  estates.**'  On  the  other  hand,  in  Doe  dem,  Clarke 
V.  Clarke  (1  Cr.  &  M.  38),  where  a  testator,  after  charging  such  part  of  his 
property  as  might  be  necessary  and  adequate  for  the  payment  of  his  just  debts, 
gave  to  his  brother,  R.  C,  all  that  dwelling-house,  &c.,  with. all  lands  appertain- 
ing to  the  same,  lately  in  the  possession  of  G.  S.,  of  W.,  or  his  mortgagee,  the 
said  property  lying  and  being  in  the  township  of  W.,  it  was  held  that  R.  C. 
took  only  a  life  estate ;  and  the  later  cases  shew  that  it  is  the  opinion  of  the 
judges  that  too  much  effect  has  been  allowed  to  the  mere  use  of  the  word  estate. 
(See  per  Patteson,  J.,  in  Doe  dem.  GwiWm  v.  Gtoillim  (2N.  &  M.  252.)  So  also 
in  the  cases  of  Doe  dem.  Roberts  v.  Roberts  (7  M.  &  W.  382) ;  Doe  dem.  Ashhy 
v.  Baines  (2  C.  M.  &  R.  23).  [Eble,  J. — You  need  not  multiply  cases  of 
that  sort,  where  the  words  are  unequivocally  words  of  description,  and  there- 
fore pass  only  a  life  estate.  The  authorities  which  we  require  are  cases  where 
the  words  are  equivocal,  and  therefore  open  for  argument.  It  is  quite  unneces- 
sary to  quote  cases  of  unequivocal  words.] 

Channellf  Serjt.,  in  support  of  the  rule. — First,  the  words  "my  moiety  of 
the  house^  denote  the  interest  and  pass  the  fee :  secondly,  those  words  are  not 
limited  or  their  effect  interfered  with  by  that  which  follows,  viz.  "  which  my 
son  lives  in  ;^  for  these  last  only  are  mere  words  of  local  description :  thirdly, 
the  presumption  that  the  testator  intended  to  pass  all  his  interest  is  strengthened 
by  the  association  of  the  words,  whereby  he  gives  his  son  absolutely  ^^  all  his 
personal  property  now  in  the  son's  keeping  ;'*  nis  intention  was  to  give  him  an 
absolute  property  in  both.  The  general  rule  as  to  the  construction  of  wills  is 
correctly  laia  down  by  Parke,  J.,  m  Doe  dem.  Templeman  v.  Martin  (4  B.  & 
Ad.  785).  "  It  may  be  laid  down  as  a  general  rule,  that  all  facts  relating  to 
the  subject-matter  and  object  of  the  devise,  such  as  that  it  was  or  was  not  in 
the  possession  of  the  testator,  the  mode  of  acquiring  it,  the  local  situation,  and 
the  distribution  of  the  property,  are  admissible  to  aid  in  ascertaining  what  is 
meant  by  the  words  used  in  the  will."  Now  these  words,  "  my  moiety,^  are 
capable  of  passing  all  the  interest  which  the  testator  had.  He  was  seised  only 
of  one  undivided  moiety,  and  therefore  this  case  is  not  like  the  cases  of  a 
testator  being  seised  of  tiie  entirety,  and  leaving  a  moiety  ;  or  having  twenty 
shares,  in  a  river  company,  and  leaving  five  of  them.  [Cresswell,  J. — You 
make  a  distinction,  I  see,  between  **  a  moiety"  and  "  my  moiety."]  The  case 
of  Behb  V.  Penoyre  (11  East,  160)  is  not  an  express  authority  upon  the  point, 
because  there  the  question  did  not  distinctly  arise,  and  Lord  EUenborough 
expresses  himself  guardedly ;  but  although  not  an  express  authority,  yet  his 
lordship  doubts  the  law  as  laid  down  in  Pettywood  v.  Cooke  (Cro.  Eliz.  52), 
which  was  decided  at  a  time  when  the  courts  did  not  look  so  anxiously  as  in 
modern  times  for  words  to  carry  the  fee.  On  the  whole,  Behh  v.  Penoyre  seems 
to  shew  that  the  words  "  my  half-part "  would  pass  the  fee.  In  Middleton  v. 
Stoain  (Skinner,  339),  the  word  "  shares''  was  used  plainly  as  the  only  word 
which  would  describe  that  peculiar  kind  of  property,  shares  in  a  river  com- 

a;  but  in  Paris  v.  Miller  (5  M.  &  S.  408),  the  word  "  share,*'  as  applied  to 
^  was  considered  to  create  a  conveyance  of  the  whole  fee.     The  case  of  Doe 
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dem.  Clarke  v.  Clarke  (1  Cr.  &  M.  98)  has  no  application  here.  In  that  case 
there  was  a  clause  in  the  will  devising  all  **  the  ehare  right  and  property,^  but 
that  clause  formed  no  part  of  the  question  which  was  then  before  the  Court.  In 
Jndrew  v.  SouthotMe  (5  T.  R.  ^4),  Lord  Kenyon  says  that  ^*  the  judgments 
of  the  Courts  in  the  old  cases  proceeded  upon  more  limited  grounds  than  those 
in  modem  times ;  that  it  is  now  the  wish  of  the  Courts  to  give  effect  to  the 
intention  of  the  devisor  as  far  as  they  can,  and  that  it  has  frequently  been 
observed,  that  in  almost  every  case  where  the  words  of  the  devise  have  been  so 
restrained  as  to  give  only  an  estate  for  life,  the  decision  has  been  against  what 
may  be  supposed  to  have  been  the  private  intention  of  the  devisor/'  The  cases 
lastly  quoted  on  the  other  side  only  shew  that  the  words  "  house,''  "  lands,''  &c. 
are  words  of  local  description,  and  will  not  pass  the  fee.  With  regard  to  the 
second  proposition,  it  is  said  in  Jarman,  vol.  ii.  p.  198,  "  If  the  word  share  be 
capable  proprio  vigore  of  carrying  the  fee,  as  being  descriptive  of  the  testator'*s 
interest,  there  seems  to  be  no  reason  why  it  should  be  restrained  by  words  of 
locality  or  other  expressions  applicable  to  the  corpus  of  the  land,  seeing  that 
the  word  estate  is  not  neutralizea  by  such  an  association."  Thirdly,  a  present 
absolute  interest  is  conferred  in  all  the  personal  property  of  the  testator,  and 
there  is  no  reasonable  presumption  to  be  founded  on  the  will,  that  a  smaller 
interest  was  intended  to  be  given  in  the  real  property. 

Cur.  adv.  vuli. 

June  6. 

TiNDAL,  C.  J.,  delivered  the  judgment  of  the  Court  as  follows :— The  Ques- 
tion in  this  case  was,  whether  Richard  Atkinson,  the  son  of  the  testator,  took  aa 
estate  in  the  fee,  or  for  life  only,  in  the  moiety  of  the  house  devised  to  him  by 
his  father's  will  ?  The  devisor  was  seised  in  fee- simple  of  one  moiety  of  the 
house  in  which  his  son  was  living,  and  being  so  seised,  devised  in  these  terms : 
**  I  give  and  bequeath  to  my  son,  Richard  Atkinson,  my  moiety  of  the  house 
which  he  now  lives  in,  and  all  my  personal  property  now  in  his  keeping ;''  and 
the  answer  to  this  question  depends,  as  it  appears  to  us,  upon  the  proper  inter- 
pretation to  be  put  upon  the  words  *'  ray  moiety."  If  those  words  do  in  their 
natural  and  ordmary  signification  import  the  interest  which  the  testator  had  in 
the  house,  then  they  wiU  carry  the  whole  interest  which  he  had — that  is,  the  fee  ; 
but  if,  on  the  other  hand,  the  words  only  have  the  narrower  meaning,  and  are 
construed  to  import  no  more  than  one  half  of  the  bouse,  then,  undoubtedly, 
the  devise  of  the  half  of  the  house  would  be  a  devise  for  life  only.  It  appears 
to  us  that  the  word  ^^  moiety,"  which  is  accompanied  generally,  whetner  in 
pleading  or  conveyancing,  with  the  word  "  half-part,""  as  synonymous  with  it 
or  explanatory  of  its  force,  carries  with  it  the  signification  of  the  part  or  interest 
which  the  party  takes  in  any  subject-matter ;  so  that  when  a  man  devises  "  his 
moiety,"  he  devises  his  half-part,  or  the  interest  which  he  has  in  the  thiuff 
devised.  The  case  of  Pettywood  v.  Cooke  (Cro.  Eliz.  52),  which  was  relied 
upon  in  argument  on  the  part  of  the  plaintifi^,  does  not  in  any  way  affect  the 
present  question.  In  that  case  the  devisor  was  not  seised  of  any  particular  part 
or  interest  in  the  fee,  but  of  the  entirety.  The  devise  was  not,  as  here,  of  the 
devisor's  third  part ;  but  being  seised  of  the  fee  in  three  several  houses,  he 
devises  one  of  them  to  each  of  his  three  children  and  their  heirs ;  and  if  any  of 
them  should  die  without  issue,  then  he  directed  that  the  survivors  should  enjoy 
totam  illam  partem^  to  be  equally  divided  between  them.  The  judges  held 
in  that  case  that  no  more  than  an  estate  for  life  was  devised  by  the  devise  over, 
and  construed  totam  illam  partem  to  mean  totam  illam  domum.  In  that  case 
the  words  limiting  the  devise  had  cut  down  the  estate  of  the  daughters  to 
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an  estate  tail,  and  made  the  devise,  in  eiFect,  no  more  than  a  devise  in  tail,  with 
several  remainders  over,  without  specifying  the  estate  of  the  remainder-men, 
which  must  have  been  for  life  only.  And  even  as  to  this  case,  Lord  Ellen- 
borough,  in  Bebb  v.  Penoyre  (11  East,  160),  expressed  a  strong  doubt  whether 
that  decision  was  right.  In  the  case  before  the  Court,  that  of  a  devise  to  a 
brother  of  "  my  half-part  of  four  freehold  houses,  which  I  hold  with  him,''  he 
intimates  an  opinion  that  he  should  be  disposed  to  think  the  words  sufficient  to 
carry  the  fee  ;  and  the  same  learned  judge  has  expressed  the  same  opinion  upon 
the  devise  of  "  my  share,"  in  Paris  v.  Miller  (5  M.  &  S.  408).  He  observes, 
**  This  is  not  the  devise  of  a  portion  which  the  devisor  has  carved  out  of  the 
entirety  ;  it  existed  in  her  as  it  is  devised.  The  words  my  share ,  as  it  seems  to 
me,  were  used  as  denoting  the  interest,"  which  view  of  the  case  was 
adopted  by  the  Court.  Upon  these  grounds,  we  think  that  the  words  of  this 
devise  are  sufficient  to  carry  the  fee,  and  the  rule  for  a  new  trial  must  be  made 
absolute. 

Rule  absolute  for  a  new  trial,  unless  the  plaintiff^  consents  to  enter  the 

verdict  for  one  moiety  for  himself    and  for  one  moiety  for  the 

defendant. 


VICE-CHANCELLOR  KNIGHT  BRUCE'S  COURT. 

March  \A,\Q,  and  \1,  1846. 
Matthie  «.  Edwaeds.  (a) 

Mwigagw  and  mortgagee — Power  of  tale. 

A  mortgagee  having  a  power  qfeale,  cannot,  a»  between  kim*e(fand  the  mortgagor,  exereUe  it  in  m 
manner  merely  arbitrary,  but  i»  bound  to  exercise  some  discretion,  so  as  not  to  throw  away  the 
property;  but  to  act  in  a  proper  and  business-like  manner,  with  a  view  to  obtain  as  large  a  price 
OB  fairly  and  reasonably,  with  due  diligence  and  attention,  can,  under  the  circumstances,  be 
obtained. 

Circumstances  under  which  the  Court  set  aside  a  sale  made  by  a  mortgagee  under  his  power  ofsale, 

BY  an  indenture,  dated  the  1st  of  December,  1837,  being  a  settlement 
made  on  the  marriage  of  the  Rev.  Hugh  Matthie  and  Anna  Maria,  his 
wife,  a  sum  of  3,000Z.  secured  on  a  mortgage  of  freehold  lands  at  EUesmere,  in 
Shropshire,  and  a  sum  of  1,000/.,  secured  by  the  bond  of  John  Matthie,  were, 
with  the  several  securities  for  the  same,  assigned  to  the  Rev,  R.  B.  Hone  and 
R.  H.  Hilton,  their  executors,  administrators,  and  assigns,  upon  trust,  to  pay 
the  interest  thereof  to  the  said  Hugh  Matthie  and  his  assigns,  during  his  life, 
and  after  his  decease,  if  his  said  wife  should  survive  him,  to  pay  the  same  to 
her  and  her  assigns  for  her  life ;  and  after  the  decease  of  the  survivor  of  them, 
in  trust  for  the  children  of  the  said  marriage  as  therein  mentioned  ;  and  in  case 
there  should  not  be  any  child  of  the  said  marriage,  or  there  should  be  no  child 
of  the  said  marriage,  who,  being  a  son,  should  attain  the  age  of  twenty-one 
years,  or  being  a  daughter,  should  attain  that  age,  or  be  married,  then  upon 
trust  to  assign  the  capital  to  the  said  Hugh  Matthie,  his  executors,  adminis- 
trators, and  assigns.  Before  the  month  of  October,  1848,  Messrs.  G.  Harper 
and  R.  P.  Jones  acted  as  the  solicitors  of  Mr.  Matthie.  Between  the  80th  of 
November,  1842,  and  the  6th  of  July,  1848,  Mr.  Matthie,  through  Messrs. 
Harper  and  Jones,  as  his  solicitors,  raised  four  several  sums  of  WOL,100l,y 
(a)  Reported  by  6.  S.  Allnutt,  Esq.,  Barrbter-at-law. 
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S50/.,  and   120/.  respectively,  and  mortgaged  his  interest  under  his  marriage 
settlement  to  secure  the  repayment  of  them.     The  particulars  of  these  several 
advances  and  securities  were  as  follow : — SCO/,  advanced  by  Edward  Dicken, 
and  secured  by  indenture,  dated  the  30th  of  November,  1842;  100/.  advanced 
by  Edward  Edwards,  and  secured  by.  indenture,  dated  the  6th  of  February, 
1843  ;  250/.  advanced  by  Edward  Lewis,  and  secured  by  indenture,  dated  the 
18th  of  April,  1843 ;  and  120/.  advanced  by  Thomas  Wilkinson,  and  secured 
by  indenture,  dated  the  6th  of  July,  1843.     The  last-mentioned  indenture 
contained  a .  power  enabling  the  mortgagee,  on  default  of  payment   by  Mr. 
Matthie  of  the  principal  and  mterest  on  the  1st  of  September  then  next,  imme- 
diately or  at,  any  time  thereafter,  without  any  consent  or  concurrence  by  Mr. 
Matthie,  his  executors  or  administrators,  to  sell  the  interest  assigned,  either  by 
public  auction  or  private  contract,  and  subject  to  such  conditions  as  might 
appear  expedient,  and  either  subject   to  the  prior  mortgages  or  discharged 
therefrom ;  and  the  indenture  also  contained  directions  for  the  application  of 
money  arising  from  the  sale  in  payment  of  the  costs,  and  the  sum  or  sums  due 
on  mortgage,  and  for  the  payment  of  the  residue  to  Mr..  Matthie,  his  executors, 
administrators,  or  assigns.     Default  was  made  in  payment  of  the  money  to 
Wilkinson,  on  the  1st  of  September,  1843,  and  on  the  9th  of  December,  1843, 
Mr.  Matthie  died  without  having  had  any  issue  by  the  marriage,  having,  by 
his  will,  dated  the  17th  of  December,  1842,  appointed  his  wife,  the  said  ft.  B. 
Hone,  and  G.  Harper,  his  executrix  and  executors;  but  by  a  codicil,  dated  the 
20th  of  October,  1S43,  the  testator  revoked  the  appointment  of  Harper  as 
executor.     On  the  2Srd  of  January,  1844,  the  widow  of  Mr.  Matthie  proved 
his  will  and  codicil,  Mr.  Hone  having  renounced  probate.     The  bill  stated 
that,  until  shortly  before  the  date  of  the  codicil,  Mr.  Harper  was  in  the  confi- 
dence of  Mr.  Matthie,  and  that  upon  the  death  of  Hilton,  one  of  the  trustees  of 
the  settlement,  Mr.  Harper  was  appointed  a  trustee  in  his  place.     Various 
papers  belonging  to  the  testator  were  at  the  time  of  his  decease  in  the  possession 
of  Harper.     On  the  8th  of  January,  1844,  Harper  and  P.  Jones  advertised  for 
sale,  on  the  27th   of  January,  the  reversionary  interest  expectant  on  Mrs. 
Matthie^s  decease  in  the  said  sum  of  4,000/.     This  being  done  without  notice 
to  the  widow,  a  lengthened  correspondence  took  place,  the  substance  of  which 
appears  in  the  Vice-Chancellor^s  judgment.     At  the  time  and  place  appointed 
for  the  sale,  the  widow  and  executnx,  through  her  solicitors,  Messrs.  JMorth 
and  Orred,  objected  to  the  sale,  and  protested  against  the  property  being  put 
up  for  sale,  stating  that  the  sale  was  unauthoriz^  and  improper,  and  would  be 
set  aside.     Eyton,  one  of  the  defendants  in  this  suit,  was  present,  and  made 
several  biddings,  but  the  property  was  ultimately  bought  in  at  1,600/.     On  the 
15th  of  February,  1844,  Messrs.  North   and  Orred  paid  Mr.   Dicken   the 
amount  due  to  him  for  principal  and  interest,  and  made  tenders  to  Messrs. 
Edwards,  Lewis,  and  Wilkinson,  of  the  amounts  due  to  them  respectively  for 
principal  and  interest,  but    which   tenders  were  refused.     On   the   17th  of 
February,  Messrs.  North  and  Orred  were^  informed  by  Messrs.  Harper  and  P. 
Jones  that  Wilkinson  had  entered  into  a  contract  with  Eyton  for  the  sale  to  him 
of  the  reversionary  interest  for  1,050/.     ITie  bill  in  this  cause  was  then  filed  by 
the  widow  against.  Edwards,  Lewis,  Wilkinson,  Harper,  Jones,  and.  Eyton, 
and  it  prayed  that  the  plaintifi^  as  executrix  of  Mr.  Matthie,  might  be  declared 
entitlea  and  might  be  at  liberty  to  redeem  the  mortgaged  premises ;  and  that 
the  defendant  Edwards,  upon  being  paid  by  the  plaintiff  what  was  due  to  him 
when  the  tender  was  made  to  him,  and  the  same  as  to  Lewis  and  Wilkinson 
(which  sums  the  plaintiff  offered  to  pay),  mieht  be  respectively  directed  to  do 
such  acts  and  execute  such  assurances  as  would  be  proper  and  necessary  for 
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assigning  or  releasing  the  said  mortgaged  premises,  free  and  clear  from  all 
incumbrances  made  by  them  respectively,  or  by  any  persons  claiming  under 
them  ;  and  that  it  might  be  declared  that  the  said  sale  to  the  defendant 
Eyton  was  fraudulent  and  void  as  against  the  plaintiff,  and  that  the  same  might 
be  set  aside  accordingly  ;  and  that  Eyton  might  be  restrained  from  selling  or 
dealing  with  the  reversionary  interest,  except  under  the  order  of  the  Court ;  or 
if  the  Court  should  be  of  opinion  that  the  sale,  so  far  as  F.yton  was  concerned 
therein,  or  so  far  as  respected  him,  was  not  fraudulent  or  void,  then  that  the  same 
might  be  declared  fraudulent  and  void,  and  might  be  set  aside,  so  far  as  respected 
the  other  defendants ;  and  that  the  other  defendants  might  be  decreed  to  make 
satisfaction  or  compensation  to  the  plaintiff,  as  such  executrix,  in  respect  of  the 
reversionary  interest ;  and  that  all  necessary  directions  might  be  given  and 
accounts  taken ;  and  that  in  any  event  the  several  defendants  might  be  decreed 
to  pay  and  sustain  the  costs  of  the  suit  tod  incident  thereto. 

Wigram  and  Renshaw^  for  the  plaintiff. 

Riiasell  and  Hall^  for  the  mortgagees  and  Messrs.  Harper  and  Jones,  con- 
tended that  the  sale  had  been  propeny  made  under  the  power,  and  that  as  the 
estate  of  Mr.  Matthie  appeared  to  be  insolvent,  the  sale,  at  the  time,  and  in 
the  manner  in  which  it  had  been  effected,  was  justifiable. 

Anderdon  and  TorrianOy  for  the  defendant  Eyton. 

The  Vice-Chakcellor.— I  hope,  for  the  credit  of  society,  especially  of  a 
certain  class  of  society,  that  proceedings  such  in  character  as  those  which  accom- 
panied the  sale  which  is  now  impeached  in  this  suit  are  not  of  frequent  occur- 
rence. I  have  the  satisfaction  of  believing  that  they  are  not.  The  sale  in  ques- 
tion, which  it  is  the  object  of  the  bill  to  set  aside,  although  it  may  have  been,  as 
I  think  it  was,  far  from  commendable — although  it  may  have  been,  as  I  think 
it  was,  a  measure  of  striking  and  extraordinary  harshness — is  not  therefore 
necessarily  to  be  set  aside  in  a  court  of  justice.  The  question  is,  whether  there 
are  judicial  grounds  upon  which  it  ought  to  fail.  Mrs.  Matthie  was  married 
to  her  late  husband,  the  Rev.  Hugh  Matthie,  a  clergyman,  in  December,  1837, 
she  being  about  twenty-three  years  of  age.  Previously  to  the  marriage,  a  set- 
tlement was  made  of  sums  amounting  to  4,000/.  due  on  mortgage.  [His  Honour 
then  stated  the  particulars  of  the  settlement,  and  the  first  three  mortgages,  and 
continued  :]  The  fourth  is  that  of  Wilkinson,  for  120/.,  lent  in  July,  1848, 
who,  through  the  defendants  Harper  and  Parry  Jones,  made,  or  attempted,  or 
professed  to  make,  under  the  power  of  sale  contained  in  his  security,  the  sale  in 
question  in  this  case.  It  is  admitted,  that  Harper  alone,  or  together  with  his 
partner  Jones,  was  concerned  as  solicitor  for  Mr.  Matthie,  in  the  matter  of  each 
security.  In  that  to  Mr.  Wilkinson,  for  1^/.,  the  principal  and  interest  were 
made  payable  on  the  1st  of  September,  1843,  ei^ht  weeks  after  the  advance, 
for  which,  therefore,  Mr.  Matthie,  being  charged  with  the  expense  of  the  secu- 
rity, itself  not  a  short  instrument,  may  be  considered  as  having  become  liable 
to  pay  at  a  rate  somewhat  of  the  dearest.  In  default  of  payment  upon  the  1st 
of  September,  Wilkinson  had  the  peremptory  and  absolute  power  of  sale,  with- 
out notice,  and  without  agreement  to  give  notice,  conferred  on  him  by  the  deed. 
That  any  man,  having  a  solicitor,  should  have  been  allowed,  for  the  sake  of 
borrowing  120/L,  to  execute  such  a  deed,  may  be  reasonably  thought  a  matter 
of  wonder.  So,  hoivever,  it  was ;  Mr.  Matthie  must  be  consider^  as  bound, 
as  between  him  aod  -Wilkinson,  by  the  instrument.  Mr.  Matthie  died  on  the 
•9th  of  December,  1848,  without  bavins  paid  the  money,  not  leaving  any  child 
of  the  marriage,  as  was  ascertained  in  the  following  year.  It  was  not  believed, 
aod  I  cannot  assume^  that  in  or  before  March,  1844,  when  \i  is  suit  was  com^ 
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menced,  it  was  known  to  the  plaintiff,  or  any  one  else,  that  there  would  be  no 
issue  of  the  marriage.  By  Mr.  Matthie's  will  and  codicil,  the  plaintiff  and  Mr. 
Hone  were  appointed  executrix  and  executor.  The  latter  has  not  proved,  but 
probate  was  granted  to  the  widow  alone  on  the  2Srd  of  January,  1844,  and  not 
till  so  late  a  day  as  that.  The  mortgagees,  by  virtue  of  the  securities,  were 
specialty  creditors,  Messrs.  Harper  and  Jones  were  simple  contract  creditors, 
of  Mr.  Matthie.  The  assets  left  by  him  were  supposed  to  be  insufficient  for 
the  payment  of  all  his  debts  in  full.  The  defendant  Wilkinson,  through  the 
instrumentality  of  Messrs.  Harper  and  Jones,  his  solicitors,  put  up  the  rever- 
sionary interest  in  the  4,000/.  to  sale  by  auction,  on  the  S7th  of  January,  1844, 
knowing  that  the  plaintiff  and  her  friends  and  advisers  objected  to  it.  An  agent 
on  the  widow''s  behalf  attended  at  the  auction-room,  and  protested  against  the 
sale,  and  it  nevertheless  proceeded,  the  agent  making  one  or  more  biddings. 
The  highest  bidder  was  the  defendant  Eyton,  at  1,020/.,  and  Harper  and  Jones, 
for  the  vendor,  bid  the  reserved  bidding,  1,500/.,  and  the  property  was  bought 
in.  On  the  Srd  of  February,  Wilkinson,  through  the  same  solicitors,  con- 
tracted to  sell  the  reversionary  interest  to  Eyton,  who  had  been  the  ward  of 
Harper,  and  was  the  brother-in-law  of  Jones,  by  private  contract,  for  one 
thousand  guineas,  upon  the  terms  and  stipulations  of  the  auction  conditions, 
when  the  same  was  professed  to  be  intendea  to  be  publicly  sold.  This  was  fol- 
lowed by  a  more  formal  contract,  under  seal,  for  the  same  purpose,  dated 
February  5  ;  for  what  good  reason  it  does  not  seem  very  easy  to  understand. 
This  is  the  state  of  things  which  it  is  the  object  of  the  suit  to  set  aside.  A 
correspondence  commenced,  exactly  one  week  after  the  death  of  Mr.  Matthie, 
with  a  letter  to  Mr.  Hone,  the  brother  of  the  widow,  from  Mr.  Jones,  dated 
the  16th  of  December,  1843,  as  follows : — "  As  you  did  not  make  any  definite 
arrangement  with  Mr.  Parry  Jones,  yesterday,  as  to  the  most  important  matter 
in  which  we  are  concerned  in  the  affairs  of  my  late  lamented  friend  Mr.  Matthie, 
namely,  the  payment  of  his  debts,  I  send  a  special  messenger  with  this,  to  say 
that  if  you  do  not  give  to  us,  on  Monday  next,  an  irrevocable  authority  to 
Messrs.  Churton,  the  auctioneers,  to  pay  what  shall  be  found  due  to  us,  upon 
reference  to  some  respectable  solicitor,  in  case  we  do  not  am*ee  about  the  same, 
we  shall  file  a  bill  in  Chancery  for  the  due  administration  of  his  estate  and 
effects."  This  letter  was  written  just  one  week  after  the  death  of  Mr.  Matthie ; 
to  it  Mr.  Hone,  on  the  same  day,  replied  that  he  was  not  in  a  situation  to  make 
any  statement  (and  no  wonder  he  was  not,  for  his  brother-in-law  had  been  dead 
but  a  week)  with  regard  to  the  affairs  of  Mr.  Matthie.  Three  days  after, 
Messrs.  North  and  Orred — that  is,  on  the  19th  of  December — wrote  a  letter 
thus : — "  Some  of  the  friends  and  connections  of  the  late  Rev.  Hugh  Matthie 
have  advised  with  us  as  to  his  affairs,  and  particularly  with  reference  to  a  letter 
written  to  Mr.  Hone  on  the  16th  instant,  by  your  clerk,  Mr.  P.  Jones,  which  we 
feel  confident  that  you  cannot  have  seen  before  it  was  despatched.  The  parties 
we  have  alluded  to  have  under  their  consideration  the  propriety  of  coming 
forward,  if  they  can  see  their  way  clearly,  to  provide  a  lund  for  the  payment 
of  the  just  debts  of  the  late  Mr.  Matthie,  a  design  in  which  they  are  influenced 
solely  by  the  great  reluctance  which  they  feel  that  any  thing  like  the  discredit 
of  insolvency  should  attach  itself  to  the  memory  of  so  near  a  connection ;  but 
as  yet,  of  course,  they  cannot  commit  themselves  to  any  such  engagement,  the 
performance  of  which  must  altogether  depend  upon  the  state  in  which  they  may 
find  the  affairs  of  the  deceased,  of  which  thdr  knowledge  as  yet  is  extremdy 
limited.  But,  as  the  first  step  towards  obtaining  the  information  necessary  tm 
enable  them  to  decide,  we  are  instructed  to  say,  that  they  will  provide  means 
for  (the  payment  of  what  you  and  we  may  agree  to  be  justly  aue  to  you,  on 
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being  put  into  powemofi  of  all  the  papers  of  the  deceased  in  your  custody.  We 
have  not  yet  seen  the  Rev.  Mr.  Hone,  but  are  instructed  that  he  will  sanction 
the  above  arrangement,  as  executor,  if  he  determines  to  assume  that  office,  but 
as  to  which  he  has  by  no  means  made  up  his  mind.^  The  correspondence  then 
proceeded  by  letters,  in  which  Messrs.  Harper  and  Jones  inquired  whether 
Messrs.  North  and  Orred  would  undertake  to  appear  to  process  for  Mr.  Hone, 
and  offering  to  transmit  to  them  an  account  of  what  was  due  to  Harper  and 
Jones  from  the  estate  of  Mr.  Matthie.  On  the  !Slst  of  December,  North  and 
Orred,  after  referring  to  the  difficulties  that  stood  in  the  way  of  proving  Mr. 
Matthie^s  will,  pro^eded :— -^^  Our  instructions  are  confirmed  to  pay  all  that 
may  be  found  to  be  due  to  you  from  the  deceased,  upon  receiving  all  his  deeds 
and  papers,  of  which,  together  with  an  account,  we  should  be  glad  to  receive  a 
list  at  once,  including  the  three  mortgages  and  title<leeds,  which  it  will  be  most 
necessary,  for  the  security  of  all  parties  to  the  now  proposed  arrangement,  should 
be  placed  in  the  control  of  those  who  may  come  forward  to  pay  the  general  debts 
(a  proposal  still  under  the  consideration  of  the  family),  and  to  tnis  end  we  presume . 
you  would  have  no  objection,  under  the  circumstances,  to  resi^  the  trusteeship, 
in  order  to  the  appointment  of  one  of  the  relatives  or  connections  we  have  men- 
tioned. Indeed,  an  undertaking  to  this  effect  seems  the  necessary  preliminary 
of  any  arrangement.^  On  the  2nd  of  January,  1844,  North  and  Orred  wrote, 
^'  We  have  luso,  since  our  last,  been  instructed  to  act  on  behalf  of  Mr.  Hone, 
one  of  the  trustees,  and  of  the  parties  beneficially  interested  under  Mr.  Matthie's 
settlement,  and  should  be  glad  of  such  information  as  to  the  nature  and  par- 
ticulars of  the  several  investments,  and  the  valuations,  &c.  on  which  they  were 
made,  and  the  rate  of  interest,  and  the  punctuality  of  its  payment,  as  may 
enable  us  to  advise  them  properly  as  to  this  trust.^^  This  iniormation  was  the 
next  day  offered,  upon  North  and  Orred  informing  Harper  and  Jones  who  was 
to  pay  their  charges ;  but  Harper  and  Jones  declined  the  proposal  that  Mr. 
Harper  should  retire  from  the  trusteeship,  and  desired  that  the  creditors  should 
be  satisfied  that  nothing  had  been  removed,  of  which  there  was  said  to  be 
serious  complaints.  On  the  6th  of  January,  North  and  Orred  informed  Harper 
and  Jon^,  that  difficulties  had  arisen  as  to  the  probate,  from  the  fact  of  Mr. 
Matthie  having  left  children.  On  the  12th  a  letter  was  written  to  the  same 
parties,  referring  to  the  fact  that  a  sale  of  the  reversionary  property  had  been 
publicly  advertised,  and  saying,  *^  If  you  will  now  postpone  the  sale,  and  will 
send  us  an  abstract  of  the  mortgage  last  in  date,  with  such  particulars  of  the 
others,  and  of  the  sums  due  on  each,  as  will  enable  us  to  prepare  an  assignment 
of  the  whole ;  and  if  you  will  fix  a  day  and  place  for  payment,  at  a  sufficient 
interval  only  to  allow  us  conveniently  to  prepare  the  deed,  we  undertake,  on 
behalf  of  our  client,  that  the  whole  principal,  interest,  and  costs,  justly  due  on 
the  above-mentioned  securities,  shall  be  paid  on  such  day  upon  the  execution 
of  a  proper  assignment.  If  you  decline  to  give  us  this  information,  we  request 
to  be  made  acquainted  with  the  address  of  the  several  mortgagees,  in  order  that 
we  may  make  similar  applications  to  them  personally.'"  To  this,  on  the  16th, 
Harper  and  Jones  replied :  *^  There  is  due  from  the  late  Mr.  Matthie,  on  mort- 
gage to  four  clients  of  ours,  670Z.,  with  interest  from  the  time  tlie  several 
advances  were  made  ;^'  ^^  and  also  the  amount  due  to  ourselves,  of  which  you 
have  had  particulars;  in  addition  to  which,  there  are  further  charges  for 
advertising  and  preparing  for  the  sale.  On  receipt  of  this,  namely,  principal 
and  interest,  and  amount  due  to  us»  we  will,  on  behalf  of  our  clients,  postpone 
the  sale.''  On  the  25tb,  North  and  Orred  refused  to  comply  with  such  condi- 
tions, but  said,  *^  If  the  sale  be  postpK>ned,  we  hereby  not  only  pledge  and  voudi 
fi>r  payment^  (that  is,  of  principal,  interest,  and  costs  on  the  mortgages),  ^^our 
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respectable  clients,  the  Rev,  Mr.  Coxon,  the  Rev.  Mr.  Hone,  and  Mrs.  Matthie, 
but  also  ourselves,  personally, undertake  to  pay  such  principal^interest,  and  costs, 
within  a  fortnight  from  this  date,  upon  the  execution  of  a  proper  assignment. 
Under  these  circumstances,  we  also,  on  behalf  of  our  clients,  protest  against 
the  sale,  as  unnecessary,  oppressive,  and  improper,  and  beg  to  give  you  notice, 
that,  if  it  be  proceeded  with,  we  shall  apply  to  a  Court  of  equity  to  set  it  aside, 
with  costs."  Then  followed  two  letters,  expressing  surprise  that  the  property 
should  have  been  sold,  warning  the  parties  not  to  complete,  and  again  offering 
payment,  and  stating  the  intention,  on  refusal,  of  filing  a  bill.  By  a  letter 
dated  Sth  of  February,  the  day  when  the  second  agreement  was  executed. 
Harper  and  Jones  said  that  they  made  no  claim  on  the  reversionary  interest, 
save  the  sums  due  to  their  clients.  Such  was  the  correspondence;  and  I 
regret  the  loss  of  the  public  time  occupied  in  reading  it ;  but  the  reading  of  it 
I  consider  a  public  duty.  It  is  impossible,  I  think,  for  any  impartial  man  to 
be  made  aware  of  this  correspondence,  and  the  circumstances  I  have  stated, 
without  feeling  regret  that  the  transactions  which  have  been  disclosed  should 
have  existed.  Both  parties,  however,  are  entitled  to  have  their  respective  rights 
decided  upon  grounds  strictly  judicial.  As  to  the  validity  of  the  sale  in  ques- 
tion, I  think  that  a  mortgagee,  having  a  power  of  sale,  cannot,  as  between  nim- 
self  and  the  mortgagor,  exercise  it  in  a  manner  merely  arbitrary ;  but  is  bound 
to  exercise  some  discretion,  so  as  not  to  throw  away  the  property,  but  to  act  in 
a  proper  and  business-like  manner,  with  a  view  to  obtain  as  large  a  price  as 
fairly  and  reasonably,  with  due  diligence  and  attention,  can,  under  the  circum- 
stances, be  obtained.  Here,  neither  the  particulars  nor  the  conditions  of  sale 
stated  the  age  of  the  tenant  for  life.  She  is  described  of  a  particular  age,  "  or 
thereabouts."  What  prudent  man  would,  upon  such  a  statement,  make  a 
calculation  of  price,  founded  upon  the  age  of  the  tenant  for  life?  I  think, 
none.  The  certificate  of  her  baptism  was  produced  in  the  auction-room,  but 
this  only  proves  that  the  party  was  not  born  after  the  date  mentioned  in  that 
document.  This  statement  of  age  was  of  so  loose  a  description,  that  it  would 
naturally  discourage  and  keep  off  prudent  purchasers.  I  think  it  was  in  the 
highest  degree  imprudent  to  sell  at  the  time  the  parties  did  sell,  without  a 
^arantee  against  the  probability  of  issue  of  the  marriage  being  born.  It  ha» 
been  said,  that  the  mortgagee  was  not  bound  to  wait  until  that  fact  could  be 
ascertained.  Some  cases  there  may  be  in  which  such  a  remark  may  have 
weight ;  in  the  circumstances  of  this  case  it  has  none.  The  solicitors  have 
proceeded,  in  mv  judgment,  oppressively  and  unreasonably,  to  execute  the  right 
of  sale  contained;  in  the  security  given  for  1^/.  not  seven  months  before,  the 
mortgagor's  death  having  hap)jened  not  more  than  two  months.  Upon  the 
facts  which  I  have  stated,  an  injunction  to  restrain  a  sale  attempted  on  the  S7th 
of  January  would,  I  think,  have  been  most  certainly  granted,  had  such  an 
application  been  made.  I  have  seldom  been  made  aware  of  a  proceeding 
equally  harsh,  equally  oppressive.  But  the  proceeding  was  not  only  harsh  and 
oppressive,  but  it  was  inequitable,  upon  the  grounds  which  I  have  stated. 
Wilkinson  may,  possibly,  in  all  this  Strang  course  of  acting,  have  been  an 
instrument  in  the  hands  of  others,  and  there  is  reason  for  suspecting  that  he  has 
been  ;  but  the  evidence  in  the  cause  does  not  enable  me  to  say  that  Wilkinson 
was  so  grossly  ignorant — so  mere,  so  utter  a  machine — as  to  be  entitled  to 
protection  from  any  of  the  ordinary  consequences  of  his  conduct  as  between  the 
plaintiff  and  himself.  The  sale  must  be  set  aside  with  costs  as  against  him. 
The  bill  must  be  dismissed  as  against  Messrs.  Harper  and  Jones  without  costs, 
without  prejudice  to  any  question  as  between  the  plaintiff  and  any  of  the  other 
defendants  respectively,  and  without  prejudice  to  any  question  as  to  Mr.  Har- 
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per^s  trusteeship  of  the  settlement.  I  refuse  Messrs.  Harper  and  Jones  their 
costs,  recollecting  perfectly  well  the  charges  in  the  bill  against  them,  but  being 
quite  satisfied,  dso,  that  they  were  the  substantial  movers  and  authors  of  the 
sale,  and  that  their  conduct  has  been  established  to  have  been,  with  regard  to 
the  matters  in  question,  such  as  to  have  rendered  it  not  unreasonable  for  the 
plaintiiF  to  make  them  defendants,  and  such  as  to  take  away  from  them  all 
shadow  of  title  to  receive  a  single  shilling  in  the  shape  of  costs.  I  declare  that 
I  the  agreements  of  1844  cannot  be  sustained  as  against  the  plaintifil     I  direct  a 

I  reference  to  the  Master,  to  inquire  what  was  due  for  principal  and  interest  to 

the  mortgagees  at  the  time  of  the  tenders  to  them,  ana  for  costs  other  than  of 
this  suit.  The  defendant  Wilkinson  must  pay  the  plaintiff  her  costs  of  the 
suit  up  to  this  time. 


THE  VICE-CHANCELLOR  OF  ENGLAND. 

Friday,  May  29,  1846. 
Lyon  v.  CowABi>.(a) 

WiUf  construction  qf—Ittue  qf  issue — Period  qf  vesting, 

T.  A.  thy  his  wilU  ffitve  certain  property  to  tuch  of  the  children  of  his  sisters  as  might  be  living  at  the 
decease  of  his  wife,  and  the  istue  (fsuch  qfthem  as  might  be  then  dead,  in  equal  shares  and  proper  ^ 
iions ;  such  issue  respectively,  however,  only  to  take  and  be  entitled  to  the  share  or  sharet  which 
his,  her,  or  their  parent  or  parents  would  have  been  entitled  unto  and  taken  if  living.  Some  of 
the  children  of  the  sisters  died  leaving  issue,  which  issue  also  died  in  the  lifetime  (fthe  tenant 
for  life. 

Held,  thai  such  issue  took  vested  interests, 

THE  question  arose  under  the  will  of  Thomas  Ashton,  which  bore  date  the 
5th  of  March,  18S0,  whereby,  after  bequeathing  as  therein  mentioned,  he 
gave  all  the  residue  and  remainder  of  his  estate  and  effects,  of  what  nature  and 
kind  soever,  unto  his  wife,  Lydia  Ashton,  James  Trotter,  John  Bibby,  and 
Thomas  Trotter,  their  heirs,  executors,  administrators,  and  assigns,  absolutely 
for  ever,  or  for  and  during  all  his  estate,  term,  and  interest  therein  respectively, 
upon  trust  to  permit  the  said  Lydia  Ashton  to  receive  the  rents,  dividends,  and 
produce  thereof  for  her  life ;  and  on  her  decease,  then  upon  trust  to  sell  and 
convert  into  money  all  the  said  residue,  and  to  stand  possessed  of  the  moneys  so 
to  arise,  upon  trust  that  they,  the  said  James  Trotter,  John  Bibby,  and  Thomas 
Trotter,  or  the  survivors  or  survivor  of  them,  his  executors  or  administrators, 
should  divide  the  moneys  so  to  arise  unto  and  equally  between  and  amongst 
such  of  the  children  of  his  sisters  therein  named  as  might  be  living  at  the  time 
of  the  decease  of  his  said  wife,  and  of  the  issue  of  such  of  them  as  might  be 
then  dead,  in  equal  shares  and  proportions ;  such  issue  respectively,  however, 
only  to  take  and  be  entitled  to  the  share  or  shares  which  his,  her,  or  their 
parent  or  parents  would  have  been  entitled  unto  and  taken  if  living,  provided 
all  the  children  of  his  said  sisters,  or  the  issue  of  such  deceased  children,  might 
then  have  attained  the  age  of  twenty-one  years ;  otherwise,  only  to  pay  or 
transfer  unto  such  of  them  as  might  have  attained  the  said  age  of  twenty-one 
years,  his,  her,  or  their  proportionate  share  of  the  said  residue  of  his  estate, 
paying  only  the  interest  and  produce  of  the  proportionate  part  or  share  of 
such  child  or  children,  or  the  issue  of  such  deceased  child  or  children  as  might 

(a)  Reported  by  O.  Goldsmith,  Eaq.,  Barrbtor-at-Iaw. 
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not  have  attained  the  said  aee  at  the  decease  of  his  said  wife,  for  the  use  and 
benefit  of  sudi  child  or  children,  or  the  issue  of  such  deceased  child  or  children, 
until  they  should  respectively  attain  the  said  age  of  twenty-one  years ;  and  on 
their  respectively  attaining  that  age,  then  upon  trust  to  pay  to  each  of  them 
respectively  their  respective  shares  of  the  said  residue  of  his  estate.  Some  of 
the  children  of  the  testator's  sisters  died  in  the  lifetime  of  the  widow  (the 
tenant  for  life),  leaving  issue,  who  also  died  in  the  lifetime  of  the  widow ;  and 
the  question  now  raised  was,  whether  such  issue  took  a  vested  interest. 

Stuart  and  Prior^  for  the  plaintiffs,  contended  that  the  issue  who  died  in  the 
widow's  lifetime  took  vested  interests. 

Cases  cited:  Bennett  y.  Hofieywood  (Ambler,  708);  Macgregor  v.  Mai>* 
gregor  (2  Coll.  192). 

James  Parker  and  Folletty  on  the  other  side,  submitted  that  for  the  purpose 
of  taking  any  share  or  interest  in  the  gift,  the  issue  must  be  living  at  the  death 
of  the  tenant  for  life ;  and  that  this  was  all  the  testator  intended. 

Spurrier^  for  the  other  parties. 

The  Vice-Chancellor. — I  do  not  require  a  reply,  for  I  must  consider 
what  the  words  themselves  mean.  If  a  contingency  has  arrived  that  may 
produce  a  division  of  property  which  the  testator  did  not  contemplate,  yet  the 
words  must  have  their  effect.  The  testator,  no  doubt,  had  it  floating  in  his 
mind  that  such  events  would  happen,  that,  with  respect  to  a  child,  the  child 
might  survive  the  wife,  or  might  die  leaving  issue;  but  in  that  case  a  question 
arises  whether  the  testator  did  actually  contemplate  the  event,  that  a  child 
might  die  leaving  issue,  which  issue  afterwards  died  in  the  lifetime  of  the 
tenant  for  life.  The  words  are  these  : — "  The  money  to  arise,  &c.  unto  and 
equally  between  and  among  such  of  his  sister^s  children  as  might  be  living  at  the 
decease  of  his  said  wife,  and  the  issue  of  such  of  them  as  might  be  then  dead,  in 
equal  shares  and  proportions.""  The  latter  words  must  then  be  applicable  to 
the  shares  which  such  issue  took.  "  Such  issue,  however,  only  to  take  and  be 
entitled  to  the  share  or  shares  which  his,  her,  or  their  parent,  or  parents,  would 
have  been  entitled  unto  and  taken  if  living."  I  certainly  admit  that  tlie  latter 
part  of  the  will  shews  a  supposition  in  the  testator's  mind  that  a  case  might 
arise  wherein  the  issue  woula  not  take ;  but  if  I  find  the  share  of  a  deceased 
child  given  to  the  issue  of  that  child,  in  common,  meaning  children  of  that 
child,  and  that  it  is  given  to  them  as  tenants,  it  really  appears  to  me  that  the 
children  become,  as  tenants  in  common,  entitled  to  the  shares  which  the  parents 
themselves  would  have  taken. 

Declare  that  the  children  of  deceased  children  are  entitled^  whether  living 
at  the  death  of  the  tenant  for  life  or  not. 
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March  5,  1846. 
Harris  v.  Davison,  (a) 

Judffmtni^ Statute  1  4r  2  Viet.  c.  llO^Annmty— Leasehold  eetatee. 

Tke  above  statute  (  ^for  aboiishinff  arreet  in  meene  proceee  in  civil  actiotu  except  in  certain  cases  "), 
in  sec.  13,  enacts,  '*  That  a  Judgment  already  entered  up,  or  to  be  hereafter  entered  up,  against  any 
person  in  any  of  her  Majesty*  s  superior  courts  at  Westminster,  shall  operaleasa  charge  upon  alllandSf 
tenements,  rectories,  advowsons,  tithes,  rents,  and  hereditaments  {including  lands  tmd  hereditaments 
of  copyhold  or  customary  tenure)  of  or  to  which  such  person  shall  at  the  time  qf  entering  i^  such 
judgment,  or  at  any  time  qfierwards,  be  seised,  possessed,  or  entitled,  for  any  estate  or  interest 
whatever  at  law  or  inequity,  whether  in posseesion,  reversion,  remainder,  or  expectancy,  or  over 
which  such  person  shall  at  the  time  of  entering  up  such  judgment,  or  at  any  time  afterwards,  have 
any  disposing  power,  which  he  might,  without  the  assent  of  any  other  person,  exercise  for  his  own 
benefit,  and  shall  be  binding  as  against  the  person  against  whom  Judgment  shall  be  so  entered  up, 
and  against  all  persons  claiming  under  him  after  such  judgment,  and  shall  also  be  binding  as 
against  the  issue  of  his  body,  and  all  other  persons  whom  he  might,  without  the  assent  of  any  other 
person,  cut  off  and  debar  from  any  remainder,  reversion,  or  other  interest  in  or  out  of  any  of  the  said 
lands,  tenements,  rectories,  advowsons,  tithes,  rents,  and  hereditaments;  and  that  every  Judgment 
creditor  shall  have  such  and  the  same  remedies  in  a  Court  qf  Equity  against  the  hereditaments  so 
charged  by  virtue  of  this  Act,  or  any  part  thereof,  as  he  would  be  entitled  to  in  case  the  person 
against  whom  such  judgment  shall  have  been  so  entered  up  had  power  to  charge  the  same  here^ 
ditaments,  and  had,  by  writing  under  his  hand,  agreed  to  charge  the  same  with  the  amoutit  of  such 
Judgment  debt,  and  interest  thereon;  provided  that  no  Judgment  creditor  shall  be  entitled  to 
proceed  in  equity  to  obtain  the  benefit  qfsuch  charge  until  after  the  expiration  of  one  year  from 
the  time  of  entering  up  such  judgment,  Sfc.  • 

A  Judgment  had  been  registered  against  a  party  entitled  to  an  annsUty,  which  was  secured  by  a 
covenant  and  an  assignment  of  certain  leaseholds. 

Held,  that  the  Judgment  operated  as  a  charge  upon  the  annuity  and  the  interest  of  the  annuitant  in  the 
leaseholds,  under  the  IZth  section  qf  the  statute. 

BY  an  indenture  bearing  date  the  S6th  of  May,  1835,  for  certain  considera- 
tions therein  stated,  William  Davison  covenanted  with  one  Jane  Lock, 
that  he  the  said  William  Davison  should  pay  unto  the  said  Jane  Lock,  during 
her  natural  life,  an  annuity  of  20/.,  by  quarterly  payments,  the  first  payment 
whereof  was  to  commence  on  the  24th  day  of  June  then  next.  And  it  was 
thereby  further  witnessed,  that,  for  the  considerations  therein  mentioned,  he 
the  said  William  Davison  did  bargain,  sell,  and  assign  unto  the  said  Jane  Lock 
certain  leasehold  property,  therein  mentioned,  to  hold  the  same  unto  the  said 
Jane  Lock,  for  the  term  of  eighty-eight  years,  granted  by  an  indenture  therein 
mentioned,  upon  trust,  for  securing  to  her  the  payment  of  the  said  annuity  and 
the  performance  of  the  covenants  on  the  part  of  the  said  William  Davison 
therein  contained.  The  indenture  contained  also  certain  powers,  in  case  the 
said  annuity  should  fall  into  arrear,  to  sell  the  leasehold  and  purchase  a  govern- 
ment annuity  of  20/.  out  of  the  moneys  arising  from  such  sale.  On  the  2Srd 
of  April,  1839,  a  judgment  at  law  for  41/.  was  by  the  said  John  Harris  entered 
up  against  Jane  Lock,  and  the  same  was  signed  and  entered  up  of  record  in 
the  Court  of  Common  Pleas  and  registered. 

John  Harris  filed  his  amended  bul  in  June,  1842,  praying  that  it  might  be 
declared  that  the  judgment  so  obtained  by  the  plaintiff  operated  as  a  charge 
upon  the  said  annuity,  and  the  arrears  thereof,  and  the  estate  and  interest  of  tne 
said  Jane  Lock  in  the  aforesaid  hereditaments  and  premises  comprised  in  the 
aforesaid  indenture  of  the  26th  of  May,  1885,  for  the  payment  thereof,  and 
for  an  account  and  sale. 

Bethell  and  Witcock,  for  the  plaintifF. 

(a)  Reported  by  G.  Goldskith,  Eaq.,  Banriater-at-liw. 
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Campbelly  for  the  defendant  Jane  Lock,  contended  that  the  annuity  was  not 
within  the  terms  of  the  1  &  2  Vict.  c.  110.  The  annuity  was  a  mere  personal 
annuity,  secured  by  a  covenant,  with  an  assignment  of  the  leasehold  for  the 
purpose  of  enabling  the  plaintiff  to  sell,  and  buy  a  government  annuity ;  but 
that  it  formed  no  interest  in  land.  .  The  first  question  was,  whether  it  was 
within  the  scope  of  the  11th  section,  which  empowered  the  sheriff  to  deliver 
execution  t>f  ^'all  such  lands,  tenements,  rectories, .  tithes,  and  hereditaments, 
including  lands  and  hereditaments  of  copyhold  or  customary  tenure,  as  the 
person  against  whom  execution  is  so  issued,  or  any  person  m  trust  for  him, 
shall  have  been  seised  or  possessed,  &c.'*  This  annuity  does  not  fall  in  with 
any  of  these ;  it  is  more  like  a  rent,  to  which  distress  is  incident,  and  no  power 
of  distress  is  given  here.  Nothing  is  included  in  the  Act  that  is  not  expressed, 
and  every  thing  therein  mentioned  is  freehold.  "  Leaseholds'^  are  not  expressed 
therein ;  "  copyholds'"  would  not  have  been  included  unless  they  had  been 
actually  mentioned.  The  recital  of  the  Act  expresses  the  intention'  of  the 
legislature  :  "  Whereas  it  is  expedient  to  give  judgment  creditors  more  effectual 
remedies  against  the  real  and  personal  estate  of  their  debtors  than  they  possess 
under  the  existing  law.*"  This  is  worked  out  by  the  16th  section  as  to  elegits^  by 
section  12  as  to  money ^  and  by  section  IS  as  to  realty.  Now,  under  the  old  law, 
the  sheriff  could  not  have  sold  the  annuity,  it  being  a  chose  in  action.  This 
obligation  did  not  pass  by  the  mere  delivery  of  the  deed,  and  the  intention  of 
the  12th  section  was  to  aflect  such  obligations  by  execution  only,  and  not  by 
judgment.  Judgment  was  intended  to  bind  lands,  but  personalty  was  only  to 
\ye  affected  by  execution.  The  words  in  section  12  are  the  same  as  those  made 
use  of  in  the  Statute  of  Frauds,  with  the  addition  of  "  any  estate  or  interest 
whatever;"  which  means,  however,  no  more  than  "in  any  manner  or  wise,"  as 
in  the  Statute  of  Frauds.  The  words  in  the  last-mentioned  statute  have 
received  their  judicial  meaning  in  the  case  of  Scott  y.  Schhey  (8  East,  467), 
where  it  was  cfetermined  that  an  equitable  interest  in  a  term  could  not  be  taken 
in  execution ;  which  construction  must  be  held  to  extend  to  this  Act.  The 
interest  is  certainly  of  an  anomalous  character,  but  it  is  not  included  in  the 
1  &  2  Vict.  c.  1 10. 

The  Vice-Chancellor. — I  think  it  is.  In  the  first  place,  the  words  in 
section  13  are  much  the  same  as  those  in  section  11 ;  and  the  statute,  being 
remedial,  ought  to  receive  a  liberal  construction,  because  the  main  purport  is  to 
give  an  effectual  remedy  against  the  property  in  compensation  for  depriving 
the  creditor  of  his  power  of  screwing  out  his  debt  by  means  of  personal  con- 
straint. The  intention  is  not  the  punishment  of  the  debtor,  but  the  payment 
of  the  debt.  The  language  of  the  18th  section  is  even  more  copious  than  that 
of  the  11th,  and  its  effect  is,  that  a  judgment  already  entered  operates  as  a 
charge  upon  all  lands,  tenements,  rectories,  advowsons,  tithes,  rents,  and  here- 
ditaments, including  lands  and  hereditaments  of  copyhold  or  customary  tenure. 
Indeed,  I  cannot  conceive  a  set  of  words  more  expressly  framed  to  set  forth 
lands  of  any  description,  though  it  may  be  a  question  whether  lands  held  in 
ancient  demesne  are  comprehended.  The  Act  contemplates  that  recourse  may 
be  had  to  a  Court  of  Equity  to  perfect  the  charge,  tot  it  says  that  "  every 
judgment  creditor  shall  have  such  and  the  same  remedies  in  a  court  of  equity 
against  the  hereditaments '"  (that  is,  the  word  "  hereditaments "  describing 
every  species  of  property)  "  so  charged  by  virtue  of  this  Act,  or  any  part 
thereof,  as  he  would  oe  entitled  to  in  case  the  person  against  whom  such  judg- 
ment would  have  been  so  entered  had  power  to  charge  the  same  hereditaments, 
and  had  by  writing  under  his  hand  agreed  to  charge  the  same  with  the  amount 
of  such  judgment  debt,  and  interest  thereon.'"    Now,  was  it  not  competent  for 
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Jane  Lock,  by  writing,  to  constitute  herself  a  trustee  of  the  term  assigned,  in 
trust,  for  the  purpose  of  procuring  payment  ?  Was  it  not  such  an  interest  in 
land  as  she  had  power  to  charge  ?  Doubtless  she  might,  by  an  agreement  in 
writing,  have  given  the  plaintiff  the  benefit  of  such  power ;  and  a  judgment  was 
obtained  in  the  same  manner,  and  the  plaintiff  is  entitled  to  his  relief  by  means 
of  carrying  the  trust  into  execution  for  the  purpose  of  paying  the  amount  due. 
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Jpril  27,  1846. 
Eyre  v.  Geeen.  (a) 

Con9truction^App(yrti<mment — JRent-eharffe^-^oiniure, 

A.  B,f  hy  htM  marriage  tetilement,  covenanted  to  settle  kU  estates  in  Ojrfordshire  and  Berkshire,  or 
such  part  thereof  as  should  be  of  the  annual  value  of  900/.,  to  the  use  of  himself  for  life,  and  after 
his  death  to  the  use  and  intent  that  his  wife  C.  should  yearly  receive  for  her  Jointure  800/.,  to  be 
chargeable  upon  the  hereditaments  so  to  be  settled.  No  settlement  was  made  in  pursuance  of  this 
covenant,  but  by  his  will  A.  B,  gave  all  his  estates  in  Oxfordshire  and  Berkshire  to  his  wife  C„ 
and  her  assigns,  for  her  life.  By  indentures,  executed  after  the  date  (f  the  will,  A.  B.  revoked  his 
will  as  to  the  estates  in  Oxfordshire,  and  these,  thertfore,  descended  upon  his  heir-at-law  :  Held, 
that  the  estates  in  Oxfordshire  were  not  exclusively  liable  to  satiny  the  covenant  in  the  marriage 
settlement,  but  that  the  estates  in  Berkshire  were  liable  to  contribute. 

BY  indenture,  dated  the  19th  of  December,  1803,  being  the  settlement 
executed  on  the  marriage  of  William .  Hodges  and  Catherine  his  wife, 
after  reciting  (among  other  things)  that  under  the  will  of  Anthony  Hodges, 
he  was  seised  in  remainder  in  tail  male  expectant,  on  the  decease  of  his  father, 
Jeremiah  Hodges,  of  the  capital  messuage  of  Boulney,  and  other  hereditaments, 
iu  the  counties  of  Oxford  and  Berks,  then  of  the  annual  value  of  1,500/.,  or 
thereabouts,  the  said  William  Hodges  did  for  himself,  his  heirs,  executors, 
and  administrators,  covenant  with  Edward  Francis  Green,  Charles  Green, 
John  Eyre,  and  W'alpole  Eyre,  their  heirs  and  assigns,  well  and  eflTectually  to 
grant,  convey,  settle,  limit,  or  assure  such  or  so  mucn  and  such  part  thereof  as 
should  be  of:  the  clear  annual  amount  of  900/.  and  upwards,  clear  of  all  mort- 
gages and  incumbrances,  to  the  use  of  himself  for  life,  and  after  his  death  to  the 
use,  intent,  and  purpose  that  the  said  Catherine,  in  case  she  should  survive  him, 
and  her  assigns,  should,  immediately  after  his  decease,  yearly  receive  and  take 
for  her  life,  for  her  jointure,  and  in  bar  of  dower,  one  annual  sum  or  clear 
yearly  rent-charge  of  800/.,  to  be  chargeable  upon,  and  yearly  issuing  and 
payable  out  of,  the  said  hereditaments  of  the  annual  amount  in  value  of  900/., 
so  to  be  conveyed  as  aforesaid,  and  to  be  paid  yearly ;  with  usual  powers  of 
distress  and  entry,  and  perception  of  rents  and  profits,  without  impeachment  of 
waste,  for  securing  the  payment  of  the  said  rent-charge  ;  and  subject  thereto,  to 
the  use  of  the  said  trustees  for  one  hundred  years,. upon  trust  for  securing  the 
said  annuity,  with  remainder  to  the  use  of  the  said  William  Hodges  in  fee.  No 
settlement  or  conveyance  was  ever  made  by  William  Hodges  in  pursuance  of 
the  said  covenant ;  but  by  his  will,  dated  9th  of  May,  1806,  after  confirming 
the  settlement  made  upon  his  marriage,  he  gave  and  devised  to  Edmund  Francis 
Green  and  Charles  Green,  and  their  heirs,  all  that  the  said  capital  messuage 
called  "  Boulney  Court,'^  with  the  appurtenances,  and  all  his  farms,  lands,  and 

(a)  Reported  by  G.  S.  Allnutt,  Esq.^  BarrUter-at-law. 
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bereditaments  in  the  county  of  Oxford,  and  his  farme,  lands,  and  hereditaments 
in  die  parish  of  Wai^rave,  in  the  county  of  Berks,  or  elsewhere  in  Great 
Britain,  with  their  and  every  of  their  appurtenances,  to  the  use  of  his  wife 
Catherine,  and  her  assigns,  during  her  lire,  with  divers  remainders  over.     At 
the  time  of  making  his  will  the  testator  was  seised  of  a  copyhold  estate  in  Berk- 
shire, and  of  freehold  hereditaments  in  Oxfordshire,  subject  to  a  mortgage  for 
two  thousand  years,  created  by  Anthony  Hodges,  deceased,  for  securing  8,000/. 
and  interest,  and  also  of  freehold  bereditaments  in  Oxfordshire,  not  comprised 
in  the  term  of  two  thousand  years.     By  an  indenture  of  mortgage,  dated  the 
31st  of  May,  1806,  the  testator  conveyed  such  part  of  his  said  freehold  estates 
in  the  county  of  Oxford,  as  was  not  comprised  in  the  said  term  of  two  thousand 
years,   unto  and  to  the  use  of  the  said  Edmund  Francis  Green  and  Charles 
Green,  their  heirs  and  assigns,  for  the  purpose  of  securing  3,000/.  and  interest ; 
and  by  another  indenture  of  mortgage,  dated  the  25  th  of  October,  1811,  and 
indorsed  on  the  last-mentioned  deed,  the  said  testator  charged  the  same  heredi- 
taments with  the  further  sum  of  2,000/.  and  interest.     By  indentures  of  lease 
and  release,  dated  respectively  the  4th  and  6th  of  December,  1811,  the  said 
testator  granted  and  released  unto  and  to  the  use  of  Charles  Green  and  Greorge 
Green,  tneir  heirs  and  assigns,  the  said  capital  messuage,  and  all  the  said 
hereditaments  situate  in  the  county  of  Oxford,  upon  trust  to  sell,  and  in  the 
meantime  to  mortgage,  and  out  of  the  money  raised  to  pay  certain  sums ;  and 
as  to  the  surplus,  to  stand  possessed  thereof  in  trust  for  the  testator,  his  executors 
and  administrators,  as  personal  estate ;  and  as  to  such  of  the  hereditaments  as 
should  not  be  sold,  upon  trust  for  the  testator,  his  heirs  and  assigns ;  and  it 
was  by  the  same  indenture  of  release  declared  and  agreed  that,  until  a  sale,  the 
said  Charles  Green  and  George  Green  should  receive  the  rents  of  the  said 
hereditaments  and  the  money  to  arise  from  the  sale  of  timber,  and  thereout  pay 
the  interest  on  the  said  sum  of  8,000/. ;  and  in  the  next  place,  should  pay  to  the 
said  Catherine  one  annuity,  or  clear  yearly  sum  of  750/.,  to  be  payable  quarterly, 
the  first  payment  to  be  made  on  the  27tn  of  March  then  next ;  the  annuity  to 
be  for  her  sole  and  separate  use,  and  free  from  the  debts,  control,  or  interference 
of  her  husband,  and  her  receipts  to  be  good  discharges  for  the  same.     The 
testator  died  in  January,  1813,  without  having  revoked  or  altered  his  said  will, 
except  so  far  as  the  same  was  revoked  or  altered  by  the  before-mentioned 
indentures  of  the  31st  of  May,  1806,  the  25th  of  October,  1811,  and  the  4th 
and  5th  of  December,  1811.     By  a  decree  made  in  a  cause  in  which  Frederick 
Richard  Hodges  was  plaintiff,  and  the  said  Charles  Green  and  others  were  defend- 
ants, it  was  declared  that  the  deeds  of  the  4th  and  5th  of  December,  1 81 1 ,  operated 
as  a  revocation  of  the  will  as  to  the  Oxfordshire  estates,  and  that  the  said 
Frederick  Richard  Hodges,  as  the  testator's  heir-at-law,  was  entitled  to  such 
estates,  subject  to  the  several  incumbrances  and  liabilities  affecting  the  same. 
The  Berkshire  estates  alone  therefore  passed  by  the  will.     By  a  decree  made  in 
this  cause,  dated  the  5th  of  June,  1845,  it  was  referred  to  the  Master  to  inquire 
what  estates  the  testator  was  seised  of  or  entitled  to  at  the  time  of  his  death, 
and  what  real  estates  passed  by  his  will,  and  whether  the  Oxfordshire  and 
Berkshire  estates,  or  eitner  and  which  of  them,  or  any  and  what  part  thereof, 
were  subject  to  any  incumbrance  other  than  the  said  mortgages  of  8,000/., 
8,000/.,  and  2,000/.     By  his  report,  dated  the  21st  of  February,  1846,  the 
Master,  after  stating  the  facts  before  mentioned  relating  to  the  property,  found 
that,  by  reason  of  the  before-mentioned  revocation,  the  Oxfordshire  estates 
descended  upon  the  testator's  heir-at-law,  and   such  descended  estates  were 
exclusively  liable  to  satisfy  the  covenant  contained  in  the  indenture  of  the  19th 
of  December,  1803,  and  that  the  same  were  not  subject  to  any  other  incum- 
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Imnee  than  the  said  mortgagea  for  SfiOM.^  S,OOW.,  and  %0OOLy  if  the  same,  or 
any  or  either  df  them,  were  then  subsisting,  and  the  sud  annuity  of  80W. 
Exceptions  were  taken  to  this  report,  on  the  ground  that  the  Master  ought  not 
to  have  found  that  the  Oxfordshire  estates  were  exclusively  liable  to  satisfy 
the  covenant,  and  that  the  Master  had  not  found  that  the  Berkshire  estate  was 
■object  and  liable  to  satisfy  the  covenant  and  to  the  payment  of  the  annuity  of 
600/.,  or  any  part  thereof,  whereas  he  ought  to  have  so  found,  or  that  the  same 
was  subject  to  the  annuity,  or  such  part  thereof  as  bears  the  same  proportion 
to  the  whole  as  the  annual  value  of  the  same  estate  bears  to  the  aggregate 
annual  value  of  the  Berkshire  and  Oxfordshire  estates,  or  some  other  part  of 
the  same  annuity. 

Bazalgette  and  Foll^ty  for  the  exceptions.*— The  annuity  ought  to  be 
appcNTtioned  upon  the  two  estates.  Thare  is  nothing  in  the  will  or  the  circum- 
stances to  shew  that  the  testator  did  not  intend  his  wife  to  take  the  Berkshire 
ettates  cum  onere.  The  Master  founded  his  report  mainly  upon  the  case  of 
Origby  v.  Powell  (6  Sim.  S90;  8  Clark  &  Fiuelly,  103).  The  gift  to  the 
wife,  of  the  B»kshire  estates  for  life,  and  of  the  annuity  of  750/.  by  the  inden- 
tures of  the  4th  and  5th  of  December,  1811,  was  in  satisfaction  dT  the  annuity 
eovenanted  by  the  marriage  settlement ;  and  the  presumption  of  a  satisfaction, 
in  part-performance,  is  strcmger  in  the  case  of  a  deed  than  in  that  of  a  will. 
(Weyland  v.  Weyland,  S  Atk.  632;  MiddJeton  v.  Prior,  Amb.  890, 
App.J.) 

Russell  and  W.  M.  James,  for  the  widow,  in  support  of  the  Master's  report, 
iriied  upon  Knigkt  v.  CaUhorpe  (1  Vem.  347),  (a)  and  Grighy  v.  Powell 
<6  Sim.  290 ;  3  CI.  &  Fin.  108).  (6J 

Swanston  and  F.  Bayley,  for  the  plaintiff,  and  Wigram  and  Smythe,  for 
the  defoidant,  Charles  Green,  did- not  suppc^-t  the  report. 

Bazalgeitey  in  reply. 

The  Vicx«Chancellob.— My  opinion  is,  that,  as  Berkshire  is  mentioned 
SB  the  settlement,  and  as  the  B^kshire  px>perty  was  entirely  copyhold,  the  Berk- 
shire property,  for  every  purpose  oi  the  argument,  stands  upon  the  same 
footing  as  if  it  had  been  freehold.  I  need  not  trouble  you,  therefore,  as  far  as 
that  point  goes.  It  might  have  been  very  different  if  it  had  been  both  freehold 
and  copyhold.  The  first  question  with  which  I  have  to  deal  is,  I  think,  that 
which  would  equally  have  arisen  had  any  other  person  than  die  wife  been  a 
devisee,  or  had  she  not  been  a  devisee.  It  is  contended,  that,  in  such  a  case, 
the  whole  of  this  obligation  would,  as  between  the  devisee  and  the  heir,  fall 
exclusively  on  the  heir  hy  analogy  to  the  case  of  ordinary  specialty  debts.  How 
would  it  have  been  in  the  case  of  a  rent-charge.^  In  the  case  of  a  legal  rent-charge 
affecting  the  whole  estate,  the  devisee  and  the  heir  must  have  contribute 
rateably,  notwithstanding  any  personal  liability  on  the  part  of  the  testator  to 
pay^  provided  it  appeared,  from  the  nature  of  the  transaction,  that  the  real  estate 

(a)  Knight  ▼.  CdUhorpe.   8th  December,  1685.—  ment,  and  gave  tbe  mansion-honae  and  park  to  Us 

A.|OP  his  marriage,  settled  a  rent-charge  on  his  wife,  wife  for  life,  remainder  to  his  nephew,  to  whom  he 

for  her  jointure,  and  afterwards  devised  to  the  wife  also  gave  his  copyhold  estates  in  England,  and  his 

part  of  the  land  charged  with  tbe  rent-charge.    A  estates  in  Pennsylnmia,  the  latter  free  from  all  in- 

biU,  seeking  that  the  rent-charge  might  be  appor-  cumbrances  whatever :  he  created  two  rent-chaigesy 

tioned,  was  dismissed.  payable  ont  of  his  real  estates  in  England.    Held : 

(^  Origby  v.  PoumS.   8th  and  9th  Jnne,  1832.  that  the  devise  to  the  wife  of  the  lands  charged  by 

Sir  j1  ShadweU.  Affirmed  on  appeal  in  the  House  of  the  settlement  was  not  intended  to  merge  the  charge 

Iiords,  March  17, 1835. — By  a  marriage  settlement  in  the  settlement,  and  that  she  was,  therefore,  en- 

ccrtala  freehold  lands,  together  with  the  manston-  titled  to  e^joy  the  mansion-house  and  park  without 

liOBSe  and  park  of  the  settlor,  were  given  to  tmstees  any  deduction  being  on  that  aocoant  made  from  the 

to  pay  to  the  settlor's  wife,  if  she  should  survive  annuity,  which  was  to  be  raised  entirely  out  of  tbe 

him,  l,ooo<.  a  year  dear  from  all  deduetions  what-  other  £ngtish  estates  held  by  the  nephew. 
tver.    The  settlor^  by  his  willy  eonfirmcd  the  settle- 
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was  intended  to  be  the  first  fund  to  pay.  In  the  same  manner,  if  the  rent- 
charge  had  been  equitable,  I  apprehend  the  same  consequence  would  follow. 
Here  the  case  stands  thus;  that  instead  of  being  a  legal  or  equitable  rent-charge 
affecting  the  whole  estate,  the  whole  estate  is  subject  to  a  covenant,  upon  the 
part  of  the  testator,  that  he  will  take  a  portion  of  it,  not  specifying  what,  to  the 
value  of  900/.  a  year,  for  the  purpose  of  bein^  settled  in  a  particular  manner, 
but  only  for  limited  purposes,  or  purposes  which  leave  him  the  valuable  bene- 
ficial interest — in  fact,  only  for  the  purpose  of  a  rent-charge  for  life.  Not  having 
fulfilled  the  covenant,  he  then  devises  a  portion  of  the  estate,  and  leaves  the 
rest  to  the  settlement.  My  opinion  is,  that  whether  the  covenantee  was  or  was 
not,  or  whether  the  devisee  is  or  is  not,  liable  to  an  action  upon  this  covenant, 
the  whole  estate  was  liable  to  the  fulfilment  of  it ;  and  that,  out  of  the  whole 
estate,  a  portion  was  devoted  to  this  particular  purpose,  and  was  to  be  selected 
by  the  devisee  and  the  heir,  who,  together,  represent  the  whole  property. 
I  am  of  opinion » therefore,  supposing  any  other  person  than  the  wife  naa  been 
devisee,  there  must  have  been  an  apportionment  of  this  rent-charge  over  the 
whole  estate.  The  next  question  is,  wnether  the  circumstance  of  the  wife  being 
a  devisee  makes  any  difference  ?  I  am  of  opinion  that  the  will  exhibits  an  inten*- 
tion  that  the  rent-charge  of  SOO/.  a  vear,  and  the  whole  settlement  in  fact,  should 
continue  in  force,  as  far  as  it  could  continue  in  force  consistently  with  the  cir- 
cumstance that  the  will  gives  to  the  wife  for  life  the  whole  estate,  out  of  the 
rents  of  which  this  future  jointure  was  to  come.  There,  therefore,  was  not  at 
any  moment  any  intention  of  satisfaction.  I  think  the  will  left  the  jointure  as 
it  was.  The  jointure  was  left,  therefore,  as  it  was  at  the  testator^s  death,  and 
being  left  in  its  original  state,  it  charged  every  portion  of  the  property,  and  that 
brings  the  case  round  to  one  of  apportionment ;  a  decision  wnich  I  consider 
entirely  consistent  with  Grighy  v.  PowelL  Therefore,  let  that  be  the  decl»> 
ration  ;  that  the  800Z.  a  year  to  the  wife  equally  charges  every  portion  of  the 
property,  and  that,  therefore,  the  Berkshire  estate  is  liable  to  contribute.  With 
that  declaration,  send  it  back  to  the  Master,  without  either  allowing  or  overruling 
the  exceptions. 


VICE-CHANCELLOR  KNIGHT  BRUCE'S  COURT. 

March  20  and  21,  1846. 

GSE  V.  GUENEY.  (a) 

Power  qf  appointment,  fraudulent  exercise  qf, 

A  woman,  the  wife  of  a  solicitor,  hamng  a  life  interest  in  certain  funds,  with  a  power  of  appointment 
in  favour  of  her  children,  within  a  month  qfter  the  birth  qf  her  first  and  only  child  executed  an 
appointment  of  the  whole  fund  in  its  favour,  with  a  power  of  revocation.  The  deed  was  prepared 
and  attested  by  the  httsband.  The  child  died  a  few  months  afterwards.  Upon  the  death  of  the  wffe^ 
nearly  twenty-four  years  after  the  execution  qf  the  appointment,  the  father  had  the  appointment 
stamped,  took  out  administration  to  the  child,  and  claimed  a  tranter  of  the  funds.  The  Court 
directed  issues  to  be  tried,  to  ascertain  whether  the  appointment  was  duly  executed,  whether  it  was 
fairly  obtained  from  the  wife,  and  whether  it  was  executed  without  a  fraudulent  intention. 

DOROTHY  WAKEHAM,  by  her  will,  dated  the  10th  of  November, 
1804,  bequeathed  to  trustees  the  sum  of  600/.  Three  per  Cent.  Con- 
Midated  Bank  Annuities,  upon  trust  to  receive  and  apply  the  dividends 
thereof  for  the  benefit  of  Thomas  Wakeham  Richardson,  during  the  term  of 

(a)  Reported  by  G.  S.  Allnutt,  Esq.,  BaiTister*at-1aw. 
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hiB  natural  life ;  and  from  and  immediately  after  his  decease,  upon  trust  to 
transfer  and  make  over  the  said  Bank  Annuities  unto,  between,  or  amongst  all 
and  every  his  child  and  children  equally,  if  more  than  one,  share  and  share 
alike ;  and  if  there  should  be  but  one  such  child,  then  the  whole  to  such  one 
^  *  child  ;  the  shares  of  sons  to  be  transferred  at  their  respective  ages  of  twenty- 

one  years,  and  of  daughters  at  their  respective  ages  of  twenty-one  years  or  days 
of  marriage,  which  should  first  happen,  after  the  death  of  the  said  Thomas 
Wakeham  Richardson,  and  to  be  and  be  considered  as  vested  interests  at  those 
ages  or  times  respectively,  and  be  transmissible  as  such  to  the  representatives 
of  the  said  children,  notwithstanding  their  deaths  afterwards  in  the  lifetime  of 
the  said  Thomas  Wakeham  Richardson.    The  testatrix  then,  after  bequeathing 
certain  life  interests  and  giving  special  directions  concerning  certain  portions  of 
her  property  and  the  investment  of  the  residue  of  her  personal  estate,  directed 
that  her  trustees  should,  after  the  marriage  of  Louisa  Elizabeth  Brett,  with  the 
consent  of  John  Brett,  her  father,  if  she  should  marry  in  his  lifetime,  or  the 
decease  of  the  said  John  Brett,  which  should  first  happen,  permit  and  suffer  the 
said  Louisa  Elizabeth  Brett  and  her  assigns,  during  her  life,  to  haye,  receive, 
and  take  one  moiety  of  the  interest,  dividends,  and  proceeds  of  all  such  stocks 
and  funds,  for  her  and  their  own  use  and  benefit ;  and  after  her  decease,  should 
assign  the  said  moiety  unto,  between,  and  amongst  all  and  every,  or  such  one  or 
more  of  the  children  of  the  said  Louisa  Elizabeth  Brett,  at  such  age  or  ages, 
day  or  days  and  times,  and  in  such  parts,  shares,  and  proportions,  with  such 
maintenance  in  the  meantime,  until  tne  assignment  or  transfer  thereof  respec— 
tively,  and  in  such  manner  and  form  as  she  should  at  any  time  or  times,  fay 
any  deed  or  deeds,  writing  or  writings,  with  or  without  power  of  revocation, 
to  be  by  her  sealed  and  delivered  in  the  presence  of  and  attested  by  two  or- 
more  credible  witnesses,  or  by  her  last  will  and  testament  (executed  as  thereby 
required)  direct  or  appoint ;  and  subject  to  such  direction  or  appointment^ 
should  assign  the  same  unto,  between,  and  among  the  said  children  in  equal 
shares,  at  the  same  respective  ages  and  times  as  the  testatrix  had  before  declared 
in  her  bequest  in  favour  of  the  children  of  the  said  Thomas  Wakeham  Richard- 
son ;  and  such  shares  to  vest  at  the  same  ages  and  times  as  the  shares  of  the 
said  children  of  the  said  Thomas  Wakeham  Richardson,  in  the  Bank  Annuities 
therdnbefore  bequeathed  in  trust  for  them.     On  the  15th  of  July,  1815,  the 
testatrix  died,  leaving  surviving  her  the  said  Louisa  Elizabeth  Brett,  who,  on 
the  19th  of  May,  1817,  was  married  to  Mr.  Greorge  Gee,  a  solicitor,  and  the 
plaintiff  in  this  cause.    John  Brett,  the  father,  died  on  the  2Srd  of  June,  1816. 
On  the  8th  of  February,  1818,  John  Brett  Gee,  the  only  issue  of  the  marriaugpe 
of  Mr.  Gee  with  Louisa  Elizabeth  Brett,  was  bom.     By  a  deed  dated  the  6th 
of  March,  1818,  under  the  hand  and  seal  of  Mrs.  Gee,  after  redtinff  the  power 
of  appointment,  Mrs.  Gee  directed  and  appointed  all  the  moiety  of  the  stocks 
or  funds,  to  the  dividends  of  which  she  was  entitled  for  her  life,  unto  and  ta 
the  sole  use  and  benefit  of  her  son,  the  said  John  Brett  Gee,  his  executors, 
administrators,  and  assigns  ;  and  she  declared  that  it  should  be  lawful  for  her, 
at  any  time  or  times  thereafter,  by  any  writing  or  writings  under  her  hand  and 
seal,  to  revoke,  alter,  or  make  void  the  same  Seed.     The  deed  purported  to  be 
executed  in  the  presence  of  one  Captain  Overend,  who  died  in  lSi5,  and  the 
plaintifF:  it  was  written  on  unstamped  paper,  but  was  stamped  in  1845.     John 
Brett  Gee  died  on  the  22nd  of  July,  1818,  leaving,  the  plaintiff  his  sole  next  of 
kin.     Mrs.  Gee  died  on  the  15th  of  February,  1842,  without  having  revoked 
or  altered  the  deed  of  the.  6th  of  March,  1818.    In  1 845,  the  plaintiff  took  out 
letters  oi  administration  to  his  son,  John  Brett  Gee,  and,  as  his  administrator, 

x2 


224  REAL  PROPERTY  AND  CONVEYANCING  GASES. 

filed  this  bill  against  the  trustees  of  Dorothy  Wakeham^s  will,  to  compel  the 
transfer  to  the  plaintiff  of  the  said  moiety  of  the  stocks  and  funds.  The  deed 
not  having  been  produced  until  after  Mrs.  Gee's  death,  a  doubt  was  raised  as 
to  its  authenticity,  and  also  whether,  if  authentic,  it  had  not,  under  the  circum- 
stances of  the  case,  been  executed  with  a  fraudulent  intention. 

Russell  and  Speedy  for  the  plaintiff.  —  If  Mi*s.  Gee  had  died  during  the 
infancy  of  her  child,  without  an  appointment  being  made,  he  would  have 
had  no  provision  for  -his  maintenance,  and  nothing  would  have  passed  to  him 
under  the  will,  had  he  died  under  SI.  It  was  therefore  natural  and  proper  that 
.  Mrs.  Gee  should  make  provision  against  such  events,  by  the  execution  of  the 
deed  in  question.  The  reservation  of  the  power  to  revoke  the  deed  evinced  an 
intention  to  make  a  provision  for  other  children,  in  case  such  should  afterwards 
be  born.  Upon  the  death  of  the  child  the  deed  was  forgotten,  and  was  not 
remembered  until  the  death  of  the  mother  in  1842,  when,  upon  considering  the 
claims  to  the  moiety  of  the  trust  funds,  this  deed  was  brought  to  the  recollection 
of  the  father,  and  produced  to  establish  his  right.  This  case  was,  in  several 
respects,  different  from  that  of  Lord  Hinchinhroke  v.  Seymour  (1  Bro.  Ch. 
Ca.  395)j  (a)  where  the  power  of  appointment  was  held  to  be  improperly  exer- 
cised. In  M^Qtieen  v.  Farquhar  (11  Ves.  479),  Lord  Eldon  saicf : — "  It  is 
truly  said,  this  Court  will  not  permit  a  party  to  execute  a  power  for  his  own 
braefit.  In  Lord  SandtoicKs  case,  a  father,  having  a  power  of  appointment,  and 
thinking  one  of  his  children  was  in  a  consumption,  appointed  in  favour  of  that 
child ;  and  the  Court  was  of  opinion  that  the  purpose  was  to  take  the  chance  of 
getting  the  money,  as  administrator  of  that  child.  To  bring  this  case  within 
that,  it  is  said,  if  there  is  any  ground  for  suspicion  that  the  execution  of  the 
power  was  for  the  benefit  of  the  party  executing,  the  Court  must  act  upon  it  as 
a  judicial  suspicion.  I  am  extremely  apprehensive  I  should  make  great  havoc 
in  many  considerable  titles  by  adopting  that  principle ;  for,  upon  the  cases  to 
which  i  allude,  it  is  extremely  familiar,  tnat  a  person,  having  a  settled  estate  andi« 
an  unsettled  estate,  executes  his  power  in  order  to  acquire  the  fee  of  the  former, 
giving  to  the  uses  of  the  settlement  the  fee  of  the  unsettled  estate ;  and  the  Court 
would  go  a  great  way,  and  would  make  great  havoc  among  titles,  by  holding 
that  afterwards,  at  a  considerable  distance  of  time,  or  immediately  (for  there 
must  be  regard  to  the  intervening  circumstances)  as  such  a  transaction  took 
place  between  parties,  who  might  take  improper  advantages  in  their  dealings  upon 
the  estate,  they  must  prove  tnat  they  did  not." 

Hodgson  and  Chandless  (for  the  trustees)  called  the  attention  of  the  Court 
to  the  respective  positions  of  the  parties  in  this  transaction.  The  plaintiff,  a 
solicitor,  the  husband  of  the  donee  of  the  power,  prepared  and  attested  the 
execution  of  this  deed  in  favour  of  a  child  but  five  weeks  old,  well  knowing  that 
he,  in  case  of  the  child'*s  death,  would,  as  the  sole  next  of  kin,  be  entitled  to 
the  fund.  There  was  no  reasonable  certainty,  at  the  time  the  deed  was  executed, 
that  the  child  would  live,  and  as  it  actually  died  at  the  age  of  five  months,  die 
Court  of  Equity  would  not  aid  the  father  in  obtaining  possession  of  the  fund 
appointed,  under  such  suspicious  circumstances,  in  favour  of  a  child  who  could 
not,  when  the  power  was  exercised,  have  acquired  any  of  the  property  appointed 
to  it. 

The  VicE-CuANCELLOB  said,  that  if  this  child  had  married  and  had  issue, 

(«)  Lord  Bbiddn^nke  t.  Seymow.    ^OtiiJoly,  ehfld  bdnp  fiMuteen  yean  old.    The  diild  dyisgr  in 

1794.  Lord  Lovghboroogfa,  L.  C^A  power  in  a  the  following  year,  the  claim  of  the  parent  to  hare 

setUement  to  raise  a  portion  for  a  yoonger  child,  to  the  sum  raised  for  hia  own  nse,  asher  adminiatcator, 

be  paid  at  each  time  as  the  parent  should  direct :  wta  not  allowed. 


the  parent  directed  it  to  be  raised  iamadiatdj,  the 
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and  died  under  SI,  then,  according  to  the  defendant's  argument,  the  deed  would 
still  have  been  inoperative;  for  they  said  it  was  vicious  m  its  origin.  He  could 
not  suppose  that  the  deed  could  have  been  valid  in  favour  of  the  object  of 
appointment,  and  invalid  for  the  representative  of  the  object. 

Hodgson  and  Chandless  alluded  to  a  similar  case  to  the  present,  recently 
decided  by  the  Vice-Chancellor  of  England,  when  his  Honour  said,  that  the 
appointment  might  be  good  for  the  child,  if  it  lived  to  attain  its  majority ; 
but  if  it  were  to  die  in  infancy,  it  might  be  a  questioQ  whether  it  might  be 
permitted  to  stand  for  the  father. 

Cole  and  W.  M.  James,  for  other  parties. 

Russellj  in  reply. 

The  following  cases  weie  also  cited :  Wrightv.  Lainson  (2  Mee.  &  Wels.  799) ; 
Rouiledge  v.  Rouiledge  (House  of  Lords) ;  Jcxkmm  v.  Butcher  (V.  C.  of  Eng- 
land) ;  Edgeworth  v.  Edgeworth  (1  Beattie,  884) ;  Cunyngham  v.  TTiurlow 
(1  Kuss.  &  Myl.  436,  n.) ;  Earl  Rivers  v.  Earl  Derby  (2  Yem.  72) ;  Smith  v. 
SmUh  (2  Yem.  92) ;  Cowper  v.  Scott  (3  P.  Wms.  119) ;  Godwin  v.  Mundoff 
(1  Bro.  Ch.  Ca.  191)  ;  Teynham  v.  Webb  (2  Yes.  198)  ;  Goodright  v.  Haskins 
(10  East,  804). 

The  Yice-Chancellos. — Whether  I  should  have  thought  this  deed  esseu* 
tially  and  necessarily  bad,  if  there  had  been  a  clause  for  maintenance  in  the  will^ 
or  if  any  issue  of  the  child  dying  imder  21,  and  leaving  issue^  would  have  taken, 
it  is  not  requisite  or  material  that  I  should  give  any  opinion.  There  is  not  any 
clause  for  maintenance,  and,  as  I  read  the  will,  in  the  absence  of  any  appoint- 
ment, neither  the  child  dying  under  21,  leaving  issue,  nor  any  issue  or  that 
child,  could  have  taken.  Bearing  in  mind  these  circumstances,  whether  neces- 
sary or  unnecessary,  but  bearing  in  mind  their  existence,  I  cannot  venture  to 
say  that  this  deed  is  necessarily  and  essentially  bad.  It  may  possibly  be  good. 
But  there  are  circumstances  belouj^ng  to  the  case  which  renoer  it  absolutely 
impossible  for  me  to  act  for  or  against  the  deed,  without  the  assistance  of  a  jury. 
The  issues  must  be,  as  I  apprehend,  four  in  number.  First,  whether  the  deed 
was  executed  by  Mrs.  Gee  m  the  lifetime  of  the  infant  appointee?  Secondly, 
whether  the  deed  was,  as  to  the  sealing  and  delivery  thereof  by  Mrs.  Gee^ 
attested  by  two  credible  witnesses,  in  the  lifetime  of  the  infant?  Thirdly, 
whether  the  deed  was  fairly  obtained  from  Mrs.  Gee  ?  And,  fourthly,  whether 
the  deed  was  executed  by  Mrs.  (xee  with  a  fraudulent  intention  ?  I  cannot  act 
for  or  against  the  deed  without  that  trial,  unless  either  of  the  parties  will  confess 
these  issues.  As  they  do  not,  I  must  have  them  tried.  The  plaintiff  is  to  be 
the  plaintiff  at  law,  and  at  his  request,  let  him  be  examined  for  himself;  and 
the  defendant  may  cross-examine  him.  All  the  exhibits  must  be  in  court  at  the 
trial,  to  be  produced,  saving  just  exceptions. 
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THE  VICE-CHANCELLOR  OF  ENGLAND. 

Thursday,  March  26,  1846. 

Adams  v.  Heathcote.  (a) 

Vendor  and  purehanr-^Mmority  qf  vendar^^Aet  qf  ownenhip  by  purehan-^OiitetUm  to  tUl§*^ ' 

Lachet* 

A  purchaierf  under  en  agreement,  entered  into  po$eeuion  and  into  receipt  qf  the  rente  andprqfite  qf 
certain  meteuayee  and  premiset  m  the  pear  1827,  without  pr^udiee  at  to  any  queetion  qf  title. 
After  the  delivery  qf  the  abetraet,  the  purehaeer  tooh  olffectione  to  the  title,  and  by  reaeon  qfa 
party  neceetary  to  the  coweeyance  being  a  minor,  the  conveyance  wae  poetponed.  The  purehaeer 
remained  in  poeeaeion  down  to  the  time  of  filing  the  bill,  performing  certain  acie  qfownereh^, 
and  etill  offering  obfectione  to  the  title.  Upon  motion  qf  the  vendor,  m  a  euit  for  epeciflc  per* 
formance — Held,  thai  the  defendant  ought  to  pay  the  purchaee-money  into  court,  with  intereei 
after  the  ueual  rate  qf  4/.  per  cent, 

THE  bill  stated  that  the  phuntiiFs,  B.  Adams  and  certain  other  persons, 
being  entitled  to  certain  messuages  and  premises,  entered  into  an  agreement 
with  the  defendant  for  the  sale  to  him  of  the  same.  The  agreement  bore  date 
19th  December,  1825,  and  was  signed  by  the  parties,  part  of  which  agreement 
was  as  follows : — ^^  The  purchase-money  to  be  paid  on  the  S5th  March,  1827, 
on  a  good  title  being  maae  to  the  same,  from  which  time  the  said  R.  E.  Heath- 
•cote  is  to  enter  into  the  receipt  of  the  rents  and  profits  of  the  same ;  but  if  from 
4my  cause  the  purchase-money  shall  not  be  paid  on  the  said  25th  March,  1827, 
then  the  same  to  bear  interest  after  the  rate  of  4/.  for  every  lOOZ.  by  the  year, 
-vntil  the  same  shall  be  paid ;  the  said  parties  hereto  of  the  first  part  to  make 
>  out  a  good  title  to  the  premises,  and  to  deliver  an  abstract  of  such  title,  at  their 
*own  expense,  to  the  said  R.  E.  Heathcote,  or  his  solicitor,  on  or  before  the  25th 
March  next.*^  The  bill  further  shewed  that  the  defendant  entered  into  the 
xreceipt  of  the  rents  and  profits  of  the  said  premises  on  the  25th  March,  1827; 
'4hat  an  abstract  of  title  had  been  furnished  to  the  solicitor  of  the  defendant,  who 
made  certain  requisitions  on  behalf  of  the  defendant,  and  that  it  then  appeared 
that  one  of  the  parties,  who  was  necessary  to  join  in  the  conveyance,  was  then  an 
infant,  and  that  the  defendant  refused  to  complete  his  purchase  until  such  infant 
attained  his  majority,  and  that  in  consequence  thereof,  the  execution  of  the  con- 
veyance  was  postponed ;  that  the  defendant  continued  in  the  possession  of  the 
said  premises  down  to  the  present  time,  and  in  all  respects  dealt  with  the  same 
as  the  owner  thereof,  viz.,  pulling  down  parts  of  the  buildings,  and  committing 
other  acts  of  waste  ;  that  lie  paid  various  sums  by  way  of  interest  on  the  pur- 
chase-money, but  that  for  some  time  past  he  had  refuseid  to  pay  any  other  sum 
in  respect  thereof;  that  the  said  infant  attained  his  age  of  twenty-one  years 
prior  to  the  year  184S,  and  in  that  year  plaintiiTs  solicitor  fumishei^  an 
additional  abstract  to  the  defendant's  solicitor,  which  contained  certain  other 
documents,  in  which  it  appeared  that  some  of  the  vendors  had,  since  the  said  agree- 
ment, charged  their  rights  in  the  said  premises,  subject  to  the  above  agreement ; 
that  the  defendant's  solicitor  returned  the  said  abstract,  accompanied  with 
various  requisitions  and  observations  upon  the  title ;  that  the  plaintifis'  solici- 
tor sent  answers  to  such  requisitions,  accompanied  with  a  protest  that  the  answers 
were  without  prejudice  to  the  right  of  the  plaintiffs  to  insist  that  the  defendant 
bad  accepted  the  title,  and  the  £fendant  still  refused  to  perform  the  agreement. 
The  bill  prayed  for  a  specific  performance  of  the  contract. 

The  defendant  put  in  his  answer,  whereby,  admitting  the  agreement  and  his 

(a)  Reported  by  O.GOLVSMITH,  Esq.,  Birritter<»at-law. 
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entry  into  posaeMion  of  the  premises  about  the  time  mentioned  in  the  bill,  he 
insisted  that  he  did  so  upon  the  understanding  that  it  was  to  be  without  pre- 
judice to  any  question  or  title  which  might  arise,  and  submitted  that  he  ou^ht 
to  be  considered  more  in  the  light  of  a  receiver  than  of  a  purchaser.  He  demed 
cutting  down  timber,  but  admitted  his  having  pulled  down  some  portion  of  the 
buildings,  on  account  of  their  very  dilapidated  condition,  and  for  certain  other 
reasons  in  the  defendant's  answer  mentioned.  He  denied  that  a  good  title  had 
been  shewn  bv  the  vendor,  and  for  that  reason  he  refused  to  complete  his  con- 
tract, or  pay  his  purchase-money. 

A  motion  was  now  made  on  behalf  of  the  plaintiffs,  the  chief  purposes  of 
which  were,  that  the  defendant  might,  within  one  calendar  month,  pay  the 
purchase-money  into  court  with  so  much  interest  thereon,  at  the  rate  or  4/.  per 
cent,  per  annum,  from  the  S5th  day  of  March,  18^,  until  such  payment,  alter 
deducting  the  sum  of  690/.  9s.,  the  aggregate  amount  of  the  sums  in  the 
defendant's  answer  stated  to  have  been  paid  for  interest,  as  should  be  ordered 
to  be  paid  to  the  plaintiffs  as  thereinafter  mentioned,  the  amount  thereof  to  be 
verified  by  affidavit ;  or,  otherwise,  that  a  receiver  might  be  appointed  of  the 
rents  of  the  said  estate,  with  the  usual  directions ;  or,  otherwise,  that  pos- 
session of  the  said  estate  might  be  delivered  up  to  the  plaintiffs  by  the  said 
defendant. 

Bethell  and  S.  Hall,  in  support  of  the  motion. 

Cases  cited  :  Gibson  v.  Clarke  (1  V.  &  B.  600) ;  Cuiier  v.  Sitnant 
(2  Mer.  103). 

Stewart  and  Goodeve^  contri,  contended  that  the  present  bill  was  filed  for 
the  specific  performance  of  an  imperfect  contract,  and,  according  to  the  practice 
of  the  Court,  the  purchaser  had  still  his  right  to  give  up  possession,  and  there^ 
fore,  until  all  question  as  to  the  title  was  at  an  end,  he  ought  not  to  be 
compelled  to  pay  his  purchase^money  into  court.  (Sug.  Ven.  and  Pur.  867^ 
10th  ed.) 

Bethellj  in  reply. 

The  Vice-chancellor. — A  most  unusual  period  intervened  between  the 
agreement  in  question  and  the  time  fixed  for  its  completion.  This  agreement 
was  dated  the  I9th  December,  18125,  and  its  performance  was  appointed  to  be 
the  26th  March,  1827.  It  appears,  however,  that  in  the  month  of  March, 
1887,  the  defendant  thought  proper  to  take  possession  of  the  premises,  upon  the 
understandings  as  stated  liy  the  answer,  that  it  was  to  be  without  prejudice  to 
txkj  question  of  title.  Early  in  the  year  1827,  an  abstract  of  title  was  delivered, 
which  was  then  but  a  small  abstract.  This,  however,  became  ultimately 
increased  in  size  by  the  addition  of  posterior  deeds,  which  the  interval  conse- 
quent upon  the  minority  of  a  party  rendered  necessary.  The  purchaser  retained 
possession  of  the  first  abstract  until  1837,  and  then,  at  the  vendors'  request,  it 
was  returned  to  them,  in  order  that  it  might  be  added  to.  During  this  period 
the  purchaser  remained  in  possession,  in  pursuance  of  the  origind  agreement, 
and  various  acts  were  done.  [His  Honour  here  referred  to  the  defendant's 
answer,  wherein  acts  of  ownership  were  admitted,  and  to  the  correspondence  and 
negotiation  which  took  place  between  the  solicitors  of  the  respective  parties, 
relating  to  the  title.]  Now  I  must  in  the  first  place  observe  that  the  defendant 
has  gone  on  treating  himself  more  and  more  in  the  character  of  purchaser ;  for, 
instead  of  putting  an  end  to  the  affair  by  reason  of  the  abstract  not  shewing  a 
^ood  title,  he  proceeds  in  the  affair,  and  a  discussion  is  kept  up— then  the  bill 
IS  filed,  and  an  answer  is  put  in.  I  cannot  say  that  I  am  satisfied  with 
that  part  of  the  defendant's  proceeding  wherein  he  endeavours  to  impress  the 
transaction  with  a  new  character,  namely,  that  his  possession  was  to  be  con- 
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sidered  the  possessioii  of  a  receiver  merely,  for  he  must  have  been  aware  that 
he  entered  into  possession  in  the  character  of  a  person  to  a  certain  extent,  at  any 
rate,  bound  to  perform  the  agreement.  Indeed,  he  is  fixed  by  the  circumstance 
stated  in  his  own  answer,  namely,  that  he  entered  into  possession  "  without 
prejudice  to  any  question  of  title  which  might  arise."  What  can  be  the  meaning 
of  this  expression,  otherwise  than  his  having  entered  in  the  character  of  a 
purchaser  ?  Such  a  statement  is  wholly  inconsistent  with  the  idea  of  his  having 
taken  possession  as  a  receiver.  Am  I,  then,  after  so  many  years,  to  assume 
this  to  be  a  case  wherein  the  title  is  to  be  rejected  ?  My  opinion  is,  that  the 
defendant  has,  by  his  own  acts,  precluded  himself  from  repudiating  the  pos- 
session. This  being  the  case,  he  must  pay  the  purchase-money  into  court,  and 
also  pay  the  usual  interest.  Moiian  granted. 


THE  VICE-CHANCELLOR  OF  ENGLAND. 

Friday,  April  24,  1846. 
Chambers  «.  Chambers,  (a) 

Tenant  for  life — Remainder— Speeifle  legacy  m  leaeehold  property. 
A  tettaifix,  by  her  will,  gave  her  reaiduary  property,  contieiing,  among  other  things,  qf  certain 
leaseholde,  in  trust  for  her  daughter,  A.  C,  for  life,  with  particular  directions  respecting  tie 
eomfbrt  and  happiness  of  A.  C,  with  remainder  over  to  J.  C,  Ms  executors,  ^c,  suhjeet  to  the 
payment  of  annuities  and  legacies : — Held,  under  the  peculiar  circumstances  of  the  case,  that  A.  C. 
was  not  entitled  to  et^oy  the  leaseholds  as  a  specific  gift,  but  that  they  ought  to  be  sold,  and  the 
produce  thereof  invested, 

THE  testatrix,  Dame  Frances  Chambers,  by  her  will,  bearing  date  80th 
December,  1837,  gave  and  bequeathed  a  sum  of  8,000/.  and  all  the 
rest,  residue,  and  remainder  of  her  estate,  whether  real  or  personal,  goods, 
chattels,  and  effects,  whatsoever  and  wheresoever,  and  of  what  nature  or  kind 
soever  that  she  should  or  might  be  seised  or  [)ossessed  of,  interested  in,  or  entitled 
unto  at  the  time  of  her  decease,  including  a  sum  of  10,000/.  stock  therein 
described,  upon  trust  that,  subject  to  certam  pecuniary  legacies  and  annuities 
thereinbefore  given  and  bequeathed  by  her,  the  said  testatrix,  and  the  payment 
of  her  just  debts,  funeral  and  testamentary  expenses,  and  the  costs,  charges, 
and  expenses  incident  to  the  execution  of  her  will,  her  said  trustees  should  stand 
possessed  of  and  interested  in  her  said  residuary  estate  and  effects,  for  the  use, 
Denefit,  advantage,  comfort,  and  happiness  of  her  daughter,  Annie  Chambers, 
during  her  life.  And  the  testatrix  particularly  directed  and  authorized  her 
trustees  to  pay  or  allow  to  such  companions  and  attendants  as  her  said  daughter 
Annie  might  wish  to  have,  and  particularly  to  certain  persons  therein  named, 
such  salaries  and  remunerations  as  her  executors  might  think  fit ;  and 
inasmuch  as  it  was  her  earnest  wish  and  desire  that  her  dear  daughter  Annie 
should  have  her  own  exclusive  establishment,  and  inasmuch  as  the  testatrix 
deemed  it  necessary  for  her  daughter'^s  comfort  and  happiness  that  she  should 
continue  to  live  in  the  same  style  to  which  she  had  hitherto  been  accustomed,  the 
testatrix  directed  her  trustees  to  see  that  the  whole  of  her  said  daughter's  annui- 
ties, as  well  that  possessed  by  her  in  her  own  right  and  not  derived  from  the 
testatrix,  as  that  given  by  her  will  for  her  benefit,  should,  during  her  life,  be 
(ff)  Aeported  by  G.  Qmhmmiru^  Esq.,  Barritter-at-lftw. 
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applied  and  actually  expended  for  her  comfort,  benefit,  and  happiness,  and  that 
no  accumulations  whatever  be  made  therefrom  ;  and  for  the  purpose  of  insuring 
as  far  as  she  could  that  her  will  should  in  that  respect  be  performed,  she  directed 
that  any  accumulations  should  ^  to  a  certain  charity,  by  her  named.  And 
save  and  except  such  accumulations,  if  any,  from  and  after  the  decease  of  her 
said  daughter,  Annie  Chambers,  as  to  all  ner  said  residuary  estate  and  effects, 
she  bequeathed  the  same  unto  her  son,  Joseph  Chambers,  his  executors, 
administrators,  and  assigns,  subject  to  the  payment  of  certain  annuities  and 
legacies. 

At  the  time  of  her  death,  the  testatrix  was  entitled  to  certain  leaseholds, 
under  a  lease  which  will  expire  in  1856 ;  and  the  object  of  the  suit  was  for  the 
Court  to  determine  whether  these  leaseholds  ought  to  be  sold,  and  the  produce 
invested,  and  the  dividends  only  arising  from  such  investment  paid  to  Annie 
Chambers  (who  was  a  lunatic)  during  her  life  ;  or  whether  the  whole  income 
of  the  said  leaseholds  ought  to  be  made  applicable  for  Annie*s  benefit  until  the 
expiration  of  the  lease. 

Stewart  and  G.  W.  Collins  urged  that  the  property  ought  to  be  sold 
forthwith.  (Howe  v.  Lord  Dartmouth^  7  Ves.  137;  Sutherland  v.  Cooke, 
1  Coll.  498.) 

J.  Parker  and  Malins^  for  the  tenant  for  life,  contended  that  the  daughter,  by 
reason  of  her  incapability  of  conducting  her  own  affairs,  appeared  to  be  the 
principal  object  of  the  testatrix^s  care,  whose  evident  intention  was  that  she 
shoula  enjoy  the  utmost  extent  of  income  that  the  property  was  capable  of  pro- 
ducing ;  and  that,  therefore,  the  general  rule  as  to  the  property  being  sold  was  in 
this  case  displaced  by  the  testatrix's  intention.  Moreover,  it  was  a  specific 
gift  of  the  residue,  the  entire  income  of  which  was  in  express  terms  to  be  applied 
for  the  benefit  of  the  tenant  for  life.  {Bethune  v.  Kennedy ^  1  M.  &  C.  114; 
CoUina  v.  CoHinSy  2  M.  &  K.  70S ;  Daniel  v.  WarreUy  2  You.  &  CoL  C.  C. 
290.) 

WiUcock  and  T.  Turner  appeared  for  the  other  parties. 

The  Vice-Chancelloe. — There  appears  to  have  been  a  certain  degree  of 
indecision  exhibited  in  cases  of  this  description.  Lord  Eldon  laid  down  the 
rule ;  but  the  late  Lord  ChanceUor  seems  to  have  shewn  an  inclination  to 
escape  from  it  whenever  he  could  ;  and  in  a  certain  case,  the  L>ord  Chancellor 
thought  that  the  enumeration  only  shewed  so  much  intention  to  give  the  thing 
in  specie,  that  the  result  must  be  different  from  that  wherein  the  simplest  words 
had  been  used ;  but  this  can  only  be  sustained  by  the  particular  expressions 
contained  in  the  will.  Now  in  the  case  of  Bethune  v.  Kennedy^  there  was  a 
reference  to  money  in  the  funds,  and,  for  any  thing  I  know  to  the  contrary^ 
there  might  be  a  very  good  reason  for  saying  that  in  that  particular  case  Lord 
Eldon's  rule  ought  not  to  be  adopted.  In  the  case  of  Collins  v.  Collins  (2  M. 
&  K.  708),  and  Ahock  v.  Sloper  (2  M.  &  K.  690),  which  was  before  Sir  J. 
Leach,  there  are  words  which  might  have  justified  a  departure  from  the  general 
rule.  Then  there  was  the  case  o{  Daniel  v.  Warren — ^before  Vice- Chancellor 
K.  Bruce-^where  the  testator  directed,  in  the  particular  event  of  failure  of 
issue,  that  the  property  should  be  sold,  and  there  cannot  be  two  sales  of  the 
same  property.  It  is  clear,  therefore,  that  the  pointing  out  a  particular  time 
preventea  the  application  of  the  general  rule,  that  the  property  should  be  sold 
at  the  death  of  tne  testatrix.  Now,  according  to  the  strict  words  of  the  will, 
the  remainder-man  is  to  take  something  to  be  enjoyed  by  the  tenant  for  life ; 
for  it  is  to  be  observed,  that,  after  giving  all  the  rest,  residue,  and  remainder  of 
her  estate,  whether  real  or  personal,  ^oods,  chattels,  and  effects,  whatsoever  and 
wheresoever,  for  the  benent  of  Annie  Chambers  during  her  life,  the  testatrix. 
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goes  on  to  say,  "  From  and  after  the  decease  of  my  said  daughter,  Annie 
Chambers,  as  to  all  my  said  residuary  estate  and  effects,  I  do  hereby  bequeath 
the  same  for  the  benefit  of  my  son,  Joseph  Chambers."  But  how  was  he  to 
take  "  the  same  ^  in  respect  of  that  part  which  nn'ght  consist  simply  of  lease- 
holds which  may  have  expired  in  the  lifetime  of  the  tenant  for  fife  ?  My 
opinion,  therefore,  is,  that  the  thing  must  be  sold. 


VICE-CHANCELLOR  KNIGHT  BRUCE'S  COURT. 

April  28,  1846. 

Williams  v.  BLAND.(a) 

Vendor  and  purchater — Title — Represeniation — Dioceean  prolate. 
Where  a  euii  was  inttiiuted  by  a  purchaser  to  compel  the  specific  performance  qf  a  contract  for 
sale  to  him  qf  personal  property ^  and  the  purchaser  objected  to  the  title  that  the  chain  of  repre^ 
seniation  was  not  complete,  inasmuch  as  the  will  of  a  testator  to  whom  the  property  had  belonged 
seas  proved  by  his  executors  in  the  Prerogative  Court,  but  that  the  will  qf  the  surviving  executor 
Sifas  proved  in  a  Diocesan  Court,  the  vendor  deriving  his  title  immediately  from  the  executors  qf 
ihe  surviving  executor  qf  the  original  testator— the  Court  declined  to  compel  the  purchaser  to 
complete  or  the  vendor  to  prove  the  will  in  the  Prerogative  Court,  but  dismissed  the  bill,  without 
costs,  and  without  prejudice  to  an  action, 

'^TJIHIS  was  a  suit  instituted  bv  a  purchaser  to  compel  the  specific  performance 

JL    of  an  agreement  for  the  sale  to  him  of  two  securities  for  600/.  each,  upon 

the  taxes  and  tolls  in  respect  of  the  draina^  and  navigation  under  an  Act 

.  passed  in  the  7th  year  of  the  reign  of  Geo.  3,  intituled  "  An  Act  for  the  more 

^effectual  Draining  of  the  Lands  lying  in  the  Level  of  Ancholme,  in  the  county  of 
Lincoln,  and  making  the  river  Ancholme  navigable  from  the  river  Humber,  at 

•or  near  a  place  called  Ferraby  Sluice,  in  the  county  of  Lincoln,  to  the  town  of 

^Glamford  Briggs,  and  for  continuing  the  said  Navigation  up  or  near  to  the 
«aid  river,  fix)m  thence  to  Bishopbriggs,  in  the  said  county  of  Lincoln.'*  In 
October,  1844,  liuke  Bland,  the  defendant,  being  possessed  of  the  said  two 
securities,  a  negotiation  for  the  sale  of  them  was  entered  into  between  the  respec- 
tive solicitors  of  the  plaintiff  and  defendant.  On  the  30th  of  October  and  the 
Snd  of  November,  letters  were  sent  respectively  proposing  and  accepting  the 
terms  of  sale.  On  the  11th  of  November,  the  solicitor  for  the  vendor  sent  an 
abstract  of  title  to  the  purchaser's  solicitor;  and  by  that  abstract  it  appeared 
that  the  original  mortgages  of  the  said  taxes  and  tolls  were,  by  indentures 
dated  respectively  the  6th  of  April,  1793,  made  by  the  commissioners  under 
the  Act,  to  Sir  John  Webb,  his  executors,  administrators,  and  assigns,  for 
terms  of  ninety-nine  years,  with  provisoes  for  cesser  of  the  terms,  respectively, 
on  payment  of  the  two  sums  of  500/.  to  Sir  John  Webb,  his  executors,  admi- 
nistrators, and  assigns,  with  interest  at  6/.  per  cent.,  on  the  6th  of  October  then 
next;  that,  by  indentures  dated  respectively  the  15th  of  March,  1794,  and 
indorsed  on  the  first-mentioned  indentures.  Sir  John  Webb  assigned  the  secu- 
rities to  Thomas  Goulton,  his  executors,  administrators,  and  assigns;  that 
Thomas  Goulton,  by  his  will,  dated  the  Snd  of  December,  1811,  gave  the 
residue  of  his  personal  estate,  including  therein  the  said  two  sums  of  500/.,  as 
follows :  one-third  part  thereof  unto  his  cousin  Richard  Goulton,  one  other  third 

(a)  RqKirttd  by  G.  S.ALururr,  Esq.,  Banitter-aUlaw. 
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part  thereof  unto  his  cousin  James  Goulton,  and  the  remaining  third  part 
thereof  unto  William  Hesledon  and  George  Nelson,  upon  certain  trusts  therein 
mentioned;  and  appointed  the  said  Richard  Goulton  and  James  Goulton 
executors  of  bis  mil ;  that,  upon  the  death  of  Thomas  Goulton,  his  said  execu* 
tors,  in  the  month  of  August,  1812,  duly  proved  the  said  will  in  the  Preroga- 
tive Court  of  Canterbury ;  that  Richard  Uoulton  survived  his  co-executor,  the 
said  James  Goulton,  and  by  his  will,  dated  the  7th  of  July,  1881,  gave  all  the 
residue  of  his  personal  estate  and  effects  unto  his  two  sons,  Thomas  Goulton 
and  William  Goulton,  in  equal  shares,  and  appointed  them  executors  of  his 
will ;  that  the  said  Thomas  Goulton  and  William  Goulton,  on  the  Srd  of 
January 9 183S,  proved  the  said  will  of  their  father,  in  the  Consistory  Court  of 
the  Bishop  of  Lincoln  ;  and  that,  by  an  indenture  dated  the  1st  of  February, 
1S40,  the  said  Thomas  Gt)ulton  and  William  Goulton,  as  executors  of  Richard 
Goulton,  assigned  the  said  securities  to  Luke  Bland,  his  executors,  adminis- 
trators, and  assigns. 

The  objection  to  the  title  now  argued  was,  as  to  the  representation  to  Richard 
Gt)ulton,  bis  will  having  been  proved  in  the  Diocesan  Court  of  Lincoln,  and 
not  in  the  Prerogative  Court. 

Steanston  andElmaleyy  for  the  plaintiff,  contended  that  the  chain  of  repre* 
sentation  was  not  complete,  in  consequence  of  Thomas  Goulton  and  William 
Goulton  not  having  proved  their  father'^s  will  in  the  Prerogative  Court.  In 
Fowler  v.  Richards  (5  Russ.  SO),  Sir  John  Leach  held,  that  when  a  testator^s 
will  is  proved  in  the  Prerogative  Court  of  Canterbury,  and  the  surviving  execu- 
tor's will  is  proved  in  a  Diocesan  Court,  the  executor  of  the  executor  is  the 
representative  of  the  original  testator,  and  that  it  is  not  necessary  that  the 
second  will  should  be  proved  in  the  Prerogative  Court ;  but  that  decision  had 
not  been  followed,  for  in  Jernegan  v.  Baxter  (6  Sim.  568),  the  Vice-Chan- 
cellor  of  England  appeared  to  doubt  its  correctness ;  and  in  Ttoyford  v.  Trail 
(7  Sim.  92),  his  Honour  held  that,  where  A.  died  in  India,  and  B.,  one  of  his 
executors,  proved  his  will  in  India,  and  died,  leaving  C.  his  executor,  who 
proved  his  will  in  England,  C.  was  not  the  |)ersonal  representative  of  A.  The 
plaintiff,  however,  in  the  present  case,  was  willing  to  complete  his  purchase  if 
the  defendant  would  procure  probate  of  Richard  Goulton^s  will  in  the  Prero- 
gative Court. 

Russell  and  Taylor^  for  the  defendant,  declined  to  do  so,  and  insisted  upon 
the  sufficiency  of  the  title. 

The  Vice-Chancellor  said  that  he  considered  the  question  raised  too  doubt- 
ful for  the  Court  to  force  the  title  upon  the  purchaser,  and,  therefore,  he  should 
make  the  following  decree  :— 

The  plaint^  admitting  thai  the  only  dbfectum  to  the  title  is,  that  the 
will  of  Thomas  Goulton  has  not  been  proved  in  the  Prerogative 
Court  of  the  Archbishop  of  Canterbury,  and  that  administration 
de  bonis  non  has  not  been  granted  by  the  Prerogative  Court,  and  the 
plaintiff  declining  to  accept  the  title,  and  the  defendant  declining  to 
prove  the  will,  dismiss  the  bill,  but  without  costs,  and  without  pre- 
judice to  an  action. 


SSi  BEAL  PROPERTY  AM)  GaNTXTAIICING  CASES. 

VICE-CHANCELLOR  KNIGHT  BRUCE'S  COURT* 

June  12  and  Jvly  10,  1846. 
Russell  v.  Clowes,  (a) 

Uhditpoaed-qf  retidue^Executori. 

A  teitairis  gave  to  A,f  B.,  C,  and  D.  certain  leasehold  property ,  upon  trust  to  iell  and  apply  tkfi 
proceeds  to  a  particular  purpose :  she  gave  the  residue  of  her  personal  estate  to  the  same  trustees* 
t^an  trust  for  certain  charitable  purposes,  and  appointed  E.,  A.,  B.,  C,  and  D,  hsr  ereeuiorSf  to 
whom  she  gave  by  name  unequal  legacies,  Ths  produce  qf  the  leasehold  property  proving  mor9 
than  sufficient  for  the  purpose  to  which  it  was  to  be  applied,  and  the  testatrix  being  survived  by  no 
person  of  kin  to  her,  it  was  held,  in  opposition  to  the  claim  of  the  Crown,  that  the  executors  wert 
beneficially  entitled  to  ths  surplus, 

SARAH  RACHAEL  TITFORD,  the  testatrix  in  this  cause,  by  her  will^ 
dated  the  19th  of  October,  18S3,  (amongst  other  things)  bequeathed  ta 
five  trustees  certain  leasehold  property,  upon  trust  to  sell  and  apply  the  produce 
for  a  specific  purpose ;  and  ^ve  to  the  same  ti*ustees  the  residue  of  her  personal 
estate,  upon  trust  for  certain  charitable  purposes,  and  appointed  four  of  the 
trustees  her  executors,  having  in  a  former  part  of  her  will  given  unequal  legacies' 
to  the  executors.  The  material  parts  of  the  will  are  emlxxlied  in  the  judffment^ 
and  it  is  unnecessary  to  repeat  them  here.  The  testatrix  died  on  the  17th  of  July^ 
1843,  leaving  no  next  of  kin.  The  produce  of  the  leasehold  property  proved 
more  than  sufficient  for  the  purposes  to  which  it  was  to  be  applied,  and  the 
question  in  discussion  in  the  cause  was  as  to  the  respective  rights  of  the  Crown 
and  the  executors  to  the  beneficial  interest  in  the  surplus. 

Spence  and  Chandlessy  for  the  plaintiff,  contended  that,  prima  fa/fAe^  the 
executors  were  entitled  to  the  surplus.  An  executor  will  take  beneficially  unless 
there  is  a  strong  and  evident  presumption  that  he  shall  not  so  take.  {PraU  v. 
Sladden^  14  Ves.  193;  Soutkouae  v.  Bate,  2  Ves.  &  Bea.  396.)  The  legacies 
given  to  the  executors  are  given  to  them  by  name,  and  not  as  executors,  and 
those  legacies  are  unequal  in  amount. 

RibssellBiiA  Speedy  for  defendants  in  the  same  interest. — The  gift  of  unequal 
legacies  does  not  operate  against  the  executors  and  in  favour  of  the  next  of  kin> 
as  in  this  case  of  the  Crown.     {Williams  v.  Jones,  10  Ves.  77.) 

TwisB  and  Wray,  for  the  Crown.*-There  being  no  next  of  kin,  the  executots- 
in  this  case  do  not  take  beneficially,  but  as  trustees  for  the  Crown,  for  here  they 
have  legacies  given  to  them ;  and  the  case  much  resembles  that  of  JUiddleion  v. 
Spicer  (1  Bro.  Ch.  Ca.  ^01),  where  the  claim  of  the  Crown  was  allowed.  If  the 
executors  are  to  take  beneficially,  what  executors— as  some  of  them  are  trustees 
and  others  not  ?  The  legacies  given  to  the  executors  are  unequal ;  in  what  pro* 
portion,  then,  are  the  executors  to  take?  Where  a  trust  is  expressed,  the 
beneficial  interest  is  excluded.  {Oldham  v.  Carlton,  2  Cox,  399.)  The  preamble 
of  the  11  Geo.  4  &  1  Wm.  4,  c.  40,  by  which  statute  executors  were  made 
trustees  of  the  residue  for  the  next  of  kin,  evinces  a  strong  intention  on  the  part 
of  the  legislature  to  defeat  the  claims  of  executors  to  a  beneficial  interest  in  tneir 
testators  property. 

Spence,  in  reply. 

Lee  (amicus  curies)  mentioned  the  case  of  Paice  v.  The  Archbishop  of  Out- 
/^&ury(14Ves.  364). 

(a)  BqK>rted  by  O.  S.  ALLiniTT,  Eaq.,  Baniftar-at-law. 


aUSSEU  t>.  CLOWES.  £33 

July  10. 

The  Vice-Chancbllor. — In    the   will  of   Sarah   Rachael    Titford,   the 
testatrix  in  this  cause,  there  is,  among  other  dispositions,  the  following: — "And 
I  ^ive  and  bequeath  all  and  every  leasehold  messuages,  or  tenements  and  pre- 
mises,   whatsoever  and   wheresoever,   and  whether  in  possession,  reversion, 
remander,  or  expectancy,  or  otherwise  howsoever,  whereof  I  may,  or  shall,  or 
may  be  possessed,  interested  in,  or  entitled  to,  at  my  decease,  or  whereof  I  have, 
OE^may  have,  power  to  dispose,  with  their  respective  appurtenances,  unto  the 
said  Joseph  Clowes,  James  Gibson,  James  Smith,  and  Josiah  John  Luntley, 
the  younger,  their  executors,  administrators,  and  assigns,  for  all  my  term  or 
terms  of  years,  estate,  or  interest  therein,  or  whereof  I  have,  or  may  have,  power 
to  dispose,  and  subject  as  I  hold  the  same,  nevertheless,  upon  the  trusts,  and  to 
and  for  the  ends,  intents,  and  purposes  hereinafter  mentioned ;  that  is  to  say, 
t;^n  trust  to  sell  and  dispose  of  tne  same,  together  or  separately,  by  pubuc 
jiuction  or  private  contract,  as  my  said  trustees,  or  the  trustees  or  trustee  of  this 
mj  will,  for  the  time  being,  ahaU  deem  best ;  and  with  and  out  of  the  produce 
of  such  sale  or  sales,  to  nay  all  expenses  thereof  and  attendant  thereon;  and  then, 
in  trust,  to  pay  and  apply  the  residue  thereof  in  or  towards  the  payment  of  my 
just  debts,  and  testamentarv  and  funeral  expenses,  and  of  the  legacies  herein- 
before given  by  me  to  individuals  for  their  own  benefit,  so  far  as  the  same  will 
extend  ;  and  1  do  declare  that  the  receipt  and  receipts  of  my  said  trustees  or 
trustee,  or  of  the  trustees  or  trustee  of  this  my  will,  for  the  time  being,  shall  be 
a  good  and  sufficient  discharge,  and  good  and  sufficient  discharges,  for  the 
purchase-moneys,  or  any  part  thereof,  to  the  purchaser  or  purchasers  of  my 
said  leasehold  premises,  or  any  part  thereof,  and  such  purchaser  and  purchasers 
shall  not  be  bound  to  see  to  the  application,  or  be  answerable  for  the  misappli- 
cation or  non-application  thereof.*^    The  leasehold  property  thus  bequeathed 
is  proved  to  be  more  than  sufficient  for  the  payment  of  the  debts  and  testa- 
inentary  and  funeral  expenses  and  legacies,  which,  in  the  words  I  have  read,  she 
direoted  to  be  paid  out  of  it.     The  question  in  this  suit  is  as  to  the  title,  the 
beneficial  title,  to  the  clear  surplus  of  it.     The  claimants  are  the  executors  of  the 
testatrix  on  the  one  hand,  and  the  Crown  on  the  other,  the  testatrix  not  having 
been  survived  by  any  person  of  kin  to  her.   Immediately  after  the  clause  I  have 
read,  the  will  proceeds  thus: — ^<And  as  to  all  my  moneys,  stocks  and  funds 
in  the  Bank  of  England,  and  all  my  ready  moneys,  and  securities  for  money, 
arrears  of  rent  and  of  dividends,  and  all  and  singular  other  my  personal  estate 
and  efiects,  whatsoever  and  wheresoever,  and  of  what  nature,  kind,  or  quality 
soever  the  same  may  be,  whereof  I  am,  and  shall,   or  may  be  possessed  or 
^entitled  to  at  my  decease,  and  not  hereinbefore  by  me  disposed  of,  and  not  con- 
sisting of  lands,  tenements,  or  hereditaments,  or  the  produce  thereof,^  she  ^ves 
to  the  trustees  for  certain  charitable  purposes,  which  the  will  describes,  and  for 
the  management  and  regulation  of  which  charities  she  gives  particular  direc- 
tions, and  after  which  she  proceeds  and  concludes  thus : — ^*  And  my  will  further 
is,  and  I  do  hereby  expressly  declare  and  direct,  that  the  several  trustees  and 
executors  appointed  in  and  by  this  my  will,  and  the  several  trustees  to  be 
appointed  by  virtue  of  the  powers  and  authorities  herein  contained,  and  each 
and  every  of  them  respectivelvy  and  the  heirs,  executors,  and  administrators  of 
them,  and  each  and  every  of  them,  respectively,  shall  be  charged  and  chargeable 
only  with  and  for  so  much  interest,  dividends,  and  annual  proceeds,  rents, 
litofits,  money,  and  effects,  as  they,  and  each  and  every  of  them,  respectively 
and  individually,  shall  actually  receive,  possess,  or  acquire,  by  virtue  of  or 
sinder  this  my  will,  or  any  of  the  trusts  thereof;   and  that  any  one  or  more  of 
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them  shall  not  be  answerable  or  accountable  for  the  other  or  others  of  them,  not 
for  the  heirs,  executors,  or  administrators'  acts,  receipts,  neglects,  or  defaults  of 
the  others  or  other  of  them  (the  joining  in  receipts,  or  doing  any  other  act  for 
conformity,  notwithstanding),  but  each  of  them  only  for  his  own  acts,  receipts* 

■  neglects,  and  defaults,  and  not  further  or  otherwise,  nor  shall  they,  or  any  of  them^ 
be  answerable  or  accountable  for  any  banker,  broker,  asent,  receiver,  clerk,  secre* 
tary,  or  other  person  or  persons,  who  shall  be  emj>loyed  to  act  under  this  my  win» 
or  in  any  of  the  trusts  or  provisions  thereof,  or  in  whose  hands  any  of  the  trust 
moneys  shall  or  may  be  deposited  or  lodged  for  safe  custody,  nor  for  the  falling 
in  pnce  or  value  of  the  trust  stocks,  property,  or  effects,  nor  for  any  other 
misfortune,  loss,  or  damage  whatsoever,  wnich  shall  or  may  happen  or  come  to 
all  or  any  of  the  trust  estates,  stocks,  funds,  annuities,  ana  premises,  or  in  the 
execution  of  any  of  the  aforesaid  trusts,  or  in  relation  thereto,  except  and  unless 
the  same  shall  happen  by  or  through  their  own  wilful  neglect  or  default  respec- 
tively ;  and  in  every  such  case  each  person  shall,  singly  and  alone,  be  answerable 
and  accountable  for  his  own  wilful  neglect  or  default,  and  not  further  or  other- 
wise ;  and  also  that  the  said  several  trustees  and  executors,  and  each  and  every 
of  them  respectively,  and  their  and  each  and  every  of  their  heirs,  executors^ 
and  administrators,  shall  and  may,  by  and  out  of  the  moneys  which  shall  come 

"  to  their  respective  hands,  under  or  by  virtue  of  this  my  will,  or  any  of  the  trusts 
thereof,  retain  to  and  reimburse  for  himself  and  themselves  respectively,  and 
allow  to  his  and  their  co-trustee  and  co-trustees,  and  co-executor  and  co-executors, 
all  loss,  costs,  charges,  damages,  and  expenses,  and  fees  to  counsel  and  solicitors 
for  advice  or  otherwise,  which  he,  they,  or  any  of  them  respectively,  shall  or  may 
suffer,  sustain,  expend,  disburse,  be  at  or  be  put  unto,  or  which  shall  or  may 
be  to  him,  them,  or  any  of  them,  occasioned  for  or  on  account,  or  by  reason  or 
means  of  this  my  will,  or  any  of  the  trusts  or  powers  thereof,  or  otherwise  how- 
ever relating  thereto.  And  I  do  hereby  nominate,  constitute,  and  appoint 
the  said  Josiah  Russell,  Joseph  Clowes,  James  Gibson,  James  Smitli,  and 
Josiah  John  Luntley,  the  younger,  executors  of  this  my  will ;  and  I  do  hereby 
revoke,  annul,  and  make  void,  all  former  and  other  wills,  codicils,  and  testa- 
mentary dispositions  made  by  me ;  and  do  declare  this  only  to  be  my  last  will 
and  testament.^ 

The  preceding  parts  of  the  will  do  not  appear  to  contain  any  other  matter 
worthy  of  notice  for  the  present  purpose,  than  that  the  testatrix,  among  other 
legacies,  gives  to  Clowes,  Gibson,  Smith,  Luntley,  junior,  and  Russell,  respec- 
tively, by  name,  unequal  legacies,  in  this  passa^  at  the  commencement  of  the 
will ; — "  I  give  and  bequeath  the  following  legacies ;  namely,  to  Joseph  Clowes, 
of  Penton  Row,  Walworth,  aforesaid.  Esquire  ;  James  Gibson,  of  Old  Street 
Road,  in  the  parish  of  St.  Luke's,  in  the  county  of  Middlesex,  yam-merchant ; 
James  Smith,  of  No.  62,  Barbican,  in  the  city  of  London,  brazier ;  Josiah  John 
Luntley,  the  younger,  of  Shoreditch,  in  the  said  county  of  Middlesex,  under- 
taker ;  Josiah  John  Luntley,  the  elder,  of  the  same  place,  gentleman ;  and 
Richard  Titford,  of  Worship-street,  Shoreditch,  in  the  county  of  Middlesex, 
weaver,  100/.  each,  for  their  own  use  respectively ;  to  each  of  the  children  of 
the  said  Richard  Titford  who  shall  be  living  at  my  decease,  lOi ;  to  Mary 
White,  my  servant  (if  living  with  me  at  the  time  of  my  decease),  200/. ;  to 
Mrs.  Ann  Clowes,  wife  of  the  said  Joseph  Clowes,  60/. ;  to  Joshua  Russell,  of 
Hart  Street,  Southwark,  in  the  said  county  of  Surrey,  gentleman,  50/. ;  to 
Mrs.  Lydia  Norman,  the  wife  of  Samuel  P^rman,  of  the  Commercial  Road, 
Middlesex,  gentleman,  19  guineas — all  for  their  own  use  respectively  ;  to 
Highbury  College,  at  Highbury,  in  the  county  of  Middlesex,  for  educatinfip 
young  men  for  the  ministry,  100/.,"^  and  so  on ;  and  then  she  gives  certain  resu 
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estates,  tnd  also  certain  penonalty,  to  Clowes,  Gibson,  Smith,  and  Luntley^ 
junior,  by  name,  and  to  Clowes,  Gibson,  and  Luntley,  junior,  by  name,  upon 
certain  specified  trusts  of  different  kinds,  including  a  trust  for  the  sale  of  some 
personalty,  but  not  for  the  sale  of  any  real  estate.  It  is  right,  however,  also  to 
state  that,  as  I  believe,  the  testatrix  does  not  in  her  will,  before  the  commence- 
ment of  the  general  indemnity  clause,  and  therefore — except  in  those  passages 
which  I  have  verbatim  read— nioes  not  anywhere  in  the  will  describe  or  mention 
any  person  or  persons  as  her  executors  or  executor,  or  mention  or  allude  to  her 
having  any  executors,  or  her  appointment  of  any,  or  intention  to  appoint  any. 

Joseph  Clowes  died  in  the  testatrix's  lifetime,  and  she  made  two  codicib, 
which  are  thus :  ^^  I  hereby  add,  as  a  codicil  to  this  my  last  will  and  testament, 
that  I  appoint  Richard  Clowes,  Esq.,  of  Penton  Row,  Walworth,  to  be 
one  of  my  executors,  instead  of  the  late  Joseph  Clowes,  Esq.,  his  father, 
bec^ueathing  to  the  said  Richard  Clowes,  Esq.,  the  sum  of  100/. ;  and  I  also 
desire  that  Mr.  Jodah  John  Luntley,  the  younger,  one  of  my  executors 
appointed  in  my  will,  be  also  appointed  to  value  whatever  property  and  effects 
I  may  die  possessed  of,  and  to  dispose  of  the  same  either  by  pubhc  auction  or 
private  sale,  to  carry  out  the  purposes  of  this  my  will.  In  witness  whereof,  I, 
the  said  Sarah  Rachael  Titford,  have  set  my  hand  and  seal  to  this  codicil,  on 
the  Slst  day  of  September,  in  the  year  of  our  Lord  IS^^.*"  ^<  I  do  hereby  add, 
as  a  second  codicil  to  my  last  will  and  testament,  that  it  is  my  wish  and  desire 
that  my  executor,  Mr.  J.  J.  Luntley,  the  younger,  should  be  paid  out  of  my 
estate  all  fair  and  reasonable  costs,  charges,  and  expenses,  for  the  valuation  and 
sale  of  my  property  and  effects,  and  whatever  business  may  arise  out  of  the 
execution  of  my  will  and  codicils.  In  witness  whereof,  I,  the  said  Sarah 
Rachael  Titford,  have  set  my  hand  and  seal  to  this  codicil  on  the  29th  day  of 
September,  in  the  year  of  our  Lord  1842.'" 

In  this  state  of  things^  the  question  in  dispute  has  arisen  :  and  first,  it  has  been 
contended,  on  the  part  of  the  Crown,  that  the  words  ^*  lands,  tenements,  or  here- 
ditaments," in  the  passage  which  runs  thus,  *^  and  not  consisting  of  lands, 
tenements,  or  hereditaments,  or  the  produce  thereof,^  do  not  mean  or  comprise  or 
refer  to  the  leasehold  lands,  the  leasehold  tenements, or  the  leasehold  hereditaments. 
I  cannot  accede  to  that  argument,  which,  in  my  opinion,  the  context  and  the 
plain  construction  of  the  will  render  inadmissible.  I  think  that  the  testatrix 
did  not  intend,  and  has  not  expressed  or  intimated  an  intention,  to  give  the 
surplus  in  question  arising  from  her  leasehold  property  for  the  charitable  pur- 

C!S  to  which  she  has  devoted  the  general  residue  of  her  personal  estate :  she 
either,  in  fact,  given  the  benefiaal  interest  in  the  surplus  of  the  leasehold 
property  to  her  executors  for  their  own  use  by  force  of  tlie  appointment  of  them, 
or  has  not  disposed  of,  nor  professed  to  dispose  of,  it  at  all.  Do  we,  then,  find 
upon  the  face  of  her  will  and  codicils,  taken  together,  an  intention  disclosed, 
that  the  surplus  of  the  leasehold  property  should  not  belong  to  the  executors 
for  their  own  use  ?, — for  so  the  question  must,  I  suppose,  be  stated,  the  case  not 
being  affected  by  the  statute  mentioned  during  the  ar^ment.  This  question, 
therdbre,  must  be  considered  in  the  first  instance  without  any  reference  to  the 
appeal  in  Dawson  v.  Clark^  and  as  if  that  case  had  never  come  under  Lord 
Eldon's  notice,  the  rule  of  law  there  applicable  to  such  cases  as  the  present 
being,  as  I  suppose,  that  the  executors  are  entitled  beneficially  to  that  portion, 
if  any,  of  the  clear  personal  estate  as  to  which  the  testamentary  instruments, 
taken  together,  do  not  exhibit  a  contrary  intention.  The  burthen  of  shewing  the 
absence  of  such  a  contrary  intention  is  not,  as  I  suppose,  incumbent  on  the 
executors.  To  that  rule,  if  existing,  the  Court  is  bound,  after  carefully 
reading  the  whole  of  the  testamentary  dispositions,  to  give  effect,  and,  holding 
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an  even  hand  between  the  parties,  not  to  be  eager  or  proue,  or  inclined  rather 
to  construe  than  not  to  construe  the  instrument  as  exhibiting  such  an  inten- 
tion. The  counsel  for  the  Crown  have  not  su^^ted  that  such  an  argument 
against  the  executors^  claim  is  furnished  by  the  (^icils»  or  either  of  them  ;  and 
taking  the  whole  of  the  testamentary  instruments  together,  and  having  referred 
to  some  of  the  authorities,  among  which  I  have  looked  at  Dawson  v.  Clark,  I 
think  that  the  Crown  has  taken  a  correct  view  of  the  codicils  in  this  respect, 
4md  that  they  do  not  bear  against  the  executors  in  this  dispute.  I  think  the 
same  of  the  general  clauses  in  the  will  for  the  indemnity  and  reimbursement  of 
the  trustees  and  executors ;  the  clause  is  of  a  common  kind,  and  it  is  plain  that, 
under  every  possible  view  of  the  will,  onerous  duties  of  a  financial  nature  might 
have  to  be  discharged,  and  that  some  expense,  or  risk  of  expense,  by  the  trustees 
aoid  executors  respectively,  as  trustees  and  executors  respectively,  might  have  to 
be  incuned.  There  was  an  indemnity  clause  in  Pratt  v.  Sladden,  and  it  may  not 
be  immaterial,  on  this  branch  of  the  subject  upon  which  I  am  now  speaking,  to 
aay  that  some  observaticms  by  Lord  Eldon  upon  such  a  clause  are  to  oe  found  in 
18  Ves.  S64.  But  it  has  been  contended  for  the  Crown,  that  neither  of  the  four 
persons  who  were  the  legatees  in^  trust  of  the  leasehold  property  could,  if  neither 
of  them  had  been  appointed  her  executor,  have  claimed  any  beneficial  interest  on 
the  surplus  in  question,  and  that,  therefore,  the  executors,  of  whom  there  were 
four,  cannot,  as  executors,  claim  such  a  beneficial  interest ;  or,  in  other  words, 
that  the  language  of  the  gift  and  the  provision  respecting  the  leasehold  property 
ia  sufficient  to  shew  that  the  executors  were  intended  to  be  excluded  m)m  ao^ 
beneficial  interest  in  the  surplus.  I  do  not,  I  confess,  feel  the  force  of  this 
argument  in  this  present  instance.  I  agree  that  generally,  if  not  universally, 
in  cases  of  this  kind,  where  one  executor  is  by  construction  excluded  from 
claiming  beneficially  as  executor,  his  co-executors  must  be  held  to  be  so  too. 
But  as  uie  question  here  is^  whether  any  one  of  the  executors  is  by  construction 
-80  excluded,  and  as  in  considering  that  question  we  must  or  may  look  at  ev^y 
part  of  the  testamentary  provisions,  the  position  of  the  other  two  executors,  who 
are  not  trustees,  ought,  for  the  present  purpose,  I  do  not  say  to  \ye  considered  as 
<xmclusive,  or  nearly  conclusive,  but  not  to  be  disregarded.  I  do  not,  however, 
know  that  the  executors^  case  here  acquires  aid  from  the  remark,  possibly  material, 
that  the  executors,  who  were  legatees  in  trust,  were  not  the  only  executors ;  or, 
from  the  remark,  which  is  perhaps  also  material,  that  the  question  arises  upon 
41  specific  bequest,  assuming  that  the  will  exhibits  an  intention  that  the  lour 
legatees  in  trust  should  not,  as  the  express  legatees  of  the  leaseholds,  or  by  the 
mere  force  of  the  express  gift  to  them  of  the  leasehcdds,  take  a  beneficial 
interest.  That  is,  I  apprehend,  a  proposition  importantly  different  from  the 
proposition  that  the  will  exhibits  an  intention  that  the  four  executors  should 
not  take  any  beneficial  interest  in  any  part  of  the  produce  of  the  leaseholds, 
418  executors.  An  exclusion  from  a  claim  in  one  character  does  not  necessarily 
imply  an  exclusion  from  a  claim  in  every  other.  In  the  present  case,  if  the 
leasehold  estates  had  been,  as  they  are,  excluded  from  the  residuary  gift,  but  had 
also  not  been  bequeathed  at  all,  nor,  except  for  the  purpose  of  exclusion,  men- 
tioned at  all,  the  executors  must,  I  suppose^  have  taken  them  beneficially, 
aubiect  or  not  subject,  primarily,  to  the  debts,  funeral  and  testamentary  expenses) 
^d  some  of  the  legacies,  and  yet,  among  the  residuary  legatees  in  trust,  excluded 
in  that  character  from  the  leaseholds,  are  the  executors,  an  observation  which 
has  been  brought  to  my  mind,  perhaps  too  frequentl)^,  by  a  remark  made  by 
Sir  William  Grant,  and  Lord  Eldon,  on  the  exceptions  of  the  plaintiff,  in 
Langham  v.  Sanfard.  This  indeed  has  not  been  denied  by  the  counsel  for  the 
Crown^  who  have  not  suggested  that  an  executor  may  not  take  beneficially,  by 
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fitroe  of  being  appointed  executor  of  a  will,  a  chattel  expressly  excluded  from 
a  residuary  gift  to  a  person  other  than  himself,  and  not  expressly  given  at  all 
as  a  residue.  The  case  of  Dawson  v.  Clarky  considered  as  decided  upon  the 
ground  on  which  Sir  Wm.  Orant  decided,  was  certainly,  I  consider,  one  lesa 
strongly  in  the  executors^  favour  than  the  present  His  language,  however, 
in  p.  416  of  the  report  in  Mr.  Vesey^s  15th  vol.,  seems  so  apposite  in  this 
instance,  that  I  will  venture  to  read  it.  After  referring  to  Robinson  v.  Taylor^ 
he  says : — ^'  The  executors  were  held  trustees  for  the  next  of  kin.  Certaiidy 
they  were  so  held  in  that  case,  as  appears  by  the  Register's  book,  though  not 
in  the  report ;  but  the  words  in  that  case  were,  <  to  my  executors  heremafter 
named  ;'  so  it  was  in  the  character  of  executors  that  they  took  the  property  in 
trust.  They  had  it  in  no  other ;  and  in  the  same  character  in  which  it  was* 
given  to  them,  the  trusts  were  imposed  upon  them.  In  that  character  th^ 
could  not,  therefore,  claim  beneficially.  There  were  other  expressims  indi- 
cating that  the  testator  considered  them  as  bearing  throughout  the  character 
of  trustees ;  but  here  the  devise  is  to  the  two  executors  by  their  names,  without 
any  reference  whatsoever  to  their  chaiticter  of  executors,  with  which  at  that  time 
they  were  not  clothed.  There  is  no  connection  between  the  appointment  of 
executors  and  this  trust,  in  the  first  part  of  the  will ;  nor  are  there  any  words 
accompanying  their  appointment,  or  subsequent  to  it,  which  imply  that  the 
testator  considered  them  as  subject  in  that  character  to  any  other  trust  than  the 
law  imposed  upon  them,  or  as  having  any  other  interest  than  that  which  the 
law  gives  them.  They  are,  therefore,  entitled  to  the  residue  for  their  own 
ben^t."  The  accurate  and  eminent  person,  whose  language  this  is,  did  not  of 
course  use  it  without  being  fully  aware  that  every  portion  of  the  will  before 
him  became  together  one  and  the  same  instrument,  and  if  not  otherwise  affected, 
is  evidence  of  the  testator^s  intention,  as  far  as  it  could  be  expressed  in  his  life* 
time.  Wilson  v.  Harris  was  considered  by  Sir  John  Leach,  who  decided  it,, 
as  not  to  be  governed  by  Dawson  v.  Clark^  and  does  not,  I  think,  govern  the 
present  case;  nor  does,  as  I  consider,  Oldham  v.  CartwrighL  Acceding 
entirely  to  the  reasoning  and  observations  of  Sir  Wm.  Grant  in  Pratt  v. 
Sladdeny  I  may  say  that  I  consider  this  testatrix  as  not  having  expressed  or 
indicated  an  intention  that  her  executors,  or  any  of  them,  should  not  take  for 
their  own  use  the  surplus  in  contention ;  a  conclusion  which  I  think  not  at 
variance  with  the  authorities.  The  last  remark,  however,  as  well  as  all  else  I 
have  said,  \^^  I  repeat,  to  be  taken  as  subject  to  the  consideration  that  arisen 
from  Lord  Eldon's  observations  upon  the  appeal  in  Dawson  v.  Clark :  while 
he  aiBrms  Sir  Wm.  Grant's  decree  in  that  case,  he  does  so  upon  a  ground 
difibrent  from  that  on  which  Sir  Wm.  Grant  had  pronounced  it ;  nor  is  there,. 
I  am  apprehensive,  a  possibility  of  denjdn^  that,  from  his  lordship^s  language  in 
discussing  the  case,  it  is  to  be  gathered,  to  say  the  least,  that  prol^bly  the 
leaning  of  his  mind  was  or  would  have  been  against  the  executors  in  a  case 
such  as  the  present.  It  is  this  which  has  made  the  question  between  the  parties 
befere  me  one  of  great  pressure,  almostof  distress,  to  my  mind.  Certainly,  from 
the  case  at  the  bar,  as  I  have  said,  the  case  of  Dawson  v.  Clark  appears  to  me  to 
be  materially  distinguishable,  and  that  in  a  manner,  so  far  as  the  ground  of 
Sir  William  Grants  judgment  is  concerned,  less  favourable  to  the  claim 
of  the  Crown  than  to  the  claim  of  the  executors  here ;  nor  perhaps  waa 
it  absolutely  necessary  for  Lord  Eldon,  taking  the  ground  he  did,  to  air 
whether  he  considered  the  eround  taken  by  Sir  Wm.  Grant  sufficient  or  insuffi- 
cient. Still  the  words  in  the  report  in  the  18th  of  Vesey  are  the  words  of  Lord 
Eldon,  and  as  such,  whether  extra-judicial  or  not  extra-judicial,  whetheriitrictljr 
and  directly,  or  not  atxictly  and  directly^  bearing  on  such  a  case  as  the  present,. 
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carry  with  them  a  weight,  which  I  hope  that  I  feel  as  I  ought  to  feel.  But  I 
have  before  me  the  judgment  of  Sir  Wm.  Grant  in  Dawson  v.  Clarke  and  the 
judgment  also  in  Soutkouae  v.  Bate^  of  the  same  learned  Judge,  who,  upon  the 
latter  occasion,  more  than  two  years  after  Lord  Eldon  disposed  of  Dawson  v. 
Clarkj  thus  expressed  himseli : — ^^  A  distinction  was  attempted  to  be  made 
with  respect  to  the  personal  property  in  favour  of  the  executors,  on  the  ground 
of  niy  opinion  in  Dawson  v.  Clark.  I  do  not  know  whether,  upon  the  appeal, 
the  Lord  Chancellor  meant  absolutely  to  overrule  that  opinion  ;  but  from  the 
note  with  which  I  have  been  furnished,  it  is  clear  that  he  did  not  concur  in  it. 
Had  I  been  aware  that  it  would  have  been  thought  liable  to  so  much  doubt, 
I  should  have  stated  more  fully  the  reasons  upon  which  I  thought,  and  still 
think,  that  the  executors,  as  such,  would  have  been  entitled,  even  if  it  had  been 
decided  that  they  did  not  take  by  the  direct  bequest.^  Believing  as  I  do  that 
Sir  Wm.  Grant  would  have  considered  the  present  case  as  one  at  least  as 
strong  in  the  executors^  favour  as  Dawson  v.  Clarke  and  entertaining  also 
myself  the  opinion  that  the  executors  here  are  right,  and  not  considering 
that  I  am  bound  to  decide  against  them,  I  have,  after  much  hesitation, 
mainly  occasioned  by  Lord  £ldon''s  remarks  in  Dawson  v.  Clarky  and  much 
doubt  arising  chiefly  from  the  same  source,  come  to  the  conclusion  that  my 
decision  in  this  case  ought  to  be  against  the  Crown,  and  I  so  dispose  of  the 
case. 
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July  17  and  21,  1846. 
NOBRIS  V.  NoRBis.(a) 

WtO—ConiiruetUm. 

Upwa  ih€  following  bequett^'**  To  my  belavtd  wife  I  give  all  my  iniemi  in  my  house  at  Lanender* 
Mill,  the  furniture,  books,  pictures,  wines,  8fc.  Sfc.** — it  was  held  that  the  gift  was  not  eoi^lned  to 
the  furniture  and  other  articles  in  the  house  at  LavenderMU  at  the  time  <if  the  testaior's 
death. 

JAMES  NORRIS,  the  testator  in  this  cause,  by  his  will,  dated  the  14th  of 
February,  1882,  after  making  certain  bequests,  proceeded  as  follows  :— 
<<  To  my  beloved  wife  I  give  all  my  interest  in  my  house  at  Lavender-hill,  the 
famiture,  books,  pictures,  wines,  &c.  &c. ;  ^  and  then  gave  directions  for  the 
conversion  and  investment  of  the  residue  of  his  property.  The  testator  died  on 
the  1st  of  December,  1838,  and  the  inll  was  proved  shortly  afterwards.  This 
suit  was  instituted  by  the  widow,  for  the  administration  of  the  estate,  and  a 
question  arose  at  the  hearing  as  to  the  right  to  the  testator*s  furniture  and 
eiSects  not  in  the  house  at  Lavender-hill  at  the  time  of  his  death. 

Swanstan  and  J.  Bailey^  for  the  plaintiif,  contended  that  the  gift  extended 
to  all  the  testator's  furniture  and  eifeots,  wheresoever  situate,  and  that  the  terms 
oi  the  bequest  did  not  necessarily  confine  the  gift  to  the  furniture,  &c.  in  the 
house  at  Lavender-hill.  The  present  case  di&red  from  that  of  Colleton  v. 
Garth  (6  Sim.  19)»  where  a  testator  had  given  the  lease  of  his  house  in  Baker- 
street,  and  the  household  furniture,  plate,  pictures,  and  certain  other  articles 
therein,  and  he  afterwards,  upon  the  expiration  of  the  lease  of  the  house  in 
(a)  Bipoftid  bj  0. 8.  AumrTT,  Btq.,  Btttiilir-stJftw. 
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Baker-Street,  took  another  house,  and  removed  his  famiture  to  it :  there  the 
Court  held  that  the  bequest  had  totally  failed  by  the  change  of  circumstances. 
The  case  of  Land  v.  JDevaynes  (4  Bro.  Ch.  Cas.  537)  more  nearly  resembled 
the  present,  and  was  applicable  here.  In  that  case  a  testator  gave  all  his  plate 
and  linen  in  his  house  in  S.  (with  the  lease)  to  his  wife  ;  he  had  but  one  set  of 
plate  and  linen,  which  was  usually  removed  with  the  family  from  house  to 
iiouse.  The  plate  happened  to  be  at  B.,  the  country-house,  at  the  time  of  the 
testator'^s  death,  but  they  were  held  to  pass  to  the  wife. 

Jiolt  and  GlasaCy  for  the  executors,  submitted  that  the  terms  of  the  bequest 
were  confined  to  the  articles  which  might  be  in  the  house,  the  testator'^s  interest 
in  which  was  given  to  the  wife. 

Goldfinchy  for  the  infant  defendants. 

The  Vice-Chancellob. — My  impression  is,  that  it  would  be  giving  too 
strong  an  effect  to  the  position  ot  the  words,  and  to  the  use  of  the  definite  article, 
to  hold  that  the  words  are  local.  I  think  that  there  is  enough  to  create  conjec- 
ture and  suspicion  that  the  testator  meant  to  confine  the  gift  of  the  furniture 
to  the  articles  in  the  house ;  but  I  think  there  is  no  more  than  that.    My  im- 

fression  is,  that  it  is  a  general  gift ;  but  if  that  impresssion  should  be  removed^ 
will  mention  the  case  again. 

July  21. — The  Vxce-Chancelloe  gave  to  the  parties  a  written  judgment, 
of  which  the  following  is  a  copy  : — **  I  have  reconsidered  the  will  in  this  case, 
and  have  not  chang^  the  opmion  which  I  had  at  the  close  of  the  argument. 
There  may  be  room  to  suspect  or  conjecture  that,  in  using  the  expression  <  the 
furniture,  books,  pictures,  wines,  &c  &c.,'  the  testator  had  in  his  mind  only 
such  effects  within  the  description  as  were  then,  or  as,  at  his  death,  might  be  in 
the  dwelling-house  then  occupied  by  him ;  especially  when  their  place  in  the 
will  is  observed.  But  the  expressions  themselves  have  not  necessarily  so 
restricted  a  meaning — have  not  necessarily  any  local  reference.  It  would,  I 
think,  be  giving  too  much  weight  to  the  use  of  the  definite  article,  and  the  par- 
ticular position  of  the  phrase,  so  to  confine  the  construction.  The  language 
must,  I  conceive,  be  taken  to  have  been  used  generally,  not  with  regard  to 
any  particular  place,  nor  with  regard  only  to  such  <  furniture,  books,  pictures^ 
wines,  &c.  &C.,  as  he  had  when  he  made  nis  will."^ 
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July  17  and  21,  1846. 
Stone  v.  Habrison.  (a) 

Will^CimttrueHon^-Iniermidiate  mtereii'—JUfidue, 

A  tttiator  gave  to  A,  B»,  a  married  woman^  an  annual  eum  of  200/.  for  her  life,  for  her  eeparate 
tue;  and  after  her  deeeaee,  he  gave  the  turn  q/*  6,666/.  13t.  4d.  Three  per  Cent.  Coneolidated  Bank 
Annuittee,  to  be  divided  equally  among  eueh  of  her  children  as  ehoutd  attain  the  age  qf  21  yeare. 
A,  B,  survived  the  testator,  and  died,  leaving  six  children,  five  only  qf  whom  had  than  attain€d2l : 
^-Held,  that  the  dividends  on  the  sixth  part  qf  the  said  Bank  Annuities,  becoming  due  betweem 
ike  death  of  A.  B,  and  the  minor's  attaining  21,  did  not  go  to  the  testator's  residuary  legatee, 

GEORGE  HARRISON,  late  of  the  Heralds'  College  London,  Esquire,  by 
his  will,  which  was  in  the  form  of  instructions  for  a  will,  dated  the  8th  of 
April,  1821,  desired  to  give  to  his  sister,  Mary  Page,  widow,  an  annual  sum  of 
(«)  BtporUd  bj  G.  S.  Allnutt,  Esq.,  Barrister.at-Uw. 
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9002.  during  her  natural  life ;  and  after  her  decease,  he  deaired  that  the  same 
annual  sum  oe  continued  to  her  two  sons,  Daniel  Charles  Rogers  (who  had  (at 
several  years  assumed  the  name  of  Valentine  Lett),  and  Willian  Henry  HarrisoD 
Page,  during  their  joint  natural  lives,  to  be  equally  divided  between  them;  and 
after  the  decease  of  either  of  them,  then  the  survivor  to  receive  the  whole  annual 
sum  of  SOD/,  during  the  remainder  of  his  natural  life ;  he  also  desired  to  give  to 
the  said  Daniel  Charles  Rogers  an  annual  sum  of  900L  during  the  term  of  his 
natural  life ;  and  after  his  decease,  the  same  annual  sum  of  SOOl  to  be  continued 
to  his  wife  during  the  term  of  her  natural  life,  for  her  sole  and  separate  use  and 
benefit ;  and  after  the  decease  of  both  of  them,  he  desired  that  the  sum  of 
6,666/.  13s.  4d.  Three  per  Cent.  Consolidated  Bank  Annuities  be  transferred 
eaually  among  such  of  their  children  as  should  attain  the  age  of  21  years, 
wnich  sum  of  6,666Z.  13s.  4d.  would  produce  an  annual  sum  of  SCO/.  He  also 
desired  to  give  to  his  great  niece,  Mrs.  Stone,  wife  of  Mr.  Robert  Stone,  of 
High  Street,  Marylebone,  an  annual  sum  of  SCO/,  during  her  life,  for  her 
separate  use,  and  after  her  decease,  he  gave  the  sum  of  6fimL  13s.  4d.  Three 
per  Cent.  Consolidated  Bank  Annuities  to  be  divided  equally  among  such  of  her 
children  as  should  attain  the  age  of  21  years.  The  testator  appointed  his 
nephew,  Samuel  Harrison,  and  the  said  Daniel  Charles  Rogers  and  Robert 
Stone,  his  executors.  At  the  end  of  the  document  the  testatcn:  expressed  a 
desire  "  that  these  instructions  might  be  formed  into  a  will ;  and  until  tnen,  that 
they  should  be  considered  as  his  last  will  and  testament.^  The  testator  died 
on  the  16th  of  April,  1821,  and  these  instructions  were  admitted  to  probate  on 
the  27th  of  the  same  month,  by  the  Prerogative  Court  of  Canterbury.  Mary 
Elizabeth  Stone,  the  testator's  great  niece,  died  on  the  7th  of  May,  1846,  leaving 
six  children  her  surviving,  and  having  had  no  other  child  who  lived  to  attain 
the  age  of  21  years.  At  the  death  of  Mrs.  Stone,  all  her  children  excepting 
one,  Geormana  Stone,  one  of  the  plaintiffs,  had  attained  21,  and  five  sixth 
parts  of  the  amount  of  stock  which  had  been  treated  by  the  executors  for  the 
purpose  of  answering  this  bequest  were  sold  out,  and  the  produce  paid  to  the 
five  cliildren  who  had  attained  their  majority.  The  question  now  in  dispute 
was  as  to  the  interest  upon  the  remaining  sixth  part,  until  Greorgiana  Stone 
became  of  age.  With  regard  to  this  question,  the  bill  prayed  "  that  it  might 
be  decreed  that  the  remaining  one-sixth  of  the  said  J  uly  dividend,  and  the 
dividend  which  became  due  in  January,  1846,  and  all  future  dividends  which 
should,  during  the  minority  of  the  plaintiff*,  Georgiana  Stone,  become  due  upon 
the  said  sum  of  1,077/.  15s.  8d.  Three  per  Cent.  Consolidated  Bank  Annuities^ 
would  belong  to  the  said  plaintiff^  in  case  she  should  attain  her  age  of  21  years  ; 
and  in  case  of  her  death  under  that  age,  would  belong  to  the  other  plaintiffs 
in  equal  fifth  shares,*"  and  for  investment  and  accumulation. 

Russell  and  Campbell,  for  the  plaintifi^s,  contended  that  the  gift  was  to  a  class 
which  eventually  might  be  less  or  more  in  number,  but  which  class  must 
eventually  take  the  whole.  At  the  time  of  the  death  of  the  tenant  for  life,  there 
were  several  persons  then  in  being  who  took  vested  interests  in  the  whole  fund* 
defeasible  only  as  between  themselves.  The  fund,  therefore,  being  so  disposed  of, 
the  dividends,  during  this  minority,  did  not  fall  into  the  residue. 

Wigram^  for  the  residuary  legatee,  argued  that  the  intermediate  interest  yn» 
undisposed  of  and  fell  into  the  residue,  and  cited  Wyndham  v.  Wyndham  (a) 

(a)  Wvndham  t.  Wyndham.    1790.— A  testator  nephew,  H.  W.  W.,  if  any ;  if  not,  to  the  defendant 

ordered  his  trustees,  ont  of  certain  fands,  to  pay  to  W.  W.,  and  gate  the  residue  of  his  effects  to  hi» 

hia  wife  what  should  be  retomed  to  her  of  her  por-  wife.    The  niece  and  nephew  had  neither  of  thenu 

tion ;  and  to  invest  the  residue  in  funds,  to  pay  her  children.   The  intermediate  interest,  from  the  deatb 

tha  interest  for  life ;  then  to  pay  the  interest  to  his  of  the  niece  to  that  of  the  nephew,  was  held  nott» 

Bieoe,  for  life ;  then  to  pay  the  principal  to  her  chil-  follow  the  pnndpali  but  to  fall  into  the  residua, 
dren,  if  any ;  if  not,  to  the  younger  children  of  his 
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(3  Bro.  Ch.  Ca.  58),  Shawe  v.  Cunliffe  (4  Bro.  Ch.  Ca.  144),  (a)  Harris 
V.  Lhyd  (Turn.  &  Russ.  310).  (6)  In  Leakey.  Robinson  (2  Mer.  384),  Sir 
William  Grant,  M.  R.,  said,  **  No  direction  having  been  ^ven  as  to  the  surplus 
interest  of  the  two  moieties  of  the  mortgage-money,  it  will  make  part  of  the 
residue ;  for  although  the  interest  of  residue  goes  with  the  capital,  that  of  par- 
ticular legacies  does  not,  even  supposing  it  be  the  payment,  and  not  the  vesting, 
that  is  postponed,^  &c. 

Moore,  for  the  executors. 

The  Yice-Chancellob  said  that  bis  impression  was,  that  as  there  were 
children  who  attained  SI,  the  gift  was  to  them,  subject  to  opening  in  favour  of 
those  who  should  afterwards  attain  21.  The  sixth  part  should  be  brought  into 
court,  and  the  dividends  accumulated,  with  liberty  to  apply.  He  would, 
li9wever,  mention  the  case  again  in  a  few  days,  should  his  opinion  be 
changed. 

JulyiL 

The  Vice-Chakcklloe  gave  to  the  parties  a  written  judgment,  of  which 
the  following  is  a  copy  :— 

I  have  considered  the  will  in  this  case,  and  in  addition  to  the  cases  mentioned 
at  the  bar  {Wyndham  v.  Wyndkam^  Shatoe  v.  Cunliffe,  Leake  v.  Bobinsonj 
axidHarris  v.  Lloyd),  of  which  I  question  neither,  I  baveJooked  at  various  autho- 
rities of  a  different  kind,  the  bearing  of  which  upon  the  construction  of  the  will 
appeared  to  me  possible.  Among  them  I  may  mention  Taylor  v.  Johneon 
(8  P.  Wms.  504),  Ellison  v.  Mrey  (1  Ves.  Ill),  Shepherd  v.  Ingram 
(Amb.  450),  MUls  v.  Norris  (5  Yes.  385),  WhUbread  v.  Lard  St.  John 
f  10  Ves.  152),  Gilbert  v.  Boorman  (11  Ves.  288),  Davidson  v.  Dallas  (14  Ves. 
£76),  and  DeffUs  v.  Goldschmidt  (19  Ves.  566).  It  struck  me  that  these,  or 
flome  <^  them,  might,  as  well  as  others,  which  I  need  not  enumerate,  be  thought 
perhaps  rdlevant.  On  the  whole,  I  remain  of  opinion  that  the  testator's 
mesit  niece,  the  wife  of  Mr.  Robert  Stone,  having  survived  the  testator,  and 
having  left  at  her  decease  children,  of  whom  some,  though  not  all,  had  attained 
majonly  in  her  lifetime,  the  residuary  legatee  is  excluded  from  claiming  anv 
portion  of  the  dividends,  subsequent  to  her  decease,  upon  6,666/.  ISs.  4a. 
Three  per  Cent.  Consols,  given  "after  her  decease,^  **to  be  divided  equally  am(»^ 
«uch  her  children  as  shall  attain  the  age  of  21  years.^  With  any  question,  u 
there  was  a  question,  between  the  child  who  had  not,  and  the  children  who  had, 
attained  majority  in  the  lifetime  of  Mrs.  Stone,  the  residuary  legatee  has  nothing 
and  had  nothing  to  do.  I  say,  if  there  was  a  question,  because  the  adult 
children  have  consented  that  the  minor  shall,  in  the  event  of  attaining  nunoriti^, 
be  considered  as  entitled  to  an  equal  share,  and  this  from  the  death  of  their 
mother,  for  which  the  decree  is  to  provide.  I  collected  that  there  was 
not  any  child  of  Mrs.  Stone  that  died  in  her  lifetime,  having  attained 
majority. 

(a)  Shanoe  t.  Cvtnt^t,    lOfh  and  1  Itk  Deeember,  Lord  Eldon.— Legacy  in  traat  for  the  cUldren  of  A., 

1792.    Lorda  Commisaioners  Eyre,  Aahurat,  and  to  be  eqaidly  divided  between  theni,  with  baneilt  of 

^^laon.— Where  a  legacy  depends  on  a  contingency,  sunriTorahip,  and  a  protition  for  maintenance  oat 

the  intermediate  interest,  between  the  death  of  the  of  the  interest,  A.  having  no  children  at  the  death  of 

teaant  for  life  and  the  contingency  happeninff,  does  the  testator : — Held,  that  afker-born children  wovld 

not  follow  tbe  principal,  bat  fells  into  the  residue.  take,  and  that  the  interest  till  the  birth  of  a  child 

(ft)  Harris  t.  Lloyd.  July  8  and  August  1,  1823.  fell  into  the  residue. 
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VICE-CHANCELLOR  KNIGHT  BRUCFS  COURT. 

July  29  and  SI,  1846. 

Smith  v.  BARNEBY.(a) 

Wilh^Comtruetion — TTonb  **  my  ptrmmalj  and  mot  my  real  repreieniafwe.*' 

A  tetiator  pave  certain  freehold  eetatee  to  trwteee,  tqnm  tnuie/or  Me  wife  for  life ;  and  efter  her 
decease,  upon  trtute/orA.B,  for  life;  and  after  her  deeeaee^for  the  first  and  other  eone  of  A,  B.^ 
tn  tail,  with  remainder  to  her  daughters,  ae  tenants  in  common,  with  divert  remainders  over;  and  then 
gave  his  leasehold  and  copyhold  property  (which  woe  qf  the  nature  qf  personal  estate),  upon 
similar  trusts,  yet  so,  nevertheless,  that  the  said  leasehold  and  copyhold  estates  should  not,  as  to 
the  ^ect  or  purpose  of  transmission,  vest  absolutely  in  any  child  qf  a 'tenant  for  l\fe,  unless  suck 
child  should  live  to  attain  the  age  of  21  years,  and  so  that,  in  dtfault  qf  any  person  becoming 
entitled  thereto  under  the  will,  the  same  should  be  in  trust  for  the  testator's  personal,  and  not  Ait 
real  representative.  The  testator  made  his  wife  sole  residuary  legatee  of  his  personal  estate,  and 
cpppointed  her  sole  executrix  of  his  will.  Upon  the  death  cf  the  eurviving  tenant  for  life,  the 
subsequent  limitations  to  the  children  having  failed,  it  was  held  that  the  representative  qfthe 
widow  was  entitled  to  the  leasehold  and  copyhold  property,  to  the  exclusion  qfthe  next  qfiin  qfthe 
testator. 

By  the  words  ** personal  representatives,**  or  "  legal  personal  rqtreseniatives"  must  ordinarily  and 

primd facie  be  understood  '*  executors  or  administrators.** 
'  A  bequest  made  to  a  pereonal  representative  must  generally  be  understood  as  made  to  that  representor 
tive,  not  for  his  own  benefit,  but  for  the  purposes  for  which  he  held  or  could  hold  the  general 
personal  estate  qfthe  individual  qf  whom  he  was  described  as  personal  representative. 

THOMAS  NEWNHAM,  by  his  will,  dated  the  8th  of  October,  1819, 
after  reciting  his  marriage  settlement,  whereby  certain  property  was  limited 
to  him,  his  heirs,  executors,  administrators,  and  assigns,  upon  the  decease  of 
his  "  dear  and  loving^  wife ;  and,  failure  of  issue  by  her,  confirmed  the  said 
settlement,  and  devised  all  his  freehold,  copyhold,  and  leasehold  estates,  not 
comprised  in  the  settlement,  to  trustees,  upon  trust,  as  to  the  Bromsgrove  and 
Belbroughton  property,  portions  of  the  said  estates,  to  raise  money  for  the 
payment  of  a  mortgage ;  and  subject  thereto,  upon  trust  for  his  ^^  dear  and 
loving  wife  Pendope,^  her  heirs  and  assigns  for  ever ;  and  as  to  all  the  other 
property  devised  or  bequeathed  to  his  said  trustees,  upon  trust  for  the  paiF- 
ment  of  the  fines  for  renewals,  chief  rents,  8ec.,  and  to  pay  the  rents  to  his  said 
wife  Penelope  and  her  assigns,  for  her  life,  or  during  the  said  testator^s  terms 
in  the  said  property,  with  powers  to  fell  timber  and  sellthe  same  for  her  benefit, 
as  therein  mentioned.  And  after  the  decease  of  his  said  wife,  he  gave  the  said 
property,  and  after  her  decease  and  failure  of  issue,  he  gave  the  property  com- 
prised in  the  settlement,  to  the  said  trustees,  upon  trust,  as  to  the  freeholds,  to 
pay  the  rents  to  his  niece,  Charlotte  Elizabeth  Steward,  and  her  assigns,  for  her 
life ;  and  after  her  decease,  in  trust  for  her  first  and  other  sons,  in  tail ;  with 
remainder  to  her  daughters,  as  tenants  in  common,  with  remainder,  in  trust, 
for  his  niece,  Mary  Ann  Steward,  and  her  sons  and  daughters,  in  a  similar 
manner;  with  reniainder,  in  trust  for  his  nephew,  Thomas  Steward,  and  his 
sons  and  daughters,  in  a  similar  manner ;  and  in  default  of  such  issue,  in  trust 
for  the  testator's  own  right  heirs  for  ever.  And  aJS  to  the  said  leasehold  and 
copyhold  property,  the  testator  directed  his  said  trustees  to  stand  possessed 
thereof,  ^^  upon  such  trusts,  and  for  such  intents  and  purposes,  as,  allowing  for 
the  different  nature  and  qualities  of  the  estates,  would  best  and  nearest  corre- 
spond with  the  trusts,  intents,  and  purposes  thereinbefore  by  him  declared  of 
the  freehold  part  of  his  said  messuage  and  other  hereditaments  at  Bromsgrove 
aforesaid,  so  that  the  said  leasehold  and  copyhold  estates  might  be  enjoyed  by 
the  person  or  persons  for  the  time  being  entitled  under  that  his  will  to  the  said 
(a)  Reported  by  O.  S.  Allnutt,  Esq.,  Barriater-at-Uw. 
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freehold  part  of  the  said  messuage  and  other  hereditaments,  and  might  go  along 
with  the  same  so  far  as  the  rules  of  law  or  equity  would  permit ;  yet  so,  never- 
thdess,  that  the  said  leasdiold  and  copyhold  estates  should  not,  as  to  the  effect 
or  purpose  of  transmission,  vest  absolutely  in  any  child  of  any  person  thereby 
made  tenant  for  life,  unless  such  child  should  live  to  attain  the  age  of  twenty- 
one  years,  and  so  that,  in  default  of  anj  person  becoming  entitled  thereto 
tinder  that  his  will,  the  same  should  be  m  trust  for  his  (the  said  testator'^s) 
persond,  and  not  his  real  representative.*^  The  testator  also  gave  to  his  said 
wife  Penelope  all  his  money,  and  securities  for  money,  and  all  his  personal 
estate  and  effects  whatsoever  and  wheresoever  (except  what  he  had  otherwise 
disposed  of  by  bis  said  will),  upon  trust  to  pay  nis  debts  and  funeral  and 
testamentary  expenses,  and  to  raise  the  sums  of  8,000/.  and  1,000/. ;  and, 
subject  thereto,  ne  gave  the  surplus  to  his  said  wife  Penelope,  her  executors, 
administrators,  and  assigns,  for  her  and  their  own  use  and  benefit.  Pro- 
-Fision  was  then  made  for  raising  the  8,000/.  and  1,000/.,  in  case  the  residue 
of  the  personal  estate  should  prove  insufficient.  These  sums  were  to  be  ap- 
plied as  follows :  the  8,000/.  as  a  legacy  to  the  wife,  and  the  1,000/.  as  a  gift 
to  the  trustees,  upon  trust  to  invest  and  pay  the  dividends  to  the  wife,  for 
ber  life ;  and  after  her  decease,  to  transfer  the  principal  to  the  said  Mary  Anne 
Steward,  her  executors,  administrators,  and  assigns.  The  testator  then 
appointed  his  said  wife  Penelope  sole  executrix  of  his  will.  The  testator  died 
mortly  after  the  date  of  his  will,  and  the  same  will  was  proved  by  his  widow  in 
January,  18S0«  In  May,  1841,  the  widow  died  intestate.  Mary  Ann 
Steward,  who  married  Henry  Evans,  and  Charlotte  Elizabeth  Steward,  died 
without  having  bad  any  issue.  A  question  having^  arisen  as  to  the  title  to  the 
leasehold  and  copyholdf  property  of  the  testator,  this  bill  was  filed  by  the  trus- 
tees, for  the  purpose  of  obtaining  the  judgment  of  the  Court.  The  claimants 
were  the  administrators  of  the  testator^s  widow,  the  persons  representing  the 
next  of  kin  of  the  testator  at  the  time  of  his  death,  and  the  persons  representinff 
the  next  of  kin  of  the  testator  at  the  time  of  the  death  of  the  last  tenant  for  life 
of  the  property  under  the  will. 

Swanston  and  E.  6.  White^  for  the  plaintiffs. 

Wigram  and  Campbell^  for  the  personal  representative  of  the  widow,  who 
was  also  the  personal  representative  of  the  testator,  contended  that  he  was 
entitled  to  the  whole  of  the  property,  as  under  the  will  the  ultimate  reversion 
Tested  in  the  widow  as  residuary  legatee.  As  personal  representative  of  the 
testator,  also,  he  was  entitled  under  the  terms  of  the  will.  In  Holloway  v. 
Clarksan  (S  Hare,  6S1),  Sir  James  Wigram  expressed  his  opinion  that  the 
'Conclusion  to  be  drawn  from  the  more  modem,  not  unsupported  by  some  of  the 
earlier  cases,  was  that,  under  a  ^ft  simply  to  **  representatives,  legal  repre- 
sentatives, ^*  personal  representatives,^  andf  to  *<  executors  and  administrators,^ 
the  hand  to  receive  the  money  was  that  of  the  person  constituted  representative 
by  the  Ecclesiastical  Courts.  In  Taylor  v.  Beveriey  (1  Coll.  108)  it  was  held 
that  the  words  ^^  legal  personal  representative  '^  must  be  construed  in  their 
ordinary  sense,  and  not  as  importing  kindred  or  representatives  in  blood. 
Price  V.  Strange  (6  Madd.  159)  ;  Saberiah  v.  Skeeh  (1  Russ.  &  Myl.  687), 
and  Daniel  v.  Dudley  (1  PhiUips,  1)  are  to  the  same  effect.  In  Baines  v.  Ottey 
(IMyl.  &  Keen,  465),  the  words  **  personal  representative  ^  were  held  to  mean 
next  of  kin ;  but  the  testatrix  in  that  case  was  alluding  to  the  representative  of 
a  third  party,  and  not  of  herself — in  that  case,  too,  the  words  were,  *Mo  or 
amongst  sudi  person  or  persons  as  would  be  the  personal  representative  of  M. 
K.,^  &c.,  whicn  will  distinguish  it  from  the  present  case.  Tne  testator  having 
used  the  singular  number — **  personal  representative  ^ — appears  particularly  to 
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point  to  hia  widoW|  whom  he  made  sole  executrix.  The  dngiilar  mamber  alac^ 
Deing  used,  the  testator  could  not  have  intended  to  allude  to  a  class  of  persons 
as  his  next  of  Lin.  {Collier  v.  Squire,  3  Russ.  467 ;  JValUs  v.  Tapbr, 
8  Sim.  241 ;  Sandere  y.  Franks,  2  Mad.  147;  Stocks  v*  Dadsley,  1  Keen, 
S25.)  The  representative  of  the  widow  would,  however,  take  one-half,  if  the 
Court  should  consider  that  the  words  used  bj  this  testator  mean  next  of  kin,  as 
the  property  must  be  distributed  among  those  who  were  the  testator^'s  next  of 
kin  at  the  time  of  bis  death*  (CSotfton  v.  CoHm,  3  Bea.  67 ;  Smiih  v.  SmiUh,^ 
12  Sim.  817 ;  Ma^rs  v.  Hooper,  4  Bra.  Cb.  Ca.  207.) 

Russell  and  Oi^^xrdj  for  the  representative  of  the  persons  who  were  the 
testator'^s  next  of  km  at  the  time  of  his  death. — The  property  in  question  was. 
not  intended  by  the  testator  to  be  included  in  the  residuary  bequest  to  his  wife. 
The  mode  in  which  the  words  ^*  personal  representative  ^  are  introduced  shews 
that  the  testator  used  them  merely  for  the  purpose  of  excluding  his  heir-at-law. 
The  word  ^*  representative  "  is  used  in  the  Statutes  of  Distribution  with  refer- 
ence to  next  of  kin,  and  in  the  present  case  it  ou^t  to  be  interpreted  in  its 
natural  and  ordinary  sense.  {Ratmsey  v.  Blamire,  4  Russ.  384 ;  FaMn  v.  Hillsy 
1  Myl.  &  Keen,  470 ;  Pigot  v.  Pigot,  1  Ves.  sen.  835 ;  Long  v.  BlackaU^ 
8  Ves.  486;  Minster  v.  Wraith,  13  Sim.  52.)  The  expression  '<  legal  repre- 
sentatives  ^'  has  been  held  to  mean  next  of  kin  (Walter  v.  Makin,  6  Sim,  148)» 
and  there  is  no  difference  between  ^^  Ic^l  representatives  ^  and  **  personal 
representatives."  (Sabertonv^Skeels,  I  Buss.  &  Myl.  587  ;  Jennings  v.  GuUi- 
mere,  8  Ves.  146.) 

Teed,  Faber,  RoU,  Lee,  HaUett,  endlBarber,  for  the  several  persons  who  weie 
the  testator^s  next  of  kin  at  the  time  of  the  death  of  the  surviving  tenant  for  life. 
— The  terms  in  which  the  testator  in  the  will  speaks  of  his  wiie,  as  ^<  lus  dear 
and  loving  wife,^*  &c.,  are  inconsistent  with  the  notion  of  his  alluding  to  her 
when  he  speaks  of  his  personal  representative.  The  word  **  executnx  "^  also 
occurs  several  times  in  the  will,  and  therefore  it  is  not  likely  that  the  testator 
expressly  alludfd  to  his  wife  when  he  used  the  words  in  question.  They  coo* 
tended  that  tt*.  iiext  of  kin  living  at  the  death  of  the  tenant  for  life  were  the 
persons  among  whom  this  property  should  be  divided,  and  that  the  widow  was 
not  entitled  under  the  term  ^*  personal  representative.'^  (Bailey  v.  Wright, 
18  Ves.  49.)  They  cited  also,  as  to  the  meaning  of  the  term  <<  personal  repre* 
sentatives,''  Daniel  v.  Dudley  (1  Phillips  1)  ;  Bridge  v.  Jbbott  (8  Bfx>.  Ch. 
Ca.  224) ;  Baines  v.  Ottey  (1  Myl.  &  Keen,  465) ;  Butler  v.  Bushmel  (3  Myl. 
&  Keen,  232);  Briden  v.  Hewlett  (2  Myl.  &  Keen,  90)  ;  Jones  v.  Colbeck 
(8  Ves.  82) ;  Bird  v.  Wood  (2  Sim.  &  Stu.  400) ;  Clapton  v.  Bulmer  (5  Myl. 
&  Cr.  108) ;  Evans  v.  Charles  (1  Anst  128).  The  personal  representative  ia 
here  intended  to  take  beneficially  instead  of  the  heir,  and  not  as  a  trustee,  as  an 
executor  or  administrator  would.     (Withy  v.  Mangles,  4  Bea.  358.) 

The  ViCB-CHAMCBLLOBi — Since  the  commencement  of  the  amunent,  the 
opportunity  which  it  has  afforded  me  of  considering  the  will  and  examining 
antborities  has  enabled  me  to  dispose  of  the  case  to  my  satisfection  now*. 
It  is  likely  that  the  draft  of  the  will  in  this  case,  after  it  had  beoi  settled, 
was  altered  by  some  other  band ;  that  it  was  not  submitted  to  the  person 
by  whom  it  was  originally  settled.  However,  whether  that  ^oonjectnie 
be  well  or  ill  founded,  the  instrument  to  be  considered  is,  of  course,  the  will 
as  it  stands;  the  question  in  the  oause  being,  what  is  the  meaning  of  the 
words  ^Hn  trust  for  my  personal,  and  not  my  real  representative,  which 
that  document  contains.^  It  is  agreed  on  all  hands  that  the  word 
^^  personal,"  being  an  adjective,  the  substantive  to  which  it  belongs  is  **  lepre- 
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teDtative,*^  understood  or  expressed ;  but  if,  instead  of  this  word,  the  substantive 
were  **  estate,^'  that,  I  apprehend,  would  be  a  disposition  against  the  claim  of 
each  class  of  the  next  of  kin,  as  the  widow  was  sole  residuaiy  legatee.  Now, 
whatever  may  be  thought  of  the  singular  word  ^'  represaitative,^  or  of  the  word 
** representatives,^  or  of  the  expressions  "legal  representative,**^  or  ^Hegal 
representatives,^  I  apprehend  that  by  the  words  "  personal  representative,^  or 
the  words  "  legal  personal  representative,^  must  ordinarily  and  primd  facie  be 
taken  to  be  understood  "  executors  or  administrators ;""  that  is,  represenlative  in 
law  as  to  the  personal  estate,  not  of  kin  or  kinsman,  not  a  wife  or  husband,  not 
a  person  entitled  by  the  statute  to  claim  distribution.  Generally'  also,  and 
primd  facief  as  I  suppose,  a  bequest  made  to  a  personal  representative  (without 
the  expression  is  to  be  so  accompanied)  must  oe  understood  as  made  to  that 
representative,  not  for  her  or  his  own  benefit  necessarily,  but  for  the  purposes, 
whatever  they  might  be,  for  which  either  she  or  he  held,  or  could  hold, 
the  general  personal  estate  of  the  individual  of  whom  she  or  be  was  described 
as  ^'  personal  representative.^  Such  being  the  effect  and  meaning  of  the  lan- 
guage of  the  will  before  me,  and  in  dispute  in  this  cause,  the  case  decides 
itseu  against  the  next  of  kin,  as  classes,  and  in  favour  of  the  widow,  who 
was  sole  executrix  and  sole  residuary  legatee.  Of  course,  the  context  of  the 
will  containing  the  words  •*  personal  representative**  may  be  such  as  to  render 
it  necessary  or  proper  to  reaci  them  as  importing  consanguinity,  or  as  refening 
to  a  distribution,  which  would  have  taken  place  if  there  bad  been  an  intestacy. 
The  question  is,  whether  this  will  is  to  be  considered  in  either  of  those  two 
latter  modes ;  and  it  lies  on  those  alleging  either  of  those  modes  of  expression  to 
shew  that  the  testator's  intention  is  plainly  so ;  to  shew  more  than  a  mere 
doubtful  sense ;  since  causing  only  a  doubt  leaves  the  expression  in  possession  of 
all  its  proper  force.  Having  madfe  a  particular  disposition  of  his  real  estate,  of 
which  the  ultimate  limitation  was  in  favour  of  iiis  right  heirs,  the  testator 
makes  a  similar  disposition  of  his  personalty,  substituting  only  for  the  ultimate 
disposition  one  in  favour  of  his  personal  representative.  I  cannot  venture  to 
infer  merely  from  this,  and  against  the  proper  meaning  of  the  expression 
**  personal  representative,**  that  it  must  be  taken  to  mean  consanguinity,  D€«ause 
heirship  is  by  consanguinity.  In  a  possible  state  of  circumstances,  the  limitation 
in  favour  of  his  "  right  heirs"  ini^ht  have  some  operation  and  effect ;  but  as 
circumstances  are  and  were,  the  limitation  had  not,  and  never  can  have,  any 
operation  and  effect ;  has  never  had  any,  and  could  not  have  any  by  the 
happening  of  his  death  at  any  time,  nor  at  the  time  when  he  died  could  it  have 
any.  The  gift  to  his  heirs,  if  it  was  a  gift,  was  a  specific  gift,  or  a  specific 
bequest,  to  the  person  or  persons  who  would  have  taken  an  interest  if  there  had 
been  no  disposition  of  it.  Applying  the  same  or  any  analogous  construction  to 
the  gift  to  the  *^  personal  representative,**  it  confers  on  the  widow  one-half  of 
the  nmd  in  dispute ;  but  in  another  sense  it  confers  on  her,  as  residuary  legatee 
and  sole  executrix,  the  whole ;  for  if  the  limitation  is  to  be  read  as  a  limitation  in 
favour  of  any  specific  person,  she  is  that  person  for  every  beneficial  as  wdl  as 
legal  purpose,  notwithstanding  the  observations  made  on  the  form  and  language 
of  the  residuary  bequest,  since  the  widow  was  generally,  as  well  as  solely, 
xesiduary  legatee.  What,  in  the  event  of  the  testator's  having  survived  his 
nephews  and  nieces,  and  1^  no  kindred— what  in  that  event  the  claim  might 
have  been,  it  is  unnecessary  for  me  to  say.  Against  the  widow  it  has  been 
contended,  that  had  the  testator  meant  her  to  take  the  interest  in  dispute,  he 
would  have  given  it  to  her  by  name ;  and  that  the  form  and  language  of  the 
power  of  sale  of  the  leaseholds  and  o^holds,  the  direction  as  to  the  mode  in 
which  the  testator*s  property  is  to  be  hdd,  and  the  provision  as  to  the  residuary 
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legatee,  support  the  claim  of  the  next  of  kin  of  one  class  or  the  other.  I  have 
considered  these  remarks,  and  if  the  construction  in  fSsivour  of  the  widow  is 
right,  they  do  not  appear  to  me  to  be  strong  enough  to  support  that  position. 
Had  the  counsel  for  the  various  next  of  kin  established  that  of  which  tocher 
they  had  well-nigh  persuaded  me,  namely,  that  the  limitation  is  unintelligible, 
they  would  have  in  every  way  established  the  case  of  the  widow  as  residuary 
legatee.  This,  I  repeat,  is  the  ordinary  primd  facie  and  correct  meaning  of  the 
langua^  used.  The  words  "  personal  representative"  may,  as  every  one  knows, 
be  read  in  other  senses,  if  the  context  be  such  as  to  demonstrate  the  propriety  of 
that  reading.  The  question  is,  whether  such  a  context  is  to  be  found  in  this 
will.  I  cannot  discover  it.  I  believe  that  to  read  the  words  *^  personal 
representative  "  as  not  being  personal  representative,  according  to  the  proper 
import  and  general  acceptation  of  the  expressicm,  would  be,  if  not  merely 
arbitrary,  merely  conjectural.  I  therefore  think  that  the  next  of  kin  of  each, 
class  are  excluded  in  favour  of  the  widow,  who  is  the  residuary  legatee  and  sole 
executrix.  ' 


ROLLS  COURT. 
Friday f  February  27,  Saturday,  28,  and  Saturday,  April  18,  1846. 

SeIFFERTH   v.   BADHAM.(a) 

Will^Coruiruciian-^**  Nest  of  kin  "^Limitation  /o— 7\>  what  period  to  be  rtferred, 

A  teetator  devised  all  hie  real  and  pereonal  eetate  to  tmeteee,  on  truet  to  pap  the  income  thereof  to  kir 
wife  for  life,  or  during  widowhood ;  and  efter  her  death,  to  apply  the  eamefor  the  maintenance  qf hit- 
children,  and  accumulate  the  eurplue  till  they  should  attain  twenty-one ;  and  when  they  attained 
twenty -one,  to  release  and  aeeiyn  the  same  to  them  equally  a»  tenants  in  common ;  and  if  any  (if  them 
should  die  under  twenty -one,  leaoiny  issue,  then  his  or  her  share  was  to  be  released  and  assigned  to  the 
issue  I  and  (fonly  one  child  of  the  testator  should  attain  twenty-one,  the  whole  was  to  go  to  that  one^ 
his  or  her  heirs,  executors,  and  administrators,  for  ever;  and  if  all  his  said  present  or  futura 
children  should  die,  without  issue  them,  him,  or  her  surviving,  then  he  directed  his  trustees  to 
release  his  real  estate  to  his  heir-at-law,  and  assign  his  personal  estate  to  his  next  qf  kin,  according 
to  the  Statute  qf  Distributions. 

Held,  that  the  persons  who  were  hie  mextqfhn,  at  the  testator's  decease,  were  the  persons  entitled  to 
taks  under  this  last  limitation, 

SAMUEL  JOHN  MAUDE,  by  his  will  of  the  20th  of  February,  1820, 
after  making  several  bequests,  ^ave  the  residue  of  his  estate  and  eifects  to 
bis  executors,  on  trust  to  collect  and  settle  the  same  as  soon  as  conveniently 
might  be  after  his  death ;  and  after  payment  of  his  debts,  to  invest  in  their  own 
names  6,000/.,  and  pay  the  interest  thereof  to  his  son,  Samuel  Diederick  Maude, 
for  life ;  and  the  testator  therebv  gave  his  son,  S.  D.Maude,  power  to  dispose  of 
the  said  6,000Z.  by  his  will,  but  not  in  any  way  to  dispose  of  the  same,  or 
any  part  thereof,  during  his  life ;  and  he  directed  his  executors  to  sell  out  1,000/,, 
part  thereof,  and  pay  tne  same  to  his  said  son,  provided  he  should  marry  with 
their  full  consent,  but  the  5,000/.  to  remain  as  above  directed ;  and  he  appointed 
his  son-in-law,  Thomas  Smith,  and  his  son,  John  George  Maude,  his  executors. 
The  testator  left  three  children  him  surviving,  viz.,  his  said  two  sons,  and  a 
daughter,  Elizabeth  Mary  Smith. 

Samuel  Diederick  Maude  married  Mary  Seifferth  on  the  12th  January^ 
1826,  and  had  six  children,  of  whom  only  two,  Sarah  Elzabeth  and  Samuel 
Benjamin^  survived  him.    On  the  Slst  of  August,  18S2,  he  made  his  wiU, 

(a)  Reported  by  J.  Macavlat,  Eiq.,  Ban1fter*at-lftw. 
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find  thereby  gave,  devised,  and  bequeathed  to  Benjamin  Seifferth  and  the  Rev. 
John  Emra  all  and  singular  his  freehold,  leasehold,  and  personal  estate,  not 
thereinbefore  bequeathe,  of  what  nature  soever,  which  he  might  be  possessed 
of  or  entitled  to  at  his  death,  on  trust  to  permit  his  wife  Mary  to  occupy  the 
house  and  hereditaments  then  in  occupation,  together  with  the  furniture  therein, 
during  her  life  or  widowhood,  for  the  benefit  of  herself  and  her  children,  and  after 
payment  of  debts,  &c.,  to  pay  the  rents,  issues,  and  profits  thereof  to  his  wife 
for  life  or  widowhood ;  and  ii  she  should  marry,  then  to  pay  her  an  annuity  of 
ISO/.;  and  from  and  immediately  after  her  death  or  marriage,  to  apply  the  rents, 
issues,  and  profits  for  the  maintenance  and  education  of  his  children,  as  they 
should  think  fit ;  and  if  more  than  sufficient,  to  invest  and  accumulate  the  sur- 
plus till  his  children  should  severally  attain  twenty-one ;  and  on  their,  his,  or 
her  severally  attaining  the  age  of  twenty-one,  upon  trust  to  release,  convey, 
transfer,  and  assign  his  said  real  and  personal  estate  unto  and  equally  between 
such  children  (if  more  than  one),  as  tenants  in  common,  and  share  and  share  alike; 
^<  and  if  either  of  them  shall  die  before  attaining  the  age  of  twenty-one  years, 
leaving  issue,  then  the  share  of  him  or  her  so  dyin^  shall  be  released  and 
assigned  unto,  or  in  trust  for,  such  issue ;  but  if  there  snail  be  only  one  such  child, 
then  unto  such  only  child,  his  or  her  heirs,  executors,  and  administrators  for 
ever ;  and  if  all  my  said  present  or  future  children  or  child  shall  happen  to 
depart  this  life,  and  without  leaving  lawful  issue  them,  him,  or  her  surviving, 
then  upon  trust  to  release  my  said  real  estates  unto  and  to  the  use  of  my 
heir-at-law,  and  to  assign  my  personal  estate  unto  and  equally  between  my  next 
of  kin,  according  to  the  Statute  of  Distributions.'^ 

On  the  1st  September,  188S,  Samuel  Diederick  Maude  died,  leaving  his  wife, 
Mary  Maude,  and  two  children,  Sarah  Elizabeth  and  Samuel  Benjamin,  him 
surviving.  In  January,  1838,  Mary  Maude  married  James  Billings  Badham ; 
Samuel  Benjamin  Maude  died  on  the  8th,  and  Sarah  Elizabeth  Maude  on  the 
9th  July,  1841,  infants,  and  without  having  been  married,  and  thereupon  the 
limitation  over  to  the  heir-at-law  and  next  of  kin  of  the  tesiator  in  the  cause, 
Samuel  Diederick  Maude,  took  effect ;  and  the  question  was  raised,  whether 
the  persons  who  were  the  testator's  next  of  kin  at  his  own  death,  or  his  next  oi 
kin  at  the  death  of  the  survivor  of  his  two  children,  were  the  persons  intended  to 
take  under  the  limitation  to  his  next  of  kin,  under  the  Statute  of  Distributions. 
Mrs.  Badham,  who  took  out  administration  to  her  cliildren,  and  became  their 
legal  personal  representative,  insisted  on  the  former,  and  John  George  Maude, 
and  Mrs.  Smith,  the  sister  of  the  testator,  contended  for  the  latter  construction. 
George  Maude  being,  on  the  death  of  the  children,  heir-at-law  of  the  testator, 
was  entitled  to  the  realty ;  but  if  next  of  kin  at  the  death  of  the  testator  were 
intended,  then  his  children  took,  and  so  Mrs.  Badham,  as  their  next  of  kin^ 
would  be  entitled  to  the  personalty;  but  if  next  of  kin  at  the  death  of  the  survivor 
of  the  children  were  meant,  then  the  testator's  brother  and  sister  were  entitled 
to  it. 

A  suit  having  accordingly  been  instituted,  a  decree  was  made  therein  on  the 
S8th  of  January,  1843,  and  it  was  thereby  directed  that  the  Master  should 
inquire  who  was  the  testator's  heir-at-law  at  his  death,  and  who  was  then 
his  heir ;  what  children  there  were  living  at  his  death ;  who  would  have  been 
his  next  of  kin  at  his  death  if  he  had  died  without  issue;  and  who  were  his 
next  of  kin  at  the  death  of  the  survivor  of  his  children ;  and  if  the  necessary 
parties  were  before  the  Court,  the  Master  was  further  directed  to  take  the 
accounts.  The  Master,  by  his  report  of  the  20th  of  June,  1845,  found  that 
Samuel  Benjamin  Maude,  the  testator^s  son,  was  his  heir-at-law ;  and  he  and 
his  sister  his  next  of  kin  at  the  time  of  his  death  ;  that  John  George  Maude, 
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tbe  testator^s  brother,  was  then  his  hehvat-law,  and  tliat  he  and  his  sister  would 
have  been  the  testator^s  next  of  kin  at  his  death,  if  he  had  died  without  issue^ 
and  that  they  were  then  his  next  of  kin.  The  cause  now  came  on  upon  further 
directions,  and  the  questions  for  the  consideration  of  the  Court  were  three :  First, 
whether  S.  D.  Maude  had  married  with  the  consent  of  the  trustees  ?  secondly, 
whether  he  had  exercised  the  power  to  dispose  of  the  6,000/.  ?  and,  thirdly, 
the  construction  of  the  limitation  to  the  next  of  kin  ?  As,  however,  it  would  be 
unnecessary  to  enter  on  the  consideration  of  the  first  two,  if  the  last  should  be 
decided  in  favour  of  the  testator'^s  brother  and  sister,  the  discussion  of  them 
was  postponed  till  after  the  decision  on  that  question. 

'  Trnneg  and  Headlam^  for  the  plaintiffs,  the  trustees,  took  no  part  in  the  argu- 
ment. 

Turner  (with  him  Elmslie)^  for  the  defendants,  Mr.  and  Mrs.  Badham. — The 
^scheme  of  the  testator's  will  is,  in  the  first  instance,  out  of  the  rents,  interest, 
and  income  of  his  real  and  personal  property,  to  provide  for  the  maintenance, 
support,  and  education  of  his  children  till  they  should  attain  twenty-one ;  and 
if  they  should  die  under  twenty-one,  leaving  issue,  then  their  issue  were  to  take. 
But  the  will,  though  thus  manifesting  an  intention  to  provide  for  the  main- 
tenance and  education  of  the  children  while  under  twenty-one,  shews  no 
intention  of  giving  an  absolute  interest  to  any  who  should  die  under  that  ase 
without  leaving  issue ;  for  it  is  expressly  declared,  that  if  only  one  child  should 
attain  twenty*-ODe,  the  property  is  to  be  transferred  to  <<  such  only  child,  his 
lieirs,  executors,  and  admimstrators,  toe  ever.**'  Well,  then,  the  trust  as  to  1;h^ 
personalty,  on  the  death  of  all  the  children  without  issue  (meaning,  doubtless, 
their  death  under  twenty-one  without  issue),  is  to  assign  it  to  the  next  of  kin, 
aooording  to  the  Statute  of  Distributions.  Now,  those  words  must  mean 
next  of  kin  in  the  ordinary  sense  of  the  phrase ;  that  is,  next  of  kin  at  the  time 
of  the  testator's  death.  {aMm^ay  v.  HoUaway,  B  Ves.  899;(a)  Smith  v.  Smiihj 
IS  Sim.  dl7.)(6)  That  construction  is  founded  on  the  testator''s  langua^  as  it 
«tands ;  but,  according  to  the  construction  contended  for  by  the  other  side,  you 
must  get  over  the  express  words  of  the  will,  and  hdd  ^  next  of  kin  ^  to  mean 
**  next  of  kin  if  children  had  not  been  bom.**  Tbe  case  of  Briden  ▼.  jETetcr- 
lett{c)  depended  upon  die  particular  language  there  used,  from  which  it 
appeared  tnat  the  testator  meant  the  persons  who  should  be  his  next  of  kin  at  a 
tune  subsequent  to  his  own  death,    fie  cited  Elmsley  r.  Young  {d)  (7  Myl.  & 

{a)  In  H0lhwa3f  ▼.  HoUim^t  tke  tfifltelor  be-     trort,  m  the  baited  bydoed  or  ^rfll  thoald  ap- 
cnieaUied  5^0001.  in  trust  for  Us  dangbter  ▲.  for    point;  and  in  default,  for  Ms  next  of  kin,  i 


ufe  ;  and  after  her  decease,  for  aueh  children  as  the  to  the  Statute  of  Distributions,  and  as  if  be  had  i 

•bCNild  leave  at  her  deeeaae,  in  such  ahMrefl  as  she  fattcttato.    Tbene  vaa  one  son ;  tbe  hnaband  died 

ahould  think  proper:  and  in  case  she  should  die  without  exercising  the  power,  then  the  son,  and 

lea^ng  no  child  (which  happened),  then,   as   to  then  the  widow:— Held,  the  fund  vested  In  the 

lyOOOl.,  iDr  her  cKeontan,  adnainistraton,  or  as-  fathet's  naort  of  kin  at  his  own  death,  and  aot  at 

aigns,  and  as  to  tbe  remaining  4,000i.,  in  tnist  the  aon*s  death. 

for  such  person  or  persons  **  as  shall  be  my  heir  or        (c)  In  Briden  ▼.  Hewlett,  the  testator  gave  lu0 

lieirB*at-law."    The  4,0002.  vested  in  A.  and  the  personal  estate  to  trustees  to  convert  and  iaveit, 

ether  two  daughters  of  the  testator,  being  his  co-  and  to  pav  the  interest  to  his  mother  for  lifei  and 

heiresses-at-law  and  next  of  ktn  at  his  death.    If  after  her  decease,  be  gave  all  his  estate  and  effects 

that  union  of  cbaraders  bad  not  existed,  quart,  to  such  person  or  persons  as  she  should  by  her  wUI 

whether  the  next  of  kin  could  not  claim  ?— and  snp-  direct  $  and  in  oaae  his  mother  shoald  die  without  a 

posinff   the    heirs  intended,  what   description   of  will,  then  to  such  person  or  persons  as  would  be 

neirs?  entitled  to  same  by  the  Statute  of  DistrlbutioBa. 

{b)  In  Smith  v.  Smith,  by  marriage  setUemeiit  a  The  mother  survived  the  testator  and  died  iniss* 

limd  was  settled  on  the  wife,  if  she  survived  the  tate:— Held,  that  the  testator's  next  of  kin  at  the 

fansband,  for  life,  remainder  to  the  children,  sons  death  of  his  mother  were  entitled  to  the  bequest, 
at  twenty-one,  dangbten,  &e. ;  and  tbe  truafeses        (d)  In  MImlqf  v.  Youny  and  Doe  v.  Lamton  ft 

viere  to  apply  part  of  the  income  of  the  expectant  was  held,  that  the  next  of  kin  at  the  testator's 

shares  for  their  maintenance,  &c.,  and  to  aocn^  death,  though  bequeathed  a  life  interest,  may  never- 

mdate  the  surplus  for  the  benefit  of  the  persons  thekss  take  nader  an  ultimate  limitation  to  nisnext 

ibereby  entitted.    If  no  son  shoidd  attain  tvcn^-  of  kin  fWiftrf^  to  the  statate. 
one,  or  no  daughter,  &e.,  the  ftmd  was  to  be  In 
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K.  780) ;  Doe  dem.  Gamer  ▼.  Lawson  (8  East,  ^) ;  Stert  v.  Pfa^^Z  (5  Bing. 
N.S.  4S4) ;  (a)  Doe  dem.  Pilkington  v.  S/tto/^  (5  B.  &  Ad.  731)  ;  Laebrey  ▼. 
Newport  (MS.,  Q.  B.) 

Kindersley  (with  him  CraU)^  for  John  George  Maule  and  Mrs.  Smith.-*- 
I  ooDtend  that  the  next  of  kin  at  the  death  of  the  Burvivor  of  the  testator*8 
children  are  the  persons  entitled  to  take  under  the  ultimate  limitation.  I 
concur  with  the  otner  side  in  the  argument  that  the  intention  of  the  testator 
-was  to  give  an  absolute  interest  at  twenty-one  to  his  own  children  ;  and  also, 
that  the  ultimate  clause  in  the  will  is  to  be  construed  to  mean,  dying  without 
iwue  under  twenty-one.  [The  Master  of  the  Rolls.-— The  word  ^<  such"  is 
not  in  that  clause,  it  speaks  generally ;  the  gift  is  onl^  in  the  direction  to 
assign,  and  it  is  therefore  in  your  favour.  1  The  question  then  is,  to  whom 
dk>es  the  property  go  on  the  death  of  the  children  under  twenty-one  without 
issue  ?  I  say  to  the  then  heir-at-law  and  next  of  kin  of  the  testator.  The 
rule  of  the  Court  is  this :  do  you  find,  on  the  whole  context  of  the  will,  that 
the  testator  means  to  say,  I  am  referring  to  circumstances  at  the  time  of  my 
death,  or  does  not  mean  to  say  so  ?  In  those  cases  referred  to  by  the  other 
aide,  there  is  a  limitation  for  kfe,  then  other  limitations  and  an  ultimate 
limitation  to  the  heir,  which  does  not  affect  the  Question.  In  the  will  now 
under  consideration  there  is  not  that  merely,  but  there  is  a  suspension  of  the 
aaoertainment  of  the  persons  who  are  to  take  till  the  children  attain  twenty-one, 
or  till  the  death  of  the  survivor  of  them.  And  when  they  attain  twenty-one, 
observe  the  peculiarity  of  the  language, — ^^  and  on  their,  his,  or  her  severally 
attaining  the  age  of  twenty-one,  upon  trust  to  release,  &c.'^  In  the  first  place, 
then,  I  contend,  the  testator  has  made  the  whole  executory,  and  intended 
the  estate  to  vest  in  nobody  till  the  event  happened ;  secondly,  there  is  an 
entire  suspension  of  payment  of  any  part  of  tne  fund  till  they  severally 
attain  twenty-one ;  and  thirdly,  the  same  language  is  used  as  to  the  transfer 
of  the  property  to  the  heir  and  next  of  kin  in  the  ultimate  limitation,  as  is 
employed  m  respect  to  the  transfer  of  the  children  at  twenty-one,  and  to  the 
issue  of  such  of  them  as  die  under  twenty-one,  that  is,  it  is  contingent  till  the 
event  happens*  The  testator  says,  ''  I  mean  it  to  go  to  the  children  at  twenty- 
one,^  but  according  to  the  other  side,  they  are  to  have  it  absolutely  at  any  time, 
if  they  all  die  without  issue.  [The  Masteb  of  the  Rolls. — ^Wnat  do  you  say 
to  Pearce  v.  Vincent  f  (6)]  Tnere  is  this  diflcrenoe,  that  in  that  case  there  was 
a  life  estate  to  the  relation,  and  there  was,  therefore,  no  difficulty.  I  put  the 
case  on  the  popular  notion  (not  on  the  legal  import  of  the  term)  that  a  man's 
children  are  his  heirs  and  next  of  kin,  and  on  the  fact  that  this  testator  does 
not  treat  the  matter  as  a  thins  of  indifference  and  say,  '<  let  it  ^  to  my  chil- 
dren,^ but  carefully  directs  his  real  estate  to  be  released  to  his  heir-at-law,  and 
his  personal  estate  to  be  assigned  to  his  next  of  kin,  according  to  the  Statute 
of  Distributions.  The  case  is  clear  of  all  subtle  distinctions.  There  is  no  one 
to  take  in  prcesenti^  not  even  a  life  estate.  All  I  ask  the  Court  to  do  is  to 
assume  that  the  testator  knows  his  children  are  his  heirs  and  next  of  kin,  and 
then  I  shew  an  absurdity  in  holding  that  the  children  can  take  under  the 
ultimate  limitation  by  which  the  trustees  were  to  release  and  assign  to  the  per- 
spns,  whosoever  they  might  be,  who  should  be  heir  and  next  of  kin.  As  to 
the  cases  of  HoUoway  v.  Holhway  and  Elmeley  v.  Yoimg^  there  was  a  life 
estate  given.  [The  Master  of  the  Rolls. — Read  the  judgment,  and  see 
whether  the  judge  relied  on  the  life  estate.]    Oh,  I  don^t  say  it  was  because  of 

(a)  In  Biert  ▼.  PJaM  and  Jk)e  ▼.  Spratt  It  was         (h)  2  M7L  &  K.  800;  2  ^een,  230;  l  C.  &  H. 
ImU«  Uiat  a  limitatloa  over  aftor  Ufe  estates  to  the     696;  2  Biog.  N.  S.  399. 
panoa  who  should  bo  tin  testator's  isale  hebi&c., 
vested  at  his  death. 
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the  life  estate,  but  the  fact  was  so.  The  following  cases  may  be  cited  as  sup- 
porting our  view  of  the  case :-— i/btiea  v.  Colbeck  (a)  (8  Ves.  S8)  ;  Sutler  v. 
Bu8hneU{b)  (8  M.  &  K.  S82) ;  Clapton  v.  Bulmer  (c)  (5  Myl.  &  Cr.  108,  10 
Sim.  436) ;  Marsh  v.  Marsh  (1  Br.  C.  C.  S98);  Bird  y.  Wood  (ft  Sim.  &  St. 
400) ;  Booth  v.  Vicars  (1  Coll.  C.  C.  10) ;  JUinterv.  Wraith  (13  Sim.  52). 
Turner^  in  reply. 

Saturday f  April  18. 

The  Masteb  of  t]be  Rolls  stated  the  facts  and  prpceeded  : — Under  these 
circumstances,  the  question  is,  who  is  entitled  to  tne  benefit  of  the  trust  to 
assign  the  testator's  personal  estate  unto,  and  eouall^  between,  the  testator^s 
next  of  kin,  accordmg  to  the  Statute  of  Distnbutions.  llie  brother  and 
sister  allege  that  the  testator,  having  intended  to  give  his  children  such  par- 
ticular interests  as  were  provided  for  them  by  the  former  clause  of  the  will, 
cannot  be  deemed  to  have  intended  them  to  take  absolutely  under  the  descrip- 
tion of  next  of  kin,  or  to  have  intend^,  as  next  of  kin,  the  same  persons  upon 
whose  death,  lyithout  issue,  he  directed  the  property  to, go  ove^.  He  must, 
it  is  said,  hav^  meant  the  persons  who  shou!d  be  bisiiext  of  kin  at  the  time 
when  the  gift  over  took  eff^t.  I  own  that  in  such  a  case  as  this  I  cannot  attach 
much  weight  to  that  which  is  iuppbscfd  to  'have  been  the  testator's  intention 
in  Imtout  «f,'  ^  «r  agaio^t^^  pavtieiskr -penoiis  tas^^ th^  next  of  kin;  At  th^  tkaii 
when  the  will  is  made,  it  i^  WecBSftt^yniicertdti  tvbo  will  be  the  testator's  next 
of  kin  hi  th^time  of  hls'dea^k  "  If,  At  the  date'of  hft  irHVhe  has  chBdren, 
who  are  thexi  his  next  olf  kin,  tj^^y  may.  die;*  b'efoife,  hinif  aud^ve  place  to  his 
brothers  and, sisters.  ,A>tf^  at  the.d^e  of^kis  wiU> v la^e  Iias  broUaers  aiidvsistm, 
he  may  afterwdrdft  have  ohildreti  borns  'v^hoy'a&'tffe  #ime  of  his  dfeth^  mstf  dis- 
place hijs  brothers  «tid  sisl^;  Corttijigendes  dt  this'  kjtid  Are  Intinite,  and  itis 
perhaps  pcobable  the  testatf^.^d;!  ku^H  c«s^^  meaas  oQly*  to.  .provide  for,  iboie 
persons  whcmi  he  doe»  niMia'  to  bensfit*  in'  i(he^wv)r  lie  thinks  best,  -^bad^  parti- 
cularly set*  fbrthvift  his'wi!!  %  andthfen  to  add^  if  events  '  defiat  that  intention, 
tbe  Uw^ay  take  it^rCpiirse..  ^^t' is  indeed,  q^Ue;  unnecessary  to  express  that, 
b9«i|iiaet  tbe^Iaw  vpuldv >inak«i  its  vdistributioa  .^vi^koot  any  t  direction ^4  but  it 
lippeave  to^memm^  prQbabte<>ai]d>  mbn&  in''^oi^ft«'Stri^  wkh  (he  ovdiiwr^  babks 
of  men,  that  the  testator  ihduM  ti^  the  expressjonv  though  unnecessary^  tl^ian 
that  he  should  have  meant  a  particular  benefit  to  any  individual  person  who 
ilB^M^noe  tO'b^ihi9n4xi4iftk(jti/  )tf  )^  lioiliniy  tk^-go  to 

his  jirechleriaitd  •sistery  it  ib  pfdiAble  b/would^'lfl^^^  MMiedthefai,  -and  fM>t  have 
ieftius bodrfiy  liable tobedefealed^b^fotie  hWid«iM|h, 'C^r^'tob^  pabsed tMt»Me^ 
to^anothet  in  suoeessbn^  who' itiigbt  fr6at  'tAtker  tx^^tlm^  ariftet^  answer  fhatfi 
dssoriptioiij  ^I  think  it  isiiipbh  the^ect^f^thb  trends  utted^  b^f  tlhe^t^sill^vtof 
that,  the  case^  MUAt  be  det^vmhtddk  ''3;'hat>;^»Ml:h''is^<cotisideted'to:bc«  the  true 
cottstmietion  is  inmostcises;  though 'voifortlmilteiy  nMin-alKoonUdtilnedito  be 
the  ti^  exponent'of  the teBtat(ir\»  intention,  >T(ie^daMq'otf  Bridmv.  ^etbleti 
oxlA  ButleV  V.  Buihfieily  ^hiph  have  b^n>  referred ito  'in -the^^rgum^int,  weii^' 
decided  by  the  effect  imputed!  to  thi^  pavtictflar  WiMklb.'  l%«y >were  4k)tiside«ed 
to  be  Inferable  to  the  event  ori  whkh  the  |ift  o^er^a^  tbtakefeffect ;  they 
dependi^  on  the  ^ords  <^  sbtmld  bef  «^  **  Ihould'  ha^petf  to  be.'*  'Niiywtbe 
words  '♦*  should  be^**  or  *^ Ishoakl  iib^pen'  to  be,** it  they  w€*e  important^ in  this- 

(a)  In  Jones  ▼.  Colbeck  a  beqaest  of  residue  ttfter  the  persons  who  shouU  liappen  to  Ipe  the  tettetoi^ 

the  decease  of  tiie  testator's  daughter  (who  had  a  next  of  kin,  and  on  that  the  decision  tamed, 

life  interest),  without  children,  to  his  "  relations  :*^  (c)  In  Clapton  t.  Bulmer  and  the  other  cases,  the 

Held,  to   mean  next  of   kin   at  the  daughter's  next  of  kin  who  took  under  the  limitation  orer 


were  those  who  were  to  at  the  death  of  the  pre* 
(6)  In  Butler  r.  Buthnell,  thellmitationoTer  was  to     tIous  taker. 
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connderation,  are  not  found  in  the  clause  in  this  will.  Upon  the  happening 
of  the  event  which  the  testator  contemplated,  there  is  an  express  ana  simple 
direction,  to  ^*  assign  to  my  next  of  kin  according  to  the  Statute  of  Distribu- 
tions.^ According  to  the  plain  construction  of  the  language,  the  words  mean 
his  next  of  kin  at  the  time  when  the  will  speaks,  that  is,  at  the  time  of  the 
testator's  death.  There  is  nothing  in  this  will  which  shews  that  the  testator 
has  put  any  other  construction  upon  the  words;  and  upon  the  construction  of 
JSoUoway  v.  HoUoway^  I  think  (hat  the  next  of  kin  living  at  the  testator'^s 
decease  were  the  persons  who  weiie  entitled  to  the  ultimate  gin. 


.   ;   Jrqus  court.    . 

Wednesday,  March  2^, ,  Sa^utda^,  March  28,  and  Tuesday,  July  28,  1846. 

Ll>^DGREN   V.  LlNDGR^N.  (a) 
WM^Spvifle  or  gmetaU$ffaef*~JUtt9ni  MtMffmUjf^AdminibiUiy  qf  panl  evidence-^Ths  emi  •f 

A^U^iaifUp  homng  the  ittm  <^,}fiW*  VJIrte  per  Ceni^  Can0olft  9tanding  in  ktr  nanu^wld  U  mtidmd. 

'  lodged  the  proceeds  with  A.B.t  regnetiing  him  to  take,  charge  ^  it  for  her^  and  pay  her  3iA 
a  year  hg  hal/^yearfy  ^dynfent'e  at  fl^e  uevial  iimei  of  reeevHng  the  dividends:  He  did  eo,  and 
continued  to  pay  the  901.  till  W  death.  After  eeUkiig  ant  the  etoek  the  fetialHjp  made  her  itiir 
and  thereby  ifvPfe  to.  A*  J9. "  500/^  ofjfhe  afq^mrnpet^  €ent,  Conaok  mw  Uandng  in  ^ynetmt  l». 

.  the  boolfe  of  the  Bant. of  England/* .  kf  like  manner  the  gave  Jive  eevpral  eums  QflW>l,,^**  <if.thi^^ald 

'  T^reeper  Cent, '  Consols  f"  to jfve  other  persons,  and  tjie  residue  of  her  real  an^ personal  estate  she  gave 
to  CD:''  At  the  times  ofmakfftg'H^  iMU  ankd  'of  ker  death  ski  had  nb  consols;  fiSr  stocTt  af  any 
kind  standing  in.her  namei  m%d  tmidesttHe  imnej^itMiA}  JBL't  kandtysheposseesiklunly  Mvmfiwmh^. 
ture  as^  elothesy  andaffout  i^ai  Aft*  ^^«r'«.  There,  being  ^$ipf  amfnguity^H^ihte  vm,  aU  tka 
ambiguity  (ifanjf)  being  latent ^  evidence  was  admitted  to  shew  hqy>  the  mistake  under  which  the 

'  Ustatrir  clearly  teat  arose :  mditwaspiftifed  in  evidenei  b^te  the  Master  that  ski  h)id  been  in 
the  KabUi^rem$ingth»  ditiOOids,  md'm  ioJilpdtg  4he  pfi^beeds'  6f'ihe  tl^  umh' A^Bii  ^kt 
stated  it  wofii  inc^veriiekt^  h/Br  t^p^,  fa  ihe  cOy^Jor.  thaidivOewlSi emd  99i^0oidtke9t9tktmd 
would  bfi  content  to  receive  the  samti  omQunt  of  interest  from  A.  B,  It  '$dm  hM  tkati  the  Ugofitis 
didnot'faU,  but  wire  payable  out  6ffhejekerates}afe:;^       '  /    '  ,  ,    '      \ 

ON.  the  ISjtb  of  Miay,  184«».  9«A9&ii«ta  iStanley  blade  hecii^ill;in)tbe(fplk>w^ 
terms  ;TTr^^  I^  Si($9W[ia  Stwrfoyl^iof  No.  %  Girovje  Terra^rJ^entishrTowB^  in 
the  county  of  Middlesex,  0pn»t«r^;  do.inakeiijbisinytllartt  i^liaudrtestamlsm^ 
inmaniKer  andformiioUoyving;  |lh»t  in  to*  say :  Ihfifdb]irTffi«^Mtd^bequttitiiii«ito 
Adolpbus  Lindg^QDb  pINq.  h  Crown  Coart,  CtidBfoad-flftro^,  In  tbe:c|ty  of 
Londpp,  iQirchajt^)  5Q01.  otthaaljOck  Three  tterCenir€ongoli^tt9W.sftandiiigtiitr 
my  nam^ixi  the  books  <)f  tl^eBfinkpf  Eitg^na ;.  lOQJ^.'Of  the  said!rjiree>pev  Dent. 
C(ri|9plsJ.giyevand  ^eq«iea4h.i^to  MaryAnn  JSleanorLiildgren,  wife  yof  tbd 
said  Adolphus  Lindgi:^! )  IWH*  <lf. the  said  TJiteei  pev  C^U  >Con8dbs  I  give  and 
bequeath  unto  A<jiQlphusJLi«dgv«m  juA««  the  «>t.  of  the  afibiresaid  Adolphun 
Lindgren  ;  1002.  of  the  said'  Thvee  per  Cent«  Consols  I  give  and  bequeath  to 
Susanna  Lindgren,  the  daughter  of  Jonas  Lindgten,  of  t^cCreoeent,  Minories^' 
in  the  city  of  London,  ship-broker ;  100/.  of  the  said  Three  per  Cent.  Consols  I 

five  and  bequeath  unto  Sarah  Stanley,  widow  of  the  late  William  Stanley, 
eoeased,  my  late  uncle ;  and  100/.  of  the  said  Three  per  Cent.  Consols  I  give 
and  bequeath  unto  Emma  Hoare,  daughter  of  Joseph  Hoare,  of  Warwick 
Court,  llolborn,  engraver.  .  All  the  rest  and  residue  of  my  property,  real 

(a)  Reported  by  J.  Maoavlat,  Esq.^  Baixlster-at-law. 
L  2 
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and  personal,  I  give  and  bequeath  unto  my  dear  aunt.  Lady  Jane  Blizard, 
of  No.  3,  Grove  Terrace,  Kentish  Town,  her  heirs,  executors,  and  adminis- 
trators. I  hereby  appoint  Adolphus  Lindgren  aforesaid  my  sole  eiLecutor^ 
and  I  hereby  revoke  all  and  every  will  and  testament  ever  before  made  or 
executed  by  me,  and  I  declare  this  to  be  my  last  will  and  testament."  The 
testatrix  died  on  the  19th  of  May,  1843,  and  on  the  1st  of  July  following 
Mr.  Lindgren,  the  executor,  proved  her  will.  It  then  appeared  that  the  tes- 
tatrix, at  the  time  of  her  death,  had  no  Three  per  Cent.  Consols  nor  stock  of  any- 
kind  standing  in  her  name ;  whereupon  a  question  arose  whether  the  legacies 
of  Consols  given  by  the  will  were  specific,  and  had  therefore  failed  by  reason 
of  the  testatrix  possessing  no  such  stock,  or  whether  they  were  payable  out  of 
the  general  personal  estate.  The  residuary  legatee  resisted  such  a  payment, 
and  having  refused  an  offer  of  an  annuity  of  S5/.  to  compromise,  a  suit  became 
necessary. 

Accordingly,  on  the  20th  of  November,  1843,  Mr,  Lindgren,  the  exe- 
cutor, filed  his  bill,  and  on  the  18th  of  April,  1845,  a  decree  was  made, 
whereby  it  was  directed  that  it  should  be  referred  to  the  Master  to  take 
the  usual  accounts,  and  to  make  special  inquiries  as  to  the  particulars  and 
conditions  of  the  property,  both  real  and  personal,  at  the  respective  times  of 
making  the  will,  and  of  the  death  of  the  testatrix ;  and  whether  any  Consols 
or  any  other  and  what  stock  were  or  was  standing  in  her  name  at  either  of 
those  times,  with  liberty  to  state  special  circumstances.  A  statement  of  facts 
was  taken  in  before  the  Master,  and  upon  that,  supported  by  the  examinaticm 
of  the  plaintiff  and  the  depositions  of  Mr.  Wilson,  a  stocK-broker,  who  had 
sold  stock  belonging  to  tlie  testatrix,  the  Master  made  his  report,  finding  that 
for  some  time  before,  and  up  to,  the  13th  of  March,  1840,  the  teststrix  was 
entitled  to  1,000/.  Three  per  Cent.  Consols ;  that  she  had  been  in  the  habit  of 
receiving  the  dividends  herself,  but  that,  on  the  day  above  mentioned,  she 
went  and  sold  the  stock,  and  received  firom  Mr.  Wilson,  her  broker,  a  cheque 
for  903/.  158.,  the  proceeds  of  the  sale ;  that,  on  the  same  day,  she  called  an 
Mr.  A.  Lindgren,  the  plaintiff,  who  was  a  merchant  in  the  city,  and  had  been 
long  acquainted  with  the  family,  aiid  requested  him  to  take  charge  of  the 
money  and  pay  her  the  mnount  of  the  dividends  payable  on  the  stock ;  that 
the  plaintiff  having  consented  to  this,  she  gave  him  the  cheque  for  90SL  15s., 
and  that  up  to  her  death  he  paid  her  SO/,  a  year,  the  amount  of  dividends  on 
the  stock,  at  the  times  when  she  had  been  accustomed  to  receive  the  dividends; 
that  when  she  called  on  the  plaintiff  she  stated  that  her  reason  for  taking  the  step 
was  because  it  was  inconvenient  for  her  to  go  to  the  city  for  the  dividends; 
that,  at  the  times  of  making  her  vdll  and  of  ner  death,  slie  was  not  ^titled  to 
any  Three  per  Cent.  Consols,  nor  to  any  other  stock ;  and  that  the  <mly 
property  belonging  to  the  testatrix,  besides  the  908/.  15s.,  was  some  dotiies 
and  furniture,  and  a  sum  of  about  40/»  at  her  banker^s.  The  cause  now  came 
on  upon  further  directions,  the  main  question  being  the  admissibility  of  ev  denoe 
to  prove  the  testatrix*s  mistake. 

Kindersley  (with  him  Rogers)^  for  the  plaintiff.— This  is  like  one  of  those  cases 
in  which  it  has  been  held  that  faha  demonsfratio  non  nocet  it  is  clear  that 
the  testatrix  made  a  mistake,  and  there  is  a  latent  ambiguity.  If  the  inten- 
tion is  found  to  be  clear,  but  not  in  accordance  with  the  facts  at  the  time,  the 
Court  will  admit  parol  evidence  to  shew  how  the  mistake  arose,  (a)  {Selwood 
▼.  MUdmay^  3  Ves.  306.)    And  even  though  the  legacies  should  not  be  pay- 

(a)  In  SeltDood  ▼.  MOdmay  a  tettotor  gare  a  had  no  sncli  stock  at  the  date  of  the  wili  (hariag 

tun,  part  of  his  Three  per  Cent.  Bank  Annnitiet,  prtvioatly  sold  it  all  and  faifcsted  the  prodnee  in 

to  his  wife  for  life,  and  after  her  deeeaie  to  several  Long  Annaities),   and   to  shew  the  canse  of  tha 

relations ;  eridtnoe  wm  sdmitM  lo  dww  thai  he  nINake ;  and  the  legadea  were  eatablished. 
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abk  out  of  the  general  personal  estate,  yet  they  would  be  so  out  of  the  fund 
into  which  the  Consols  were  converted.  They  cited  Pentecost  t.  Ley  (a) 
(2  Jac-  &  Walk.  207);  Day  v.  Trigg  (1  P.  Wms.  286). 

Turner  (with  him  G.  L.  Sueeell),  for  defendants  in  the  same  interest  with 
the  plaintiff. 

Parry  (with  him  Willcoek),  for  Lady  Blizard. — Selwood  v.  Mildmay  is  the 
only  case  that  can  be  produced  as  an  authority  to  induce  the  Court  to  make  a 
will  for  the  testatrix,  as  was  done  in  that  case.  It  has  been  overruled,  how- 
ever, as  the  subject  has  since  been  under  the  consideration  both  of  the  Courts 
here  and  at  common  law.  The  cases  of  Miller  v.  Trovers  (b)  (8  Bing.  244, 
1  M.  &  Sc.  342) ;  Doe  dem.  Hieeocke  v.  Hisoock$  (c)  (5  Mee.  &  W.  S63) ; 
Evans  v.  Tripp  (d)  (6  Madd.  31),  are  all  the  other  way.  It  is  said  this  case 
oomes  within  a  numerous  class  of  cases  in  which  it  has  been  held  that  falsa 
demonstratio  non  nocet;  but  I  contend  you  cannot  substitute  pecuniary 
legaxAes  payable  out  of  the  general  estate  for  specific  or  demonstrative  legacies 
sudi  as  these,  unless  you  overthrow  all  the  authorities  except  Selwood  v.  Mild- 
mayy  relied  on  by  the  other  side.  The  thing  must  be  found  existing  in  its 
intended  shape,  or  it  cimnot  pass.  It  is  said  it  would  be  a  mockery  ia 
this  case  if  the  l^acies  did  not  pass ;  but  it  is  quite  possible  that  the  testatrix 
may  have  forgotten  at  the  time  that  she  had  sold  the  stock.  It  would  be 
making  a  will  for  the  testatrix  to  allow  these  legacies  to  be  paid  out  of  the 
general  estate.  They  cited  Essington  v.  Vashon  (8  Mer.  484) ;  Wigram, 
P.  Disc,  108. 

Ju^  28. 

The  ^[ASTiut  of  tbe  RollsJ— *For  some  time  before,  and  up  to  the  90th  of 
March,  1840,  the  testatrix  was  Entitled  to  1,00M.  Three  per  Cent.  Consolidated 
Bftiik  Annuities,  standing  in  her  name  in  the  books  of  the  Governor  and  Com- 
pany of  the  Bank  of  England.  She  had  been  in  the  habit  of  receiving  the 
diyidends  herself,  but  on  the  day  above  mentioned  she  went  to  the  Bank  and 
sold  the  stock,  and  received  a  dbeque  for  908/.  16s.  from  her  broker  for  the 
parchase-money ;  and  she  then  called  on  tbe  plaintiff,  who  had  been  long 
aeaaainted  witn  her  family,  and  requested  him  to  take  charge  of  the  money, 
ana  to  pay  her  the  amount  of  tbe  dividends  payable  on  the  stock.  The  plain- 
tiff having  consented  to  this,  she  gave  him  the  cheque  for  90S/.  15s.,  and  he 
paid  tbe  testatrix  302.  a  year,  the  amount  of  dividends  on  the  stock,  at  the  times 
when  she  had  been  accustomed  to  receive  the  dividends.  This  continued  until 
the  time  tbe  testatrix  made  her  will.  At  the  date  of  her  will,  and  at  the  time 
of  her  death,  she  was  not  entitled  to  any  Three  per  Cent.  Consolidated  Bank 
Annuities  in  tbe  books  of  the  Governor  and  Company  of  the  Bank  of  England, 
nor  to  any  other  stock.  She  made  her  will,  dated  the  18th  May,  1843,  and 
thereby  bequeathed  500/.  of  the  stock  Three  per  Cent.  Consols,  then  standing 

X 

(a)  In  Pentecost  t.  Ley,  the  same  point  was  de-  grandson  Jobn  H.  in  tail  male,  with  remainder*  ^ 

cided  as  in  Selwood  t.  Mildmay,  over.    At  the  time  of  making  the  will,  the  tetta- 

(fr)  In  Miller  ▼.  TVovcrt,  there  wms  b  devise  ot  tor's  son  John  H.  had  been  twice  married  :  by  his 

all  testator's  freehold  and  real  estatM  in  L.  (where  first  wife  he  had  one  son  Simon ;  by  his  second  wife 

he  had  noDe),  a  small  estate  in  the  dty  of  L.,  and  an  eldest  son  Jobn,  and  other  younger  children,  soas 

there  were  estates  in  C.  not  mentioned :  Held,  parol  and  daughters :  Held,  that  evidence  of  the  instruc- 

evidence  not  admissible  to  shew  that  the  estates  in  tiona  given  by  the  testator  for  bis  will,  and  of  his 

C.  were  in  the  draft  will,  but  that  the  words  '*  in  declarations,  was  not  admissible  to  shew  which  of 

C.'*  were  erased  by  a  conveyancer  by  mistake,  and  these  two  grandsons  was  intended  by  the  deacrip- 

the  will  was  afterwards  so  eieented.  tion  of  the  will. 

(c)  In  Hi$cocks  v.  Hiseockt,  a  testator  devised         (d)  In  Evans  t.  7>ipp,  a  testator  me  a  som  in 

'  inds  to  Us  son  Jobn  H.  for  life ;  and  from  and  ftoek,  standing  in  his  name,  and  had  not  the  stock 


after  his  decease  to  the  testator's  grandson  Joha     described,  nor  any  other  stock ;  and  it  was  held,  that 
H«,  eldest  son  of  the  said  John  H.,  for  life ;  and  on     the  legacy  Ibiied. 
his  decease,  to  the  fint  soa  of  the  body  of  the  said 
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in  her  name  in  the  books  of  the  Bank  of  England,  to  the  plaintiff,  and  other 
portions  of  the  like  stock  to  different  parties ;  and  she  gave  the  residue  of  her 
property  to  Lady  Blizard,  and  appointed  the  plaintiff  sole  executor  of  her  will. 
She  died  on  the  19th  May,  184JS,  and  the  will  was  proved  by  the  plaintiff.  The 
testatrix  having  no  such  stock  standing  in  her  name,  nor  nny  other  stock,  the 
question  on  Uie  will  is,  what  she  meant  to  rive  by  the  description  of  "  stock 
Three  per  Cent.  Consols  then  standing  ip  her  name.**  The  plaintiff  and  the 
defendants,  except  Ledy  Blizard,  the  residuary  legatee,  contend  that,  under  the 
circumstances,  the  testatrix  mistook  the  dwomination  of  this  part  of  her  pro-' 
perty,  and  meant  to  give  legacies  which  ought  to  be  satisfied  out  of  the  general' 
estate,  while  Lady  Buzard,  on  the  other  hand,  says  the  legacies  failed  altogether. 
By  the  decree,  it  was  referred  to  the  Master  to  inquire  whether  the  testatrix 
was,  at  the  time  of  her  death,  or  when  last  before  that  time,  possessed  of  or 
entitled  to  any  and  what  Three  pep  Cent.  Banic  Annuities,  or  any  other  and 
what  stock  standing  in  the  books  of  the  Governor  and  Company  o(  the  Bank 
of  Bngland ;  and  the  Master  was  to  be  at  liberty  to  state  special  circumstances. 
The  Master  has,  in  substance,  found  as  I  have. stated ;  and  the  cause  now  comes 
on  upon  further  directions.  I  cannot j  assume  ihsLf,  the  testatrix  meant  nothing 
by  the  bequest,  or  that  she  intended  to  .delude  the  objects  of  her  bounty  with  a 
mockery.  It  ought  to  b?  understood  that  she  had  «  meaning  of  some  sort^^ 
aqd  that  meaning  ought,  if  ppssible,  ^n  accordance  with  the  rules  of  law,  tp 
be.  found.  The  question  19,  ,whe|:her  t)ie  intention  of  the  will  may  not  b^ 
*discpvered  by  evidence.  On  the  fi^ce  of  the  wjU'every  thipg  is  dear — thera  ia 
no  ambiguity ;  oTj ^whatever  ambiguity ^tiei^e  is^'  it_is  latent.  ,  ^^e  testatrix  ha4 
nastopk  answering  the  description,  ip  ,t|;ie  will. »  The  case  relied  on  principally' 
by  the  plaintiff  13  tha,t  of  Selwc^^y^  ifildma^^^^  In'tjiat  ciase,  there  beipg  no 
ambiguity  on  the  face  of  the.  w^Il,  it  wa3  hejjd  that  eyiderice  was  adqfiis$ib|p  to 
prove,  not  that  there  was  a  mistake, — that  was  clear, — ^but  to  shew  how  it  arose. 
The  Master  of  the  Bx)lls  said,  <^  It  is  clear  that  the  testator  meant  to  give 
legacies,  but  he  mistook  the  fund ;  he  acted  on  the  idea  that  he  had  such  stock. 
The  distinction  is  this :  if  he  had  had  the  stock  at  the  time,  it  would  have  been 
considered  specific,  and  that  he  had  meant  that  identical  stock  ;  and  any  act  of 
his  destroying  that  subject  would  be.proof  of  )Ethimus  revocandi.  But  if  it  is 
a  denomination,  ^pt  the  identical  porjEU£«,  in  that  case,  if  the  thing  itself  cannot 
be  found,  and  t^ei-ells  a  mistake  as  to  the  sulJ^tct  but  of  which  it  is  to  arise, 
that  will  be  rectified  ;  *^  and  he  held  that  the  legatees  of  the  stock  were  entitled 
to  be  paid  out  of  the  personal  estat^i  It  is  necf^sjwrv.  to  observe,  that  the  evidence 
was  received,  as  expressly  stated  by  the  Master  of  the  Rpll^  in  his  judgment,  only 
for  th6  purpose  of  shewing*  how  tne  mistake  arose ;'  it  tva^  nbt  received,  as  erro- 
neously supposed,  to  shew  that  thetei^tdtor,  t^heti^ll^  used  an  erroneous  descrtp- 
tionj  meantJ^Q^g.,ABnfiitie6 ;  and.  thQ jcesuU  of  tb.a'q^«e  wa^isiot.to  substitutW-^e 
liOngAnM^tes  which  tlie  testator  bad  for  the^Four  per  Cent.  Bank  Anmiities, 
which  heMd'not^;  ibut  the  al^^c^of  *  ^bewfhg  tha,t  specific. li?gacj[^s 

were  not  intended,  evidence  ^as  i^^Sjaiittod  ip  shew  btpw^b^  nwstake  arose,iiai*d 
the  legatees  were  held  to  be  entitled  to  l>e  paid  out^  of  the  general  persbind 
estate.  This  was  the  principle  df  th^  ^^t^-!  'B^t^^.^he  ane^tioti.fh^t'it^, 
personal  estate,  after  payment  of  certain  deJ)[^s,..,wcw|iQt  sufficient  to  p^^^ 
legacies  in  fullj  .they  were  dirpptpd  to  ^aje,, ^|ind.j>rpvis|©n  w^s  lasL^f  fpr  the 
payment  ojf  the  debts,  and.  tW.the  Lol;^gA^p^Tt^^es  should ^beMdv  mid 
proceeds  applied  accordingly..  It  was  clear^.  therefore,  that  the  llong  Annui- 
ties were  treated  as  part  of  the,general  eistate.  The  circumstance^gf  that  case 
are  like  1:lie  pr^s^nt,  and^  if  it  19  not  overruled,  it  ought  tq  govern  o;iy  decision 
in  the  present  case.     The  cases  of  Hiscocks  v.  Hiscocks^  and  Miller  v.  Trovers 
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were  cited,  to  shew  that  Selwood  v.  Mildmay  was  overruled.  In  the  latter, 
the  testator  devised  all  his  freehold  and  real  estates,  situate  in  the  county 
of  Limerick,  and  city  of  Limerick,  to  certain  trustees  and  their  heirs.  At 
the  time  of  making  the  will  he  had  no  real  estate  in  the  county  of  Limerick, 
but  he  had  a  smdl  real  estate  in  the  city  of  Limerick,  and  large  estates 
in  the  county  of  Clare;  and  it  was  held  that  parol  evidence  was  inadmis- 
able  to  shew  that  the  testator's  intention  was  to  pass  his  real  estates  in 
Clare.  The  question  was,  whether  the  testator  intended  the  Clare  estates  to 
pass,  and  the  case  of  Selwood  v.  Mildmay  was  referred  to.  In  that  case,  no 
evidence  was  admitted  to  shew  that  the  testator  meant  specifically  to  bequeath 
Long  Annuities  by  the  description  of  Four  per  Cent.  Stock,  and  I  am  of  opinion 
that  Miller  v.  Travers  was  not  inconsistent  with  Selwood  v.  Mildmav.  In 
ffiscocka  v.  tiiscocks^  a  testator  devised  lands  to  his  son,  John  Hiscocks,  for 
life,  with  remainder  to  tlie  testator's  grandson,  John  Hiscocks,  eldest  son  of  the 
said  John  Hiscocks,  for  life ;  with  remainder  to  the  fii*s.t  son  of  the  body  of  the 
said  grandson,  John  Hiscocks,  in  tail  male;  with  remainders  over.  At  the 
time  of  making  this  will,  John  Hfscocks,  the  son>  had  been  twice  married  ;  by 
his. first  wife  he  had  one  son,  Simon,  and  bv  his  second  an  eldest  son  John,  and 
other  younger  children ;  and  it  was  held  tnat  evidence  of  the  instructions  given 
by  the  testator  for  his  will,  and  of  his  declarations,  was  not  admissible  to  shew 
which  of  these  two  grandsons .  was  intended  by  the  description  in  the  will. 
That  case  is  distinguishable  from  the  present ;  and,  under  these  circumstances, 
I  do  not  think  that  Selwood  v.  Mildmay  is  overruled  by  the  subsequent  cases, 
and  I  consider  myself  bound  by  its  authority.  I  shall,  therefore,  make  a 
similar  decree  in  this  case,  ^nd  declare  that  the  legatees  are  entitled  to  be  paid 
their  legacies  out  of  the  general,  estate,  and  that  the  legacies  are  to  be  valued  at 
the  market  price  of  stock  on  the  day  of  the  te^atrix's  death. 


ROLLS  COURT. 

Saturday,  February  21,  Tuesday,  July  7,  Wednesday,  July  8,  and  Monday, 

Juljf  13,  184(5.  - 

HianaM  ©.•  Harpcie.  (tsr)  , 

WiH-^ComtriKtUmr^TQkuiff  by  way  o/ sulfstitiUioH,  or  a$  a  nemainder'^AnnuUy,  extent  of. 

A  tflfaUfaave  certain,  thares  in  afire  office  tp  hie  daughters  for  life^  and  others  to  hit  eon  for  Ufe^  and 
'Mm  to  his  children  j  and  **  in  default  of  such  issue  of  the  son,  he  gave  them  to  the  daughters  and  their 
issuif  «A0f#  and  share  aUk^;  sM  issue  not  t6  be  enliihd  to  more  than  their  deceased  parents*  shears, 
Mriimgave  other  bharmlo  Ma  mm,  md^eet  to  thepagnem  of  the  pnifits  ofmms  of  them  to  his  daugk- 
Urs^  vhich yjere  **  ta  return^  to  the  *on,and  his  iune  as  the  daughters  died;  and  in  default  qf  issue  ^f 
.tits  son,  he  gave  iiU  (he  shares  to  the  daughters  and  their  issue,  share  and  share  alihe.  He  also  gaea 
'  anmeUks  to  the  dnttghtete  fin  f^,  and  afth-  their  deaths  he  gate  the  eame  ta  their  {^thken,  thart 
asidshare  ^Hke^  " suah  Mdrtn'nM  ta Ite  entitled  to  morothtai  their  deosased parents^  ehares" and  \fang 

^faughter  had  no  isansp  her  anmti^.pas  toftfiinto  t(M  residue* 

Med,  thai  the  daughters  were  entitled  to  the  met  shares  ahsoUUefy ;  the  son  to  the  second  shares  ;  and  the 
'  nMdtets  ofdaughteri  only  took  Ufe  anntdlies* 

THOMAS  FENTHAM,  the  testator  in  the  cause,  by  his  will,  bearing 
date  the  12th  of  September,  1808,  gave  all  his  real  and  personal  estate  to 
Charles  filicke,  Robert  John  Harper,  John  Bainbridge,  and  Thomas  John 
Pentbam,  on  the  trusts  therein  declared,  and  appoint^  them  his  executors. 
The  testator  died  leaving  one  son  and  five  daughters  him  surviving,  and  soon 
(a)  Reported  by  J.  Maoaulat,  Eaq.»  Barriater-aUlaw. 


95$  REAL  PROPEBTY  AND  CONVEYANCING  CASES. 

after  his  death  a  bill  was  filed  for  the  administration  of  his  estate,  and  a  decree 
was  made  in  1 816  directing  the  usual  accounts.  The  Master  having  made  Jiis  re- 
port, the  cause  came  on  upon  further  directions,  and  several  points  were  disposed 
of,  and  it  was  afterwards  decided  that  the  testator^sson,  Thomas  John  Fentham, 
took  only  a  life  estate.  Thomas  John  Fentham  died  without  issue  in  October, 
184S,  leaving  his  five  sisters  him  surviving,  and  also  his  widow,  Mary 
Fentham,  to  whom,  by  his  will,  he  gave  all  his  propert;]^ ;  and  a  question  being 
raised  as  to  the  construction  of  three  clauses  of  the  will  of  Thomas  Fentham, 
in  reference  chiefly  to  the  interest  taken  by  the  teslator^s  daughters  in  certain 
parts  of  his  property,  a  supplemental  bill  was  filed  in  January,  184'4,  and  in 
the  July  following  a  decree  was  made  therein,  directing  certain  inquiries.  The 
Master  having  made  his  report,  finding  Mary  Anne  Hedges,  and  the  other  four 
daughters  of  the  testator  stul  living,  and  finding  also  the  number  of  children 
each  of  them  had  had,  as  well  as  of  those  then  living,  the  cause  came  on  on  the 
Slst  of  February,  upon  further  directions ;  but  Mrs.  BaH,  one  of  the  testahnr^s 
daughters,  having  died  since  the  date  of  the  Master^s  report,  and  some  of  the 
deceased  children  not  being  represent^^  an  objection  was  taken  on  behalf  of  the 
executors  to  the  constitution  of  the  suit,  and  it  stood  over  to  bring  the  necessary 
parties  before  the  Court.  This  having  been  done,  the  cause  now  came  on  to  lie 
neard,  the  clauses  of  the  will  for  the  consideration  of  the  Court  being  the 
following : — 

**  And  as  to  my  fourteen  shares  in  th*  HMenix  Fire  OflSce,  I  dii^t  my  executors 
and  trustees  to  pay  the  produce  of  ten  Aalres  thereof  unto  my  said  five  daughters 
during  their  lives,  that  is  to  say,  two  siiares  to  each ;  and  after  their  decease  I 
give  the  same  unto  my  said  son,  Thomas  John  Fentham,  during  his  Kfe,  and 
after  his  decease  to  my  said  son^s  children  equally,  share  and  share  alike ;  and 
as  to  the  other  four  shares,  I  likewise  give  the  same  unto  the  said  Thomas  John 
Fentham  during  his  life,  and  after  his  deeease  I  give  the  same  to  his  children^ 
share  and  share  alike ;  and  in  default  of  sucdi  issue  of  my  said  son,  then  I  give 
all  the  said  shares  unto  my  said  daughters  and  their  issue,  share  and  share  alik^ 
such  issue  not  to  be  entitled  to  or  take  more  than  their  deceased  parents* 
share.*" 

"  As  to  my  ten  shares  in  the  Pelican  OflBce,  I  give  the  same  to  my  son 
Thomas  John  Fentham,  and  bis  heirs,  executors,  administrators,  and  assigns 
for  ever,  my  said  son  paying  thereout  the  profits  of  eight  shares  unto  my  said 
five  daughters  during  their  Tfves,  as  tenants  in  common ;  and  after  their  decease, 
and  when  and  as  they  shall  respectively  die,  the  share  of  her  and  them  so  dyin^ 
to  return  to  my  said  son  and  his  issue ;  and  in  default  of  such  issue  of  my  said 
son,  I  give  all  the  said  shares  to  my  said  daughters  and  tlieir  issue,  share  and 
share  alike.^ 

"I  also  give  to  each  of  my  said  five  daughters  the  sum  of  4O01.  a  year 
during  their  lives,  payable  half-yearly ;  and  luter  their  respective  deceases,  I 
give  the  same  to  their  children  respectively,  share  and  share  alike,  such 
children  not  to  be  entitled  to  more  than  their  deceased  parents'  share ;  and  in 
case  any  or  either  of  my  said  daughters  shall  die  without  issue,  then  the 
annuity  was  to  cease  and  fall  into  the  residue.^ 

There  was  a  residuarv  clause,  on  which  a  question  was  intended  to  be  raised 
as  to  the  rights  of  Thomas  John  Fentham's  widow,  but  was  afterwards 
abandoned.     It  ran  partly  thus : — 

"  And  as  to  all  the  rest,  residue,  and  remainder  of  my  freehold  and  copyhold 
messuages  or  tenements,  lands,  hereditaments,  and  premises,  and  personal  estate 
whatsoever,  except,  &c.,  I  give,  devise,  and  bequeath  the  same  unto  my  said 
trustees,  &c.,  to  hold  unto  them,  my  said  trustees,  &c.,  according  to,  &c.,  upon 
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trost  for  them  my  said  trustees,  &c.,  to  pay  the  rents,  issues,  and  profits  thereof 
unto  my  son  Thomas  John  Fentham,  or  to  permit,  &c.,  during  his  natural  life ; 
and  from  and  after  his  decease  I  do  hereby  give  and  devise  the  said  freeholds 
unto  and  amongst  all  and  every  the  children  of  my  said  son,  lawfully  begotten, 
irhich  shall  be  Uving  at  the  time  of  the  decease  of  my  said  son,  Thomas  John 
Fentham,  share  and  share  alike;  but  in  case  my  said  son  shall  die,  leaving  no 
issue  lawfully  begotten  him  surviving,  then  and  in  such  case  I  do  hereby  give 
vad  devise  the  same  frediolds,  &c.  to  my  trustees,  to  pay  the  rents,  &c.  amonff 
my  five  daughters,  as  tenants  in  common,  &c. ;  ana  in  case  any  of  my  said 
daughters  shall  then  be  dead,  leaving  issue,  such  issue  to  be  entitled  to  their 
deceased  parents'  share,  as  tenants  in  common,  &c.,  with  benefit  af  survivorship 
in  case  of  no  issue*^ 

The  bill  was  filed  by  the  daughters  of  the  testator,  Thomas  Fentham, 
against  the  representatives  of  Thomas  John  Fentham,  their  brother,  and 
against  their  own  children,  or  their  repfesentatives,  and  against  the  trustees  of 
the  will  of  Thomas  Fentham. 

Kindersley  (with  him  Dean)^  for  the  pIaintifi*B.*-*This  is  a  suit  instituted 
by  the  five  daughters  of  the  testator  in  the  cause,  to  determine  their  rights  as 
against  their  brother,  and  also  as  agaisst  their  own  children.  First,  the  intro- 
ductory words  of  the  will,  <<  such  worldly  estate,  8cc.,^  carry  realty  as  well  as 
personalty  (Prest.  Est.  180,  19^,  227);  and  a  devise  to  trustees  in  fee  for  the 
benefit  of  the  daughters  gives  them  a  fee.  {Challenger  v.  Shepherd,  (a)  8  T.  R. 
597;  KfiigM  v.  Selby,  8  Scott,  N.  S.  409.)  Next,  the  word  <'  issue,''  though,  in 
its  general  and  unrestricted  sense,  meaning  ^'  descendants,''  yet  here,  throughout 
the  whole  will,  is  confined  to <^ children;"  and  that  it  may  be  so  confined  by  the 
context  is  obvious.  {Sibley  v.  Perry ,  {b)l  Ves.  682;  Ridgway  v.  Munkittrick,  (e) 
1  Djt.  &  War*  84.)  Now,  as  to  the  Phoenix  and  Pdican  shares,  the  children 
of  the  daughters  are  not  to  take  concurrently  with  their  parents,  but  must 
either  take,  by  way  of  substitution,  or  by  succession  or  limitation  over ;  and 
it  is  submitted  that  the  intention  of  the  testator  was,  that  his  daughters'  children 
should  take  by  way  of  substitution  for  their  parents,  if  they  should  die  in  the 
lifetime  of  his  son.  This  event  not  having  happened,  the  daughters  take  abso- 
lute interest  in  the  shares  in  question*  Then  as  to  the  annuities,  we  contend 
that  the  children  only  take  a  life  interest  therein,  and  that  the  fund  out  of 
which  they  are  paid  afterwards  falls  into  the  residue.  They  cited  :  Pearson  r. 
Stevens  (5  Bligh,  N.S.  208) ;  Gibbs  v.  Pate  (Sim.  182) ;  Butler  v.  Om- 
maney  (4  Rus.  470) ;  Bleweti  v.  Roberta  (1  Gr.  &  Ph.) ;  Robinson  v.  Hunt 
(4  Beav.  450) ;  Hutchinsonr.  Stephens  (1  Keen,  240) ;  2  Jarm.  Wills,  177, 
and  cases  there  cited. 

Turner  (with  him  WUlcock),  for  the  children  of  the  daughters.— A  life 
estate  is  given  to  the  daughters  in  the  Phoenix  shares,  and  their  children  are 

(a)  Challrngtr  ▼.  Shepherd.— -ViXi^e  an  estate  in  The  testator  kaving  traoslated  the  word  *'  issue  *' 

fee  Is  devised  to  trustees  in  trust  for  A.  B.»  without  to  mean  children,  the  technical  meaniogof  that  word 

■ny  fimltation  of  the  estate  to  the  cutvi  qae  irutt  Is  thereby  altered, 

the  latter  takes  the  beneficial  interest  in  fee.  Where  a  word  occurs  twice  io  the  same  instm- 

Cb)  Sibley?.  Perry.— Though  th6  word  "issue"  ment,  it  is  to  receive  the  one  meaning  in  both 

viu  comprehend  all  descendants,  upon  the  par«  places,  unless  there  appear  a  clear  intention  to  the 

tieolar  consCmotion  of  the  will,  it  was  oooiiaed  to  contrary, 

children.  In  Robinson  v.  Hunt,  there  was  a  bequest  of  an 

(e)  Midgwxy  v.   Ifunitt/fricA;.— Where  fai  a  ^111  annuity  to  A.  and  B. ,  and  to  the  survivor  for  lifb, 

thore  is  a  general  absolute  devise  of  real  and  per-  and  if  A.  should  have  any  children,  then  to  be  equally 

sonal  estate,  and  in  a  subsequent  clause  the  testator  divided  between  them ;  but  if  A.  should  die  without 

vsea  language  plainly  restrictive  of  the  absolute  gilt  lawful  issae,  then  to  B.  and  his  heirs  for  ever.  Held, 

iniMM  speoics  of  property,  but  not  in  words  0Qtt»  that  the  ehSldrsft  of  A.  took  absolute  interest  in  a 

finlDff  it  to  that  one,  the  restriction  will  be  held  ap-  perpetual  annuitf . 
pliosble  to  both,  unless  there  exists  a  clear  necessity 
xsr  OfhiKiic  the  other  from  its  op«mtion« 
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entitled  to  take  by  succession,  or  limitation  over.  We  should  be  content  with 
the  same  construction  as  to  the  Pelican  shares ;  but  if  that  be  not  conceded, 
then,  according  to  the  construction  in  Wilde's  case  (6  Rep.  16),  we  insist  upon  a 
tenancy  in  common  between  the  daughters  and  their  children.  As  to  the 
annuities,  we  contend  they  are  perpetual,  and  there'  oUght  to  be  a  sum  invested 
in  consols  sufficient  to  pay  them. 

Tinney  (with  him  Naylor)^  for  the  widow  and  representatives  of  Thomas 
John  Fentbam. — We  claim  a  benefit  in  only  the  Pelican  shares.  There  is  no 
expression  in  the  will  clear  enough  to  take  away  fn>m  Thomas  John  Faiitham 
the  absolute  interest  given  to  him,  his  heirs,  executors,  administrators,  and 
assigns  {Chandless  v.  Price^  8  Ves.  99 ;)  and  a  gift  to  a  man  and  his  issue 
is  a  tail  as  to  real  estate,  and  in  the  case  of  personal  estate  it  is  a  qtuisi  tdL 
But  if '*  issue '' means  "  children,"  then  Wilde's  case  applies.  We,  therefore, 
contend  that,  subject  to  the  life  interest  of  the  daughters  in  eight  of  the  shares, 
there  was  an  absolute  gift  of  them  to  the  son.  They  cited  Carter  v.  BentaU 
Xa  Beav.  557)., ; 

White^  for  tHe  executors  and  trustees  of  Thomas  Fentham. 

JCinderslepi  in  reply. 

The  Mastee  of  the  Rolls.— The  question  here  relates  to  fourteen  shares 
in  the  Phcenix  Ofiice,  ten  in  the  Pejlican  Office^  and  the  annuities  given  to  the 
testator  s  daughters.  There  are  other  clauses  in  the  will  in  which  the  word 
"issue''  means  "  children,**  as  in  the  clause  rdating  to  the  eldest  daughter. 
Then  the~  testatbr  says,  as  to  the  Pho^mx^  Bhatres,  *'  I  direct,  &c.""  Now  the 
.  question  betw.eei^  the  pai*ents  and  their  chil(Jpta  is,  wh^her*  the  childteh  are^to 
take  after  their  parents,  by  way  of  remainder,  or  Jjimitation  over,  or  whether 
they  are  to  take  by  way  of  Substitution,  if  their  parents  should  not  be  Irving 
at  the  period  of  di^tributiori.  Now,  it  is  adinitted  that  primd  fade  th^  wdhls 
import  substitulion,v  forthey  are,  "  »uch  issue  pot  to  he  entitled,  &c.  V'  bat  it;  is 
contended  that  a  different  conohitdon  ou^^t  to  be  oome  to  faece^  beeailse  in 
another  pa^tjof  tb^^iviU  that  qqu14  i^Qt  be  in^^^ded.  Then  it  is  said,  as  tp  the 
FelioaD.  sh^u«^,.  there  oyght  Aabe  a  different  construction,  as  the  language'of  the 
disposition  is,'^ifierqnt  First,  the  gift  is  absolute  to  his  son,  his  heirs,  executors, 
.adjiiticistmtws»,;3Jid  assigns,  jwHich  is  quite  diiflerent  from  the  beginning  oif  the 
other.idau3e;  ,  jThe^i  j^pe^  ihat   the   testator  meant 

'*^  diildretf  \  wl)ej^ ,  Jae  use4,tbe^prJ  "  issLiOj*^  for  die  wunls  iirc,  'Spaying 
thereout,  &;c.,  the  ^^  to  return  to  my  said  son  antl  liis  issue/'  And  lastly, 
the  cUu$e  whioh  sav$  |the  issue  of  the  f  laughters  arc  to  take  tlieir  parents'  shares 
is  waoiting.  AiBto  th^e  JPboppi^c  shares,  I  think  that  the  children  of  the  daughters 
w«rB  inti&nded  to  taW  by.  way  of,  substitution,  in  ease  of  the  dauglUcrs  dying 
.in  thelifetigie.pfjh^.  testator's  son,,  and  not  by  way  of  succef%sion  or  limitation 
ov«r;)a^4|^ the, daughters  surviv^  i];\v  suuj  tliey  take  an  absulnte  ioterest*  As  to 
the^JRelicWsPhV^  I^jthink  the  ^.^rd  '^  issue  '^  in  that  clause  cannot  he  construed  to 
'mean  "^chijdi^n^'"  an^.the  gift;pyer»^)therefore,  to  the  daughters  and  their  children 
;i»  ,viQidy^nd.thergiit,tp,the  spn  remains  absolute.  Tht^n  as  to  the  annuities,  there 
ismo  iAl^rpOBe^'in^^r^t  given  tQ.thp  son  in  this  case  ;  but  the  question  is  as  to 
;tlie:4Mratiaii  iQ%^  fptepest  given  to  the  children  uf  the  daughters.  It  is  said 
thati.mj  interest  fur  life  ojp^/  i^  givt"?  for  there  arc  no  words  pointing  to  an 
i)nter0Al  of  a  Jppgpr  duijit}<Dp.  5^V?^e  is  an  expi^ss  gift  of  a  separate  auauitj  to 
^each  daughter  £9irjife,  andthatispontinued  to  her  children;  but  wliethei*  beyond 
ithe:Iijk  of  t^e  ^ni^uitants  is  the  question,  and  one  of  a  difficult  naturet  as  the 
'vvords  foilo^jijag  ^e  gift  are  very  .per|)}exing:—"  Such  children  not  to  be 
entitled  to  more  than  their  deceased  parents*  share.^  Of  what  ?  Not  of  anj 
aggregate  thing  as  a  share  of  the  testator^s  estate;  no,  the  word  ^<  share''  u 
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relative,  and  it  means  that  no  daughter  is  to  have  any  benefit  from  another 
daughter's  annuity.  My  present  notion  then  is,  that  the  daughters  take  the 
Phoenix  share9  absolutely  ;  tliat  the  Pelican  shares,  having  never  oeen  taken  out 
of  the  son  except  for  the  limited  interest  given  to  the  daughters,  belong  to  him 
absolutely,  subject  to  that  interest ;  and  tnat  the  children  of  the  daughters  only 
took  the  annuities  for  life ;  but  if  I  alter  my  opinion  I  shall  let  you  Know. 

July  13. 

.  The  M AitfTEK.  of  the  Rolls  intimated  to  coyusel  that,  on  consideration,  he 
remained  of  the  same  opinion^ 
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Saturday^  March  14,  1846. 

SxAlifE  V,  STJtWAET.fa)     ' 

WiB,,e<mtdt9eHonof''^xhUere8t^Jund  ^rnu^ 

A^itiUtior,  after  nmkifig  9krUnn  heqmtt^t^dirfDUd  ihaf  ih^  j^rineipgl  of  two  wm$  of  mon^  should  he 
,paifabU  to  t/ie  children  of  hif  dqighter  at  their  respectjipe  ogee  of  twenty-onej  and  that  ui  the  meattm 
time  hts  trustees  should  pay  and  apply  the  dividends,  ^c,  towards  the  mnSutfiiaince  ttnd  educeHon  ttfths 

'  eedd  diHSti^  u/ilii  tHeir  respeethe  shari9  sHouid  become  payable  f  and  that  itmiaht  be  kniafidfer  the 
emd  truetMti  ta  app^'thai^hohm  amf^parttfth^pmcipvd'io  whkk  any  imfsf^  mwhi  be  entitled,  under 
4h0:pr(msuaftkareiflhtforA  cmtaihedr  a^  (m^  ^rii^  period  than  the  seme  woM  become  vested  cr 
payable  hy  vvrt^e  if  such  ^bvistons  for  the  advancement  in  M«  woria  dnd  ben^  of  suth  infant*  One 
tfihiichiUrert  died  undif  the  ape  tf  IwrAtyi^oike,  intestetif:  Hdd,'thaZ  hie  rq^Uintative  wao^  not 
^MfMHtfA)  the^Uerest  thaiihad  accrued  dwAi^  infimy  qfiha  de^eaeed. 

THE  question  in  this,  case  caffl6  on  upon  further  directions.  *  By  th«dA»ee 
made  on  the  hearing,  16th  November,  1829,  the  Master  to  i^hom  the 
cAuse  stood  referred  was  directed  to  make  the  usuaVinquiries.     By  his  report, 
dated  S6th  April,  1844,  the  Master;  among  other  thing!^,  found  that  James 
Skaife,  the  testator  in  the  pleadings  named,  by  hi^  last  will  and  testament  in 
writing,  bearing  date  28th  May,  1812,  duly  executed,  after  having  directed 
the  payment  of  his  just  debts,   &c.,  and  certain  gifts  and  legacies  to  his 
wife,  Elizabeth    Skaife,  and  her  sod,  Joseph  Lancaster,  gave,  devised,  and 
^bequeathed   at!   his  r^al'  and  personal  estate  whatsoever   unto    his  friend 
John  Pearson^  and  the  said  testator's  son,  James  Skaife;  their  heirs,  executors, 
&c/,  upon  trust  that  his  said  trustees,' and  the  survivor  of  theny,  the  executors 
aiid  admihistyators  bt  such  survivor,  shduld  pay  and  allovr  unto  his  said  wife, 
during  her  niatural  life,  and  to  James' Gaihsford,  in  his  said  will  named,  during 
hisli^,  the  annuity  in  his  said  ViH  Mentioned,  and  upon  trust  that  they,  the 
.said  trustees,  and  the  survivor  dHhein,  and  the  executors  and  administrators  of 
'such  sfirvivor," ^hould,  upon  thfe  said  testator's  daughter,  Mary^kaife,  being 
^toarried  or  attaining  her  age  of  twenty-one  years,  which  should  flrfet  happen, 
^j^Jy'siifch'ways  and  means  as  to  then!  i^hould  seem  meet  and  expedient,  from  and 
out  of  his  ;the  said  testator's  estate  and  Effects,  raise  the  sum  of  1,00(%,  and 
should,  as  apoh  dflter  the  decease  of  his  said  wife  as  they  conveiriendy  could,  but 
iK)t  sooner^  Iby  the  ways  and  means  aforesaid,  raise  i^  furthef  sum  of  2,000/.f 
and  should  stand  possessed  of  and  interested  in  the.  said  several  sums  of  1,00(V. 

(•)  AeporM  by  G.  Qolbskith,  Esq.,  Banlfl0r-«t-l»w. 
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and  2,000/.  as  and  when  they  should  so  respectively  be  raised,  and  should  put^ 
place,  and  continue  the  same  out  at  interest  on  Government  or  real  securities, 
and  should  pay  the  interest,  dividends,  and  annual  proceeds  thereof,  from  time 
to  time  as  the  same  should  be  received,  unto  his  said  daughter,  Mary  Skaife, 
for  her  sole  and  separate  use,  free  from  the  debts,  control,  or  engagements  of  any 
husband  she  might  have,  for  and  during  her  natural  life ;  and  from  and  after  the 
decease  of  the  said  testator's  said  daughter,  that  his  said  trustees,  and  the 
survivor  of  them,  and  the  executors  and  administrators  of  such  survivor, 
should  stand  and  be  possessed  of  the  said  principal  sums  of  1,000/.  and  2,000/., 
and  the  funds  and  securities  wherein  the  same  should  be  from  time  to  time 
invested,  in  trust  for  any  one  or  more,  or  for  all  and  every,  the  child  and 
children  of  his  said  daughter,  in  such  shares  and  proportions,  and  in  such 
manner  as  she  should,  notwithstanding  her  coverture,  by  her  last  will  appoint ; 
and  in  default  of  any  such  appointment,  and  to  so  much  as  any  such,  if 
partial,  should  not  extend  (and  subject  to  any  such  partial  gift,  devise,  or 
bequest,  limitation  and  appointment),  in  trust  for  all  and  every  the  child  and 
children  of  his  the  said  testator's  said  daughter,  equally  to  be  divided  between 
them,  if  more  than  one,  share  and  share  alike,  or  if  tnere  should  be  but  one, 
then  in  trust  for  such  only  child,  and  to  be  paid  and  payable  to  such  children 
or  child  in  manner  following ;  that  is  to  say — the  part  or  share,  or  parts  or 
shares,  of  such  as  should  be  a  daughter  or  daughters,  at  her  or  their  respective 
age  or  ages  of  twenty-one  years,  or  day  or  days  of  marriage,  whichever  first 
should  happen ;  and  the  part  or  share,  or  parts  or  shares,  of  such  as  should  be  a 
son  or  sons,  at  his  or  their  arriving  at  the  age  of  twenty-one  years,  with  benefit 
of  survivorship  between  them  in  case  of  the  death  of  any  of  them,  being  a  son 
or  sons,  under  the  age  of  twenty-one  years,  or  being  a  daughter  or  daughters, 
under  that  age  and  unmarried.  And  upon  trust,  that  his  said  trustees,  and 
the  survivor  of  them,  and  the  executors  and  administrators  of  such  survivor, 
should  and  might,  in  the  mean  time,  pay  and  apply  the  dividends,  interest,  and 
proceeds  of  the  said  principal  sums  of  1,000/.  and  2,000/.  for  and  towards  the 
maintenance  and  education  of  such  children  or  child,  until  their  respective 
shares,  or  his  or  her  share,  of  the  principal  money  should  become  payable,  and 
in  proportion  to  their  respective  shares  and  interest.  And  the  said  testator 
declared  that  it  should  andmight  be  lawful  for  his  said  trustees,  or  the  survivor 
of  them,  his  executors  or  administrators,  at  their  or  his  discretion,  but  not 
otherwise,  to  pay  and  apply  the  whole,  or  any  part  of  the  principal  to  which 
any  infant  shoula  be  entitled  under  the  provisions  thereinbefore  contained,  at 
any  earlier  period  than  the  same  would  become  vested  or  payable  by  virtue 
of  such  provisoes,  for  the  preferment  or  advancement  in  the  world,  ana  benefit 
of  such  infant.  And  the  said  testator  declared  that,  notwithstanding  the 
postponement  of  the jpayment  of  their  shares  to  the  said  several  children  until 
the  decease  of  his  saia  daughter,  the  share  or  shares  of  such  of  them  as,  being  a 
son  or  SODS,  should  have  attained  the  age  of  twenty-one  years,  or  being  a 
daughter  or  daughters,  should  have  attained  that  age  or  have  been  married,  in  the 
lifetime  of  his  said  daughter,  should  be  a  vested  interest,  or  vested  interests, 
and  be  transmissible  to  his,  her,  or  their  respective  executors,  administrators, 
and  assigns.  And  the  said  testator  empowered  his  said  trustees  to  chalige  the 
securities  on  which  the  said  sums  of  1,000/.  and  2,000/.  should  be  so  invested. 
And  the  said  testator  declared  it  to  be  his  will  and  mind,  notwithstanding  any- 
thing in  his  said  will  contained,  that  upon  the  arrival  of  his  said  daughter  at  . 
her  age  of  twenty-one  years  or  her  day  of  marriage,  whichever  should  first 
happen,  or  at  any  time  after  either  of  those  events,  at  the  pleasure  and  discretioa 
of  ms  said  trustees^  or  the  survivor  of  them,  or  the  executors  or  administrators 
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of  flndi  surviyoTy  it  diould  and  might  be  lawful  to  and  f<»*  his  said  trustees^  or 
the  surviyor  of  them,  or  the  executors  or  administrators  of  such  suryi  vor,  if  they 
should  think  proper,  but  not  otherwise,  to  pay  and  adyance  to  his  said  daughter 
any  sum  not  exceeding  in  the  whole  the  sum  of  1,000/.,  part  of  the  said  several 
pnncipal  sums  of  1,(X)0{.  and  2,000/.  thereinbefore  directed  to  be  invested,  or 
to  assign  or  assure  the  same  unto  such  persons  and  in  such  manner  as  she 
should  in  anywise  direct  or  appoint,  freed  and  absolutely  discharged  from  all 
and  every  the  trusts  and  limitations  thereinbefore  contained  respecting  the 
whole  of  the  said  several  sums  of  1,000/.  and  2,000/. ;  and  that  thenceforth  so 
much  as  should  then  remain  of  the  said  sums  of  1,000/.  and  2,000/.  only  should 
remain  and  be  subject  to  the  same  trusts,  or  such  of  them  as  should  be  subsisting 
and  capable  of  taKing  effect.  And  the  said  testator  thereby  expressly  directed 
that,  it  his  said  daughter  should  die  without  leaving  any  child  or  children, 
lawfully  begotten,  or  leaving  such,  if  every  such  child,  being  a  daughter,  should 
die  before  her  arrival  at  die  age  of  twenty-one  years  or  marriage,  or  being  a 
son,  before  his  arrival  at  the  age  of  twenty-one  years,  then  the  said  principal 
sums  of  1,000/.  and  2,000/.,  so  thereinbefore  given  in  trust  for  the  benefit  of  his 
said  daughter  and  her  child  or  children,  or  so  much  thereof  as  should  then  be 
unapplid,  unadvanced,  or  undisposed  of,^  under  all  or  any  of  the  trusts, 
powers,  and  provisions  thereinbefore  contained,  should  sink  into  and  become 
part  of  the  residue  and  remainder  of  his  (the  said  testator's)  estates  and  effects, 
and  be  subject  to  the  trust  and  direction  thereinafter  contained  respecting  the 
same ;  and  as,  and  for,  and  concerning  all  the  rest,  residue,  and  remaining  part 
of  his  estate  and  effects,  not  by  him  thereinbefore  given,  devised,  and 
bequeathed,  the  said  testator  directed  that  his  trustees,  and  the  survivor  of  them, 
and  the  executors,  &c.,  should  stand  possessed  of,  and  interested  in,  the  same 
and  every  part  and  parcel  thereof,  in  trust  for  his  said  son  James  Skaife,  his 
heirs,  executors,  &c.,  for  ever,  for  his  and  their  own  proper  estates  and  effects 
for  ever.  And  the  said  testator  thereby  nominated  and  appointed  the  said 
James  Pearson  and  James  Skaife  executors  of  his  said  will. 

The  testator  died,  leaving  the  said  James  Skaife,  his  only  son  and  heir-at- 
law,  the  said  Elizabeth  Skaife,  his  widow,  and  the  said  'Mary  Skaife,  his 
daughter,  him  surviving.  James  Skaife  alone  proved  the  said  testator^s  will 
in  the  Episcopal  Court  of  Chester,  on  the  10th  day  of  February,  1814.  The 
testator^s  daughter,  the  said  Mary  Skaife,  on  or  about  the  12th  day  of  April, 
1817,  marriea  with  the  defendant,  Robert  Stewart,  and  thereupon  the  sum  of 
700/.,  part  of  the  sum  of  1,000/.  which  she  was  entitled  to  have  raised  under 
the  directions  contained  in  the  said  testator's  will,  was,  by  the  direction  of  the 
said  Mary  Stewart,  raised  and  paid  to  the  said  Robert  Stewart.  There  was 
issue  of  this  marriage  one  child  only,  viz.,  John  Fullarton  Stewart,  who  was 
bom  on  or  about  the  16th  January,  1820.  The  said  Mary  Stewart  died  ia 
Deceml)er,  1822,  intestate,  leaving  her  husband,  the  said  Robert  Stewart,  and 
John  P.  Stewart,  her  only  child,  her  surviving,  she  having  previously  attained 
her  age  of  twenty-one  years.  John  Fullerton  Stewart,  by  his  next  friend,  filed 
his  bul  in  April,  1826,  against  the  said  James  Skaife  and  John  Pearson,  when, 
by  a  decree  bearing  date  4th  July,  1826,  it  was  ordered  that  a  receiver  should 
be  appointed,  and,  by  another  decree  in  the  same  cause,  it  was  ordered  that 
two  proper  persons  should  be  appointed  as  trustees  of  the  will  of  the  testator 
in  the  place  of  the  said  defendants. 

The  testator's  widow,  Elizabeth  Skaife,  died  in  the  month  of  April,  1825, 
and  James  Gainsford  also  departed  this  life. 

The  Master  appointed  William  Lindsay  and  Alexander  McGregor  to  be  new 
'trustees  in  the  stead  of  the  said  defendants,  James  Skaife  and  Jdin  Pearson. 
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John  FuUerton  Stewart,  the  late  plaintiff,  was  drowned  an  the  7th  August, 
1838,  in  the  Bay  of  Ben^,  on  occasion  of  the  wreck  of  the  ship  Rajah  Kaoee. 
He  died  intestate,  and  without  having  been  married,  being,  at  the  tune  of  his 
death,  between  eighteen  and  nineteen  jears  of  age ;  and  letters  of  administra- 
tion were  taken  out  by  his  father,  the  said  Robert  Stewart,  who  thereby 
became  his  sole  legal  personal  representative.  The  Master  found  that, 
excepting  the  sum  of  700*.  before  mentioned,  no  part  of  the  said  sums  of  1,00M. 
and  S,000/.  given  by  the  said  testator  in  trust  tor  the  said  Mary  Stewart  and 
her  issue,  had  been  paid,  and  that  no  payments  had  ever  been  made  on  account 
of  the  interest  or  dividends  thereon,  or  any  part  thereof,  for  the  maintenance  or 
education  of  the  said  J.  f^.  Stewart ;  and  that,  by  reason  of  his  death  under 
the  age  of  twenty-one  years,  the  trustee  in  the  will  of  the  said  testator,  James 
Skaife,  for  raising  and  paying  the  said  sums  of  300/.  and  2,000/.,  to  which  the 
said  John  F.  Stewart  would  have  been  absolutely  entitled  had  he  lived  to  attain 
that  age,  had  ceased,  and  such  principal  sums,  were  no  longer  raisaUe.  The 
point,  therefore,  between  the  defendant  and  the  said  Robert  Stewart  and  the 
jH^sent  plaintiff,  was  as  to  tbe  right  of  tlie  former,  as  the  administrator  of 
John  T.  Stewart,,  bis  son,  the  said  plaintiff  in  the  ^mier  suit,  to  receive 
.  Hiterest  on  the  .sums  of  3002,,  part  of  tbe  said  sum  of.lJOOOL^  and  of 'S,0QOiL, 
;the  said  defendant  claiming  interest  upon  tlie  fosmer  sum  from  the  deeeaae  of 
JVl^  Stewart,  the  mother  of  J,  f.  Stewart^  apd  interest  pn  the  latter  ^m 
'j^m  the  death  of  EUaabeth  Skaife,  the  widow  of  the  testator,  up  to  the  time 
of  J.  F.  Stewart^s  decease. 

'*  Eldertan^^fog't^ie^dtSeaAMkt  Robert  Stewart^.tb^r personal. represeqtative of 
J.  F.  Stewart^  contended  that  if  the  interest  bntheAind  ii^ere  vested  m  tbe«3n, 
it  was  given  Him  for  the  purpose  of  matnt(9naaQe ,  and'<^j]U]|C;ation,  and  was"  an 
ab^lute  gift ;  and  as  to  nie  'clause  in  the-  will  *wheref  tin  testator  was  supposed 
to  have  shewn  aoose  »idicatioii  thai  the  fijind"  should  ilbt  ve^t,  namely,  ^^  j>ay 
and  apply  the  whole  <^an3rpBTt  of  the  principal  tc^  which  amy  in&nt  nn^ht 
be  entitled,  under  the  provisions  thereinbef&re  contain^  kt  dny  earUer  pei^od 
thati  the  same  wtiuki  become  vested  or  payable  by  virtue  of  such  provisions,^ 
it  only  shewed  that  the  testator  had  an  impreiiidon  that  flitt  fund  was  not  vested, 
which,  according  to  the  true  construction,  amounted  to  nothing,  since  a  mis- 
taken notion  on  the  testator'^s  part  would  not  prevent  a  vested  interest  from 
arising  where  the  words  were  sufficiently  strong  to  sustain  it.  Cases  cited  :— 
Comber  v.  Graham  (1  R.  &  M.  450),  Saunders  v.  Vautier  (1  Cart.  Pa.  240), 
Barber  v.  Barber  (3  Myl.  &  C.  688),  Campbell  v.  Brownrigg  (1  Ph.  301). 

Bethell  and  Kinglake, — The  administrator  cannot  claim  unless  the  interest 
of  the  fund  is  wanted  for  the  purpose  of  maintenance ;  to  entitle  him  to  claim, 
it  must  amount  to  an  absolute  gift.  A  gift  for  the  purpose  of  maintenance  is 
not  so :  the  maintenance  is  the  motive  and  measure  of  tne  gift,  and  is  oidy  a 
gift  of  so  much  as  is  actually  applied  for  the  purpose  intended. 

The  Vice-Chancellok  considered  the  case  of  Barber  v.  Barber  (o)  was 

{a)  In  tikit  ease,  alluded  to  by  bit  Honour,  Jobn  &c.  until  be  aniTes  at  tbe  aoe  of  twenty-one  yean  ; 

Maekintotb,  tbe  testator,  after  making  certain  be-  and  after  tbat  period  be  sbalT  bave  tbe  power  of  re- 

S nests  out  of  bis  residuary  estate  to  bis  son  and  eeiving  sucb  interest  or  diridends  bimsclf,  and  £•• 

augbter  respectiTely,  directed  as  follows :~"  After  pose  of  it  as  be  may  tbink  proper,  until  be  arrives 

tbe  sale  of  my  estate  and  property,  as  before  directed,  at  tbe  age  of  twen^-fi?e  years ;  tben  tbe  wbole  of 

I  desire  tbat  tbe  property  I  bave  bequeatbed  to  my  tbe  property  I  bave  bequeatiied  to  bim  simU  be  at 

ton,  Jobn  Mackintosb,  and  my  daugbter  Elisa  Jane  bis  own  disposal  witbout  control.    It  is  my  will  and 

Maekintosb,  may  be  invested  in  tbe  public  f ands  of  desire  tbat  balf  tbe  property  wbicb  I  last  beqneatbad 

Great  Britain,  in  separate  accounts,  in  tbe  names  to  my  dausbter  Elixa  Jane,  may  be  invetted  im  the 

of  trustees,  appointed  by  my  executors,  and  also  fat  public  funds  of  Great  Britabi,  in  tbe  name  of  bendf 

tbe  names  of  my  son  and  daugbter.    And  it  is  also  and  trustees,  appelated  by  my  executors  for  tbat 


my  will  and  desfaw  tbat  tbe  interest  or  dividends     purpose,  for  ber  maintenance,  education,  use, 
arising  from  tbe  said  ftinded  property  for  my  son     oenefit  during  ber  life ;  and  for  ber  cbild  or  eUMrcay 
Jobn  DC  applied  for  bis  maintenance,  education,     if  any  living  at  tbs  tims  sf  her  dsesass.    But  If 
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different  from  the  present  one^  and  thought  that,  looking  at  the  whole 
scope  of  the  wiU,  as  also  the  dicumBtanoes  which  had  bappraed,  the  father^ 
as  administrator,  was  not  entitbd  to  interest. 

Dedqre  that  the  plaintiff  is  entitled  (subject  to  the  costs  herec^er 
directed  to  be  taxed  and  paid)  to  the  fund  in  court,  and  to  nave 
conveyed  to  him  the  estates  remainina  unsold. 
The  costs  ^  of  all  parties  of  this  suit,  ana  the  costs  remaining  unpaid  in 
Stewart  r.  SVaife,  and  the  bill  of  revivor,  to  be  faxea  and  paid 
out  of  the  fund  in  court.  The  costs  of  the  plaintiff  in  this  suit, 
and  the  defendants,  the  trustees,  ta  be  taxed  as  between  solicitor 
>.,    '  and  cUent" 

there  \b  ao  issue  litiog  at  tho  tloie  of  her  iecesse,  and  aftenrai4fl  both  the  son  aod  dauRbter  of  the 

that  the  said  property  abould  devolire  to  my  ton  testator  died  under  twenty-one  and  wTthont  itsne. 

John  M ackintoth  $  and  fai  ease  he  H  dead  aiso  and  Sona  aft»  tht  death  of  the  DoetiAor  a  bill  waa  filed 

hat  left  ao  ietne,  the  said  pfopeity  ahal  devolve  to  to  hare  the  rights  of  the  different  patties  interested 


ay  ezecntors  herein  named ;  but  if  there  is  issue  of  under  the  win  ascertained,  and  the  property  i 
my  son  John  litlngr,  then  it  iftall  devolve  to  thai  nlstefid  and  sacoNdfor  llictr  heneiit  under  th« 
me.  And  Un  oldierhAtf«ftha  properly  bequeathed  direction  of  th*  Court.  Upon  the  drath  of  Jana 
to  her  shall  be  investad  in  the  public  fupds  for  her  Eliza,  who  survived  her  brother  Jobn,  a  bill  of 
sole  Use  and  benefit  undl  she  arrives  at  the  age  of  revivor  and  suppteoiatfC  vtas  fifed  l»y  hn  penonal 
tirttay.oae  years  t  tlien  tlit  nid  pr«i|>e?ty  shall  he  reprassntatives  «fMP9t<  the  pci^oAS  named  as  exe- 
at h^cvonsdiiBpossl  without  control."  The  testat^  ^mto^  In  the  wTu  of  the  original  testator,,  and 
further  directed  that  his  son  John  might  dispose  of  against  the  other  pereonfe  ibtercsted  in  his  red* 
Us  i^Mpertylty  wiUfifUr  lis  afttaihincr  the  age  of*  diary  <B^tafte,irn^ngPil|ttb#oghU  of  the  pUtatUb 
twenty  years ;  but  should  he  die  hefore  that  age,  as  representing  Eliza  Jane  Mackinto^,  might  be 
then  that  thejproperty  sitould  devolve  to  his  daughter  dedhred. 

Bliia  Jane,  Ifshe  wet«  then  living »  aad  ishMli  »hi  Upod  u  amisal/  frwa  th^Miptflr^  the  Rolls,  It 

di^^eforashewaa  tweatg-^ne  ft*^*  ^^  ^^  P*^  '  ^**  held  :-r>i'iraf|  that  the  interest  w>iolK  aqerMd 

perty  bequeathed  to  her  shoula  devolve  to  his  ion .  upon  the  shares  of  the  ion  gad^daughter  during  fbdr 

Jonn;  hut  ia'ease  of  thdr  respective  deaths  tiefore  '  respcoCMB  miB»rlties«  so'ftr  n  it  had  act  beca 

they.aitiv«d  at  thd Aga  of  tev^^o*^  tl(4a  Jlhe  ftt -  ampUfd  to.  fhefr » nv^intenf nee  ^d education,  vestad 

pe^t^  bequeathed  to  thenv  should  devolve  to  and.  ahsplutely  in  them  andf  passed' to  Ihehr  personal  rt^ 

hetome  the  property  of  th«  ibur  Mrsotts  tifstned  In  ptesentanvea  |  and;  He&HtUy;  that  thsf  «ne«>ftartk 
his  siU.  win,  t&  te  divided  bel>riit(  thmr  la  eq*M  *  shisr»la  tbe.feaidue»>  which,||^  f^gp^u^r, wl^  had 

proDortionsr  nnd  to  ^^irhefars  for  ever>.  which  fast  renounoed  would  have  been  entUfed,  a^  one  of  the 

four  persons  he  also  appdibted  Ms  executors.  " '  legatees  tfvrr,  if  he  had  aetad^  wha  •  la|iaed  legaqTr 

CMeof  the  ibur  personifs#h6m  «ba  taatdturft^mad.  aai-dM  ant  devolve  to  tbf)khif*i^er^ers0B*MUBcd 

,■•  executor  refioiia^  prdbalf  stia.dsiQUoc.(|;t9,«pt  ^  ^th  him  9^  legatees  of  that  residue^ 
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THE  VICE-CHANCELLOR  OF  ENGLAND. 

Tuesday,  Saturday,  and  Monday y  April  21,  25,  and  27 ;  also  Friday  and 
Monday,  May  22  and  25,  1846. 

Duke  of  Leeds  t?.  Lord  Amhebst  and  Others,  (a) 

EquitahU  watte-^Tenani/or  l^e  without  impeaehmeni^-Ncn-eittim-^Lapie. 

The  laieDuke  qf  Leeds  was  tenant  for  l\fe  without  impeachment  qf  waste  of  seeeral  estates  (ineludtng 
a  mansion-housSf  or  family  residence,  and  a  castle^  sUmaie  many  miles  apart  from  each  other), 
remainder  to  his  first  and  other  sons  in  tail  male.  The  duke  in  the  year  1808,  for  prude$UuU 
reasons,  as  it  was  alleged,  pulled  down  the  mansion-house ^  and  converted  the  demesne  into  a  farm, 
and  cut  down  much  ornamental  timber  and  growing  trees.  The  duke*s  eldest  son,  the  plaini\f, 
coming  of  age  on  the  2\st  ^May,  1819,  and  residing  at  that  time  abroad  with  his  father,  executed, 
in  conjunction  with  his  father,  certain  indentures  creating  a  tenant  to  the  prmeipe,for  the  purpose 
<!f  suffering  common  recoveries,  which  were  afterwards  duly  suffered,  and  certain  uses  declared^ 
reserving  a  joint  power  qf  appointment  to  his  father,  the  late  duke,  and  the  plaintiff.  Several  mart' 
ifoges  were  made  by  them  between  the  date  of  the  recoveries  and  the  year  1828,  mi  exercise  of  their 
faint  powers,  whereby  the  sum  </ 25,000/.  was  raised  on  bekaffqfihe  late  duke,  and  7,0O9l.fbr  the- 
benefit  of  the  plaintiff  in  purchasing  him  a  commission  in  the  army. 

Disputes  having  arisen  in  1828  between  the  plaintiff  and  the  late  duke,  relative  to  a  resettlement  <f 
the  estates,  various  proposals  and  counter-proposals  were  made  on  behaffqfeaeh  party  until  183Sy 
KT^en  all  negotiations  ceased ;  but  it  appeared  that,  althougkduring  the  period  qfsuah  negotiaiimu 
the  plaintiff  made  no  specific  claim  against  his  father  during  his  l^etime,  yet  he  urged  the  ctrem*- 
stance  of  the  waste  as  a  matter  to  be  taken  into  consideration  in  carrying  out  the  proposals  qf^ 
resettlement,  which  did  not,  however,  take  place. 

7%li  late  duke  died  in  the  year  1888,  katfing,  by  Aw  wUl,  given  away  frcm  the  plaintiff  every  fkSng 
doer  which  he  had  a  disposing  power,  whereupon  he  filed  his  biU  against  the  representatives  qf  the 
late  duke  and  those  claiming  under  his  will,  praying  compensation  out  qf  his  real  or  personal 
estates. 

Held,  that  the  lapse  qf  time  and  non-claim  was  no  answer  to  the  bill,  and  that  the  most  fit  timeftr 
^  Me  remamder^man  to  make  the  claim  was  upon  the  death  of  the  tenant  far  ^. 

FROM  the  statements  in  the  bill,  it  appeared  that  under  a  settlement  made 
upon  the  marriage  of  the  late  duke,  then  Marquis  of  Carmarthen,  dated 
the  7th  and  8th  of  August,  1797,  the  late  duke  became  (subject  to  the  life 
estate  of  his  father,  the  then  Duke  of  Leeds)  tenant  for  life,  without  impeach- 
ment of  waste,  of  various  landed  estates  in  the  county  of  York,  including  a 
messuage  or  mansion-house  called  Kiveton  Hall,  and  the  demesne  lands,  con- 
taining 698  acres,  with  remainder  to  trustees  to  preserve  contingent  remain- 
ders ;  remainder  to  the  first  son  of  his  body  by  his  then  intended  wife,  and  the 
heirs  male  of  the  body  of  such  first  son,  with  remainders  over.  Francis,  Duke 
of  Leeds,  the  father  of  the  late  duke,  died  in  January,  1799,  upon  which  event 
the  late  duke  became  entitled  to  Eiveton  Hall  for  lire,  without  impeachment  of 
waste,  remainder  in  tail  male  to  the  plaintiff,  his  son,  who  was  born  on  the  Slst 
May,  1798.  At  the  date  of  the  above  marriage  settlement,  Kiveton  Hall  had 
been  for  many  successive  generations  the  family  residence  of  the  Dukes  of 
Leeds  and  their  ancestors.  At  that  time  the  late  duke,  then  Marquis  of  Car- 
marthen, was  also  tenant  for  life,  expectant  upon  the  death  of  bis  father,  of 
{among  other  manors)  the  castle  and  manor  of  Hornby,  in  the  county  of  York, 
with  remainder  to  his  first  and  other  sons  in  tail  male,  under  the  will  of  his 
maternal  grandfather,  Robert,  late  Earl  of  Holderness.  The  late  duke  con- 
tinued to  reside  at  Kiveton  at  various  periods,  until  the  year  1809,  at  which 
time  the  mansion-house  of  Kiveton  was,  according  to  the  statements  in  the  billy 
fitted  for  a  ducal  residence,  and  the  demesne  lands  contained  much  ornamental 
timber,  and  young  growing  trees,  which  were  at  that  time  wholly  unfit  to  be 

(a)  Reported  by  O.OoLDBMiTB,  Esq.,  Banitter-at-law. 
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cut.  That  in  the  year  ISOQ?  the  plaintiff,  being  then  eleven  years  old,  the  late 
duke  pulled  down  the  mansion-house  of  Kiveton,  together  with  all  the  build* 
inffs  belonging  thereto,  destroyed  the  gardens,  cut  down  the  ornamental  and 
other  growing  timber,  and  converted  the  demesne  into  a  farm,  and  let  it  to  a 
tenant  upon  a  farming  lease.  That  the  late  duke  realized  a  large  sum  of 
money  by  selling  the  materials  of  the  house,  and  the  timber  so  cut  down,  ainl 
then  ceased  to  live  at  Kiveton,  and  went  to  reside  at  Hornby  Castle.  The 
plaintiff  attained  his  age  of  twenty-one  years  on  the  Slst  May,  1819,  at  which 
time,  and  for  some  time  previously,  the  plaintiff  had  resided  on  the  Continent^ 
with  his  father,  the  late  duke.  That  four  days  afterwards,  plaintiff  and  the 
late  duke,  being  then  resident  abroad,  executed  indentures  of  lease  and  release, 
dated  the  %4th  or  26th  May,  1819,  for  the  purpose  of  suffering  two  common 
recoveries,  which  were  duly  suffered,  in  pursuance  thereof,  whereby  the  estates 
devised  by  the  will  of  the  late  Earl  of  Holdemess,  and  the  said  settled  estates^ 
frere  limited  and  assured  to  such  uses  and  for  such  trusts,  intents,  and  purposes, 
as  the  said  late  duke  and  the  plaintiff  should,  in  manner  therein  mentioned^ 
jointly  appoint,  and  in  default  ot  appointment,  or  as  far  as  the  same  should  not 
dCtend,  to  the  same  uses  and  trusts  as  the  said  several  estates  were  then  severally 
subject.  The  bill  then  alleged,  that  at  the  time  when  the  plaintiff  executed 
the  said  indentures  of  the  24th  and  25th  May,  1819,  it  was  stated  to  him  that 
the  only  object  of  such  deeds  and  recoveries  was  to  enable  the  plaintiff  and  the 
late  duke,  his  father,  to  raise  money  for  their  present  occasion  ;  that  he,  the 
plaintiff,  had  no  professional  adviser  upon  the  occasion ;  that  previous  to  the 
eceeution  of  such  deeds  th^re  had  been  no  discussion  whatever  relative  to  the 
waste  and  spoliation  which  had  been  committed  at  Kiveton ;  and  that  plaintHF 
was  ignorant  of  the  nature  and  extent  of  such  waste,  and  of  his  rights  and 
daima  in  respect  thereof. 

Between  tne  years  1819  and  1828,  the  plaintiff  and  his  father,  the  late  duke^ 
executed  various  mortgages  for  sums  amounting  in  the  whole  to  between 
^,000^  and  40,000/. ;  all  of  which  were  for  the  purposes  of  the  late  duke,  with 
tile  exception  of  7,222/.  7s.  6d.  raised  by  mort^a^,  in  1825,  for  purchasing  a 
commission  in  the  Horse  Guards  for  the  plaintiff.  It  also  appeared  that  an 
estrangement  existed  between  the  plaintiff  and  the  late  duke,  in  consequence 
of  the  plaintiff^s  marriage,  which  took  place  in  the  year  1828,  but  that  negotia- 
tions were  commenced  between  them  for  the  purpose  of  having  a  re-settlement 
of  the  estates,  which  negotiations  continued  for  several  years,  but  ultimately,  in 
the  year  1835,  the  plaintiff  not  concurring  in  all  the  propossds,  the  negotiations 
were  suspended.  That  feelings  of  estrangement  towaras  the  plaintiff  existed 
on  the  part  of  the  late  duke  until  shortly  before  his  death,  which  happened 
suddenly  in  the  month  of  July  1838.  The  bill  then  stated  that,  after  the 
negotiations  for  the  re-settlement  of  the  estate  had  been  commenced  in  the  year 
ISiS,  it  was  understood  and  arranged  by  and  between  Mr.  Wharton,  as  the 
adviser  of  plaintiff,  and  Mr.  Still,  who  acted  for  and  on  behalf  of  the  late  duke^ 
that  the  duke  would  not  exercise  in  future  a  leasing  power  which  he  possessed 
over  the  family  estates  in  Cornwall ;  and  that,  in  consideration  thereof,  plaintiff 
should  not  insist  upon  any  compensation  for  or  in  respect  of  the  said  waste  and 
destruction  committed  by  the  late  duke ;  and  that,  accordingly,  in  all  the  pro* 
poeals  that  were  made  for  a  re^settlement,  the  power  of  leasing  was  not  included 
among  the  powers  proposed  to  be  inserted  in  the  re-settlement ;  and  that  plain* 
tiff,  on  his  part,  in  consideration  of  the  said  power  of  leasing,  and  of  the  future 
exercise  thereof,  being  agreed  to  be  given  up,  did  not  further  insist  upon  his 
didm  and  his  right  to  compensation.  That,  notwithstanding  such  understand* 
ingy  the  said  late  duke  afterwards  made  and  executed  nine  different  leases  for 
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ninety-nine  years,  determinable  on  three  lives,  of  divers  parts  of  the  settled 
estates  in  Cornwall,  the  whole  amount  of  yearly  rent  reserved  on  such  leases 
bdng  only  85/.  13s.  4d.,  whereas  the  rack*rent  on  such  premises  was  at  that 
time  ^,100/.  or  thereabouts.  That  such  leases  were  made  to  trustees  in  trust 
for  himself.  The  bill  also  stated  the  will  of  the  late  duke,  by  which  he  devised 
all  the  estates  over  which  he  had  power  away  from  the  plaintiff,  together  with 
all  his  personal  estate  and  effects.  -  The  bill  prayed  ihat  it  might  be  dedared 
that  the  plaintiff  might  be  entitled  to  compensation  out  of  the  personal  estate  of 
the  late  Duke  of  Leeds >;  or  if  the  personal  estate  should i  prove  to  be  inspC- 
lieient,  then  that  heiraidit  beentitledotocompensationifiut  of  the  real  e9l«tes 
devised  by  the  said  late  duke  for  certain  actSim  equitable  iwa^coDnmitted  by 
him.  '     jr..  'I,      *  '•!         *'  '  . " 

The  defendants,  who  claimed  to  bet  ben^ciaUy^entitLid  under,  the  will  ot  the 
late  duke,  admitting  many  of  the  statements  made  in  the  bill,  .alleged.that 
before  the  time  when  the  late  duke'came  into  possession  ofittie  ptopetty,  Hornby 
Castle  had  been  consida-ed  a  ndbre  .euitable*  re^eipcov  f6r  the  family,  and . 
Kiveton  HaQhad  been  iborei^r  less  given  lip  as  a  nesidenre,  And  bad  for  som^ 
foaes  been  •  filing  into  a* want  of  repair:.!.  That  the  e^p^ue-iofkejepiDg  it  in 
repair  as  w^  as  keeping  Hornby  (M'astlejn  repair,  beiK  an.opnve^sive  expose 
too  great  for  the  income  of  the'estalies,  tihe  jfarte  dake,  .{iU«' jnu^)  t^nsideratppn, 
determined  that  it  was  for  the  I«nefit  dif;<the  fah)ilytihat...£iT€lton,  f|s  a  faniily 
tesUence,  should  be  givenrupi;  Ifaati'theihaU,  ibeingJEOtich  dilapidated^  was  iism 
pulled  down,  and  some'bf  l«>  raaiferials^  itogelher'mth .aome.^if.  the  treescut 
down,  were  sold,  but  that  the  money  expend^  in  building  farm-bou^esgoffiisies^ 
&e;  upon  the  said  demesne of^Eivetati,  ,was  much jihoieibaQ /the  value  of  ^he 
whole  c^  the  matev&b  aiidv  tibober..  TJlatf  tb0  falom,  I^ybicb  .consisted  of  \  638 
acres,  was  let^  fbr  ^sl\  retflt  of  764^;  |l^r  aijinuii/,  <]^aJl^se^foi)tw^ty10)giey€arB, 
from  Lady-day,  1886.  That,  as  to  the  negotiations  for  a  re^settlement^  the^ 
did  not  believe;  that  At  irast  understooid  ih^t  the  late  duk^  wi«  to  giv^  up  his 
pDWejf  of  leaang  over  tbe>  Cornwall  estates  a» 'an  equivakiHtiPi;  in  consideratiM 
of  plaintiff  not  raakiDg  any' claim  ^aa  touthiog  the  alleged. iraste,  or  thal^uiy 
Boeh  claim  had  ever  been  made.by  him,.or  that  b«^  was  ever  admitted  tp  have 
been  entitled  .ioisuch  com^ieiisation;  i-^be  defendants,  nxntover,  denied  that 
the  said  power  ef  leasing  iwas  omitfled  in  tliQ  proposals  fi^  ai  Jre^settjiQment.  . 

Witneases/were  examJnfidiOn.beh^o£ithe|>laintiff,  topir^v^  that  the  mansion 
of 'Kivetonwas  larger^tluiiii Hornby  Gas^le^  smd  SL,^t  residence  for  the  Dukf  of 
Leeds,  and  for.'many  generations,  hkid  been  tb^i&mily.  r^eiidence ;  that  much  of 
the  tbnber  ought  not  to  have  been <fe]led(  anbdrthal  the.Utp  duke  had  reala;ied 
a  Verycondid&rable  sum  of  money  byi  the  sale  of  the,  said  iipkb&r  and  the  .ma- 
tevialfl of  theaiimsion',  )which,  at  the  .time  it  ^was'pulled  dcmxh yf^ ^  a  good 
state  of  repair. 

During  the  negotiations  for  the  rc^settlentfent  befoul  m^ntjphed,  and  the  mo- 
posdte  AM  counter-proposals  on  behalf  qt  the  la^e  dut^e  and  the  plaintiff,:  there 
occurred  the  IbHowmg  passage  in  one  of  the  count«>-proposals  made  by  the 
plaintiff,  then  'Marquis  of  Carmarthen  :—■**  The' marquis,  iri  adverting  to 
pulling  down  Eiveton  House,  and  disposing  of  the  materials,  &c^  is  not 
desurous  of ,  founding  any  sjpN^ific  clalhi  ;;,l^t  he  cannol'bu^  think}  in  \h^  ulti- 
mate arrangement  due  consideration  should  be  had  to  the  circumstance^  there 
b^g  no  house  left  on  the  estate  fit  for  the  eldest  son^ft  residence.*^         ' 

JBeihell  and  Lloyds  for  the  plaintiff. — Where  an  injurv  is  effected  by  a  tenant 
for  life  to  the  inheritance,  which  might  render  him  liaole  to  an  action  at  law, 
but  does  not  benefit  such  tenant  for  life  in  a  pecuniary  sense,  the  remedy  dies 
with  the  person.  On  the  contrary,  where  a  pecuniary  advantage  accrues  to  the 
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tenant  for  life  by  means  of  the  injury,  a  Court  of  Equity  will  relieve,  even 
though  the  tenant  be  dead.  All  we  ask  for  is,  a  compensation  for  an  iniury 
done  by  the  tenant  for  life  to  the  remainder-man,  by  which  the  former  has  been 
benefited.  (1  P.  Wms.  406.)  As  to  the  lapse  of  time  since  the  waste  was  com- 
mitted, which  is  ur^Hiby  the  defendants  in  their  answer  against  our  claim,  we 
say  that  the  plaintiff  was  at  that  time,  namely  in  the  year  1809>  an  infant ; 
secondly,  that,  according  to  a  well-reeoffnisecl  principle  of  the  Court  in  all 
matters  between  the  tenant  for  Hfe  and  the  remainder-man,  as  touching  any 
injury  done  to  the  inheritance,  the  latter  has  two  periods  to  bring  forward  his 
daim  for  oompeHsafiian — one  at  the  time  the  damage  was  committed,  and  the 
ether  at  the  death  of  the  life-tenant,  when  the  remainder  falls  into  possession. 
In  one  case  the  latter  period  was  the  best,  for  the  late  duke,  during  his  life, 
aright  have  made  amends  by  erecting  a  much  better  house  than  tbttfc  which  he 
pulled  down. 

Bacon,  for -the  Duchess.  Dowager  of  Leeds j  one  of  ihe  Iqjatees. 

Stuart,  James  Parker.^  and  O.  L.  RusselU  for  the  rest  of  the  defendants, 
urged'thart  the  Court  would  not,  after  so  long  a  poiod  sinee  the  iiUeged  grier- 
ance  arose,  entertain  the  bill';  secondlfi  that  kmg  acquiescence  dn  &  present 
duke's  part  precluded  him  from  bringing  forward  his  present  claim ;  thirdly, 
that  the  inheritance,  so  far  from  having  suffered  any  injury 'by  the  latedoke, 
kad  been  proved  to  be  materially  beneiS'ted  and  imprch^  in  value;  fourthly, 
that  the  plaintiff  hsid  alreadyi  tecerrcd  eonsidenition  in  the  money  which  bad 
been  raised  imderone  of  ^thie  mortgages  for  purchdring  a  coannissioii  in  the 
Horse  Guavdsw 

Cases  cited  for*  defendants  :-*-<?AoiiiAer/aj^n«' v.  Dummer  (2  Dick.  600); 
Partridge  v.  PawM{l  Atfci  4d7>;<d)  SwH^thev.  8mffOi^{9.  Swan.  S5l);  (6) 
Pickering  v.  L<f^d^tmrfi}pdi^  Vets.  jun.  O&S)  ^  'Stratford  v.  Lord  Aldborangh 
(lBerft.«86).  .       . 

^  The  VtC£-GiiAM0Sf.LOA.^^Witb  regard-to  the  fecits  of  the  case  there  cari  be 
little  doubt.  It  appeals  that  the  estate  at  Etveton,  as  well  as  the  estate  at 
Ifemby,  was  settled  in  ^Ucb  k  way  that  the  late  duke  was  tcoant  for  life  with- 
out impeachment  of  waste;  with'retnainder  Co  thepresent  duke,  in  tail,!  who  was 
born  in  the  ye^  1798.  In  the  year  1808,  his  fother  committed  what  ia  called 
equitable  waste;  that  is,  he  pulled  down  Kivcton  House  entirely,  and-  cut 
down  ornamental  timber^  with  othev  acts  of  the  same  kind.  Now,  there  seems 
to  be  Bdme  confliction  of  evidence  as  to  the  precise  amount  he  received ;  but  it 
ift  quite  clear  that  tlie  late -duke' received  some  large  sum  of  money,  to  the 
Mk6\xat  of  several  thousabdpoimda,  by  way  of  profit,  arising  from  that  cutting. 
The  present  dtkke  attakied  his  age  of  twenty-one  in  the  year  1819)  and  then 
i^eeoveries  were  suffered,  which  were  to  such  uses  as  the  late  duke  and  the  pre- 

4  («}  Ifk  thif  case  ]^»^d(Hardifkkf  JkU,  that  wliera  .teaiuit  ia  fee  migbt  pbserYa  fpr  tb«  purpose  of  bvt- 

tbera  was  ^  devise  of  tae  rents  and  profits  of  an  band-like  cultivation,  ft  would  deprive  him  of  almost 

estiltsrtotbefaTisbtndidr  U^,  widM^  impeaebmenf  aU  Us  legal  rifbls.  If  tbe  1ft es  are  so  fsr  ad- 
•9f  jvrattd,  ^egi  eliaU  vtOit  ibe  opnsidersd  as  auynd  prp-  ■ ;  ivaaced  as  fa  b#eame  tiiaber,  tbe  trnafit  ntty  cut  tboa 

^ts  only ;  .Jjut  such, a  devise  .w|)l  enipower  bim  to  down  thott{^b  they  are  in  a  state  to  thrive,  and 

4flit  timber  also  J'  *   '   ^  '  thou^fb  "cutting  tMm' d^wfr  would  iujurv  tbe  sap- 

t(.^^)  In  tbe  above  ease>Sf  5mjrfAet.  Bmffthe^  it  was  lings.    To  prevent  euo^a  tenapilrom  so  doing  it 

WfL  down  that  a  tenant  for  life,  without  Impeach-  is  not  sufficient  to  state  to  the  Co!|rt  that  the  waste 

B&tnt  of  waste,  is  not  eompeuable  to  cut  dowa  was  committed  upon  tbrivinr  W6od;  but  that  it 

ttnA>er  in  suflk  a  waf  as  a  tenant  in  fee  would  think  was  thriving  wood  uot  fit  for  the  pvpoees  of  timber, 

asost  advantageous,  tint  ia  aotitlad  to  cut  down  any  or  i^t  to  be  cat  as  timber.    Therefore  an  injunctioa 

thing  that  is  timber :  so  that  a  tree  which  a  tenant  to  restrain  tbe  defendant  from  cuttiog  any  timber, 

1»fse  acting  in'  sr  husbhnd-Uke  ssaaner  utmld  not-  or  other  trees  or  saplings,  that  were  stated  to  be 

eat,  may  be  cut  by  a  tenant  for  fife,  unimpeachable  -  unSt  to  be  cut  or  felled  ia  a  due  and  a  fair  coarse  of 

of  waste,  provided  it  be  fit  for  the  purposes  of  tim-  husbandry  was  refused, 
bcr ;  Hot  if  he  were  bound  by  those  rules  whiefa  a        See  also  PhUUpt  t.  Barlow^  aa/e,  vol.  i.  148. 
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sent  duke  should  jointly  appoint,  and  subject  thereto  to  the  uses  to  which  the 
estate  previously  stood  limited.  At  the  hearing  it  was  represented  to  me  that 
in  the  recovery-deed,  the  house  at  Kiveton  was  mentioned  as  having  been  pulled 
down ;  but  I  do  not  observe  that,  because,  looking  into  the  release,  it  is  only 
in  general  words  "  Kiveton,^  and  so  on.  And  I  observe  in  the  intended  settle- 
ment, which  might  have  been  executed  in  the  year  18S2,  it  is  expressly  described 
as  having  been  pulled  down.  The  joint  power  of  appointment  was  never 
executed ;  but  the  duke  having  married,  tnere  were  certain  proposals  made 
which  had  for  their  object  the  re-settlement  of  the  estate,  and  1  felt  anxious  to 
see  if  any  thing  could  be  gathered  from  these  proposals  before  I  decided  the  case, 
which  might  raise  a  reasonable  inference  that  the  present  duke  had  waived 
any  claim  which  he  might  make  for  dilapidations.  I  can  find  nothing  arising 
from  these  documents  to  justify  such  an  inference.  There  is  indeed  a  state-, 
ment  contained  in  the  present  propcfials  that  the  duke  makes  no  specific  claim 
for  those  dilapidations,  and  I  tnink  it  is  evident  that  if  the  late  duke  had  fallen 
in  with  those  propositions,  the  property  would  have  been  settled  in  a' new  form, 
and  benefits  taken  and  given  in  such  a  manner  that  virtually  the  offer  of  the 
present  duke  would,  had  it  been  carried  into  effect,  have  amounted  to  a  condo- 
nation with  regard  to  his  claim  for  dilapidations*  The  proposal  was  not 
accepted,  and  the  parties  appear  to  have  been  left  in  predsdy  the  same  condi* 
tion  at  the  termination  of  the  negotiation  as  they  were  at  tKe  b^inning  of  it. 
The  only  thing  which  has  been  brought  forward  as  an  answer  to  the  presait 
duke*s  claim  is  length  of  time,  operating,  as  the  defendants  nay,  as  a  bar ;  but 
the  late  duke  died  so  late  as  the  year  1888,  and  the  suit  was  instituted  in  1840. 
I  do  not  think  that  there  is  any  proof  that  the  present  duke  has  taken  any  thing 
from  his  late  father  wliich  can  be  deemed  a  satisfaction  of  his  demand  against 
the  estate  of  his  father.  Now,  as  to  length  of  time  being  a  bar  to  the  plaiBtiff, 
my  opinion  is  the  contrary  ;  for  although  it  is  perfectly  true  that  the  plaintiff^a 
claim  arose  when  the  dilapidations  took  effect  to  the  pecuniary  advantage  of  the 
late  duke,  yet  it  must  not  be  forgotten  that  the  present  duke  wae  then  an  infant. 
It  may  be  urged  that  it  was  competent  for  mm  to  have  brought  forward  hia 
claim  when  he  came  of  a^e,  in  the  year  1819,  as  there  might  even  during  his 
infistncy  have  been  a  bill  filed  on  his  behalf,  to  restrain,  by  injunction,  his  late 
father  from  committing  waste  or  effecting  the  dilapidations  complained  of.  Now, 
although  this  may  be  true,  and  the  present  duice  might,  immediately  on  his 
attaining  his  a^  of  twenty-one  years,  have  applied  to  the  Court  for  an  account 
of  those  dilapidations,  yet  he  was  not  bound  to  do  so ;  and  had  he  filed  a  bill 
for  that  purpose,  he  might  have  died  before  he  could  have  enjoyed  the  beneficial 
result  of  the  suit.  I  do  not  think  that,  until  the  father^s  death,  the  claim  arose 
in  such  a  state  as  to  be  barred  by  any  previous  time  that  mi^ht  have  intervened, 
^he  late  duke  was  tenant  for  life,  with  remainder  to  his  son  m  tail;  and  after  the 
father^s  decease,  the  son,  coming  into  possession,  would  then  be  absolutely  entitled, 
for  his  own  benefit,  to  any  thinff  he  might  recover  from  his  father's  death ;  and 
it  was  not  till  that  time  that  he  was  placed  in  such  a  situatian  as  to  render  it 
necessary  for  him  Vj^  decide  whether  he  would  file  a  bill  or  no.  He  does  file 
a  bUl,  and  it  really  does  seem  to  me  to  be  one  of  thesimplest  cases  that  can  wdl 
be  conceived,  and  that  it  must  be  declared  that  the  personal  estate  of  the  late 
duke  is  liable  to  account,  as  he  himself  was  liaUe  to  account,  to  his  son  for  all 
the  beneficial  profit  which  he  received  from  those  acts  of  dilapidation,  wiUi 
interest  at  4  per  cent,  from  the  time  of  his  decease.  There  must  of  course  be 
an  account  talcen  of  what  the  plaintiff  actually  did  receive,  which  may,  for  any 
thing  I  know,  be  liable  to  be  cut  down,  either  by  proof  of  actual  payment^  or 
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any  thing  else  that  may  be  considered  as  amounting  to  a  payment.  All  I  can 
do  is  to  make  the  decree,  with  a  general  declaration  to  the  effect  I  have  stated, 
and  to  direct  an  account ;  and  as  the  case  appears  to  me  so  plain,  I  cannot 
but  give  the  costs  of  the  suit  up  to  the  hearing ;  the  rest  of  the  costs  must 
depend  upon  the  conduct  of  the  parties. 


COURT  OF  QUEEN'S  BENCH. 

Michaelmas  Term^  1845,  and  Hilary  Term,  1846. 

Doe,  in  tk^  several  demises  of  Geouge  Butleb,  aod  of  Jonathan  Howabp 
and  Thomas  Geoage  Howaed,  v,  Loed  Kensington  and  Others,  (a) 

K»t  ^ho  wa$  in  p^wH&fion  of  kmdi,  wkieJk  kad  hem  ttmntytd  to  mteh  taea  a»  h*  should  appoint  9y 
dnd  orwill^  trnd^  in  d^finUiiifw  nmtU  mgk  appotntmmUf  to  ike  mm  qf  hinue^for  Itfe^  remainder 
to  a  trustee  for  Me  l^e,  in  truei  for  Mmee^  wd  to  bar  dowers  remainder  to  hie  heirs  and  aeeigm, 
granted  to  B,  an  annuity  out  qf  thoee  landi, 

fie  lande  were  of  greater  annuai  value  than  the  annuitg  Beyond  any  other  charge  thereon, 

Jbr  the  purpose  efieemrtng  ike  eaid  annniiyt  JT.,  dy  deed,  gremied  to  B,  a  right  to  enter  and  dieimin 
for  the  oMuia^,  if  in  arrear  far  fourteen  doge  efter  any  day  qf  quarterly  payment^  and  if  in 
arrearfor  twenty-one  dave,  a  power  to  enter  and  holdpoeeemon  until  all  arrears  should  be  paid 
up.  By  the  same  deed,  for  the  further  and  letter  securing  the  payment  of  the  annuity,  K,,  with 
the  consent  and  by  the  appomtment  ff  B.,  granted  and  demised  the  lands  to  H,  for  a  term  qf 

r  ninety-nine  yearn,  tie  imeisqfthe  iwm  beings  to  permit  JT.  to  receive  the  profits  until  drfasdi  in 
payment  qfthe  aemnityfar  thirty  days;  and,  i^ion  such  default,  qfler  demand,  out  qf  the  rents f 
or  by  demising^  selling,  leasing,  or  mortgaging  the  same,  or  any  part  thereqf,  for  all  or  any 
part  of  the  term,  to  raise  and  pay  ojf  the  arrears  with  all  the  esFpenses,  K,  still  to  receive  the 
surplus  rents  f  andeipon  the  death  qfthe  cestui  ^ue  vies,  andftOl  satisfaction  of  the  anmUiy,  ike 
term  to  become  void,  save  as, to  any  mortgagss  made  under  the  power  for  answering  the  purposes  of 
the  term ;  and  it  was  provided,  as  to  the  premises  qf  which  K,  was  in  occupation  at  the  time  of  the 
grant,  they  were  to  he  considered  as  held  and  occupied  by  K.  as  tenant  to  H,  at  a  rent  of  500/. r 
payable  on  the  same  day  as  the  annuity. 

HMf  first,  that  K.  had  power  ie  charge  the  fee  in  possessions  andf  therefore,  the  case  came  wiikin 
the  exception  qfthe  Annuity  Act,  53  Geo,  3»  c.  141. 

Secondly,  that  notice  to  quit  was  necessary,  in  order  to  enable  St,  to  recover, 

7%irdly,  that,  looking  at  the  whole  deed,  ejectment  at  the  demise  of  B.  might  be  maintained,  as  the 
ereaiion  qf  the  term  in  H,  did  not  defeat  the  right  qf  entry  given  to  B. 

Quaere,  whether  B,*s  right  qf  entry  would  have  been  defeated  if  H,  had  assigned  or  mortgaged  the 
term  underthe  powers  given  to  him  in  the  deed  for  that  purpose  T 

EJECTMENT  for  messuages  and  premises  in  tUe  town  and  county  of 
Haverfordwest.  The  first  count  was  on  a  demise  by  George  Butler ;  the 
tecottd  count  on  a  demise  by  Jonathan  Howard  and  Thomas  George  Howard* 
At  the  trial  before  Bolfe,  B.,  at  the  Haverfordwest  Summer  Assizes,  1844^, 
it  appeared  that  the  action  was  brouffht  to  recover  lands  comprised  in  an  annuity* 
deed  of  February  28, 1814.  By  that  indenture,  made  between  William  Lord 
Kensington,  of  the  first  part ;  JBlobert  Butler,  of,  &a,  of  the  second  part ;  Ed- 
ward Howard,  of,  &c.,  a  trustee,  nominated  on  the  behalf  of  the  said  Robert 
Butkr,  for  the  purposes  hereini^r  mentioned,  of  the  third  part ;  and  James 
Gibbs,  of,  &c.,  of  the  fourth  part ;  reciting,  among  other  things,  certain  inden- 
tures of  lease  and  release,  bearing  date  respectively  the  S6th  and  27th  March, 
1800,  and  the  19th  and  SOth  August,  1811,  &c.,  and  reciting  that  the  said 
Bobert  Butler  had  contracted  and  agreed  with  the  said  William  Lord  Ken- 

(a)  Reported  bj  E.  Wisb,  Eiq.,  Barrkter-atiJaw. 
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sinffton  for  the  purchase  of  one  annuity  or  yearly  sum  of  S40Z.,  to  be  payable 
to  him  the  said  Robert  Butler,  his  executors,  &c,  for  the  joint  natural  lives  of, 
&c.,  and  the  lives  and  life  of  the  survivor  of  them,  at  or  for  the  price  or  sum 
of  2,400/. ;  and  that  it  was  thereupon  agreed  that  the  Isame  annuity,  or  yearly 
sum,  should  be  secured  by  the  warrant  of  attorna^  of  him,  the  said  William 
Lord  Kensington,  for  confessing  judgment  against  faim;  and  also  by  such  powers 
and  remedies  by  distress  and  entry  upon*  and  perception  of  di&  rents  and  profits 
of  the  hereditaments  thereinbefore  mentioned,  and  thereinafter  particularly  de* 
scribed;  and  likewise,  by  a.erant  and'  dtamise  to-be  inade  of  the  same  here- 
ditaments to  the  said  Bdward  Hovrttrd,  fdr  soch  term  of  years,^  And  apon  such 
trusts  as  thareinafjkr  declared;  it  was  witnessed  that,  in  pursuance  of  the  saSd- 
agreement,  and  in  con^eiiation  of  the  sum  of  :5S^400I.,  he,  the  said  William' 
Lord  Kensington,  did  fi^ant,  &c.  mxto  ttfae  said  Robert  Sutler»  hi^  executors; 
&c.,  an  annuity  or  yemy  sum  of  d4Qi.»  to  be  payable  to,  &c.,  the  said  RobMf' 
Bqtler,  his  ex^u  tors,  Sse.,  for  ^ajidduving  tlie  lives  of  persons  therein  named;  ^ 
and   the  survivors,  &c*9  by  equal  qmkrtBrly  payments;    And  it  vVas  further'' 
witnessed  that,  for.  the  oansideration  thereinafbef  expressed,  th^  ^id  William 
l4ord  Kensington,  covenanted  witb'the  said  Robert -Btfdetv'his^  Ac,  that  in  case 
said  annuity  ^  S40/.,.  pr  any  >pai!t  thereof,  should  be  bebinid  and  ifinpaiid  for  four- 
teen days  after  any  day  of  qwrt^rly  payment,  &o.,  itlhoukl  h^  lawful  for  tbe 
said  Robert  JButlei;,  his  executors,  &Cw,  ta  enter  npon  the  add  heredrtaments  an^ 
premises  so  charged  with  the  pay  mcoirt:  thereof,  and  distrain  £^r  the  same  as  rent 
m  arrear;  and  if  the  said  anouity^  or  :any  pEUt  tliereof,  shotild  be  behind  and 
unpaid  for  the  space  of  twenty-one  days  neadt  aftermiy  cf  the  days  ^appointed 
for  payment  thereof,  to  enter  into  and'  upon  the  said  faeMdJMrients  and  pt^ 
mises,  and  receive  and  take  the  rents,  issues,  and  profits  thereof  te  his  and  tneir 
own  use  and  benefit,  until  be  or  they  shonM  be  thereby  or  otherwise  fully  poid ' 
and  satisfied  all  arrears  of  the  said'annuity.     And  it  was  thereby  further  wit- 
nessed, that  for  thie  considerations  aforesaid,  land  for  the  ftifther  and  more 
effeetually  securing  the  said  annuity,  and  fdr  the  nommd  eonsideralion  therein* 
after  mentioned,  he,  the  said  William  Lord  Kensngton,  -with  the  consent  of 
the  said  Robert  Butler»  testified,  &o^  did,  as  well  in  pursuance  and  ^eikrise  of 
his  aforesaid  power  andaiAthority^  aa  ia  keapect  of  the  estate  and*  iiitetfest'inthe 
premises,  direct,  limit,  and  appoint,  and  also  grant,  bargainv'  sell,"aind'demise, 
unto  the  said  Edward  Howard,  his  executors^  &o»,  the  premitKic,  consisting  of,  &c. 
(describing  inter  uUa  those  for  which  the  ejfectment  was  Inronght),  lUl  wiiich 
said  premises  were  then  in  Cbe  eeeupataon  of  Lmd.  Keodngton^dund  Ai,  B.,  €.  and  < 
D.,  and  others,  his  tenants;  addd  ^^wbiofaisaid  premises,  ifi<  the  ooeupatidti  of 
him,  the  aaid  Lord  Ken$ington,  shall  be  donBadered  for  the  purposes  of  this' 
indenture,  to  be  held  bp  Jbim  as  tenejat  thereof  ia  the  said  Edward  Howard,  -at  - 
the  yearly  rent  of  500/.  payable  on  tbeiaomedayeM  the eaid annuity. ^    The 
trusts  of  this  term  of  ninety-nine  yeais  -were  hv  pbrnllit<Loi«d  Eenara^dii,  fals 
heirs,  &c^  to  receive  thereat  and  profits  until  default;  and  ifllie  saidanmiitv,  i 
or  any  nart  thereof^  thpuld  happen  tobe  behind  far  tbfrty  day  «^  being  lawftdlj 
demanded,  by  and  out  of  theii:eats,  issues,  and  profits  of  tae  said  hereditameiitA,  ^ 
or  by  demising,  selling,  leasing,  or  mortgaging  thejsaBoid,  ^  any  pat*t  thereirf', 
for  the  said  term  of  nipety-nineyears,orby  dum  other  wi^t  or'meensastoMm^  ' 
the  said  Edward  Howard,  should  seem  meetto  eaise  anfd  pay  the  said  annuity,  er  ' 
so  much  thereof  as  should  happen  to  be  in  arveair,  sanclalso  the  costs  and  ex- 
penses, and  to  pay*  or  permit  Lord  Kensington,  &c.  to  receive  the  residue, 
of  such  rents,  issues,  and  profits.  The  deed  then  contained  a  proviso,  that  upon 
the  death  of  the  ibur  parsons  for  whose  Uvea  the  annnity  was  granted,  and  upon 
full  payment  of  the  annuity  and  all  expenses,  the  term  should  become  vaid. 
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save  a»  to  any  mortgages  made  b^  Howard  under  the  power  for  answering  the 
purpose  of  the  term.  The  annuity-deed  was  not  enrolled.  The  premises  in 
Haverfordwest)  for  whieh  this4J|eotmettt  was^brcnighl^  were  freehold,  and  formed 
part  of  the  premises  mentkmed  in  Aedeed.  Thejr  weK  at  the  time  of  the  execu- 
ijoa  of. the  deed  in  fthe  occupaliou  of  Lord  Kenshigton,  to  whom,  and  to  whose 
U8e>  they  had  been  conveyed  i»  fee  by  a  conveyance  recited  in  the  annuity-deed. 
They  were  proved  to  bo  of  greater  annual  value  than  the  annuity.  Greorge 
Butfer,  Uie  leeepr  of  the  plaintiff,  was  the  executor  and  legal  representative  of 
BobertButlerytheamHiitaat;  Jonathan  Howardy  and  Thomas  George  Howard, 
were  the  executors  of  Edward  Howard,  deeeased.  No  notice  to  quit  was  given  to 
Lord  Kensington.  The  breach  in  respect  of  which  the  action  was  brought  was 
the  nonrpaymenl  of  two  quarters  of  the  annuity  in  February  1843.  It  was 
objected  at  the  trial :  Firsts  ^bit  the  deed  ought  to  have  been  enrolled ;  secondly, 
that  the  deed  of  1814  vested  'the  whole  kgal  estate  in'  Howard,  by  the  creation  of 
the  term  of  n)nety«»nine*yliani;  that  tbe^deed  did  not  contain  any  charge  of  the 
annuity  on  the  peoperty  in  favour  of  Butler,  imd  that  he  was  therefore  pre- 
cluded from  entering,  so  tl)at  tbetv  would  be  no  recovery  under  the  first  count ; 
and,  thirdly,  that  the.ideed'cieated  in  Lord  Eendngton  a  yearly  tenancy 
under  Howard^  which  had  .not  been  deterndnedby  iuotice  to  quk,  winch  was  an 
auswer  to  tl^  denisL'  ni'  the  jseeond  oooDt;  The  «kamed  judge  was  of  opinion 
that  no  enrolknenft  was  Decenary ;  that  the  general  power  of  entry,  ^iven  in 
caserof  the  anouitv^  beinjg  iin)'arrear,  emgUnd  Budbr  to  enter  upon  his  own 
trustee,  and  that  tM-plamtiff  was  entitled  to'reoMrer  tinder  the  demise  from 
Butler.  A  venliot  ivftA  givev^for  the  leasoi'  of*  the  ^pkrintiiF  on  the  first  demise, 
and  for  the def^ftddats dn>tibe setond  Remise;       '    ^  ' 

Tnere  w4a  a*  siscond  <  ejeetmdntt^betiweentkrsaiAe' parties  ibrlatldsin  Car- 
marthetk,  alspebfti^gedrbyi  the.saflii^  hnmdtjMl^^with  pdyment  of  the  annuity, 
as  to  wUeh  ithe  ^la^ts  were  iiri  every  respect?  the  same,  excepting  that  the  Car- 
n^i^heft  landawefte  (as  i^ojpelnred  by  thB>iiecital  in  the  deed)  conveyed  to  such 
uses.^  Lord  SenatngtMl  should;  thy  dead 'M"  will,  appoint;  and  in  default 
of  sudb  appointmetitvto.the^lise^tffihimsdf  for  Hfe,  remainder  to  a  trustee  for  his 
life,  in  trust  for  hiuisalf  and  to  bar  dower ;  remainder  to  his  heirs  and  a^siras. 

In  Michftehnas  Tevm»  V,  fViltiams  obtained  a  rule  nM  for  a  new  trial,  on 
Aie  nboirci/qbgections,  in  each  case.  >  . 

Chilton  and  JVibmi  abewedi  cause  (Dec.  5  and  ll).*-An  enrolment  of  a  me- 
morisl  of  thisanimity-deed  was  not  necessary.  The  property  in  Haverfordwest 
belo«iged  to  ]>>rd.EeQSKPgton  in  fise,  andi<was  prorved  to  be  of  greater  value 
dian  tb^.MOftUty.cbarged  thereon.  Thisy  ther^re,  #as  withiAr  the  i^xception ; 
seaVsQ was  the^foropat^^in  Garmarthenshirei'  Th&«xeeption  hi  sec:  10  of  the 
Annuity iA4tI (63iGe6.  a/.c^  141)ds  <«of  an  aanuitjF  or  irentHsharge  secured  upon 
fpee()Dld  or  ix^grboldotiieustoipary  lands,  &e^  A(  equal  'or-gnteter  value  than 
tb^t^^^id  aanuity^L^^  'aaA  above  any  other  annuity,  and  the  interest  of  any 
pfV^p(^  sum  cbivrgedf  or  secured  ihereoti^^  nf  wbi(4i  the  grantee  had  notice 
ai^ihe  time  of  the-^iisnt,  whereof xtheffrutiir  is  seieed  in  i^simple  or  fee^tail 
ii^rf^se^sion^  or  ti^  fb^^ple  hereof  in  possesriftu^h^  grUntor- is  enabled  to 
cljDOfg^  (^  the  time  iQif  ,t)hi^.^nnty"  &)&>  l^hat  exeeptioa*  is  larger  than  the 
e}(fl^ion  in  8ee^.^.rofivst«t.i  7IGe6^id^  rJd6,.whidi  is  ^^of  ai^y  annuity  or  rent- 
cWg^'  secured  ujkxiv lands. of  lequal  ttr  gnster  JatHuiiA  value,  whereof  the 
gc9pa^t^.waf^fiei8(AiA  fee^mpk^vr  in  fee-tail  in  possession,  at  the  time  of  the 

Srai^t,"  '  An»owiier  of  property  under  an  ordinary  conveyance  to  uses  to  bar 
ower  ha9  complete  dominion  over  it.  In  HaUey  v.  HaU^  (7  T.  R:  194),  it 
was  held^h^t  wher^  a  tenant  for  life  and  a  remainder-man  jmned  in  granting 
an  annuity,,  the' case  was  within  the  exception  in  sec.  8  of  17  Geo.  B,  c.  9S, 
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Here  the  grantor  of  the  annuity  has  the  whole  kgal  estate,  except  a  minute 
portion,  which  is  conferred  upon  a  trustee  in  case  he  forfeits  his  life  estate. 
He  has  either  the  equitable  fce-simple  {Shrapnell  v.  Vemany  2  Bn>.  C.  C.  X68)» 
or  a  power  to  charge  it  within  the  meaning  of  the  Act.  No  notice  to  quit 
was  necessary,  as  tl^  tenancy  was  only  for  the  purposes  of  the  deed,  in  order 
to  enable  Howard  to  distrain  if  neoeasaiy.  It  did  not  bind  Butler.  That 
would  be  construing  the  deed  to  defeat  toe  intention  of  the  parties.  Nor  is 
there  any  lesal  estate  in  Howard  to  defeat  Butler's  right  of  entry.  Looking 
at  it  altogether,  it  appears  to  ccmtain  two  sets  of  remedies  for  the  recovery  of 
the  annuity ;  one  given  to  the  grantee  himself,  the  other  to  a  trustee,  nomi- 
nated by  the  ^antee.  The  Court  will  give  effect  to  both  parts  of  the  deed, 
and,  if  possible,  carry  out  the  intention  of  the  parties.  (Sneppard's  Touch- 
stcme,  p.  87.)  Here,  in  the  first  place,  there  is  a  right  of  entry  upon  non- 
payment of  the  annuity,  given  to  Butler,  the  grantee,  such  as  entitles  him  to 
maintain  ejectment.  (JetnoU  v*  Cowlm^  1  Saund.  IIS,  6.)  llie  trust  afterwarda 
created  in  Howard,  Butkr^s  trustee,  was  for  the  express  purpose  of  further 
assurance  to  Butler.  It  cannot,  therefore,  be  construed  as  derogatory  fiom 
ihe  indefeasible  right  once  vested  in  Butler,  to  which  it  was  intended  to  be 
ancillary.  [CoLEainoE,  J.<*^J)o  you  aajr  Uutler  could  enter  upon  his  own 
trustee  ?]  Yes ;  his  title  was  paramount  to  all  the  world.  [Colhridge,  J.— 
What  would  have  been  the  oonaequenee  cf  Butler's  entering  at  the  end  of 
twenty<^ne  days  ?  Could  Howard  enber  at  the  cod  of  thirty  days  ?]  How- 
ard's estate  is  subject  to  the  right  of  the  aanuitanl  to  enter,  u  the  trustee 
inade  a  demise  or  mortgage  by  virtue  of  the  power  ^ven  to  him,  when  the 
annuity  is  in  arrear  for  thirty  days,  the  annuitant,  bang  a  party  to  the  ore** 
tion  of  the  trust,  would  not  be  allowed  to  call  it  in  question. 

V.  Williams  and  Bemofh  eontciu-^The  deed*  shonld  ha^e  been  enrolled,  as 
the  grantor  had  only  a  liBe  in  remaiBder.  The  exception  refers  only  to 
grantors  seised  in  fee-simple  or  fee-tail,  or  having  power  to  charge  the  fee* 
simple  in  possession.  The  objection  to  the  demise  by  Howard  is,  that  he  had 
given  no  notice  to  determine  the  tenancy  of  Loud  Kwwrington*  The  objection 
to  the  demise  by  Butler  is,  that  the  whole  of  the  legal  estate  is  vested  in 
Howard,  so  as  to  be  inconsastent  with  a  right  of  entry  remaining  in  Buder, 
who,  during  the  term,  had  no  legal  estate.  Certainly,  the  property  in  Lord' 
Eensington^s  possession  at  the  time  of  die  grant  remained  in  him  till  the  tenancy 
was  put  an  end  to.  The  second  part  of  the  deed  is  not  made  subject  to  the 
rights  and  powers  created  in  the  farmer,  and  therefboe  overrules  them.  The 
creation  al  the  term  in  Howard  takes  the  l^al  estate  out  of  Butlor  during  the 
continuance  of  the  term.  Butler  deprives  himself  of  the  power  ol  entry  by 
concurring  in  the  demise  to  Howard.  The  powere  given  by  the  former  part 
of  the  deed  would  come  into  opemtion  if  the  tem  was  forfcsted :  an  acticHi  of 
covenant  would  Ke.  What  eroct  can  be  given  to  the  creation  of  a  tenancy< 
from  year  to  year  in  Lord  Kensington,  if  the  power  of  entry  by  Butler  ov«iv 
rides  it  ?  Howard  has  a  right  of  distress,  and  might  sell  after  five  days ;  but, 
before  the  five  days  had  run  out,  the  fourteen  days  under  the  power  to  Butler 
would  arrive :  can  it  have  been  intended  that  Butler  should  enter  when  hia 
trustee  was  in  possession  P  If  the  annuity  were  unpaid  for  thirty  daysy 
Howard  might  demise,  sell,  lease,  or  morl^^age  the  term.  Suppose  that  he 
had  done  so  for  valuable  consideratioD,  could  Butler  have  entered  upcn 
Howard^s  lessee  or  mortgagee  ?  Or,  suppose  that  Howard  had  oommitted  a 
breach  of  trust,  and  had  not  paid  the  money  over  to  Butler,  could  Butler  have 
entered  on  the  lessee  P 

Cur.  adv.  vulf- 
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In  Hflary  Term  1846  (Jan.  8S),  judgment  was  delivered  as  follows : — 
Lord  Denman,  C.  J. — These  were  rules  in  two  actions  between  the  same 
parties :  one  in  respect  of  lands  in  the  town  and  county  of  Haverfordwest ;  the 
other,  of  lands  in  the  county  of  Carmarthen.  The  lessors  of  the  plaintiff 
claimed  in  different  ways  under  an  annuity-deed.  Three  objections  were  made 
to  their  recovering,  applicable  as  we  shall  state  hereafter  in  considering  them. 
The  first  applied  to  the  whole  deed,  and  so  to  both  actions.  It  was  objected, 
that  there  had  been  no  enrolment,  under  the  58  Geo.  S,  c«  141  ;  and  it  was 
contended,  that  enrolment  was  unnecessary,  the  case  falling  within  the  10th 
section  of  the  Act.  The  lands  on  which  the  annuity  was  secured  were  fiee- 
hold,  and  of  greater  annual  value  than  the  annuity,  beyond  any  other  annuity, 
or  the  interest  of  any  other  prmcipal  sum,  charged  thereon.  And  it  was 
argued,  for  the  lessors,  that  Lord  Kensington,  at  the  time  of  the  grant,  was 
eimer  seised  in  fee,  or  at  least  was  enabled  to  charge  the  fee-simple  in  possession ; 
and  if  this  be  so,  it  cannot  be  contended  that  enrolment  is  necessary.  On 
reference  to  the  deed,  it  appears  that  the  TOoperty  in  Haverfordwest  had  been 
convened  to  Howard,  to  the  use  of  Lord  Kensington  in  fee.  Respecting  this^ 
therefore,  there  could  be  no  question.  The  property  in  Carmarthenshire  was 
conveyed  to  such  uses  as  he  should  appoint  by  deed  or  will,  and,  in  default  of, 
or  until  such  appointment,  to  the  use  of  himself  for  life;  remainder  to  a 
trustee  for  his  life,  in  trust  for  himself,  and  to  bar  dower;  remainder  to  his 
heirs  and  assigns.  The  10th  section  of  the  58  GreOb  3,  c.  141,  corresponds  to 
the  8th  section  of  the  17  Geo.  8,  c.  26,  containing  the  same  grounds  of  excep- 
tion, and  more.  It  is  to  be  construed  in  the  same  spirit ;  and  what  that  spirit 
ou^ht  to  be  is  laid  down  by  Lord  Kenyon,  in  Haheyy.  HdUs  (7  T.  R.  194). 
Within  the  rule  there  laid  down,  we  are  of  opinion  that  Lord  Kensington  had 
power  to  charge  the  fee  in  possession,  and  that  this  objection  fail^.  The 
second  objection  ajpplied  to  tne  demise  by  Howard,  and  to  some  part  of  the 
premises  in  Havemrdwest,  and  to  all  in  Carmarthenshire.  These  appear,  at 
the  date  of  the  deed,  to  have  been  in  the  occupation  of  Lord  Kensington ;  and 
by  that  deed  it  is  provided,  that  they  are  to  be  considered  as  held  and  occupied 
bjr  him,  as  tenant  to  Howard,  at  a  rent  of  500Z. ;  upon  which  the  objection 
arises,  that  no  notice  to  quit  had  been  given ;  and,  as  no  answer  was  given  to 
this,  it  must  prevail  to  the  extent  to  which  it  applies.  The  third  objection 
4ipplies  to  all  the  property  and  to  the  demise  by  Butler,  on  the  ground  that  th« 
deed  discloses  an  outstanding  term  in  Howard.  The  deed,  in  the  earlv  partf 
grants  to  Butler,  first,  a  right  to  enter  and  distrain  for  the  annuity,  if  it  be  in 
anear  for  fourteen  days  after  any  day  of  quarterly  payment ;  and  if  it  shall  In. 
in  arrear  twenty-one  days,  it  finther  grants  a  power  to  enter  and  hold  posses^ 
sion  until  all  arrears  be  paid  up.  It  is  admitted,  that,  if  the  deed  ended  here^ 
there  is  such  de&ult  in  payment  of  the  annuity,  that  the  demise  by  Butlei; 
would  be  well  supported,  but  it  goes  on  and  '^  for  the  further  and  bettet 
and  more  effectually  securing  the  payment  of  the  annuity.  Lord  Kensington^ 
with  the  consent  and  approbation,  and  by  the  direction  and  appointment,  ot 
Butler,  grants  and  demises  the  premises  charged  to  Howard  for  the  term 
of  ninety-nine  years.^'  The  trusts  of  the  term  are  to  permit  Lord  Kensington 
to  receive  the  profits  until  default  in  payment  of  the  annuity  for  thirty  days ; 
and  upon  such  default,  after  demmd,  out  of  the  rents,  or  by  demising,  selling, 
leasing,  or  mortgaging  the  same,  or  any  part  thereof,  for  all  or  any  part  of  the 
term,  to  raise  and  pay  off  the  arrears,  with  all  expenses,  Lord  Kensington  still 
to  receive  the  surplus  rents,  and  upon  the  death  of  the  cestui  que  viea^  and  full 
satisfaction  of  the  annuity,  the  term  to  become  void  save  as  to  any  mortgage 
made  under  the  power  for  answering  the  purposes  of  the  term.     This  term  is 
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relied  on  as  an  answer  to  the  demise  by  Butler;  and  in  order  to  give  the  objec- 
tion its  full  force,  the  fact  before  mentioned  is  to  be  remembered,  that  of  all  the 
demised  premises  of  which  Lord  Kensington  was  in  the  occupation  at  the  date 
of  the  deed,  he  was  for  the  purposes  of  the  deed  to  be  considered  to  be  the 
occupier  as  tenant  to  Howard,  at  a  rent  of  500/.,  payable  on  the  same  days  as 
the  annuity  of  240/.      The  principles  on  which  the  question  here  raised  "is  to 
be  decided,  are  clear,  that,  in  a  court  of  law  and  in  the  action  of  ejectment,  the 
l^al  title  to  the  possession,  if  it  conflict  with  the  equitable,  must  prevail ;  we 
cannot  prevent  a  subsisting  term  from  being  set  up,  even  by  the  trustee,  against 
the  cestui  que  tntsL     Whatever^  therefore,  the  purposes  for  which  Howard's 
term  was  created,  if,  upon  the  true  oonstruction  of  the  deed,  he  ia  kgally 
entitled  to 'the  possession,  so  as  to  override  the  right  of  entry  in  Butler,  Butlers 
lessee  cannot  recover.    Nor  would  there  be  any  hardship  in  this;  Howard's 
term  would  even  more  efiectually  have  protected  Butler's  interests,  and  virtually 
secured  him  the  possession  of  the  lands,  but  for  the  ladi^  of  which  Howard  has 
been  guilty  in  Aot  giving  the  notice  to  quit.     Still,  it  is  »  question  of  construci^ 
tion,  and  ire  must  look  at  the  whole  deed,  and  from  all  parts  collect  thejnten-c 
tions  of  the  parties,  ejcpressed  or  implied.     The  facts  are  these  z-r^Lord  Ken- 
sington iopossessioa  creates  a  charge  on  the  .land  in  £avour  of  Butler,  ttad  gives 
him  two  potwers  of /entry ;  then,  by  Butlec'»  direction,  and  iii  omfer  further  tol 
secure  to  him  the  payment  cif  the  ranuii^y  ia^respiact  of  which  the  obacge 
was  citeated  and  the  entry  given, ibegrants  £k^  ^xui  to  Howard.    Butler  theni 
consents  to  the  cceatioa  of  the{  term-*^Howi»:d  has  notice  of  tbeiright  of  «ntrr.; 
It  is  cleai,  that  if  tlift  term  had be^  created, without  3utler'fl  consent j  it  caukl' 
not  defeat  his  right  .of  entry  who  was  a  prior  iiicumbrancer.  >  Will  iiii  consent 
avail  to  give  it  tWpperiiUoni)     W>e  thinks  undeir  the  circUmstatioes^.^And 
looking  at  the  whole  deed,  that  it  will  dot^  and  that  this  termoi-^' taking  with 
notiee^  even  if  his  inter^t  had  be^  adverse  to,BtttleKfl»  would  have  taken  the 
lease  subject  to  the.-ri^^li^  of  .entfy^    But  tbe  purposmof  the  tem  tar  to  be 
taken  into  account,  and  the  whole  d^ed  id  to  be  mi^  consislmt  vritb  itself,  if  i 
possible.     This .  conBtiructiou  ,m\k\  ftiake  it  .so— >the  righn*  of  entry  doeSiHot 
destroy  the  term*  <  Butler j,. under  Jt^  will. enter 'and  take  the  profits  imtil  thUi 
anreate  ol  the.atinniiy  are  satisfi«d^  the  termor  op  noitootiee.  to. quit  having 
beenugiven.    Lord  Kensington' will :. then  occupy  and  receive  the  profits  laa 
before  {Doe  deim.Chmwfk>y.  Baulter,  \  N.  &F^.650;  6  A.  &  £.  &t&},  nid  this 
will  effectuateiall  the  pujtposes.of  the  deed^without  dipingiyiolenoe  to  any  le^ 
priacqUe.    We  purposely  limit  our  oondbsim  to  the.  pitgient  circumstance^ 
adverting  to!  the  <ar^aiHit>fcv>  the  defenda«t%:  that  Howard:  might  hav^e  assigned, 
or  mortgaged  theMteritt jn  ocder^toitaise  the  ammr^.of  the anMuity»    If  the teras 
had  been  so.  appUdd^  we  are;by  no  ineam. prepared. to. sayn that  the  tight  ii£i 
entry  would  havei prevailed  agaSnst.it^  and  it<  would  not  be  incbmistent  trith  oiar; 
present  concluaon  to.  hold  that.it  .couild  not.    It  may  well,  be^  that  by  the. 
intention  of  the  parties^  the  eight  of  entry  was  to  be  paramount  totiie  term  in^ 
one  state  of  things,  and  not  in  the  other  ;  in  other  words,  that  the  term  was  to ; 
be  subject  to  the  right  of  entry  undet'  one  state  of  things,  and  not  under 
another..    No  doubt  tae  parties,  by  express  woifds,  might  have  made  it  so ;  and 
we  think,  by  implication,  that  tbey  iiave,  in. fact,  so  piovided  with  equal 
clearness.     Our  judgment,  th^^fore,  will  be  for  tlie  lessors  of  the  plaintiff; 
and  the  Rulea  be  discharged. 
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April  24  and  25,  and  May  8,  1846. 
Tombs  o.  RocH.(a) 

Contribution — Devisee*  and  tpeeijle  legateee, 

WTiere  a  testaior  made  a  general  deviee  of  real  eetate,  and  gave  ipeeijie  and  pecuniary  legaeiee,  and 
died  indebted^  by  eimple  contract  and  by  epecialtyt  and  hie  personal  estate  not  specifically 
befWeathed,  though  sufficient  fir  thepayukent  of  the  simple^eantraet  debts,  was  not  st^ffieientfor  the 
p^gmenf  </  Met  specialty  debts  also  »  it.  was.held  that,  as  betspeen  the  general.deiisees  amd  the 
specific  legatees,  there  should  be  contribution  for  the  discharge  qf  the  specialty  debts, 

WILLIAM  HENRY  SCOURFIELDJate  of  the  Mote,  in  the  county 
of  Pembroke,  Esquire,  by  hi«  will,  dated  the  S6th  of  September,  1840, 
devised  his  mansiotii  oalled  the  Mote,  and  all  his  real  estate  to  George  Roch 
and  the  Rer.  Williaiii,  Roch,  their  helnr  and  assigns,  to  the  uses  and  Hipon  the 
trusts  ifrher^inafter  dedared;  that  is  -to'  say,  as  to  his' dwelling-hoine,  called 
'^  Clover  Hill:,^'  with  the  appurtenatic^,  fo  theitse  of  his  wife  Louisa  Siinib  mad 
her  as&ign^,  during  her  Hfe,  in  oase  she  should  so  long  continue  his ividow ;  and  as 
to  Clover  HiH,  nfter  her  decease  br^d^eotid  niaiPrili|^e,  and  as  to  all  other  his  real 
estate,'  ftbrb  and*  after  his  decease,  td  the  We  of  4ns  sons  KucocAseirely,  and  their 
children,  in  strict  settlemeilt,^with  iihimate  remainder  to  the  testatot^s  own  right 
hein^and  tbetestatoi^lbe^eirtbbdieektBin  pictures  unto  the  said  George  Roch  and 
Wifiiam  Rbch^  tlieir  «aeootors,  administrators,  and  assigns,  upon  trust  to  permit 
thetsame-from  time^  to  time  to  go,'=  ahtdbe  held  and  enjoyed  with  hia  matiskm* 
house  of  tbe'MoteV's^  f<n*  as(«he  rul^of  law  and  ecjuity  would  admit,  by  the  person 
or  persdns  who,  totfthft  time  beingv  dymkl  be  Mtitlecftotfae  possession  ofthesaid 
mansion^oose^by^htueof  his  win, 'yet  so  that  the  same  should  ^at  vest  alM> 
lutel^'jn,  or  beMRdefihttrpvoperty  o^  the  child  of  any*  periontbstvby  made  tenant 
fev'hfe  of  thesaid  lAcLnnon^iouse,  or  thereby  made  entitled  to  a  life  interest  in: 
tk^TMts  and  pn)flti'tb4^feof^(unleitfsueh  cmd  should  attain  the  ag^  of  tw«nly- 
oneryedrs  v  but)  nevertheless,  such^  dfild  respecdue(y  should,  dnring  hia  or  her 
xBinovity,  be  entitled  to  the  uv^attd'btMfit  tlieroor.  The  testator  then  ^v« 
cwtain  apecifid  aoid^'p^uniary  logboies^^aJid  4>edueAtbed  the  residue  of  Us  per** 
soqal'estate  to  thelsaidTtrusteesfctf  the^paymcbt  of  bi»  d^ls,  Ac:;  and  appointed 
tb&iaid^  George  'Rodi  ^ndl  William  Rodr  executtarsi  of  his  will^  The  wStt  was 
proved  by  >bo3v  Ibe  ttxeoutord.  •'  •  The  personal  eallate  not  spedfloaUjr  bequeathed, 
thvugb'isuflicient  ifet^tbe  payment  of  the  tesCtttor^s  «imple-odtt«T6ct  debts,  was 
nbt  sufficient  fbr  the  payment'tif'  (tb«tti  and  the'tipceialty  debte^'  The  suit  was 
instituted  by  creditors  Against  thd  executbn<  ibrthe  admnistration  of  the 
estate^  and  tbei  piinciptdt  sbbjecttof  discussion  Was  as  to  theUabitity  of  die 
general  de^ise^sto  oonrirtibutid  wttk  the^pecific  legatees  towftids  the  payment  of 
the  specialty^  debtsi 

fi%rdmiabd  /'ilitii2ti,ibr  the  plaintiffs.— In  Xonjf  v.  iS'Aor^  (1  P.  Wms.  40S> 
it  was  decided  that  where,  one  seised  in  fee  of  lands,  and  possessed  of  a  term  of 
years*  in-ot^er  lands,  devised  the  fee  to  A/  and  the  lease  to  B.,  both  A.  and  B. 
should  eontribute  towards  the  payment  of  the  specialty  debts,  if  there  were  a 
deficiency  of  assets,  but  if  A.  had  been  a  general  devisee  of  the  rest  of  the  estate, 
he  should  have  paid  the  whole  of  the  debts.  In  Htislewood  v.  Pope  (3  P. 
Wms.  S^S),  the  fifth  point  decided  was  as  follows :  ^<  where  a  man  dies,  in- 
debted by  Dond,  and  leaves  a  personal  estate,  and  devises  lands  to  J.  S.  in  fee^ 
(a)  Reported  by  G.  S.  Allnutt,  Esq.,  Barriater-st*lair. 
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and  gives  specific  legacies,  and  the  creditor  by  bond  comes  on  the  personal  estate 
to  be  paid  bis  bond,  the  specific  legatees  shall  not  stand  in  the  place  of  the 
land  creditor  to  charge  the  land  devi^,  because  the  devisee  of  the  land  is  as 
much  a  specific  devisee  as  the  legatee  of  a  specific  legacy."  In  Comewall  v. 
Cornewall  (IS  Sim.  S98),  the  Vice-Chancellor  of  England  held  that  specific 
legacies  were  to  be  applied  in  payment  of  specialty  debts  in  priority  to  real 
estates  devised.  The  correctness,  however,  of  the  decision  in  ComewaU  v. 
Carnetcall,  was  called  in  question  by  the  Lord  Chancellor  of  Ireland  (Sir  E. 
Sugden),  in  the  case  of  Young  v.  Haasard  (a)  (1  Jones  &  Latouche  472). 
The  authorities,  therefore,  upon  the  question  of  contribution  in  such  a  case  as 
the  present  are  conflicting.  They  referred  to  the  cases  of  Mirehotue  v.  Scaife 
(«  Myl.  &  Cr.  195),  (6)  Galtan  v.  Hancock  (2  Atk.  484),  and  to  LordEldon's 
remarks  in  Thomson  v.  LadyLawley  (2  Bos.  &  Pull.  SIO),  which  are  as  follow : 
<<  Look  at  this  in  another  point  of  view ;  the  general  rule  respecting  the  appli- 
cation of  assets  is  very  much  like  that  which  the  testator  has  here  appointed. 
First,  the  personal  estate  is  to  be  applied,  and  then  the  real.  But  the 
personal  estate  so  to  be  applied  is  the  personal  estate  not  specifically  disposed 
of.  Now,  if  the  leaseholds  in  question  passed  with  the  freeholds,  then  those 
leasdiolds  are  specifically  disposed  of;  and  if  the  personal  estate,  not  speci- 


(a)  The  following  are  the  remarks  of  Sir  Edward 
tSngden  upon  the  case  of  Cornevoall  y.  ComewaU 
(page  472) :—"  The  case  of  ComewaU  t.  Come' 
WW  was  referred  to,  in  which  it  was  held  that 
•pecifie  lendes  are  to  be  applied  in  payment  of 
•pedaltj  debts,  in  priority  to  real  estates  devised. 
4iat  is  not  tiie  qaestion  In  the  present  case ;  there 
the  question  was  witii  respect  to  a  debt,  which  was 
M  charge  on  the  property  independent  of  the  will  of 
the  testator ;  here  the  legacies  and  annuities  are 
gifts,  dependent  wholly  upon  the  will  of  the  testator, 
And  the  question  as  to  them  is,  what  wm  the  inten- 
tion of  the  testator.  I  confess  I  was  surprised  by 
the  statement  that  Long  ▼.  Short  had  been  over- 
nlsd.  I  ha-re  always  considered  it  as  a  binding 
authority ;  haTC  advised  on  the  strength  of  it ;  dted 
it,  and  seen  it  acted  upon ;  and  I  tmnk  it  is  to  be 
ff«gretted  that  that,  wkch  has  for  so  many  years 
been  eonsidered  as  a  settied  rule  of  law,  should  be 
BOW  disputed.  I  hare  a  very  great  respect  for  the 
learned  judge  by  whom  the  case  of  ComewaU  t. 
CSometooU  was  decided ;  but  I  cannot  say  that  I  have 
any  doubt  that  Long  t.  Short  is  still  a  binding 
authority.  The  decision  in  that  case  depended  on 
this,  that  at  law,  all  the  fonds  were  liable  to  the 
debt ;  and  the  question  was,  what  was  the  intention 
of  the  testator.  The  devise  of  the  lands  and  of  the 
chattels  real,  and  of  the  annuity,  being  spedfie, 
Lord  Cowper  referred  to  the  statute  of  fraudulent 
devises,  and  said  that  that  statute  made  real 
astate  in  the  hands  of  the  devisee  liable  to  the  pay- 
ment of  the  specialty  debt ;  and,  therefore,  finding 
that  all  the  funds  were  liable,  for  this  Court  does  not 
pretend  to  make  a  fund  Uable  to  the  payment  of  a 
idemand  to  which  it  vras  not  liable  before.  It  never 
areates  a  liability,  but  only,  by  marshalling  funds, 
prevents  a  creditor  from  disappointing  the  intention 
of  the  testator,  and  finding  that  it  was  the  clear  in- 
tention of  the  testator  to  give  the  chattel  interest  to 
the  legatee,  just  as  he  had  given  the  real  estate  to 
the  devisee,  he  was  of  opinion  that  they  ought  to 
liear  the  burden  rateably ;  and  that  in  that  manner 
the  intention  of  the  testator  would  be  effectuated. 
Clifton  V.  Burt  was  referred  to  in  the  argument  in 
ComewaU  v.  ComewaU,  and  it  was  said  that  it  de- 
aided  that  a  specific  devisee  was  more  favoured  than 
a  specillc  legatee ;  but  it  did  not  decide  any  such 
thing.    The  queition  wm  altogether  different ;  and 


Lord  Parker  introduced  his  decision  by  laying  down, 
certain  points  not  at  all  necessary  for  the  purposea 
of  it.  They  are  not  the  points  ruled  in  that  caaa, 
they  are  merely  his  opinion  ;  but  I  cannot  discover 
from  them  that  Lord  Parker  considered  iMngY, 
Short  not  to  be  law.  The  dedaion  in  that  case  waa 
then  well  known ;  but  it  does  not  appear  that  it 
vras  even  alluded  to  in  Clifton  v.  Burt,  In  my 
opinion  the  dedsion  in  Clifton  ▼.  Bvrt,  does  not  at 
ail  contravene  the  doctrine  of  Long  v.  Short.  Thn 
case  of  ComewaU  v.  ComewaU  was  dedded  on  the 
ground  that  the  statute  of  fraudulent  devises  waa 
enaeted  for  the  benefit  of  creditors,  not  of  legatees. 
But,  with  great  respect  for  the  Vice-Chancdlor,  I 
do  not  thiiuc  that  is  the  'ground  upon  which  the  de* 
ddon  in  Long  v.  Short  proceeded ;  but  rather  upaa 
this,  that  all  the  fonds  were  charged  by  law  with 
the  debt,  and  the  Intention  of  the  testator  vras  to  bo 
effeeted.  The  first  matter  to  be  inqidrsd  intolst 
whether  there  is  a  charge  affecting  all  the  fonds ;  If 
there  be,  then,  whether  that  charge,  in  the  case  of  a 
enditor,  Is  eniated  by  common  law  or  by  statate,  la 
a  matter  of  indifference  ;  for  however  created,  It 
leaves  the  equitable  arrangement  of  the  fonds  sub* 
jeet  to  the  charge,  and  the  mode  of  effBctaatlag  tha 
intention  of  the  testator  in  respect  to  tliem  aa- 
touched.  ******* 
I  see  nothing  to  Impeach  the  dedsion  in  Long  t* 
Short,  and  if  I  were  now  called  on  to  dedde  the 
question,  I  should  feel  myself  bound  to  support  the 
authority  of  that  ease." 

(6)  Mir^oue  v.  Seatfe,  June,  July,  and  Novemb«, 
1837.— Lord  Cottenham :  ▲  tesUtor  after  be- 
queathing a  number  of  pecuniary  lendes  to  differ- 
ent persons  and  giving  a  certain  field  to  his  godsoa, 
directed  that  all  his  debts  and  the  above  l^gadea 
should  be  paid  and  discharged  within  six  months 
after  his  decease ;  and  all  the  rest  and  reddueof  hia 
estate,  both  real  and  personal,  he  gave  to  N.  Tha 
personal  estate  proving  insufiident  to  pay  the  debts 
and  legades,  it  was  held,  upon  demurrer  to  a  bUl  by- 
some  of  the  legatees  seeking  to  diarge  their  legadea 
on  the  real  estate  which  passed  under  the  redduary 
devise  to  N.,  that  there  was  no  equity  in  fovonr  of 
pecuniary  legatees  to  have  the  assets  marshalled,  so 
as  to  throw  the  debts  upon  the  real  estate  devised 
toN. 
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fioaUy  disposed  of,  should  happen  to  be  insufficient  for  the  payment  of 
debtS)  out  of  what  fund,  and  in  what  manner  are  we  to  suppose  that  the  testator 
haa  directed  them  to  be  paid  ?  He  has  settled  his  different  freehold  estates  on 
different  persons.  If,  therefore,*  it  be  necessary  to  resort  to  the  real  estates  for 
pajment  of  debts,  a  valuation  of  them  must  be  taken,  and  they  must  contribute 
^^raid ;  but  personalty  specifically  disposed  of  roust  also  contribute ;  and  then, 
m  the  construction  of  a  will  which  says  the  personalty  is  first  to  be  applied, 
wa  are,  if  the  general  personal  estate  is  insufficient,  to  consider  it  as  ameable 
to  the  testator's  intention,  though  he  has  not  bequeathed  his  leasehold  estates 
€0  mwUne,  that  they  should  be  preserved  as  anxiously  as  the  freehold,  and  should 
only  oontiibute  together  with  them,  according  to  their  value.*^  In  Manning  y. 
S^iomtf  (S  Ves.  118),  the  Master  of  the  Rolls  (Sv  R.  P.  Anien)  observed, 
^^  The  testator  nay  arrange  betw«en  his  heir  and  devisee ;  but  not  so  as  to  take 
awflrfrom  the  creditor  a  fund  he  has  a  right  to  come  upon.*' 

JPArrjr  and  JSefrir,  for  the  specific  legatees,  contended,  upon  the  authorities 
alnteuly  mentioned^  that  there  should  be  contribution.  The  case  of  Camewail 
V.  CornewfiU  was  not  followed  in  Young  \.  Hazard,  and  the  Uw,  as  expounded 
in  the  latter  case,  is  that  whidi  is  supported  by  the  earlier  authorities. 

iSuuMngtanaoBid  H.  Clarkey  for  the  oevisees. — The  personal  estate  is  that  which 
the  law  appropriates'  to  the  payment  of  debts,  and  no  other  fund  is  liable  ex* 
<x)pt  as  a  secondary  or  auxiliary  fund.  The  testator  in  this  case  deals  with  the 
twO'  classes  of  his  property  aoeordingly—- the  one  as  liable  to  Iris  debts,  the 
other  as  being  subject,  in  case  of  necessity,  to  contribute.  As  to  the  case  of  a 
descended  estate  being  liable,  there  is  an  intention  dedaved  by  the  testator  as 
ta-tbv  Y^fxj^  but  not  |»  to  the  estates  permitted  byiiim  to  descend.  The  case 
of  Long  v.  Short  cannot  be  put  as  a  conclusion  of  the  abstract  point  [The 
ViOB*'OH2iKCEi.LOR;«^The  deerarin'that  case  appears  to  proc^  upon  a  gene- 
ral rule  ratiier  than  upon  any  construction,  j  The  case  <A  Clifton  v.  Burt  (o) 
{1  P%  Wmi.  6^)  shews  that  a  specific  densee  and  a  specific  legatee  are- not  on* 
a  paK  They  dted  also  O'Nwl  v.  Mead  (1  P.  Wms.  693) ;  Arnold  v.  Chap^ 
mm  (1  Vmu  ie8>;  Silk  y.  P^pme  (1  Diek.  S84 ;  S.  C.  1  Bro.  Ch.  Ca.  188) ; 
Jarman  on  Wills,  rol.  i.  p.  547;  and  BythewoodTs  Conveyancing  by  Sweet, 
▼oL  V.  p.  36** 

May  a 

The  VrcK-CiffANCi:Ltoit.— The  will  in  question  in  this  cause,  which  was 
made  in  the  year  1840,  and  tberefSre  after  ttie  recent  Act  for  altering  the  law 
relating  to  wiUs  had  come  into  operation,  does  not  charge  the  testator^s  real 
estate,  or'  any  part  of  it,  wiih  his  debts.  The  assets  are  wholly  legal,  and  it 
ddei  not  appear,  nor  is  it  alleged,  that  any  portion  of  his  property  was,  when 
he  made  his  wilf,  orat  his  d^^tn,  in  mortgage,  or  charged  specifically  with  any 
debt.  The  will  devises  a  portion  of  his  real  estate  to  his  wife  during  her 
widowhood,  and,  so  subject,  devises  the  whole  of  his  real  estate  to  various  uses 
in  strict  settlement,  in  language  sufiicient,  I  suppose,  to  include  (though  not 
inr  terms  pointing  to)  such  real  estate,  if  any,  as  he  acquired  between  his  vrill 
and  his  death.  But  it  has  not  been  stated  that  there  was  any  such  acquisition. 
I  assume  that  there  was  not;  and,  without  intimating  any  opinion  either  how, 
if*  there  had  been' any  acquisition,  the  case  would  hare  stood  as  to  the  real* 
estate,  so  after  acquired,  or  whether,  for  any  purpose  now  under  consideration, 
there  is  a  dHTerence  between  a  residuary  d(cvise  of  real  estate  and  a  devise  of 
real  estate  not  residuary,  I  may  say,  that  in  my  judgment  not  any  portion  of 
the  real  estate  in  the  present  case  ought  to  be  treated  as  otherwise  than  particu- 

(a)  The  following  is  the  point  referred  to :— <'  If    wards  a  pecuniary  legacy,  mach  lets  shall  a  spedie 
a  fpedfle  personal  legatee  shall  not  contrilHite  to*     de^isea  of  land.** 
VOL.  II.  M 
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larly  devised.  The  will  also  gives  specific  and  pecuniary  legacies.  The  per- 
sonal estate  not  specifically  bequeathed  has  been  admitted  to  be  more  than 
sufficient  for  the  payment  of  the  simple  contract  debts,  but  it  has  proved  insuf- 
ficient for  the  payment  of  the  specialty  debts ;  and  the  question  for  decision 
is,  whether  the  amount  necessary,  in  addition  to  the  oersonal  estate  not  speci- 
fically bequeathed  to  pay  the  specialty  debts,  is  to  fall  wholly  on  the  specific 
legatees,  or  rateably  on  them  and  the  devisees,  for  the  specific  legatees  do  not 
deny  their  liability  to  contribute.  That  in  a  country  sucn  as  England,  a  ques- 
tion probably  of  so  frequent  occurrence  should  at  this  day  be  remaining  an 
open  and  arguable  question — that  it  should  not  long  since  have  been  settled  - 
conclusively,  does  seem  a  very  remarkable  circumstance,  if  the  fact  is  so. 
Assuming  the  point  to  be  open,  I  must  decide  it  as  well  as  I  can.  Viewed 
otherwise  than  in  a  manner  merely  technical— ^^onridered  upon  principles  of 
abstract  justice — the  question  is  of  course  clear  of  difficulty,  and  must  obviously 
be  answered  against  the  contention  of  the  devisees.  They,  however,  say  that 
abstract  justice  has  nothing  to  do  with  the  matter,  that  the  question'is  ruled  by 
a  branch  of  the  positive  law  of  the  country,  making,  they  say,  the  personal 
estate  the  first  fund  for  paying  the  debts ;  an  argument  upon  which  it  may  not^ 
perhaps,  be  improper  to  observe,  that  where  the  effects  of  pursuing  a  branch 
of  law  merely  positive  to  its  fullest  extent  and  consequences,  without  exception 
or  mitigation,  must  be  a  departure  from  natural  equity,  a  desertion  of  all  but  - 
the  most  artificial  reasoning — must,  for  example,  be  such  as  in  the  simple  case 
of  a  testator  giving  a  speofic  part  of  his  property  to  one  person,  and  another 
specific  part  of  it  to  another,  to  throw  as  between  them  the  debts  upon  either 
exclusively,  but  with  solid  and  practical  distinctions  in  this  respect  oetween  a 
case  of  giving  two  perpetual  annuities  of  100/.  per  annum,  part  of  Three  per 
Cent.  Consolidated  Annuities,  and  a  case  of  giving  two  perpetual  annuities  of. 
100/.  per  annum,  charged  upon  a  freehold  estate ;  between  a  case  of  giving  two 
horses,  and  a  case  of  giving  a  horse  and  a  stable  owned  absolutely  by  the  tes-' 
tator;  between  immoveable  property  belonging  to  him  absolutely,  and  immove- 
able propertjT  belonging  to  nim  for  a  term  of  1 ,000  years ;  between  immoveable 
property  limited  to  nim  and  his  heirs  for  three  lives,  and  immoveable  property 
oelonging  to  him  for  99  years,  if  either  of  three  lives  shall  last  so  long ;  dis- 
tinctions which  men,  without  our  black-letter  reading,  might  perhaps  find  it 
difficult  to  state  with  gravity — it  must  surely  be  right  not  to  submit,  until  tho- 
roughly convinced  of  the  necessity  of  submitting,  to  be  driven  to  such  an 
extremity.  A  great  judge  is  represented  by  Mr.  Ambler  as  saying  of  the  rule 
of  the  Court  in  marshalling  assets  and  funds,  that  *^  there  is  not  a  more  useful 
power  in  this  Court,  for  where  there  are  creditors  and  legacies  to  children  for 
their  portions,  if  the  law  was  to  have  its  full  force,  though  the  reason  of  it  was 
good  when  it  was  originally  framed,  yet  in  case  the  creditors  were  to  exhaust 
the  personal  estate,  it  would  be  to  the  ruin  of  families.*"  The  civil  law,  too, 
says  well,  <'  Nulla  juris  ratio  aut  sequitatis  benignitas  patitur  ut  quae  salubriter 
pro  utilitate  hominum  introducuntur  ea  nos  duriore  interpretatione  contra 
ipsorum  commodum  producamus  ad  severitatem.^'  Now,  it  must  be  agreed 
that  by  our  law  the  personal  estate  of  a  deceased  debtor  is,  primd  facie  and 
generally,  the  sole  fund  when  sufficient,  and,  when  insufficient,  the  first  fund, 
for  the  payment  of  his  debts.  But  it  is  equally  true  that  this  does  not  hold 
universally.  The  regulation  is  subject  to  exceptions  founded  on  justice  and 
reason.  The  familiar  cases  of  marshalling  in  favour  of  legacies  against  free- 
hold estate  descended,  against  such  devised  freehold  estate  as  the  testator 
has,  by  his  will,  charged  with  his  debts,  and  against  a  devised  freehold  estate 
which  the  testator  has  mortgaged  for  a  debt  of  his  own,  occur  to  the  mind  at 
once  as  instances.    Those  cases  m  which  a  testator  has  in  so  many  words  actually 
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said  in  what  order  his  assets  are  to  be  arranged,  have,  of  course,  nothing  to  do 
with  the  present  matter.     The  devisees  here,  however,  assert  that  the  instances 
of  exception  given  are  special  cases ;  that  special  cases  of  such  a  kind  do  not, 
directly  or  in  principle,  affect  or  extend  to  the  simple  case  now  before  the 
Court,  which,  as  between  a  devisee  and  a  general  pecuniary  legatee,  has  been 
directly  decided,  and  is  settled  by  authority  against  the  legatee ;  and  that  for 
the  present  purpose  there  is  no  difference,  no  ground  of  distinction,  between  a 
specific  legatee  and  a  general  pecuniary  legatee.     In  support  of  this  argument^ 
the  devisees  rely  very  much  on  the  Statute  of  Fraudulent  Devises,  and  the 
statute  of  1833,*  havinff  been  intended  for  the  benefit  of  creditors  only,  and  not 
intended  to  advance  the  rights  or  improve  the  condition  of  legatees ;  and  I 
suppose  it  to  be  true  that  the  Statute  of  Fraudulent  Devises  (a  measure  which 
it.  was  not    creditable    to   the  English    legislature  to  have  delayed  until 
a  period  so  late  as  the  reign  of  William  III.,  and  which  was  so  imperfect 
as  still  to  leave  our  law  of  debtor  and  creditor  in  that  more  than  illiberal  state 
in  which  the  commencement   of   the  nineteenth  century  found  it)— that  the 
Statute  of  Fraudulent  Devises,  I  say,  and  the  statute  of  1833,  were  passed 
with  a  view  only  to  the  payment  of  creditors.      The  force  of  that  remark^ 
however,  against  legatees  for  such  a  purpose  as  the  present,  I  have  not  been 
able  to  feel.     I  have  not  the  capacity  of  seeing,  for  any  purpose  now  under 
consideration,  the  materiality  of  the  question  how  or  why  the  creditors^  rights 
became  invested  in  them.     A  charge  of  debts  on  freehold  estate  by  a  will  may 
be  supposed  generally  to  be  intended,  in  fact,  for  the  benefit  of  the  creditors 
merely,  but  the  consequences  to  others  are  admitted  and  obvious.   A  mortgagee's 
lien  is  generally  intended  only  for  the  mortgagee's  benefit,  but  has  other  ulte> 
rior  effects.     Why  should  I  refer  to  a  vendor's  lien  P     Why  mention  the  case 
of  pecuniary  legacies,  where  to  one  legatee  only  is  given  the  right  to  resort 
to  the  real   estate?       That' may   seem  justly  intended,    in   ract,   for   the 
benefit  of  the  single  legatee  only,  but  operates  often  farther.     The  eouity  of 
marshalling  arises  from  a  creditor's  power  to  resort,  not  from  the  form  or 
mode  in  which  he  acquired  the  power  of  resorting,  to  each  or  either  of  two  funds 
belonging  to  the  debtor ;  and  though  I  do  not  rorget  the  passages  found  in  the 
reports  of  Galton  v.  Hancock^  and  Forester  v.  Lord  Leigh^  it  seems  to  me  im- 
possible, consistently  with  the  principles  of  decisions  of  the  highest  authority, 
or  consistently  with  any  legal  principle,  to  take  the  view  of  the  effects  and  con- 
sequences of  a  liability  to  creditors,  created  merely  by  statute,  that  the  devisees 
take  in  this  case.     Certainly,  the  liability  in  general  of  personal  estate,  in  the 
first  instance,  to  the  debts  of  a  deceased  debtor,  the  intent  of  the  Statute  of 
Fraudulent  Devises,  and  the  intent  of  the  statute  of  1838,  do  not,  in  my 
judgment,  establish  their  proposition.     I  have  dwelt  the  more  upon  this  argu- 
ment, grounded  on  the  nature  and  effects  of  the  statutory  liability  to  debts, 
because,  if  it  is  well  founded,  it  seems  in  substance  not  to  stop  short  of  asserting 
that,  inasmuch  as  it  is  by  statute  that  copyholds  are  assets  for  creditors,  and 
freeholds  for  simple  contract  creditors,  therefore  there  cannot  be  marshalling  for 
legacies  against  aescended  copyholds,  or,  in  respect  of  simple  contract  debts, 
against  descended  freeholds,     it  will  surprise  me  exceedingly  to  hear  such  a 
doctrine  having  met,  or  meeting  with,  support  or  acceptance.     I  proceed,  then, 
to  deal  with  the  point  immediately  before  me,  as  one  that,  notwithstanding  the 
general  objection  to  which  I  have  been  referring,  was  reasonably  and  properly 
arguable  on  behalf  of  the  specific  legatees.     The  question,  as  I  have  said,  is 
one  of  contribution,  which,  if  it  differs  from  marshalling,  does  so  in  species 
rather  than  generically — in  form  rather  than  in  nature.  Marshalling  and  con- 
tribution are,  each  of  them  is,  the  adjustment  between  several  persons  of  their 
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rights  respectively,  inter  se^  in  respect  of  a  charge  or  claim  which,  affecting  aU 
of  them,  or  properties  belonging  to  all  of  them  respectively,  has  been,  or  may 
be,  enforced,  in  a  manner  not  unjust,  as  far  as  the  person  is  concerned  by  whom 
it  was  or  may  be  enforced,  but  not  just  as  between  the  persons  or  properties 
liable ;  a  branch  of  jurisprudence  known  to  the  civil  law,  and  which  could  not 
but  belong  in  some  form,  more  or  less  extensive,  to  an  enlightened  system  of 
law.  In  ours  it  is  well  established  and  familiar.  The  first  inquiry  then  is, 
whether  we  have  here  a  case  in  which  properties  belonging  respectively  to  the 
persons  who  are  the  specific  legatees,  and  to  the  persons  who  are  the  devisees, 
are  affected  by  a  charge  or  claim,  which  may  be  enforced  in  a  manner  such  as  I 
have  just  mentioned.  They  are  so,  certainly,  for  the  properties  given  to  them 
respectively  by  the  will  of  the  testator  in  the  cause  are  liable;  that  is,  every 
part  of  them  is  liable  to  his  debts  remaining  unsatisfied,  and  there  must  be 
some  rule  or  principle  according  to  which,  as  between  the  s{)ecific  legatees  and 
the  devisees,  that  char^  or  claim  must  be  by  apportionment,  or  othervnse 
borne — a  rule  or  principle  by  which  the  creditors  are  not  bound.  The  next 
inquiry  is  as  to  the  nature  of  that  rule  or  principle,  or,  in  other  words,  what 
are  the  rights  respectively  of  the  specific  legatees  and  devisees,  inter  se^  in 
respect  of  the  debts  to  which  the  properties  of  each  are,  as  I  have  said,  liable — 
an  inquiry  that,  in  this  case,  can  only  be  answered  by  looking  at  the  testator's 
will,  of  which  these  rights,  whatever  they  may  be,  are  merely  the  creatures. 
Every  thing  claimed  by  each  party  is  claimed  under  the  bounty  of  the  testator. 
It  was  for  him  to  prescribe  what  each  should  have.  His  intention  must  be  the 
sole  guide  here,  and  that  must  be  collected  from  his  will.  What,  then,  was  his 
intention  P  Making  the  different  persons  various  specific  gifts  of  moveable  and 
immoveable  chattels  and  real  estate ;  did  he  wish,  did  he  mean,  that  the  por- 
tion of  them  consisting  of  real  estate  should  be  wholly  indemnified  from  hisi 
debts  by  the  rest  ?  for  that  is  the  question.  Now,  we  do  not  need  to  refer  to  the 
doctrine  of  what  is  called  by  us  *^  election,^  to  be  satisfied  of  the  proposition^ 
that  a  testator  must  be  considered  to  desire  the  fulfilment  of  all  the  provisions 
of  his  will,  according  to  their  apparent  purport.  If  so,  then,  where  one  mode 
of  arranging  his  assets  for  the  payment  of  his  creditors  must  wholly,  or  par* 
tially,  disappoint  those  provisions,  according  to  their  apparent  purport,  while  by 
another  they  stand  whole,  or  are  less  invaded,  it  must  surely  be  right  to  attri- 
bute to  him  a  wish  and  meaning  in  favour  of  the  latter  course,  so  far  as  the. 
objects  of  these  provisions  are  concerned.  Accordingly,  as  we  know,  the  m&cs, 
fact  that  a  testator  by  his  will  makes  gifts,  though  he  does  not  mention  his 
debts,  or  allude  to  a  debt  or  a  creditor,  has  the  effect  of  changing  the  order  and. 
manner  in  which  his  assets  bear  the  burthen  of  his  debts.  If  a  man  dies  inte&» 
tate,  owning  freehold  and  personal  estate,  and  indebted  by  specialty  and  simple 
contract,  all  his  debts,  whether  by  specialty  or  simple  contract,  whether  secured 
or  not  secured  by  mortgage,  fall,  in  the  first  instance,  on  his  personal  estate, 
and,  if  that  be  deficient,  on  the  various  portions  of  his  freehold  estate  rateably; 
so  that  should  it  devolve  in  different  lines  of  descent,  each  heir  suffers  equally, 
or  in  proportion.  But  let  him  leave  a  will  making  dfts,  though  wholly  silent 
on  the  suDJect  of  his  debts,  and  not  alluding  to  a  deot  or  to  a  creditor,  and  the 
case  is  altered,  for  the  portion,  if  any,  of  his  freehold  estate,  which  he  has 
allowed  to  descend,  though  also  not  mentioned  or  alluded  to,  may,  in  relief  of 
the  personal  estate,  be  practically  subjected  to  debts,  with  which,  had  there, 
not  been  a  will^  it  would  not  have  been  burthened,  or  would  have  been  to  a  less 
extent  burthened,  and  the  portion  of  the  freehold  estate  devised,  if  mortgaged 
by  the  testator  for  his  own  debt,  may  be  made  practically  liable  to  that  dd)t, 
in  exoneration  or  relief  also  of  the  personal  estate,  though  the  will  does  not. 
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in  any  manner,  allude  to  the  mortgage.  All  this,  "which  is  so  trite  and  obvious 
«8  almost  to  render  the  mention,  much  more  the  repetition  of  it,  mere  waste  of 
time,  can,  I  apprehend,  only  be  on  the  foimdation  of  ascribing  to  the  testator 
«uch  an  intention  as  I  have  stated,  though  the  will  is  silent  upon  it.  In  truth, 
1  consider  it  to  be  perfectly  correct  in  principle  to  say  that  every  will  ought 
to  be  read  as  in  effect  embodying  a  declaration  by  the  testator,  that  the 
payment  of  his  debts  shall  be,  as  far  as  possible,  so  arranged  as  not  to  disap- 
pomt  any  of  the  gifts  made  by  it,  unless  the  instrument  discloses  a  different 
intention.  And  ror  authority,  whether  the  cases  upon  election  are  for  this 
purpose  reckoned  or  omitted,  I  think  it  certain  that  the  real  ground,  the  true 
principle,  of  a  set  and  series  of  decisions,  bearing  directly  as  well  as  indi- 
xectly  on  the  present  question,  whidi  are  universally  recognised  as  binding — 
a  principle  not  the  less  sound  for  being  agreeaole  to  natural  equity^-is, 
that  wills  ought  to  be  so  read  and  construed.  How,  indeed,  else  is  the  bulk, 
not  to  say  the  whole,  of  the  various  cases  in  which  marshalling  clearly  takes 

£lace  under  different  circumstances,  for  general  as  well  as  specific  legatees — 
ow  else  is  the  liability  of  descended  freeholds  to  indemnify  devised  treeholds 
Ibam  tlebts,  secured  or  not  secured  Iw  mortgage,  to  be  satismctorily  accounted 
for?  I  should  thus  express  myself,  bad  Avdrich  v.  Cboper '(8  Yes.  882)  not 
existed ;  but  I  may  add  that,  cautious  and  measured  as  was  the  language  in 
-which  generally,  and  in  that  case  especially,  Lord  Eldon  spoke,  he  wouldnot, 
in  my  judgment,  have  used  the  words  *^  they  shall  not  disappoint  another 
person  whom  the  testator  intended  should  be  satisfied,'"  which  are  in  page  996 
of  the  Report;  or,  in  the  next  pa^,  *'  as  strong  an  indlination  of  the  testator,^' 
and  ''*that  denotation  of  intention,'*'  had  he  taken  a  difierent  view.  It  is 
equally  unnecessary,  I  think,  to  refer  to  what  Lord  Hardwicke,  in  17S1,  is 
reported  as  saying,  ^'  The  Court  will  order  it  so  that  every  body  may  have 
rtatiafaction,  and  the  whole  intention  complied  with^*  Snth  a  declaration,  tben^ 
beinff  embodied,  or  considered  as  embodied,  in  a  w!U,  must  surely  operate 
equfuly  for  the  benefit  of  all  upon  whom  the  will  professes  to  confer  benefit ; 
and  )f  the  state  of  the  assets  does  not  allow  complete  effect  to  be  given  to  it,  it 
ought  sorely  to  fail,  so  far  as  it  does  fail,  to  the  equal  prejudioe  of  all,  without 
*any  distinction  between  the  gifts,  whether  of  moveable  or  immoveable  property,, 
whether  of  real  or  personal  estate.  If  a  testator  ^ves  specific  'levies  to  A.  ,and 
B.,  and  making  particular  devises  to  C.and  D.,  were. to  say  •«  neither  A.  nor  B., 
nor'C.  nor  D., shall.be  called  upon  to  pay  any  of  my  debts,"  could  there  be  any 
doubt  as  to  the  equality  ?  And  wha^  substantially,  isthe  dtflerence  ?  What 
good  reason  can  the  feudal  leaning  towards  the  feudal  heir,  can  the  more 
ifaan  xinjust  privilege,  now  no  longer  dishonouring  our  law,  which  was  allowed 
to  landed  proprietors,  of  dying  at  once  wealthy  and  insolvent,  or  can  anjr  other 
«)urce  supply,  for  ,giving  any  preference  to  a  devisee  over  a  legatee,  m  such 
drcumstanoes  as  we  are  now  considering?  The  genendrule  of  construction, 
however,  that  I  have  stated,  if  I  am  right  in  supposing  it  to  exist,  is  like  most 
general  rules,  not  wholly  exempt  from  qualifications.  TTfae  qualifications  to 
-which  I  consider  it  jubject,  and  tne  reasons  on  which  I  suppose  them  founded, 
I  proceed  to  notice.  Ihe  first  is  rather  explanation  ^fhan  qualification,  beinff, 
tbat  -such  an  intention  does  not  operate  against,  or  in  favour  of,  any  of  the 
creditors,  their  .rights  being  regulated  by  law,  so  far  as  the  testator  does  not 
expressly  exercise  the  power  that  he  has  now,  less  than  formerly,  of  affecting 
them,  though  where  simple  contract  d^ts  and  legacies  are  charged  together 
on  real  estate,  the  former,  Trom  a  presumed  intention  on  a  testator^s  part — ^a 
pmumed  intention,  I  say,  on  his  put,  to  be  just  before  bem^  generous— ^were 
ultimately  placed  higher  than  the  latter.     Posdbty,  also,  the  doctrine  on  which 
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Lord  Bosslyn  acted  in  the  case  of  Pearce  v.  Loman  (8  Ves.  186),  ought 
scarcely  to  be  reckoned  as  a  qualification.  It  does  not,  perhaps,  interfere  with 
the  general  rule  that  I  believe  to  exist ;  but,  if  it  does,  it  is  a  qualification  of  a 
very  particular  and  limited  nature,  resting  on  special  and  peculiar  grounds.  So 
is  tnat  as  to  charities  created  and  established  by  a  class  of  decisions  which  the 
policy  of  the  statute,  commonly  called  the  Mortmain  Act,  was  considered  to 
render  necessary,  thoui^h  I  never  felt  any  surprise  that  Mr.  Justice  Ashurst 
should  have  expressed  himself  on  the  subject  as  he  did  in  the  case  of  Makekam 
V.  Hooper  (4  Bro.  Ch.  Ca.  168).  There  may  be  noticed  also,  the  distinction, 
already  to  some  extent  referred  to,  which,  in  particular  circumstances,  has,  for 
certain  purposes,  been  introduced  and  established  betweai  the  general  debts  of  a 
testator  ana  his  debts  standing  secured  specifically  at  the  tim^  of  his  death,  or 
any  particular  portion  of  his  property.  In  general,  as  between  those  who 
take  under  his  will,  if  he  is  silent  on  the  subject,  his  debts  secured  are  paid  in 
the  same  manner  as  debts  of  the  same  rank  not  secured ;  but  there  are  parti- 
cular cases  of  deficient  assets,  where  specific  legatees  or  devisees  of  property  on 
which  debts  of  the  testator  stand  specifically  secured,  are  held  to  take  the 
property  with  the  burthen.  The  reason  given  for  this,  though  the  cases  are 
not,  I  agree,  to  be  questioned,  are  perhaps,  if  I  may  venture  with  deference  to 
sslj  so,  not  entirely  satisfactory,  supposing  the  ^neral  rule  as  to  the  mode 
of  providing  for  secured  debts  to  be  well  founded  in  principle,  as  probably  it  is. 
The  distinction,  however,  seems  itself  to  have  been  introduced,  in  each  oif 
its  forms,  under  an  impression  that  it  was  a  distinction  rrauired  by  the  inten- 
tion of  the  testator.  Tnere  remains  substantially,  unless  I  mistake  or  forget, 
but  one  more  qualification,  so,  at  least,  I  call  it — the  devisees  here  term  it  the 
rule — I  mean  the  exclusion  in  ordinary  cases  of  a  general  pecuniary  legatee 
from  marshalling  against  a  devisee.  In  this  respect,  whether  truth  lay  between 
Lord  Harcourt^s  course  and  that  of  Lord  Macclesfield,  it  is  perhaps  not  now 
material  to  inquire,  as  Lord  Macclesfield^s  course  is,  I  conceive,  established. 
Its  explanation  is,  I  suppose,  to  be  found  in  the  fixed  doctrine  of  law,  that 
as  between  specific  and  pecuniary  legatees,  the  burthen  of  the  debts  belongs  to 
the  pecuniary  l^tees  exclusively,  where  a  contrary  intention  is  not  manifested. 
The  law  considering  a  testator,  when  giving  specific  and  pecuniary  legacies,  as 
saying  by  the  very  act,  unless  he  decUres  himself  in  effect  not  to  mean  to  say, 
that  if  there  is  a  cleficiency  of  the  personal  estate  to  satisfy  all  the  legacies,  the 
loss  is,  as  between  them,  to  fall  wnoU^  on  the  pecuniary  legatees— K)f  course  I 
am  not  referring  to  a  case  of  ademption.  Thus  Lord  Macclesfield  (when  in 
Clifton  V.  Burt  (1  P.  Wms.  679 ;  1  Prec.  Ch.  640)  differing  from  Lord 
Harcourt)  observed  that  "every  devisee  of  land  is  as  a  specific  legatee,^ 
**  and  that  if  one  gives  a  specific  legacy  of  a  horse,  or  diamond,  and  also 
a  pecuniary  legacy  of  60(V.  to  JB.,  and  there  are  not  assets  to  pay  both,  still  the 
specific  legatee  snail  be  preferred,  and  have  his  whole  legacy .*"  It  has,  as  I 
have  stated,  been  argued  for  the  devisees  here  that  the  principle  of  the  decision 
against  pecuniary  legatees  in  Clifton  v.  Burt,  and  the  cases  that  have  fol- 
lowed it,  applies  against  a  specific  legatee.  I  cannot  so  view  llie  matter. 
Lord  Macclesfield  appears  rather  to  have  refused  relief  to  the  pecuniary 
legatee  because  he  was  inferior  to  a  specific  legatee.  If  a  testator  ought,  as 
he  is  considered  primd  fade,  to  intend  a  preference  of  a  specific  legatee  to  a 
pecuniary  legatee,  to  intend  for  the  former  a  higher  rank  than  for  the  latter. 
It  may  be  thought  not  an  unreasonable  or  unfair  consequence  that  a  similar  in- 
tention should  primd  fade  be  ascribed  to  him,  as  between  a  pecuniary  legatee 
and  a  particular  devisee,  in  whose  favour  as  well  as  in  the  favour  of  the  specific 
legatee,  the  testator,  pointing  out  a  specific  individual  portion  of  the  property. 
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directs  that  he  shall  have  that  very  thin^,  a  gift  incapable  of  being  satisfied  by 
any  other  means  than  the  very  thing  pointed  out ;  and  Lord  Macclesfield  may 
have  thought  that  a  particular  devisee,  contributing  for  a  general  legatee,  would 
be  entitled  to  call  on  a  specific  legatee  to  share  the  burthen  which  would 
make  the  latter  contribute  to  the  general  legatee,  which  would  be  absurd. 
Taking  the  judgment  in  Clifton  v.  Burt  altogether,  I  am  unable  to  think 
that  I  ought  to  draw  from  such  expressions  as  "much  less,"  ^^  a  fortiori^ 
**  more  to  be  favoured,^'  and  "  with  more  difliculty,"  which,  I  agree,  occur  in 
the  report  of  it,  the  inference  that  Mr.  Swanston  wished  me  to  draw.  Neither 
can  I  adopt  his  suggestion  that  O'Neal  v.  Mead  contains  something  unfavour- 
able, or  was  meant  unfavourably,  to  the  case  of  a  specific  legatee,  upon  a 
question  such  as  the  present.  In  O'Neal  v.  Mead,  the  specific  legatee  was 
wholly  preferred  to  the  devisee,  on  a  ground  already  mentioned,  namely,  by 
reason  of  the  mortgage.  Again,  I  am  not  satisfied  tnat  the  fifth  resolution  in 
Haxletoood  v.  Pope  ought  to  be  understood  as  Mr.  Swanston  wished  me  to 
understand  it.  The  Lord  Chancellor  there  seems  rather  to  state  a  case  of 
equality  than  one  of  inequality  between  a  devisee  and  a  specific  legatee.  I  am 
rather  clisposed  to  agree  with  Mr.  Roper^s  construction  of  that  resolution — ^a 
resolution  deserving  certainly  great  respect,  however  it  ought  to  be  construed, 
although,  probably,  it  was  extra-judicial.  I  have  a  copy  of  the  decree,  dated 
18th  August,  1784,  from  which  it  does  not  appear  to  me  that  there  was  any 
specific  bequest  in  the  case,  or  any  point  for  decision,  except  that  described  in 
tne  report  as  the  principal  point.  On  the  whole,  though  I  believe  myself  to 
feel  as  much  respect  and  deference  as  any  man  for  the  knowledge  and  capacity 
of  Lord  Talbot,  I  do  not  consider  that  the  fifth  resolution  in  Haxlewood  v.  Pope 
binds  me.  In  Mirekousey,  Scarfe  there  is  noticed  particularly  a  case  which 
I  read  repeatedly  in  Ambler  and  in  Dickins:  the  case  is  reported  in  one  book 
SB  Hanleyy,  Roberts  (Amh.  127),  and  in  the  other  as  Hartley  v.  Fisher 
(Dick.  104).  The  expressions  of  I^ord  Hard wicke  are  differently  given  by  the 
two  reporters,  and,  probably,  with  some  inaccuracies  in  each.  Whether,  upon 
the  whole,  it  would  oe  safe  to  consider  his  lordship^'s  manner  of  discussing  that 
case  as  supporting  the  contention  of  the  specific  legatees  here,  I  do  not  say,  but 
I  am  satisfied  that  it  would  be  wrong  to  draw  from  it  a  contrary  inference. 
These  remarks  tend  obviously  to  a  conclusion,  on  my  part,  in  favour  of  con- 
tribution between  the  devisees  and  the  specific  legatees  in  this  case,  and  I  should 
have  made  them,  probably,  had  neither  Ijmg  v.  Short  nor  Silk  v.Pryme  existed. 
But,  in  Long  v.  Shorty  wnich  was  previous  to  Clifton  v.  Burt^  as  that  preceded 
Tipping  v.  Tipping  (1  P.  Wms.  7»9),  and  The  Duke  of  Devonshire  v.  Atkins 
(S  P.  Wms.  883)  ;  and  also  preceded  O'Neal  v.  Mead^  which  was  followed  by 
Haxlewood  v.  Pope^  it  is  well  known  that  Lord  Cowper  expressly  decided  in 
favour  of  the  contribution  in  such  circumstances;  nor  was  Ixmg  v.  Shorty  in 
my  opinion,  I  repeat,  intended  to  be  overruled  or  opposed  in  Clifton  v.  Burty 
or  in  O'^Neal  v.  Mead.  The  decree  of  Sir  Thomas  Sewell,  at  the  Rolls,  in  Silk 
v.  Pryme,  was  to  the  same  effect ;  and,  on  this  point,  I  believe,  not  appealed 
from.  But  having  read  a  copy  of  that  decree,  sent  to  me  from  the  registrar's 
office,  I  am  not  by  any  means  convinced  that  the  point  was  contested,  or  called 
to  the  attention  of  Sir  Thomas  Sewell,  though  the  decree  may  be  thought,  per- 
haps, at  least  to  afford  some  evidence  of  the  general  sense  of  the  profession  at 
that  time  on  the  subject.  I  can  add,  if  I  may  venture  to  speak  of  my  own  ex- 
perience, that  it  having  happened  to  me  to  become  aware  of  the  case  oi  LoTig  v. 
Short  at  a  very  early  period  of  my  professional  life,  and  to  have  had  occasion, 
when  at  the  bar,  to  consider  it  more  than  once,  I  do  not  recollect  having,  at 
any  time  while  at  the  bar,  believed  or  suspected  it  not  to  be  a  governing  decision 
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upon  the  point  now  in  question,  or  to  have  heard  it  mentioned  as  an  overruled- 
or  a  bad  or  doubtful  authority  on  this  point.  These  were  my  impressions  before 
the  case  of  Cornewall  v.  CornewaU.  oni  in  the  summer  of  1841  that  case  was 
decided,  and  so  high  is  my  respect  for  the  legal  knowled^  and  experience  of 
the  learned  judge  whose  decision  it  is,  that,  notwithstanding  all  that  I  have 
said,  if  it  had  not  been  distinctly  and  strongly  questioned  by  another  learned 
judge,  to  whose  lesal  knowledge  and  experience  great  weight  also  bdongs,  I 
should  very  possibly  have  followed  it  against  all  my  former  impressions.  But 
the  declared  opinion  of  Sir  Edward  Su^en,  in  the  case  of  Young  v.  HasmMrdf 
is  pointedly  and  directly  at  variance  with  Cornewall  v.  ComewalL  That 
opinion  has  been  described  as  extra-judicial,  but  certainly  it  is  expressed  in  ». 
very  clear  manner ;  and  as^  therefore,  however  satisfactory  and  agreeable  it 
would  be  to  me  to  place  myself  under  the  joint  guidance  of  those  two  distin- 
rmshed  persons,  that  is  for  the  present  purpose  impossible,  as  I  cannot,  on. 
tnis  occasion,  become  the  disciple  of  one  without  deserting  the  other.  I  think 
that  I  must  act  independeutly  of  each  of  the  two  cases ;  that  is  to  say,  deal 
with  this  case  as  I  should  have  dealt  with  it  if  Cornewall  v.  Cornewall^  and 
Tbtmg  v.  Haasardy  were  not ;  consequently,  as  I  continue  to  entertain  aa 
opinion  consentaneous  upon  the  present  point  to  that  of  Lord  Cowper,  I  think 
I  must  follow  Long  t.  Shorty  a  course  which,  if  not  rendered  more  plainly  right,, 
isoertainly,  I  conceive,  not  rendered  less  right  by  the  statute  of  1833,  than  it 
would  have  been  before  that  statute.     Therefore,  let  there  be  contribution. 


ROLLS  COURT. 

Saturday,  March  7,  and  Saturday,  April  18,  1846. 
LOCKHART  V.  Ha&dy.  (a) 

Mttgagor  and  morigagee^Forwlonart — SaU — Deficiency  qf  eecuriif'— Remedy  on  eimemani,  ar 

bimd,  yfhen  avaiiabie. 

A.  mortgaged  certain  premieee  to  B,  in  fee,  and  B,  qflerwarde  mortgaged  the  benefit  qf  that  marU 
gage  to  C,  teho/oreeloeed  againet  both  A.  and  B,,  and  eoid  the  premieee  at  a  price  whtch/ellehori 
ilfthe  amonnt  due  to  him  on  hie  teeurity.  C.  then  carried  in  a  claim  before  the  Maeter,  te 
a  crediton^  euit,  which  had  been  inetituted  againet  B,,/or  the  diffierenee  between  the  debt  due  U 
him  and  the  eum  realised  by  the  eale,  and  the  Maeter  aUowed  it,  Bxeeptione  were  taken  to  ike 
Maeter'e  report  ae  to  the  admieeion  qfthe  ctaim,  and  they  were  allowed. 

l%e  rule  ie,  that  where  the  mortgagee  forecloeee  and  the  mortgaged  premieee  prove  inenfficieni  fir 
payment  qfthe  debt  thereby  eeeured,  the  mortgagee  may  eue  on  the  covenant  contained  m  the  mortm 
gttge,  or  on  a  collateral  bond,  or  may  bring  in  a  claim  in  a  creditore*  euit  for  the  d^erencc;  buijf 
he  doee  eo,  he  thereby  opene  the  firecloturef  and  the  mortgagor  ie  at  liberty  to  redeem  andeo  get 
back  hie  eetate. 

Iff  however,  the  mortgagee  forecloeee  and  then  eelle  the  mortgaged  premieee,  he  cannot  eue  on  th^ 
eooenant  or  bond,  or  bring  in  a  claim  in  a  creditore'  euit,  beeauee  by  the  eale  he  hae  put  it  out  ef 
hie  power  to  give  the  eetate  back  to  the  mortgagor,  if  he  think  proper  to  redeem,  eo  that  the  rigJU 
to  eue  can  only  be  er^forced  where  there  i$  apoeeibiliiy  qf  opening  theforeeloeure, 

lard  murlow'e  opinion  ae  to  thie  gueeiion,  in  Tooke  v.  Hartley,  differe  from  Lord  Eldon*9  •» 
Perry  t.  Barker;  the  decieion  in  the  principal  caee  ie  in  eot^ormity  with  Lord  Eldon'e  view. 

THIS  case  came  on  upon  exceptions  to  the  Master^s  report,  whereby  he 
certified,  among  other  things,  that  the  representatives  of  the  Rev.  \Vil- 
^iam  Browne,  deceas^,  were  entitled  to  sue  for  the  difference  between  a  sum 
realized  on  a  mortgage  security,  which  was  sold  and  proved  to  be  insufficient, 
and  the  debt  due  thereon.    It  appeared  that,  on  the  7tn  of  May,  1828,  William 

(a)  Reported  by  J.  Hacaulat,  Eaq.,  Barrister»«t»law. 
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Henry  Smith  conveyed  to  John  Ingram  Lockhart,  by  way  of  mortgage,  certain 
otttomary  messuages  and  hereditaments,  Sec,  situate  at  Fieldshead,  in  the 
parish  of  Hawkshead,  in  the  county  of  Lancaster,  to  secure  the  repayment  of 
^  sum  of  2,999/.  advanced  to  Smith,  with  interest  thereon ;  ana  the  deed 
of  eonveyanoe  contained  a  covenant  for  payment  of  the  mortgage  money. 
Mr.  Loclchart  was  soon  after  admitted  tenant  to  the  premises  at  a  Court 
Baron  of  the  manor  of  Hawkshead;  and  on  the  14th  December,  1829)  h^ 
advanced  the  sum  of  500/.  to  Mr.  Smith  by  way  of  further  charge.  On  the 
17th  at  August,  1881,  Mr.  Lockhart,  in  consideration  of  1,600/.,  assigned  the 
-.nid  sums  of  2,999i.  and  500/.,  and  all  benefit  of  the  mortgage  and  of  the 
vcovenant  therein  contained,  but  subject  to  redemption  on  repayment  of  the 
1,600/.  and  interest  to  the  Rev.  William  Browne,  on  trust,  to  repay  hiuMelf 
ii»e  IJBOOL  and  interest  and  costs,  and  then  to  pay  over  the  surplus  to  Mr* 
Lockhart ;  and  he  bargained,  sold,  surrendered,  and  released  the  mortgaged 
prennses  to  Mr.  Browne,  his  heirs  and  assigns,  subject  to  the  proviso  lor 
nedemption  in  favour  of  Smith,  and  also  subject  to  redemption  by  Lockhait  on 

Syment  of  the  1,600/. ;  and  he  thereby  covenanted  to  repay  the  1,600/.,  lie. 
e  also  executed  a  bond,  by  way  of  collateral  security  to  Mr.  Browne,  in  the 
penal  sum  of  8,200/.,  conditioned  to  pay  1,600/.  Mr.  Browne  was  admitted 
tenant  to  the  premises  on  the  89th  of  November,  1881.  Mr.  Browne,  by  his 
*W]11  of  the  14th  of  December,  1881,  devised  all  the  estates  which  he  held  in 
trust  or  on  mortgage  to  his  sons,  John  and  William,  in  fee,  and  appointed 
them  and  his  dau^ter,  Elizabeth,  executors  and  executrix  of  bis  will.  In 
November,  1884,  he  died,  and  on  the  17th  January,  1885,  his  will  was  proved 
by  William.  In  1882,  John  Ingram  Lockhart  changed  his  name,  and  became 
J^hn  Wastie ;  and  on  the  1st  of  August,  1885,  he  made  his  will,  and  there^ 
devised  the  Fieldshead  estate  to  persons  therein  named,  and  certain  otlier  estates 
to  John  Hardy,  and  appointed  him  and  William  Alder  his  executors.  John 
Wastie  died  on  the  18th  of  August,  1885,  and  his  will  was  duly  proved  by 
his  executors.  William  and  John  Browne,  in  1889^  instituted  a  suit  against 
Smith  and  the  representatives  and  devisees  of  Wastie  for  the  administration  of 
'his  estate,  and  on  the  SOth  December,  1841,  a  decree  was  made  therein  for  an 
account  against  Smith  of  what  was  due  in  respect  of  the  S,999'*  and  500/.  and 
interest,  and  against  the  representatives  of  Wastie  for  an  account  of  what  was 
due  in  respect  of  the  1,600/.  and  interest,  and  the  Master  was  directed  to  tax 
the  plaintiffs  their  costs ;  and  it  was  ordeit?d  that  if  the  sums  found  due  should 
not  De  paid  by  given  days,  the  defendants  should  be  respectively  foreclosed. 
The  Master  having  found  that  the  sum  due  by  Smith  to  the  estate  of  Wastie 
amounted  to  5,486/.  Os.  8d.,  and  that  the  sum  of  S,186/.  1^  5d.  was  due  to 
Wilham  and  John  Browne,  the  report  was  confirmed ;  and  default  having 
be«i  made  by  Smith  and  the  representatives  of  Wastie  in  payment  of  the  sums 
so  found  due  by  the  days  respectively  appointed,  they  were  respectively  fore- 
closed. After  the  foreclosure,  and  on  the  22nd  of  April,  1844,  the  premises 
were  put  up  to  sale  by  auction,  and  were  bought  in  for  2,000/.  by  the  vendors, 
Messrs.  Browne,  there  being  no  bidding.  Subsequently,  by  a  private  sale, 
they  were  bought  by  Matthew  Tomlinson,  for  the  sum  of  l,999/-9  and  on  the 
SOth  August,  1844,  the  conveyance  to  him  was  executed. 

Besides  this  suit  of  Browne  v.  Smithy  there  were  several  other  suits  for  the 
administration  of  Wastie's  estate,  and,  among  others,  the  suit  of  Thomas  v. 
Hardy ^  which  was  a  creditor's  suit,  instituted  by  Alice  Thomas.  On  the  26th 
February,  1889,  a  decree  was  made  in  that  suit  for  an  account,  and  on  the 
SOth  July,  1844,  the  Master  made  a  separate  report  of  debts  in  that  suit,  and 
certified  that  there  was  no  other  claim  except  that  of  the  Messrs.  Browne^ 
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which  had  not  been  examined,  because  their  securities  were  not  then  realized. 
Proof,  however,  was  subsequently  tendered,  and  allowed  by  the  Master,  who 
certified  by  his  general  report  of  the  1st  of  August,  1845,  that  there  was  due 
to  the  Messrs.  Browne  the  sum  of  642/.  8s.  lid.,  being  the  difference  between 
their  whole  claim  and  the  sum  realized  by  the  sale  of  the  mortgaged  pre- 
mises. To  this  report  Mr.  Alder,  the  surviving  representative  of  Wastie, 
^♦ook  four  exceptions,  which  in  substance  amounted  to  a  denial  of  his  liability. 
^jjig  exceptions  now  came  on  to  be  argued. 

jrMkter*%  (with  him  Lloyd)^  for  the  exceptions. — The  Messrs.  Browne  are 
not  entitled  to  stand  as  creditors  for  the  balance  due.  {Tooke  v.  Hartley ^{a) 
.2  Bro.  C.  C.  125 ;  Perry  v.  Barker,  (b)  8  Ves.  527 ;  and  see  13  Ves.  198.) 
"^The  mortgaged  premises  having  been  sold,  the  mortgagee  cannot  place  the  mort- 
gagor in  the  same  situation  as  he  was  before  by  opening  the  mortgage,  and 
'  consequently  should  be  restrained  from  suing  on  his  collateral  security.  The 
contract  is  not  merely  a  loan,  but  a  loan  accompanied  by  a  pledge,  and  if 

irou  only  look  at  it  as  a  loan,  you  take  but  a  half  view  of  it ;  and  when  the 
oan  is  satisfied,  the  pledge  ought  to  be  restored.     The  mortgage  contains  no 
power  of  sale,  and  therefore  this  Court  not  allowing  a  sale  in  such  a  case,  there 
IS  no  implied  contract  to  sell,  and  so  the  parties  interested  could  not  foresee 
that  there  would  be  a  sale.     If  the  amount  of  the  debt  isallowed  to  be  paid 
'  .out  of  the  mortgagor's  assets,  he  may  contend  that  he  has  a  ri^ht  to  have  a 
» re-conveyance,  and  that  if  the  mortgagee  cannot  re-convey  to  him,  he  is  not 
^{x)und  to  pay  him  the  debt  out  of  his  assets.      The  creditor  says  it  is  hard 
Mhat,  on  the  result  of  this  transaction,  his  estate  should  be  the  loser,  at  the  same 
'4ime  that  Mr.  Wastie's  estate  is  abundant  for  payment  of  his  debts.     It  ma^ 
-be  so,  but  look  at  the  hardship  to  the  mortgagor  to  lose  the  benefit  of  his 
'.estate ;  for  it  might  well  be  tnat  the  mortgagee  might  discover  coal  or  other 
duinerals  after  foreclosure,  and  might  dispose  of  the  mineral  produce  for  much 
more  than  the  sum  due  on  the  mortgage  security,  and  the  mortgagor  could 
not  claim  any  of  the  proceeds  of  the  sales :  there  is,  therefore,  no  mutuality. 
Besides,  the  contract  is  superseded  and  entirely  at  an  end  after  foreclosure, 
and  it   is  an  unprecedented  proceeding  for  the  executor  of  a  mortgagee  to 
commence  an  action  on  a  collateral  bond  or  covenant  of  the  mortgagor  for 
payment  of  the  mortgage-money  after  foreclosure  and  sale  of  the  mortgaged, 
estate.     And  lastly,  if  tne  Messrs.  Browne  can  enforce  this  claim,  they  being 
mortgagees  of  u  mortgage,  are  bound  to  make  the   most  of  it  in  the  first 
instance,    for  the  benefit  of  the   covenant  in  it  as  well  as  of  the  mortgage 
is  given  to  them,  and  they  are  bound  to  sue  Smith  in  our  name  to  reaUte 
the  debt  due    by  him    to    Mr.  Wastie's  estate.       The  same  principles  will 
apply  where  a  mortgagee  is  not  suing  at  law,  but  comes  in  under  a  decree 
in  a  creditor's  suit  to  prove  for  the  deficiency  after  foreclosure  and  sale. 
Lowndes^  for  another  party,  joined  in  the  exceptions. 

(a)  In  Tooke  ▼.  Hartley ^  ai  reported  by  Browne,  (6)  In  Perry  ▼.  Barker,  alter  fravelosore  and  aild 

under  the  date  of  1788,  the  representatWes  of  a  of  a  mortgaged  estate,  an  injunction  was  granted  to 

mortgagee  after  foreclosure  sold  the  mortgaged  pre-  restrain  the  mortgagee  from  recovering  the  differ- 

mises,  and,  the  amount  being  insufficient  to  pay  the  cnoe  at  law.    The  same  case  in  13  Yea.  is  to  this 

debt,  they  brought  an  action  on  the  bond ;  and  an  effect : — After  the  foreclosure  and  sale  an  action  by 

Injunction  was  granted.    But  as  reported  in  2  Dick,  the  mortgagee  for  the  balance  opens  the  forecloaure. 

786,  under  the  name  of  Tooke  v.  — ,  and  under  Therefore  ^e  mortgagee  should  have  time  to  get 

the  date  of  1784,  it  would  appear  that  a  mortgagee  bacic  the  estate  and  to  tender  a  reconveyance  and 

who  has  foreclosed  the  mortgagor  cannot  bring  an  the  mortgagor  to  redeem ;  but  the  mortgagee  having 

action  on  his  bond,  or  on  the  coycnant,  in  the  taken  possessioa  a  considerable  time  ago,  and  tlio 

mortgage,  until  the  estate  hath  been  fairly  sold,  and  balance  being  incon«idenible,  a  perpetual  inJQMtUni 

it  is  seen  whether  the  purchase- money  is  deficient,  was  granted, 
for  until  it  is  sold  the  estate  remains  in  pledge,  and 
JMM  conttat  but  it  may  be  ample. 
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Turner  (with  him  Shapter\  for  the  Messrs.  Browne. — The  question  is, 
what  equity  is  there  on  the  part  of  Wastie,  or  his  representatives,  to  take 
away  their  equity  from  the  Brownes,  or  to  deprive  them  of  their  legal  right  to 
recover  the  amount  due  to  them  ?  As  to  the  case  of  Tooke  v.  Hartley^  it  is 
reported  in  2  Bro.  C.  C.  in  1788,  hut  as  reported  in  Dickens'*s  Reports  in 
1784i,  the  decision  is  very  different,  for  there  Lord  Thurlow  proceeded  on  the 
principle  that  the  mortgagor  could  not  be  prejudiced  by  the  sale  of  the  mort- 
gaged premises,  if  they  turned  out,  as  in  the  present  case,  of  less  value  than  the 
amount  due  thereon.  In  Parry  v.  Barker^  Lord  Eldon  only  granted  an 
injunction  on  the  terms  of  the  money  being  brought  into  court ;  and  Lord 
£rskine*8  opinion,  as  reported  in  IS  Ves.  198,  wiu  not  decide  the  question, 
for  it  was  on  the  ground  of  the  mortgagee's  demand  being  inconsiderable, 
that  he  granted  this  injunction.  Now,  look  to  the  princi^e.  There  is  a 
legal  rignt  in  the  mortgagee  to  recover  the  full  amount  of  his  debt ;  if, 
then,  the  value  of  the  estate  falls  short  of  the  full  demand,  how  can  he  be 
said  to  have  taken  full  satisfaction  by  taking  the  pledge  ?  It  is  said  to  be 
a  loan  and  a  pledge.  Well,  suppose  a  pledge  of  chattels  accompanied  by 
a  promissory  note  for  the  sum  lent ;  if  the  pledgor  does  not  pay  the  amount 
advanced  by  the  time  appointed  for  that  purpose,  the  pledgee  is  entitled 
to  proceed  at  law  on  the  promissory  note,  notwithstanding  the  sale  of  the 
chattels.  But  again,  it  is  said  that  the  mortgagor,  b^  paying  the  debt,  has  a 
right  to  have  his  estate  back ;  yes,  he  has  a  right  if  ne  pays  the  debt  inde- 
pendently of  the  estate,  and  not  by  means  of  it,  as  is  the  case  here.     It  is  said 


.  the  proceeding  by  sale  and  subsequent  action  is  open  to  fraud.    [The  Master 

.  of  the  Rolls. — It  is  open  to  abuse,  and  how  is  the  mortgagor  to  set  himself 
right?]  Why',  he  may  file  a  bill  for  relief  against  a  collusive  and  fraudulent 
Sflue,  and  insist  he  is  not  bound  by  it;  there  is  no  hardship  at  all  in  this 
as  regards  the  mortgagor.  The  mortgagor  ought  to  be  permitted  to  proceed 
on  his  other  remedies.  As  to  resorting  to  Smiras  estate  before  coming  against 
Wastie%  the  argument  cannot  be  maintained  (Mown  v.  Bqgg,  9,  MyL  &  Cr. 
48);  and  it  must  first  be  shewn  that  Smith  left  assets  applicable  to  the 
payment  of  the  debt,  which  has  not  been  done.  On  the  whole,  there  is  nothing 
to  disturb  the  decision  of  Lord  Thurlow  in  Tooke  v.  Hartley^  and  there  is 
no  damage  done  to  the  mortgagor,  for  if  the  sale  is  collusive,  he  may  set  it 
aside.  (Pow.  Mort.  (6th  ed.)  1001,  et  eeq.)  They  cited  Dyson  v.  Morris  (a) 
(1  Hare,  418). 

Kindersley,  in  reply.  i 

The  Master  of  the  Rolls. — The  general  view  I  take  is  this :  the  contract 
in  mortgage  transactions  is  of  this  nature.     The  debt  is  secured  by  a  pledge  of 

.  land,  and,  in  cases  like  this,  by  the  mortgagor'^s  covenant  and  bond  ;  and  at  law, 
it  is  wholly  independent  of  any  trust.  But,  on  coming  into  a  Court  of  Equity, 
the  mortgagor,  on  full  payment  of  the  debt,  expects  to  have  his  land  back 
again — looks  to  it  as  a  matter  of  right — and  a  Court  of  Equity  will  give  it  to 
hun  accordingly.  On  the  other  hand,  a  mortgagee  may  pursue  all  his  remedies 
at  the  same  time— foreclosure,  and  an  action  on  the  mortgagor's  covenant  or 

.  bond ;  but  if  he  obtains  full  payment  by  means  of  such  action,  he  is  precluded 
from  pursuing  his  remedy  by  bill  to  foreclose,  by  the  fact  that  he  has  had  full 

(a)  In  Djfson  t.  MorrU,  a  forther  ebarpe  wai  which  the  mortgagee  wovld  have  the  loll  benefit  of 

ouide  upon  the  mortgaged  premisei,  and  alio  an  bis  sccaritiei,  and  in  the  specific  oanDer  most  bcna- 

assignment  of  a  policy  of  insurance  apon  tmst  to  re-  ficial  to  biro,  he  was  only  entitled  to  the  usnal  de- 

cdire  and  apply  the  saoss  payable  thereon  towards  cree  of  foreclosure,  retaining  the  policy  for  what  it 

payment  of  the  entire  mortgage.    Held,  that  vpon  might  thereafter  be  available, 
the  strict  construction  of  the  assignment,  and  by 
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«itiflfactioD.  If  full  fttyment  is  not  recoveied  on  the  covenant  or  bond,  he  may 
irtill  proceed  to  foreclose  for  the  residue,  and  may  hold  the  mortgaged  ailirte 
foreclosed,  whatever  may  chance  to  be  the  value  of  it.  On  the  other  hand,  .if 
the  mortgagee  obtains  a  decree  of  foreclosure  in  the  first  instance,  and  alkgea 
^at  the  estate  foreclosed  is  insufficient  to  satisfy  the  mortgage  ddbt,  he  ia«Mt 
precluded  from  proceeding  in  his  action  on  the  bond  or  covenant,  to  noover 
the  surplus  remaining  due;  but  if  he  think  fit  to  take  that  course,  he 
must  give  the  mortgagor  a  new  right  to  redeem ;  that  riffht  is  renewed  fay  "die 
.Attempt  to  ^et  full  payment,  and  the  mortgagor  may  filems  bill  to  redeem.  ^ 
conceive  this  to  be  quite  established,  and  nothing  has  been  said  to  impugn  it. 
So  long,  therefore,  as  the  mortgagee  of  the  estate,  after  {bredosure,  remaina 
possessed  of  it,  and  can  give  effect  to  the  mortgaaor's  ri^ht  to  redeem,  faeian 
})roceed  at  law  against  the  mortgagor  on  the  bond  or  covenant ;  but  the  ane^ 
.tion  here  is  of  a  difierent  nature.  Here  the  mortgagee  has  foredosea  ilie 
jnortgage,  and  has,  at  his  own  will  and  pleasure,  sold  the  estate;  andtlie 
understauding  here  Is  that  he  must  be  supposed  to  have  conmienced  his  aotiiNU 
JEIow,  then,  would  it  be,  if  he  had  ?  What  becomes  of  the  right  of  thenmvfr* 
gagor  to  redeem  the  estate?  How  can  he,  on  fidl  payment  of  the  debt  due 
to  the  mortgagee,  have  back  the  mortgaged  estate  ?  Lord  Thur]ow*«  cfhaimk 
was  that  you  must  look  at  the  sale,  and  if  the  estate  was  £su:ly  and  piopeily  aaU^ 
the  mortgagee  might  deduct  from  the  proceeds  of  the  sale  the  expenses  properiy 
incurred  by  him,  and  recover  what  remained  due  by  an  action  on  the  covenant 
or  bond.  Lord  Eldon  was  of  a  diffiarent  opinion,  and  thought  that,  after  a  aak 
of  the  mortgi^ged  estate  by  the  mortgajE^,  he  oould  aot  recover  any  p^fft  of  >llie 
debt  by  an  action,  not  being  in  a  situation  to  restove  to  the  mortgagor  Mb 
<estate  in  specie.  I  must  now  decide  this  question.  The  case  might  havelitm 
different  had  there  been  a  trust  for  the  sale  of  the  estate.  I  have  great  ddir* 
ence  and  respect  for  the  opinion  of  Lord  Thurlow,  and,  I  may  add,  I  luiae 
known  it  preierred,  in  some  instances,  to  that  of  Lord  Eldon,  and  tJierefine  f 
shall  say  nothing  now  of  the  cases  cited  before  me. 

April  18. 

The  Master  of  the  Rolls  began  by  stating  the  facts,  mad  observed,  that  it 
was  admitted  that  the  estate  had  been  fairly  sold  by  the  mortgagee,  and  w«a 
now  entirely  out  of  his  power.  It  was  to  be  carefully  borne  in  mind,  also,  diit 
this  was  a  case  of  mortgage  of  other  securities,  and  not  a  trust  to  sell.  Hk 
lordship  then  observed  on  the  rights  of  a  mortgagee  in  referenoe  to  his 
remedies  by  foreclosure  in  equity,  and  by  an  action  on  the  covenant  or 
bond  at  law,  to  the  same  effect  as  he  had  done  after  the  argument.  He  theo 
rsaid :  The  question  is,  whether  an  action  on  the  covenant  or  bond  can  be  main* 
tained  by  the  mortgagee  after  he  has  sold  the  estate.  I  apprehead  the  nde^a 
to  opening  a  foreclosure  to  be  founded  on  this  prindple,  that  the  mortgagor 
would  lose  his  estate  unless  he  paid  the  whole  of  the  debt  due  thereon ;  aady«Q 
the  other  hand,  the  mortgagee  had  always  a  right  to  foreclose  the  mortgage,  and 
if  he  considered  the  estate  insufficient  to  satisfy  the  amount  due  thereon,  iie 
might,  at  all  events,  proceed  on  the  mortgagor's  covenant  or  bond ;  and  k  fisl- 
lows  from  this,  that  the  mortgagee  having  got  the  estate  by  foreclosure,  oocht 
not  to  be  permitted  to  proceed  on  the  mortgagor's  bond  or  covenant  for  rail 
payment,  unless  he  restores  the  estate ;  and,  if  that  be  so,  how  can  he  alter  the 
relations  of  the  parties  by  seUing  without  the  mortgagor's  consent,  and  therdby 
depriving  him  of  his  right  to  redeem  ?  If  he  does  so,  he  loses  his  ri^t  to 
recover  on  the  bond  or  covenant ;  and  where  he  has  so  dealt  with  the  pn>- 
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pavt^  that  Ae  mortgagor  eannot  have  it  baek  again,  his  right  to  recover  Ibr 
tba  ittduiacj  ia  gone ;  and  therefore  the  exoeptiom  must  te  allowed.  Took 
V.  Bm^kyj  and  Pi&ny  v.  Barker^  have  left  matters  in  great  obscurity ;  and 
thiiefeie,  I  aaj,  wherever  a  mort^igee  seeks  payment  of  the  amount  due  from 
tb»  movtgagor,  the  latter  ia  entilM  to  have  his  estate  back. 


THB  VICB'CHANCELLOR  OF  ENGLAND. 
Saturday  March  7,  1846. 
Tubing  o.  Tubing,  (a) 

WiB^  Oaui$  of  turtfivcrakip— Period  of  votUng, 

J%  T.bj^MtwlBpnoaotrtiri^mmifmomtytofrmtmBtanddifeetidd^tm 
lit mtmui to kk iw'Aw rfw%  hot  ttfe,  «■!  ^fUr  k&r  deooam  ho ^fono a otrtom mm  1»ho  kMhfdm 


omd  tnuttoo  m  tnmt  Jor  tkoMooo/mo  daughier  H,  S,  D.,  datring  hot  Ijfet  amd  upon  her  domioo  tkr 
inieroit  arieing  ihor^¥om  to  be  appropriated  for  the  uee  of  any  of  her  chiid  or  chUdreHy  until  theg  reoehod 
^  age  of  twentt/'-om  yeare,  and  then  the  principal  eum  to  he  paid  to  the  ewoioor  or  emvioore  of  tkt 
dMfrtii,  wmtU Aeifrmthtd the mg§ of  tmmlg  m§ymr%  midtimitheptimeipaiemntmioiningimttmt, 
aoafireeaid,  to  be  paid  to  tho  ommeot  at  emvioote  qf  the  ehUdtan  of  hu  eaid  datightet  H,  S*  i>.» 
ahare  and  ehare  oMke» 
^  3. 2>.  had  a  «m,  Jl  !>.»  «nA»  dbii  m  hot  Mtimoj  having  attained  the  age  of  tioentg^'om  yiorr.-— 
AH  tkat^weod  "juinisw"  r^ktredto  the  timo  of  tho  deotaee  of  H.  8.  D.,  and  that,  thetfifhn, 
J.JX,  waameienlided.toemi^  pmt  ^  thejkmdf  00  aotalet  imhie pormnal t^reeentative. 

nP1HI9  was  a  petition  in  the  cause,  and  stated  that  John  Turing,  Esq.,  the 
Ml  testator,  fonneriy  of  Knouhon,  in  the  county  of  Kent,  by  his  last  will 
and  testament,  bearing  date  the  8nd  day  of  December,  1808,  appointed  defen- 
dinyfs^  idl  since  deceased,  executors  thereof;  and  gave  them  the  sum  of  60,000C, 
in  trust  to  be  employed,  as  the  money  could  to  collected  from  the  proceeds 
of  his  estate,  for  the  use  and  behoof  of  his  wife,  Mary  Turing ;  recommend- 
iujg  that  the  said  sum  of  50,000/.  should  be  vested  and  employal  in  the  public 
faBdHof  Government,  or  lent  upon  the  indubitable  security  of  landed  property 
in  Great  Britain,  and  the  interest  arising  thereon  should  be  paid  to  the  saia 
Mary  Toritq^  during  her  natural  life;  and  upon  her  decease,  he  ^ve  the  said 
sam'of  50,000£,  or  the  prcMluce  of  the  said  bequest,  to  be  divided  and  appor- 
tiumd  in  the  Iblloiring  manner:  viz.,  one^fkh  part  thereof,  which  he  estimated 
atlO,00OJL,  to  his  son,  John  Tming,  one  of  the  plain tifls.  In  like  manner,  he 
gttfe  one-fifth  part  thereof  to  his  son,  William  Turing ;  one-4fth  to  his  daugh- 
ter, Ann  Catherine  Baker,  then  Ann  Catherine  Turing,  spinster ;  and  one-fflkh 
to  his'  executors,  in  trust  for  the  children  of  his  daughter,  Mrs.  Bannennan, 
tberan  named  in  manner  therein  mentioned.  In  like  manner  he  gave  to  his' 
cxeculors,  in  trust  and  ibr  the  use  and  behoof  of  his  daughter,  one  of  the  plartm 
tiflb,  Helen  Sophia  Darl^,  one-fifth  part  or  share  of  the  said  Mary  Turing^s 
joioture  or  settlement,  recommending  that  the  same  should  be  placed  in  &f 
pbUie  ftinds  of  Government,  or  lent  upon  undoubted  security  of  landed  pn>- 
perty  in  Great  Britain ;  and  that  the  interest  arising  therefrom  should  be  paid 
ta  ms  daughter,  Helen  Sophia  Barley,  during  her  natural  life;  and  upon 
her  demise  the  interest  arising,  as  aforesaid,  to  be  appropriated  for  the  use  of 
any  of  her  child  or  children  until  they  reached  the  a^  of  twenty-one  years ;  and 
then  the  principal  sum  remaining  in  trust  as  aforesaid  to  be  paid  to  the  survwor 
or  iurvwors  of  the  children  of  his  eaid  daughter^  Helen  S^hia  Darley^  ehare 
(«)  Reported  by  G.  Goldsmith,  Esq.,  Barrieter-at-law. 
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and  share  alike.     And  after  bequeathing  various  legades,  the  said  testator 

give  to  his  executors,  in  trust  and  for  the  use  of  his  said  daughter,  Helen  Sophia 
arley,  the  sura  of  2,000/.,  recommending  that  the  money  should  be  invested 
in  the  public  funds  of  Government,  or  lent  upon  undoubted  security  of  landed 
property  in  Great  Britain,  and  the  interest  arising  thereon  to  be  paid  to  his  said  ' 
daughter,  H.  S.  Darley,  during  her  natural  life ;  and  after  her  demise,  the  said 
interest  to  be  ap))ropriated  for  the  use  of  any  of  the  child  or  children  of  his 
daughter,  H.  S.  Darley,  until  they  reached  the  age  of  twenty-one  years, 
when  the  aforesaid  2,000/.  was  to  be  paid  to  the  survivor  or  survivors  of  the  said 
children  of  his  daughter,  H.  S.  Darley,  share  and  share  alike.  And  the  testator 
made  a  further  provision,  in  case  his  property  should,  by  any  unforeseen  acci- 
dent, be  reduced  in  the  amount  which  ne  then  estimated  it  to  be. 

Tlie  testator  departed  this  life  without  having  revoked  or  altered  his  said 
will,  which  was  duly  proved  at  different  periods,  and  first  in  the  jear  ISOQ,  in 
the  proper  ecclesiastical  court,  by  the  late  defendants,  the  executrix  and  execu- 
tors thereof. 

Mary  Turing,  the  testator^s  widow,  who  was  tenant  for  life  under  the  will^ 
died  on  the  81st  of  March,  1839 ;  and  after  paying  the  testator'^s  debts  and 
funeral  and  testamentary  expenses,  there  was  an  increase  above  the  sum  of 
82,000/.  mentioned  in  his  will. 

A  suit  for  the  administration  of  the  said  testator^s  estate  was  afterwards  insti- 
tutedy  when,  by  virtue  of  various  orders  and  proceedings  had  and  made  in  th^ 
cause,  the  said  sum  of  82,000/.  was  apportioned  amongst  the  parties  interested 
under  the  said  testator'^s  will ;  and  among  the  rest,  the  bequests  to  Helen 
Sophia  Darley  were  transferred,  in  the  name  of  the  Accountant-General,  in  trust 
in  the  cause,  to  an  account  entitled  *'  Helen  Sophia  Darley  and  her  children, 
their  account  ;'^  and  the  dividends  accruing  on  the  several  bank  annuities  in 
which  the  said  bequests  were  invested,  were  received  by  her  up  to  within  a  short 
time  of  her  decease,  which  took  place  on  the  5th  day  of  January,  1845,  after 
having  made  her  will,  bearing  date  the  10th  April,  1843,  wherein  she  appointed 
the  petitioner,  and  another  who  had  not  provea,  executors  thereof. 

Tne  petitioner  was  the  only  child  of  the  said  Helen  Sophia  Darley  who  sur- 
vived her ;  and  having  duly  proved  her  will,  became  the  sole  legal  represeata- 
tive  of  the  said  Helen  Sophia  Darley. 

The  Master,  in  pursuance  of  an  order  of  the  Court,  dated  27th  June,  1846, 
made  his  report,  whereby  he  found  that  the  said  Helen  Sophia  Darley,  wba  . 
had  married  one  Henry  Darley,  whom  she  survived,  had  issue  of  her  said  mar- 
riage three  children  only ;  viz.  Mary  Ann  Darley,  who  was  bom  about  the 
month  of  May,  1803,  and  who  died  in  June  following;  secondly,  the  late 
plaintiff  in  the  suit,  John  Darley,  who  was  born  in  or  prior  to  the  month  of 
November,  1804,  and  who  died  about  the  month  of  July,  1842,  having  attained 
his  age  of  twenty-one  years ;  and  thirdly,  the  present  petitioner,  Henry  Darley, 
who  was  bom  in  or  prior  to  the  month  of  July,  1806,  who  married  in  Sept. 
1841.  That  John  Darley  made  his  will,  bearing  date  22nd  July,  1839,  and 
thereby  appointed  John  Thomas  Nagel  and  James  Smith  executors  thereof; 
and  that  the  said  John  Thomas  Nagel  is  now  the  legal  personal  representative  ' 
of  the  said  John  Darley,  deceased. 

The  said  Henry  Darley,  as  the  sole  surviving  child  of  his  mother,  now  pre- 
sented his  petition,  praying  for  a  transfer  of  the  whole  amount  of  the  funds 
standing  in  the  name  of  the  Accountant-Greneral,  in  trust  in  the  cause,  '<  The 
account  of  Helen  Sophia  Darley  and  her  children ;"  and  the  question  now  to  • 
be  considered  was,  whether  the  said  John  Thomas  Nagel,  as  the  personal 
representative  of  the  said  John  Darley,  who  attained  the  age  of  twenty-one 


TURING  V.  TURING.  291 

J  rears,  but  wtio  died  in  the  lifetime  of  his  mother,  the  said  Helen  Sophia  Dar- 
ey,  was  entitled  to  a  moiety  of  the  fund. 

Bethell  and  Rogers^  in  support  of  the  petition.— The  gift  in  this  case  to  the 
children  is  not  to  be  enjoyed  by  them,  at  all  events,  until  the  death  of  the 
mother.  When  a  bequest  is  made  to  certain  parties,  and  to  the  survivor  or 
survivors  of  them,  without  any  intervening  limitation  tending  to  postpone  the 
enjoyment  of  the  gift  by  those  individuals,  in  such  a  case  the  period  of  survivor- 
ship, for  the  most  part,  relates  to  the  time  of  the  testator's  decease ;  but  where, 
as  m  the  present  case,  a  certain  individual  is  pointed  out  by  the  testator  to  have 
a  prior  enjoyment  in  the  bequest,  or  a  certain  length  of  time  is  to  elapse  before 
the  class  of  individuals  are  to  take,  the  period  of  survivorship  clearly  relates  to 
the  expiration  of  the  first  life  estate.  We  contend  that  it  was  clearly  the  inten- 
tion of  the  testator  to  postpone  the  vesting  of  the  children's  interest  until  the 
period  of  enjoyment,  namely,  the  death  of  their  mother,  and  not  merely  the 
testator's  decease ;  and  that  John  Darley,  who  predeceased  his  mother,  took  no 
interest  whatever  in  the  fund.  Cases  cited :  Gibbs  v.  Tait  (8  Sim.  132) ; 
Wwdsworth  V.  Wood  (2  Bea.  25)  ;  Crippa  v.  Wolcott  (4  Mad.  11)  ;  Back  v. 
Bum  (8  Jur.  848)  ;  2  Jarman  on  Wills,  631,  et  seq. 

Stuart  and  Faber,  for  the  executors  of  John  Darley,  contended  that  it  was 
the  manifest  intention  of  the  testator  to  provide  for  the  infant  children  of  his 
daughter  who  might  survive  her,  and  that  the  income  was  to  be  applied  to 
their  support  until  they  attained  their  respective  ages  of  twenty-one,  and  then 
the  fund  to  be  given  to  the  survivor  or  survivors  of  them :  that  the  word 
*<  then  ^  was  applicable  to  no  other  period  than  that  of  the  children  attaining 
the  age  of  twenty-one.  The  case  of  Crozier  v.  Fisher  (4  Russ.  398)  was  to  the 
point,  for  there  the  testator  directed  that,  after  the  death  of  his  daughter,  his 
trustees  should  hold  his  freehold,  copyhold,  and  leasehold  estates  upon  trust  to 
receive  the  rents  and  profits  of  the  said  several  estates  for  the  sole  use  and 
benefit  of  all  the  children  of  his  said  daughter ;  and  further,  from  time  to  time, 
as  the  rents  became  due,  to  pay  unto  such  child  or  children  a  just  proportion  of 
such  interest,  as  they  should  arrive  at  their  age  of  twenty-one  years ;  and  to 
plaee  the  interest  of  the  in&nts^  shares  in  the  Three  per  Cent.  Consols,  for  their 
own  use  and  benefit,  and  so  on  alternately,  till  the  youngest  child  should  arrive  ' 
at  his  or  her  age  of  twenty-one  years ;  and  then  all  the  said  children,  or  the  ^ 
survivors  of  them,  to  be  let  into  niU  possession  of  all  the  said  estates,  share  and 
share  alike.  It  was  there  held  that  the  word  "  survivors,'*  in  reference  to  the 
children,  should  be  taken  as  surviving  so  as  to  attain  their  respective  ages  of 
twenty^one  years,  and  not  with  any  relation  to  the  circumstance  of  their  sur- 
viving their  mother,  the  tenant  for  life. 
Selwyn,  for  the  trustees  of  the  will. 

The  Vice-Chancellor.^—I  cannot  but  think  that  Croxier  v.  Fisher  was, 
in  every  respect,  different  from  the  present  case ;  for  there  (after  directing  a 
just  proportion  of  the  rents,  &c.  to  oe  paid  to  the  child  or  children  as  they 
should  arrive  at  their  age  of  twenty-one,  until  the  youngest  should  arrive  at 
his  or  her  age  of  twenty-one  vears)  the  principal  part  of  the  clause  was  as  fol-  • 
lows :  *<  Then  all  the  said  children,  or  the  survivors  of  theniy  to  be  let  into  full  > 
possession  of  all  the  said  estates.'^  The  main  question  in  that  case  was  whether 
the  word  surmvoTy  which  was  ambiguous,  should  frustrate  a  clear  vested  inte- 
rest ;  and  what  Sir  John  Leech,  in  his  decision,  said,  was  this :  ^*  Here  the 
word  *  survivor '  admitted  of  another  and  more  rational  meaning,  namely,  sur- 
viviuff  so  as  to  attain  twenty-one.*^  Now,  to  my  mind,  nothing  is  more  mani- 
fest than  that,  in  the  present  case,  the  testator  intended  a  child  who  took  any 
interest  in  the  fund  should  survive  the  mother.     The  words  are  clear,  for  he 
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fint  giy€9  his  widow  a  life-interest,  then  to  his  daughter  for  life,  and  upon  her 
decease,  in  the  event  of  her  leaving  children,  he  directs  that  the  interest  shall  be 
applied  for  their  maintenance  until  they  reached  the  ages  of  twenty-one  yeats,  aod 
then  the  principal  sam  to  be  paid  to  the  survivor  or  survivors  of  the  chiMrmi- 
of  his  said  daughter.  It  would  indeed  be  absurd  to  maintain  that  the  testotsr 
intended  to  give  the  interest  of  the  miHKy  for  the  benefit  of  those  who  ndgbt 
net  survive  to  talce  the  capital.  They  take  the  principal  as  tenants  in  commmii; 
but  the  interest  is,  in  the  meantime,  given  to  them  for  their  joint  use.  Tbosr 
children  only  who  survive  the  teslator^s  daughter  were  intended  try  !»» to  hme 
any  vested  interest. 


THE  VICE-CHANCELLOR  OF  ENGLAND- 

Satttrdatff  March2\y  1846. 
Baooxs  V.  LAKS.(a) 

Beqvmt  of  penonaby^  TmaiUfir  Kfe^Effeet  of  wordt  of  inhtariJtanM^AhtolMUm/t 
A  Uttator  gave  a  sum  of  mom  to  each  of  his  four  sisUrs,  named  m  his  wiil,  providing,  houfever,  iiut' 
*^  ekmdd  it  so  happen  ^ut  the  whole  dundddis  wiAout  htirs,  the  sum  ieMmatefy  to  revert  to  t^ieeetatlt 
^Oefimibfi  haishoMaBoran9ofthmndkewithhoir8oftheirbo^,theemnofvkiehtheit»»*^ 
die  possessed  it  to  he  conOnMed  to  their  heirs  for  ever,  and  not  to  revert  to  the  estate  .-'* — 
Mdd,  that  under  this  disposition  the  legatees  were  entitled  to  take  absohite  interests. 

THE  Honourable  George  Augustus  Frederick  Lake,  by  his  last  will  and 
testament,  bearing  date  19th  March,  1808,  gave,  among  othor  legaciea^ 
at  follows :— <<  To  the  Honourable  Mrs.  Brooks,  my  sister,  4,000^ ;  to  thr 
Honourable  Mrs.  Harvey,  my  sister,  4,000Z. ;  to  the  Honourable  Frances  Laica^ 
my  sister,  4,(K)02i ;  to  the  Honourable  Anne  Lake,  my  sister,  4,00(W. ;  to^tha 
HEonourable  Warwick  Ldce,  my  brother,  4,000f.  for  ever.  The  respeetiwr 
sums  left  to  my  sisters,  Annabell  Brooks,  Elizabeth  Havvejr,  Frances  Lake,, 
and  Anne  Lake,  are,  in  the  event  of  either  of  them  dying  without  heirs,  to  he 
equally  divided  between  the  survivors  of  the  four  amve-mentioned ;  mA 
should  it  so  happen  that  the  whole  should  die  without  heirs,  the  suoa  ist 
ultimately  to  revert  to  the  estate  of  the  family ;  but  should  all  or  any  of  tbear 
die  without  heirs  of  their  body,  the  sum  of  which  they  severally  die  possessedf 
iato  be  continue  to  their  heirs  for  ever,  and  not  to  revert  to  the  estate.  The: 
sum  left  to  my  brother  Warwick  is  his  for  ever."  The  testator  gave  thtf 
residue  of  his  property  unto  and  ecmally  between  his  brother,  Francis  Gesmd 
Lord  Lake,  and  his  brother-in-law,  Kichard  Borough. 

The  testator  died  in  the  month  of  August,  1806^  Anne  Lake  married  John- 
Wardlow,  and  died  in  1845,  leaving  several  children*  A.  suit  having  been  insti* 
tuted  for  the  purpose  of  administering  the  testator's  estate,  Anne  WaidikMr 
assigned  her  legacy,  which  had  been  carried  over  to  her  separate  account,  ta 
the  trustees  of  her  marriage  settlement ;  and  the  trustees  of  the  settlement  nam 
petitioned  that  the  money  might  be  paid  out  to  them ;  whereupon  the  questiott' 
arose,  whether  Mrs.  Wardlow  took  an  absolute  interest  in  the  bequest,  ar  m 
life  estate  only,  with  remainder  to  her  children. 

Bethell  and  Sidebotton^  for  the  petitioners. 

Stuart^  on  the  othor  side,  submitted  that  the  words  used  by  the  testatar 
could  not  be  treated  as  a  nullity  or  as  having  no  meaning;  but  that  the  testator 

4  Reported  hj  O.  Goldsmith,  Esq.,  Banister-at-lKw. 
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liftTe  intended  that  the  children  and  gnmdchildren  of  Mrs.  Wocdlofvr 
.  jiiould  have  an  interest  in  the  fund. 

The  Vice-Chancelloe  decided  that  Mrs.   Wardlow  took  an  absolute 
interest,  and  that  there  was  no  limitation  over  which  the  Court  oould  carry  into 
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April  80  and  June  28, 1«46. 
Dos  dem*  Dayman  v.  Mookx.  (a) 

Tk§  Uttaior  h«mg  teiaed  inike  of  a  meituagef  nut  ki$  daughter  mnd  h»  huhwud,  iU  dsfkudoKt^  tuAr 
jNMMffJioii,  mid  aUowed  them  to  ooevay  it  wUioui  paymmt  of  rent,  Jrcm  1801  wUil  1837,  when  he 
died.  By  vfiU  dated  Fehniarsf,  1837,  he  dmrieed  the  meeeuagt  to  hie  daagUerfor  Ufe^  with  remainder 
to  the  leeeor  of  Ihe  plamtiff  in  fee.  By  the  will  he  abo  gave  am  amiwty  of  61  to  Ida  eaid  dmighterf 
whmhthedeftadmaregylarlyreoebed.  Theg  remaimed  in  poeeeeuoM  wUil  her  deaJh,  in  18»k  Om 
igeetment  hnntght  by  the  remaimder  ma%  held,Jiret,  that  the  teakOor^e  right  of  gwgy  haamg  heem  " 


to  Jheueare  after  Ju^,lBaa,hy  the  effect  ^Ae  7th  and  15th  eeeti^  Wm.  4i,£.  27,  the  righi 

qfd^ueeor  ^  the  plaintiff  woe  barred;  andeecond^,  thatthe  d^andant  Had  not,  by  die  receipt  of  the 
anmmiy,  recognieedthe  vaSdity  of  the  dniee  of  the  meeanage  in  queetion,  or  eetopped  himeatffrom  etUing 
aqk  hie  adveraepo§M»gionaeagninat  the  teatatorf  and  ihaae  claiming  miderhim. 

EJECTMENT  for  a  messuage  in  Devonshire. — At  the  trial  at  the  Spring 
Assizes  in  1643,  it  appeared  that  the  lessor  of  the  plaintiff  claimed,  as 
tinder  the  will  of  Peter  Dayman,  who  had,  by  will,  dated  February,  1»S7^ 
Revised  the  premises  to  his  daughter  Jane,  the  wife  of  the  defendant,  for  liSe^ 
and  remainaer  to  the  lessor  of  the  plaintiff.  It  further  appeared  that  about 
1801,  the  defendant  and  his  wife  were  put  into  possession  of  the  premises  hj 
Peter  Dayman,  and  had  continued  to  reside  there  without  paying  any  rent. 
Dayman  himself  paying  the  taxes.  By  the  will,  an  annuity  of  5/.  a  year  was 
^gtven  to  the  defendant'^s  wife,  which  defendant  resulaiiy  received  until  the  death 
^  ln«  wife  in  March,  1844.   This  ejectment  was  brought  in  Easter  Term,  1844» 

A  verdict  was  found  for  the  lessor  of  the  plaintiff,  subject  to  a  motion  for  a 
^nonsuit.     A  rule  nisi  had  been  accordingly  obtained ;  against  which. 

Butt  and  Beavanj  in  Easter  Term,  shewed  cause.— iJuring  Peter  Dayman's 
'life,  the  defendant  arid  his  wife  were  in  possession  under  him,  and  after  hia 
death,  in  the  wife^s  right  derived  from  the  will.  The  plaintiff,  if  he  had 
brought  an  action  of  ejectment,  would  have  been  answered  by  the  wife^s  ri^ht 
under  the  will,  so  that  there  has  been  no  adverse  possession  against  him. 
{Coleridge,  J.-^But  could  Peter  Dayman  have  maintained  an  action  in 
1889  P]  Possibly  not,  according  to  Doe  dem.  Nepean  v.  Knight  (S  M.  &  W. 
'404).  But  the  'nh  section  of  S  &  4  Wm.  4,  c.  ^,  is  not  retrospective.  (Doe. 
dem.Evana  v.  Page^B  Q.B.  767.)  Here  therewas  no  determination  of  the  tenancy 
at  will  until  1837,  when  the  testator  died.  The  plaintiff  had  no  right  of  entry 
until  1844.  The  wife  was  tenant  for  life  under  the  will,  and  as  the  defendant 
lyjr  that  will  received  the  annuity  given  to  his  wife,  he  must  be  held  to  have 
acquiesced  in  her  taking  that  life  estate  under  the  will.  [Patteson,  J.— 
There  does  not  appear  to  be  any  clause  to  save  the  right  of  the  remainder-man, 
nnd  I  do  not  see  how  he  can  compel  the  tenant  for  life  to  enter  for  the  purpose 

(a)  Reported  by  E.  Wise,  Esq.,  BarriBter-aUiaw. 
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of  giving  him  the  benefit  of  the  15th  section.]  The  jurv  have  found  there  was  no 
adverse  possession.  They  referred  also  to  hoe  dem,  Bennett  v.  Turner  (7  M. 
&  W.  226)  ;  Culley  v.  Doe  dem.  Taylerson  (11  A.  &  E.  1008)  ;  Doe  dem. 
Smyth  V.  Smyth  (6  B.  &  C.  116) ;  Noys  v.  Mordaunt  (2  Vern.  581). 

Crowder  and  M.  Smithy  contra. — The  Srd  section  of  the  statute  8  &  4 
Wm.  4,  c,  27,  does  not  apply,  as  Peter  Dayman  not  having  availed  himself  of 
the  15th  section,  was  himself  barred  by  the  7th,  and  the  fact  of  his  devising 
the  property  could  not  affect  the  question.  His  heir-at-law  might  perhaps, 
within  the  five  years  after  the  passing  of  3  &  4  Wm.  4,  c.  27,  have  entered  on 
the  premises  under  sec.  15 ;  but  after  that  period,  all  right  in  those  claiming 
under  Peter  Dayman  was  at  an  end.  It  has  not  been  decided  that  the  7tn 
section  does  not  apply  to  existing  tenancies ;  in  fact,  Doe  dem.  Evans  v.  Page 
recognises  its  application  to  them.  All  that  that  case  decided  was,  that  it  did 
not  apply  to  tenancies  at  will  which  had  determined  before  the  period  of  the 
Act.     The  15th  section  must  now  have  ceased  to  operate  altogether. 

Judgment, 

Lord  Denman,  C.  J.— >The  defendant  in  this  case  had  married  a  daughter  of 
Peter  Dayman,  which  Peter  Dayman  was  unquestionably  the  owner  of  the 
premises  in  question.  He  had  permitted  the  defendant  and  his  wife  to  occupy 
them  without  paying  any  rent,  and  himself  paying  the  taxes  for  upwards  of  SO 
years,  and  they  were  so  in  their  occupation  at  the  time  of  the  passing  of  the  statute 
8  &  4  Wm.  4,  c.  27,  in  July,  1833.  Let  it  be  assumed  that  by  this  state  of 
things  the  defendant  was  tenant  at  will  to  Peter  Dayman.  The  7th  section  of  the 
statute  then  applies,  for  although  in  Doe  dem,  Evans  v.  Page  (5  Q.  B.  767)  that 
section  was  held  not  to  be  retrospective,  yet  it  certainly  applies  where  there  has 
been  no  express  act  done  to  determine  the  tenancy  at  will  up  to  the  time  of  the 
passing  of  the  statute.  By  the  7th  section,  coupled  witn  the  second,  more 
than  20  years  had  elapsed  since  the  expiration  of  one  year  from  the  commencement 
of  the  tenancy,  and  Peter  Dayman'^s  right  of  entry  was  gone,  except  so  far  as 
it  was  saved  by  the  15th  section,  that  is,  within  five  years  after  July,  1838. 
Now,  Peter  Dayman  did  not  avail  himself  of  that,  but  suffered  things  to  con* 
tinue  as  they  were,  and  until  his  death  in  1837.  His  heir  might  have  entered 
within  the  five  years,  but  he  did  not;  and  in  July,  1838,  iQl  benefit  of  the 
15th  section  to  any  one  was  at  an  end.  But  it  appears  that  Peter  Dayman,  by 
bis  will,  left  the  premises  to  the  defendants  wife  for  life,  and  after  her  death,  to 
the  lessor  of  the  plaintiff;  and  this  ejectment  is  brought  by  him  upon  her 
death.  By  the  same  will  an  annuity  is  given  to  the  defendant'^s  wife,  wnich  the 
.  defendant  received  continually  ;  and  it  is  therefore  argued  the  defendant  must 
be  taken  to  have  been  in  possession  since  Peter  Dayman^s  death,  in  right  of  his 
wife^s  life  estate,  and  hence  must  be  a  tenant  at  will,  or  a  wrongdoer.  We  do 
not  think  the  defendant  is  concluded  by  his  receipt  of  the  annuity  ;  such  receipt 
could  at  most  operate  only  as  a  recognition  of  the  will  in  general,  that  is,  of 
.  its  due  execution  and  the  capacity  of  the  testator,  but  it  cannot  be  any  admis- 
sion at  all  of  any  particular  devise,  or  of  the  seising  of  the  testator  in  any  par- 
ticular premises.  The  statute  had  run  against  the  testator,  subject  to  the  nght 
reservea  by  the  15th  section,  and  the  defendant  was  at  liberty  to  insist  on  that 
defence,  and  on  the  estate  that  he  had  thereby  acquired,  ana  to  disregard  the 
estate  for  life  which  Peter  Dayman  had  professed  to  devise  to  the  wife.  This 
case  is  remarkable,  because,  if  any  other  person  had  been  in  possession  under 
the  same  circumstances,  the  defendant's  wife,  being  devisee  for  life,  would 
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have  had  the  remainder  of  the  five  years,  up  to  July,  1888,  to  enter  under  the 
15th  section ;  but  it  does  not  follow  that  she  must  be  taken  so  to  have  entered 
as  against  her  own  husband,  and  to  have  clothed  herself  with  the  life  estate 
^  under  the  will,  and  if  not,  this  ejectment  is  too  late.  On  the  whole,  we  are  of 
opinion  the  rule  should  be  made  absolute. 

Rule  absolute^ 


COURT  OF  QUEEN'S  BENCH. 
January  19  and  23,  1846. 

RUMBALL  V.  MUNT.  (a) 

Ckurehwardau  mid  cm«r$eeri-—Land  in  iruit  for  pariik  pwrpo$9»—h^  Geo.  Z,  c.  12,  «.  17. 
Tfte  59  Geo,  3,  c.  12,  «.  17,  it  not  merely  an  enabling  etatuie,  but  compuUory  in  it$  operation,  and 

applies  to  alt  lande  which  are  m  truet/or  general  parith  pnrpoeee,  toAich  by  the  etatute  become 

veated  in  the  churehwardtne  and  ornmere^  and  they  aUmt  can  erne. 
Landi  which  had  been  wteted  t»  tnteteee,  and  the  rents  e^lisd  to  the  tunntenanee  of  the  parish  ehmreh 

qfP.t  and  for  the  bemtfit  qf  the  poor  of  the  said  parish,  in  accordance  unth  previous  bequests,  were 

conveyed  m  1831  to  new  trustees,  upon  the  like  trusts.     T%e  deed  conveyed  (inter  alia)  some  cot' 

iayss,  described  as  **four  messuages  whersin  poor  families  are  permitted  to  dwell  rent'/ree"  :— 
JBsid,  thai  an  action  fir  use  and  occupaiiomfor  a  part  ^  these  lands  msust  be  brought  by  the  parish 

ojicers,  although  there  were  trustees  in  existence. 
Held,  also,  that  this  description  qf  the  cottages  did  not  imply  that  they  were  held  on  any  speciat 

trust.  0 

SPECIAL  CASE. — In  an  action  for  use  and  occupation  a  verdict  had  been 
found  for  the  plaintifls,  with  leave  to  defendant  to  enter  a  nonsuit.  A  rule 
n%A  having  been  obtained,  the  Court  directed  the  facts  to  I)e  stated  as  a  special 
case.  Vanous  points  were  stated,  but  the  judgment  of  the  Court  was  given 
upon  the  first  only,  which  arose  upon  the  followinff  facts : — ^I'horpe^s  Lands,  for 
the  occupation  or  which  the  action  was  brought,  have  been  from  a  very  remote 
period,  together  with  certain  other  lands,  cottages,  &c.  vested  in  trustees,  and 
the  rents  Uiereof  applied  to  the  maintenance  and  repair  of  the  parish  church  of 
St.  Peter,  in  the  borouffh  of  St.  Alban,  and  to  the  use  of  the  poor  of  the  said 
parisli,  in  accordance  with  several  charitable  bequests  and  customs  to  that  efiect. 
J3y  indenture  of  lease,  under  seal,  made  the  15th  of  March,  18^,  James  Brown 
and  others,  described  therein  as  feofiees  in  trust  for  and  on  behalf  of  the 

Srishioners  of  the  parish  of  St.  Peter,  demised  Thorpe's  Lands  to  William 
arris,  bis  executors,  administrators,  &c.,  for  fourteen  years,  from  the  29th  of 
September,  1828,  at  the  yearly  rent  of  55/.,  payable  unto  the  said  feofi*ees,  their 
heirs,  successors,  or  assigns,  for  the  use  ana  benefit  of  the  parishioners  of  the 
said  parish  of  St.  Peter,  for  and  towards  the  repairs  and  amendment  of  the  said 
church.  The  defendant  Munt,  whose  occupation  was  admitted  at  the  trial, 
commenced  his  occupation  of  the  lands,  under  an  agreement  for  a  lease  from 
Harris,  dated  the  17th  of  May,  1881,  for  eleven  years,  from  the  29th  of  Sep- 
tember, 1831.  By  indenture  of  release,  dated  the  14th  of  June,  1831,  James 
Brown  and  others,  the  then  surviving  trustees,  conveyed  to  new  trustees  various 
lands  and  premises,  comprising,  amongst  others,  Thorpe^s  Lands,  and  also  ^^  all 
those  four  other  messuages,  cottages  or  tenements,  situate,  &c.  in  Cock  Lane, 
wherein  poor  families  are  permitted  to  dwell  rent-free.^  The  trusts  declared  in 
the  said  release  of  the  14th  of  June,  1841,  as  to  all  the  property  therein  described, 
were  as  follow :— ^^  Upon  trust  to  receive  and  take,  or  otherwise  to  permit  and 
(a)  Reported  by  £.  W»tK   Esq.,  Bairkter-at-law. 
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«ii£Ser  the  cburshwardeQs  of  the  wdd  parish  of  St.  Peter,  for  the  time  beings 
jeuAjj  for  ever,  to  receive  and  take,  the  rents,  issueB,  profits,  &e.  of  all  amd 
singular  the  said  heveditaments,  &c.  for  and  towards  the  repair  of  the  paruh 
church  of  St.  Peter  aforesaid,  and  for  the  benefit  of  the  poor  of  the  said  paririi ;. 
so  and  in  such  manner  as  the  same  have  hereto&re  been  usually  or  hiwfidijr 
applied  and  disposed  of,  and  according  to  the  intention  of  the  several  charitable 
persons  who  gave  and  devised  the  said  premises  respectively,  they,  the  said 
churchwardens,  yearly,  at  Easter,  aoooantine  to  the  parishioners  of  the  said 
parish  of  St.  Peter,  in  vestry  assembled,  for  tne  same.^'  At  the  time  of  the  rent 
Decoming  due  in  respect  of  which  this  action  was  brought,  the  plaintifis  were 
the  only  surviving  trustees,  parties  to  the  indenture  of  the  14th  of  June,  1881* 
Tlie  defendant  continued  in  possession  of  the  lands  up  to  Michaelmas,  1842, 
and,  during  the  last  seven  years,  paid  the  rents,  with  tne  exception  of  that  m 
respect  of  which  the  action  was  brought,  to  the  vestry  derk  of  ot.  PeterV  The 
first  question  for  the  opinion  of  the  Court,  was  whether  the  statute  59  Geo.  8^ 
c.  12,  was  imperative  tnat  the  action  should  have  been  brought  by  the  chureh<- 
wardens  of  St.  Peter^s,  there  being  an  actually  existing  set  of  trustees  in  whom 
the  property  was  legally  vested.  If  the  Court  shouM  decide  that  questioo  in 
the  affirmative,  a  nonsuit  was  to  be  entered. 

Lydekker^  for  the  plaintiff  s. — The  question  is,  whethe^he  69  G.  8,  c.  12, 8.17^ 
is  imperative,  and  of  necessity  vests  this  property  in  the  churchwardens  andivrer- 
seers  for  the  time  being.  The  object  ot  the  statute  was  to  do  this  only  «when  it 
was  not  known  in  whom  the  legal  estate  was  vested  ;  in  Doe  v.  HUey  (10  B.  & 
C.  885),  the  decision  of  Lord  Tenterden  should  be  thu^  limited.  In  Doe  v» 
Terry  (4  A.  &  E.  27l)9  there  were  no  existing  trustees.  Alderman  v.  Neate 
(4  M.  b  W.  704)  was  decided  upon  the  supposition  that  Doe  v.  HUey  had 
settled  that  the  statute  applied  in  all  cases ;  but  in  AUaeony.  Stark  (9  A.  &  £. 
265),  Lord  Denman  explained  Doe  v.  HUey  upon  the  grounds  above  mentioned^ 
that  there  was  no  feoffee,  or  person  having  the  legal  estate  ;  here  there  is.  And 
the  Vice-Chancellor,  in  Attorney-General  ^r.  Lewin  (8  Sim.  866),  doubted  the 
correctness  of  the  decision  in  that  case.  He  also  referred  to  the  case  of  the 
Paddington  Charities  (8  Sim.  ^620).  The  distinction  between  land  belongii^ 
to  a  parish  and  land  vested  in  trustees  for  a  parish,  is  recognised  in  4  &  5  Wm.  4, 
c  69>  s.  8,  which  facilitates  the  conveyance  of  workhouses  and  other  parish 
property.  The  17th  section  of  59  Geo.  8  does  not  destroy  the  title  of  tilie 
trustees ;  the  words  are,  ^<  that  it  shall  be  sufficient  to  name  the  churchwardens 
and  overseers  of  the  poor  for  the  time  being,^  &c.  Moreover,  the  deed  disdoees 
a  special  trust,  for  it  mentions  ^  certain  messuages  in  Cock  Lane,  wherein  poor 
families  are  permitted  to  dwell  rent-free."  A  portion  of  the  beneficial  interest, 
therefore,  was  not  in  the  parish  officers,  and  the  property  was  not  held  for  parudi 
purposes  only. 

Petersdorff,  conVA. — This  is  the  very  case  contemplated  by  the  statute,  which 
is  not  merely  an  enabling  statute,  but  compulsory,  as  was  held  in  Alderman  v. 
Neate.  Here  the  trustees  held  for  parish  purposes  only.  He  cited  Eof  parte 
Annesley  (2  Y.  &  C  856) ;  Doe  dem.  Edney  v.  BiUett  (14  L.  J.  848,  Q.  B.). 

Lord  Deijman,  C.  J. — The  only  point  to  decide  is  as  to  the  construction ^f 
l!he  statute,  and  it  seems  to  me  that"^  it  has  already  been  determined,  and  it  does 
absolutely  vest  the  property  in  the  churchwardens  and  overseers  for  the  time 
being.  They  have  no  option  but  to  take  it  as  a  species  of  corporation.  The 
word  <^  sufficient^  in  the  17th  section  means  that  it  is  sufficient  to  name  the 
churchwardens  and  overseers  for  the  time  being. 

Patteson,  J. — I  quite  agree  that  the  statute  69  Geo.  8  is  not  optional  merely, 
but  imperative ;  Doe  v.  HUey  has  several  times  been  attacked,  but  always  upheld. 
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portieukrly  in  AUbrman  v.  Neate.  Lookkig  at  the  Act  itself,  this  must  be  fl» 
construed.  The  wcnrds  refer  to  all  parish  property,  <^  all  such  buildings,  lands, 
and  hereditaments^  and  all  sueh  other  buildings,  lands,  and  hereditaments- 
belonging  to  the  parish.  There  are  some  recent  cases  which  confine  this,  ta 
psoperty  eonveyea  fbr  the  use  of  the  parish  generally,  and  if  any  special  trust 
appeared,  the  statute  would  not  apply  such  as  bequests  and  trusts  to  be  applied 
toany  or  a  particular  olass  of  persons ;  but  here  there  is  nothing  of  the  kind,  the 


wflBda  are  merdy  dcacriptive.  The  whole  of  the  trust  property  appears  to  be 
applicable  only  to  parish  purposes,  in  aid  of  diurchnrates  and  poor-rates,  and 
thflfisfiire'it  vests  in  the  pansh  officers  for  the  time  being. 

Cox^BBinoB,  J.— 'It  IS  too  late  to  argue  the  question  whether  the  69  6ea  S 
be  an  enabling  or  a  vetdng  statute.  It  is  true  that  die  word  ^  Test  ^  does  nat 
ooouFin  the  statute,  but  the  words  <^  empowered  to  accept,  take,  and  hold  '^  fidly 
wasrant  die  construction  put  upon  it  in  Doe  r.  Hileg  and  AUerman  v.  NeaU^i 
foe  if  they  hold,  how:  can  any  othets  have  the  l^;al  estate  ?  There  cannot  bo: 
two  legal  estates.  The  statute,  in  £u9t,  vests  in  the  parish  officers  all  lands  die 
mits^tt  which  are  a|q>liaable  to  parish  purposes ;  and  the  extent  of  its  operalioii 
cannot  be  doubted,  where  there  appears,  to  tiave  been  no  particular  selection  of 
die  objects  of  the  bounty  of  the  original  donor.  The  only  qoesdon  therefore  is, 
whether  there  be  any  such  special  trust  here*  Our  attrition  has  been  drawn' to 
a  certain  part  of  the  property,  described  as  cottages  ^*  wherein  poor  familiesare 
permitted  to  dwell  rent-nee.  But  it  does  not  appear  that  there  was  any  trust 
that  certain  families  not  receiving  parish  relief,  or  that  some  other  pardcular 
class  of  persons,  shoold  be  entitled  to  this  benefit  The  words  are  merelj 
dessripdve  of  the  nardcakr  parcels*— cottages  in  which  poor  persons  were  at  the 
rime  of  the  execution  of  the  deed  residing  rent-free.  I  think,  therefore,  that  the^ 
de&ndant  is  entitled  to  ju^ment. 

NimmUenter^L 


THE  LORD  CHANCELLOR'S  COURT. 

BaowN  V,  Bamford.  (a) 

May  7,  1845,  June  6,  1846. 

StptBNU^  ntate  of  feme  ewert-^Cknue  prohihiUn§  eniMpaiitm^rhrm  of  UimitaHtm  of  i 
ettah^^Negaiioe  wordi'-^JMenikm^  Power  and  mUreet, 

TKeform  utwAly  adopted  by  eonoeyaneert  for  limUiny  property  to  ike  eeparute  nee  of  a 
woman,  with  the  ordinary  elauee  agamei  antieipaium  of  the  tneoiiw  t»  e^ehni,  ae  it  plamhf  kedi- 
eatee  the  intention  of  the  eettlor  to  prevent  the  married  woman  from  ehorging  the  property  amis 
anticipating  her  income,  and  that  without  the  insertion  of  escpreee  negative  words. 

Tke  separate  estate  is  a  creation  of  the  Court  of  Equity,  founded  upon  intention,  and  the  Court  wilt 
so  construe  the  language  <if  instruments  limiting  separate  interests  to  married  women,  as  to  gim^ 
effect  to  the  intention;  and  the  intention  of  a  settlor  to  give  to  a  married  woman  a  life  interest  in 
property,  without  the  power  of  antidpatvng  the  income,  operates  over  and  controls  the  whole  series 
pf  clauses, 

Tha  decision  of  the  Viee^ChaneeUor  of  JBngland  (11  Simons^  127)  tn  this  easSi  had  been  esgHrmed  mr. 
appeal  by  Lord  Lyndhurst,  C,  but  t^terwards,  on  being  reargued,  was  reversed. 

In  questions  relating  to  the  interpretation  qf  family  eettlemente,  the  practice  and  commonly  received 
construction  qf  conveyancers  is  received  with  great  attention  by  the  Court, 

JOHN  BECKETT,  by  his  wiD,  dated  the  aist  of  September,  1882,  gave 
certain  leasehold  houses  and  stock  in  the  funds  to  trustees,  upon  trust,  mMn 
time  to  time,  during  the  natural  life  of  his  daughter,  Sophia  Bamford,  or  until 

(a)  Reported  by  R.  G.  Wslvord,  Esq.,  Barrbter-at-law. 
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she  should  be  duly  declared  a  bankrupt,  or  take  the  benefit  of  any  Act  passed 
or  to  be  passed  for  the  relief  of  insolvent  debtors,  to  pay  the  clear  rents,  interest, 
dividends,  and  proceeds  of  such  leasehold  hereditaments,  stock  funds,  and 
securities,  unto  such  person  or  persons,  for  such  intents  and  purposes,  and  in  such 
manner  as  Sophia  Bamford,  by  any  writing  or  writings  under  her  hand,  when  and 
as  the  same  should  become  due,  but  not  by  way  of  assignment,  charge,  or  other 
anticipation  thereof,  should,  notwithstanding  her  then  present  or  any  future  . 
coverture,  direct  or  appoint ;  and  in  default  of  any  such  direction  or  appoint- 
ment, or  so  far  as  the  same,  if  incomplete,  should  not  extend,  into  her  proper  . 
hands,  for  her  sole  and  separate  use,  independent  of  the  debts,  control,  or  inter-  . 
ference  of  her  then  present  or  any  future  husband;  for  which  purpose  the 
testator  thereby  directed  that  the  receipts  in  writing,  under  the  nand  of  his 
daughter,  Sophia  Bamford,  should,  notwithstanding  any  such  coverture  as 
aforesaid,  be  good  and  sufficient  discharges  for  the  last-mentioned  rents,  inte- 
rests, dividends,  and  proceeds,  or  so  much  thereof  as  should  in  such  receipts  . 
respectively  be  expressed  to  have  been  received ;  and  from  and  after  the  decease 
of  nis  daughter,  Sophia  Bamford^  or  such  her  bankruptcy  or  insolvency  as 
aforesaid,  which  should  first  happen,  then  in  trust  for  all  and  every  or  such  one  • 
or  more  of  her  children  as  therein  mentioned. 

After  the  testator^s  death,  Sophia  Bamford,  in  consideration  of  the  Sunder- 
land Joint  Stock  Banking  Company  withdrawing  a  writ,  under  which  certain 
goods  of  Benjamin  Parker,  her  son-in-law,  had  been  taken  in  execution  for  a 
aebt  due  from  him  to  the  company,  sisned  a  paper  writing,  by  which  she 
agreed  to  guarantee  the  payment  of  the  debt  to  tne  company. 

In  December,  1840,  Parker  became  bankrupt,  and  no  moneys  having  been 
paid  in  reduction  of  the  debt  since  the  guarantee  was  given,  the  bill  was  filed  - 
Dy  one  of  the  public  officers  of  the  company  against  Sophia  Bamford  and  John 
Bamford,  her  nusband,  and  the  assignee  of  Farker^s  estate  and  the  trustees  of  the 
will ;  and  after  stating  that  Sophia  Bamford  had  refused  to  pay  the  debt  which 
she  had  so  guaranteed,  it  alleged  that  John  and  Sophia  Bamford  and  the  trustees 
pretended  tnat  Sophia  Bamford  was,  by  the  will,  restrained  from  charging  her 
shares  and  interests  in  the  dividends,  rents,  issues,  and  profits  of  the  trust  pro- 
perty, or  rendering  the  same  liable  for  any  claim  on  her,  by  way  of  anticipation ; 
whereas  the  plaintiff  charged,  that,  according  to  the  true  construction  of  the 
will,  Sophia  Bamford  had  both  a  restricted  power  of  appointment  and  the 
general  uncontrolled  dominion  over  the  income  so  l)equeathed  to  her  for  life  as 
aforesaid,  and  that  by  the  agreement  signed  by  her  as  before  mentioned,  she 
rendered  all  the  property  which  she  was  entitled  to  or  interested  in  under  the 
will,  liable  to  the  payment  of  the  debt. 

The  bill  prayed  that  it  might  be  declared  that  the  income  to  which  Sophia 
Bamford  was  entitled  under  the  will  for  her  separate  use  was  liable,  to  the 
extent  of  her  right  in  or  to  the  same,  to  make  good  and  pay  the  debt  to  the 
company. 

Bamford  and  wife  and  the  trustees  demurred  to  the  bill  for  Want  of  equity ; 
and  on  argument  before  the  Vice- Chancellor  of  England,  the  demurrer  was 
overruled.  His  Honour  held  that  the  words  in  the  will  were  the  same  in  sub- 
stance as  the  language  in  Barrymore  v.  Ellis  (8  Sim.  1).  (a)     He  observed,  in 

(a)  Barrymore  v.  BJUt  (8  Sim.  l^.   27th  and  29Ui  by  sale  or  other  anticipation  ;  and  for  want  of  audi 

Fehniary,  and  Ist  and  2nd  March,  1636.    Sir  L.  appoiotment,  in  tnist  to  pay  the  tame  to  Lady 

Shadwell,  V.  C.  E.— An  annuity  was  asdgned  to  fiarrymorr,  for  her  separate  use. 

trustees,  in  tmst  to  pay  the  sane  to  sneh  persons  His  Honour  held  that  Lady  Barrymore  had  not 

as  Lady  Barrymore  should,  by  any  writing  signed  only  a  limited  power  of  appointment,  bat  also,  under 

by  her,  notwithstanding  her  corerture,  appoint,  but  the  latter  power  of  the  clause,  the  general  nneon- 

10  as  not  to  deprive  herself  of  the  benefit  thereof  trolled  dominion  over  the  annuity. 
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Siving  judgment)  that  he  admitted  the  common  form  to  be  in  the  terms  stated, 
ut  it  had  always  appeared  to  him  to  be  defective.  That  when  he  was  in  the 
habit  of  drawing  conveyances,  and  wished  to  settle  on  a  lady  property  over 
which  she  was  to  have  no  power  of  anticipation,  he  always  used  to  introduce  an 
express  proviso  that  no  receipt  should  be  a  discharge  to  the  trustees,  except  a 
receipt  given  by  the  lady  for  rents  or  dividends  tnen  actually  become  due. 
That  in  this  case  there  were  no  negative  words  in  the  receipt  clause,  and  there- 
fore there  was  nothing  to  restrict  Uie  power  which  Mrs.  Bamsford  had  to  dis- 
pose  of  or  charge  the  rents  and  dividends  of  the  trust  property  under  the  general 
direction  to  pay  those  rents  and  dividends  to  her  separate  use. 

From  that  decision  the  defendants  appealed  to  the  Lord  Chancellor,  who,  on 
the  16th  of  April,  1844,  affirmed  the  decision  (see  3  L.  T.  69),  (a)  upon 
the  ground  that  the  restriction  on  anticipation  did  not  extend  to  the  estate 
which  she  took  in  default  of  appointment,  and  that  it  was  not  to  be  distinguished 
from  Barrymore  v.  EUU. 

This  decision  did  not  give  satisfaction  to  the  profession,  and  it  was  represented 
to  the  Lord  Chancellor  that  the  conveyancers  especially  were  dissatisfied,  and 
that  much  consternation  had  been  excited  by  a  decision  that  the  ordinary  form 
of  restraint  on  alienation  by  a  married  womap  was  ineffectual.  Under  these 
circumstances,  his  lordship  consented  to  have  the  demurrer  re-argued  before  him 
by  one  counsel  on  each  siae. 

Beihellf  for  the  appellants,  coAtended  that  the  demurrer  ought  to  have  been 
allowed.  This  was  a  question  of  great  importance  and  one  of  daily  application, 
and  the  quiet  of  many  families  depended  upon  its  decision.  The  law  relating 
to  the  separate  use  of  married  women  had  at  different  times  been  subject  to 
great  misapprehension.  So  the  husband's  right  to  deal  with  the  wife^s  rever- 
sionary interest,  long  the  subject  of  varying  decision,  was  finally  settled  in 
Honnor  v.  Morton  (1  Russ.  1).  The  form  which  the  Vice-chancellor 
has  declared  not  to  be  effectual  to  restrain  alienation  of  her  separate 
estate  by  a  married  woman,  is  that  which  has  been  in  universal  use.  His 
Honour  held  that  that  clause  limited  an  interest  which  was  independent 
of  her  power  to  appoint,  and  that  the  restraint  affected  only  the  power, 
not  the  interest.  The  first  branch  of  the  separate  use  clause  is  ^'  to  pay 
the  income  to  such  persons  and  in  such  manner  as  the  feme  covert  by  any 
writing  under  her  hand,  when  and  as  the  same  should  become  due,  but  not 
by  way  of  assignment,  charge,  or  other  anticipation  thereof,  should,  notwith- 
standing her  coverture,  direct  or  appoint^  There,  according  to  the  decision 
and  reasoning  of  the  Vice-chancellor,  the  words  terminate  to  which  the  restric- 
tion on  alienation  applies ;  that  is,  the  power  of  appointment  alone  is  subject  to 
the  restriction.  Then  the  second  branch  of  the  clause  ie,  <<  and  in  default  of 
any  such  direction  or  appointment,  or  as  far  as  the  same,  if  incomplete,  should 
not  extend,  into  her  proper  hands,  for  her  sole  and  separate  use,  independent  of 

(•)  In BroumT.Bfi^ford  (3L.T.  69),  April l6ti^  took  in  detnUt  of  a^olntmeat;  tite  words  being, 

1844,  Lord  Lyodhunt,  C.  uUd :— This  was  a  qnes-  tliat  the  tnutees  were,  io  default  of  appointment, 

tioD  upon  the  constmction  of  a  will  which  gave  to  pay  into  her  proper  hands,  ezdasive  of  her  hns- 

leasehold  and  personal  estate  to  trnstees,  upon  trust  hand.    The  Vice-Chancellor,  in  the  case  of  Barrp* 

to  pay  the  income  to  a  married  woman  for  her  life,  more  t.  BUi$  (8  Sim.  Rep.  l),  very  properly  said, 

for  her  separate  use.    Id  the  restrictive  clause  of  *'  Then  is  this  different  from  a  limitation  to  such  uses 

that  will,  Sophia  Bamfbrd  is  authorised  to  make  an  as  A.  shall  in  a  eertain  manner  appoint,  and  suligeet 

appointment  of  the  yearly  income  of  the  property,  thereto  to  A.  generally  ?"    It  is  a  power  to  be  eze- 

which  she  is  restricted  from  anticipatiog ;  by  ano-  cuted  in  a  partienlar  manner,  and  subject  to  certain 

ther  clause  she  is  to  have  the  power  of  writing,  restrictions.     I  therefore  thiok  this  case  is  not  to 

under  her  hand,  when  the  rents  become  due,  to  cBs-  be  distinguished  from  Barrymort  ▼.  BIU$,  and  I 

pose  of  sueh  vents,  but  not  by  way  of  assign-  must,  therefore,  affirm  the  decision  of  the  Yice- 

ment  or  other  anticipation.    The  question  is,  whe-  Chaaoellor,  with  coats. 
ther  this  restriction  extended  to  the  estate  which  she 


mo  REAL  PROPESnr  AND  COIfVSYlVaNG  CASES. 

Ae  debts,  &c.  of  her  husband ;""  for  which  purpose  the  reodpts  of  the  married 
'Woman,  notwithstanding  her  coverture,  are  declared  to  be  ^ood  and  sufficient 
discharges  to  the  trustees.  This,  his  Honour  sa^s,  limito  an  interest  and  estate 
in  the  married  woman  to  her  separate  use,  which  is  unaffected  by  the  restraint  on 
alienation  contained  in  the  fhrst  branch  of  the  cause.  The  estate  being  thus 
hdd  to  stand  akme,  it  would  become  subject  to  the  ordinary  power  of  dispositico. 
Bat  if  she  may  thus  do  with  respect  to  her  estate  what  «he  is  forbidden  to  do 
under  the  power,  the  effect  is  to  abrogate  the  power  eaad  defeat  Altogether  the 
intention  with  which  the  clause  was  mmed. 

The  LORD  CHANCELLOR  (Lord  Lyndhurst). —  The  question  is 
whether,  according  to  the  construction  of  the  dause^  that  part  of  it  ^ich 
linits  the  estate  is  not  sulgect  to  the  same  restriction  ias  the  power  of  appoint. 
«Bent,  when  the  words  are  acciontely  examined  P 

BeihelL — The  restriction  on  the  power  would  be  idle  if  the  oonstructian^f 
the  Vice-Chancellor  were  to  prevail.  It  is  opposed  to,aad  defeats  the  inteotMm 
cff  the  testator.  It  is  also  ypposed  to  the  sound  view  of  the  subject^nuitter, 
which  is,  that  the  whole  limitation  of  ihe  separate  use  BMUt  he  tadfan  {together ; 
HaX  it  is  but  one  thing,  and  relates  to  one  sub^t  anhr^  namely,  m.  aepamte 
estate  to  a  married  woman  for  her  life,  without  power  of  Jiueaation.  It  jaonlni* 
Tenes  the  true  legal  constniotioo  of  the  chuae. 

The  LORD  CHANCELLOR.— According  to  die  ¥ico*Ch«iceilor\i  ooci* 
sftmction  of  the  clause,  if  she  does  not  make  laiy  appoiateent,  wbat  ia  Jtfae  duty 
of  the  trustees  ?  On  this  point  aome  of  the  words  are  »Mt  jaalerial.  It  aqm, 
^80  £81*  as  any  appointment  does  not  extend.;^  and  it  ta^dear  that  theyoould 
not  apply  the  income  otherwiae  than  as  subject  to  her  appointment. 

Bethell, — Trustees  can  only  pay  the  rents  asihey  becansedue.  He  propoasd 
to  ar^e  the  case  on  two  or  thsee  leading  grounds.  Fiist,  the  daeory  «ul 
fwinciple  of  the  separate  use  idause ;  seconcQy ,  .the  history  jmd  principle  .of  ihe 
4daiu8e;  thirdly,  a  re^ew  of  the  cases;  and  fourthly^  on  two^expness  .decisians 
)df  otbor  jud^,  who  have  dediaied  to  follow  the  dacuiaii  of  die  Vice-Chancellor 
of  England  m  this  case.  First,  the  msptamie  uae  ongbaittd  in  the  fact  that  a 
-marrira  woman  is  incapable  of  executing  a  deed,  or  oontmcting  for^lhe  dispcK 
.sition  of  property.  !When  the  estate  luid  faaen  xecojpused  in  .the  .shape  of  a 
.trust,  it  occurred  to  conveyanoers  that  it  would  be  i^t  to  invest  a  manaad 
woman  with  apower  of  appointaent  by  means  of  mlmA  Ac  could  deal  with 
the  property, although  she  eonld  not  disposeof  her inteBcst by  dead.  And  tUs 
was  ^ected  either  by  glaring  her  an  express  power  of  qspointment,  <or  a  limited 


power  <^  appointment  spedally  guarded.  A  poaier  at  Jii^iniment  aooordkig 
to  Ae  theory  of  the  trust  was  Abe  only  imtrument  by  wUdb  she  could  CKomse 
-»  disposing  control  over  1^  property.  Then  the  hiiyingf  df  the  'separate  use 
trust  goes  on  to  express  that,  in  the  absence  of  appointosent,  the  income  shall 
be  smpHed  for  her  personal  enjoyment  This  ds  the  lanly  way  of  aooountii^ 
£or  tJie  frame  of  the  separate  use  clause.  The  reasoning  of  the  Vice-Chancdlor 
in  drawing  a  distinction  between  the  power  of  Appoiotment  and  the  inteesst  the 
iiaanicd  woman  takes  in  default  of  appdntment,  is  inafgdicable  to  this  ease ; 
«iidi  a  distinction,  where  applicafale,  is  sddy  dependent  mpon  the  Statute  of 
Uses.  TJiere  was  no  l^;al  ground  for  the  introduction  of  the  fepamte  use, 
^csMsept  the  theory  that  &  settlor  is  about  to  endow  a  |ME80B  inconmetent  nt 
lav  lo  make  any  di^mition  of  property.  This  leads  to  die  conclusion,  that 
'wfaedier  a  separate  estate  is  limited  with  a  power  <if  diflpasition  expressed,  or 
whether  fettered  by  restrictions  in  order  to  aaeertain  uMiat  is  the  intention  of 
the  settlor,  we  must  look  io  the  language  of  the  limitation  bv  which  the  power 
is  ffiveu  alone,  and  not  from  the  subsequent  limftatioB  ^^'tbe  esliale,  arhiob 
follows  and  is  controlled  by  the  power.     We  must  take  the  measure  of  the 
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ri|^t  of  alienation  from  the  power  alone ;  and  if  the  extent  of  that  right  is  thete 
limited,  all  interest  she  takes  is  likewise  bound.  Secondly,  the  history  of  the* 
sffliarate  use  clause  supports  the  theory.  The  earliest  instances  which  occur 
clftbia  clause  are  in  Brown''s  Reports,  in  Pybus  v.  Smith  (S  Brown^s  C.  C. 
340)9  (a)  where  Lord  Thurlow  decided  that  a  feme  covert  might  alienate  her 
scfMuate property ;  and  he  said,.'* that  if  the  point  had  been  open,  he  should 
have  thought  that  a  married  woman,  who  haa  a  separate  estate,  should  not 
part  with  it  without  an  examination ;  but  a  feme  covert  had  been  considered 
Dy  the  Court,  with  respect  to  ha*  separate  property,  as  a  feme  aole;  and  th«t 
he  found  he  had  gone  too  far."  (EUie  v.  Atkimeon^  8  Bro.  C.  C.  847,  n.)  (b)  On 
a  former  occasion,  as  he  afterwards  added,  '^  If  it  was  the  intention  of  a  parent 
to  give  a  provision  to  a  child  in  such  a  way  that  she  cannot  alienate  it,  he  saw 
no  objection. to  its  being  done;  but  such  intoition  must  be  expressed  in  clear 
Cerms.^  The  limitation  in  that  case  was  in  these  words :  «'  In  trust  to  pennit 
the  said  Anna  to  receive)  or  otherwise,  during  the  life  of  the  said  Annoj  to 
pay,  apply,  and  diqioae  of  the  rents,  isc,  unto  such  person  or  persons,  in  such 
shares  ana  proportions,  manner  and  form,  and  to  and  for  such  purposes,  as  fim^ 
the  deldAnnoy  should  bp  ang  wriiinge  wider  her  proper  hand  from  time  to  time 
•direet  or  appoint^  and  in  default  of  such  direction,  then  into  the  proper  hands  of 
the  said  Afmoy  and  for  her  sole  and.  separate  use  ;  and  after  the  decease  of  the 
aaid  Anna^  then  upon  trust  for  such  person,  ^/or  swA  estate  and  estatesy  in 
such  shares  and  proportions,  and  for  such  uses,  and  in  such  manner  uid  form, 
«§>.  the  said  Annoi  whether  covert  or  sole,  by  any  deed,  be.  should  direct, 
limit,  or  appoint ;  and  in  default  thereof,  and  as  to  such  part  whereof  there 
should  be  no  iq>pointment,  in  trust  for  the  said  Anma,  her  heirs  and  assigns 
for  ever.*"  That  was  a  setdement  made,  in  the  most  approved  form  then  known, 
to  protect  the  wife  from  the  influence  of  the  husband;  but  while  the  wax  was 


(n)Pybm  T.  SwmOt  (3  ni*.  C.  CSiO).  3fd 
AugQit,  1791.— Lord  Thnriow,  C— A.  feme  covert 
iianng  a  setttemcot  of  a  red  estate,  and  money  in 
th»fanib,  the  rtnte  and  dHideadato  be  pdd  at  ate 
eboQld  from  time  to  time  dlreet»  with  a  eontlngeat 
venainder,  in  faihoe  of  iasne,  to  henetf,  comreyed 
ttewkole,iolnttrwtt]ilMr  lauHttrndf  aa  a:ieouiftr 
Ibr.fbe  huband'a  debts. 

The  Lord  Chancellor  saidf  if  the  point  was  open, 
fta^fandd  bsnratliavflhtttela/MweoMrrwto  had 
«  aeparata-eitste  shmild  not  part  with  it  withaniaa 
examination ;  bat  a /erne  covert  had  been  considered 
ty  the  Coart,  with  respect  to  her  separate  propec>y, 
•s  a/esM  ioU;  thnefiore,  Umyb  he.  had  been  de* 
sfarons  of  going  as  for  as  he  ooald,  he  fonnd  he  had 
jpone  too  lar  npon  a  former  occasion.  If  it  was  the 
fikteation  of  a  parent  to  give  a  piofWon  to  «  child, 
in  such  a  way  that  the  cannot  alienateit,  he  saw  no 
objection  to  its  bdng  done ;  bat  such  intention  mast 
be  ezpresNd  in  dear  tenas.  If  a /one  eooert 
sees  what  she  is  about,  the.  Conrt  allows  of.  her 
alienation  of  her  separate  property. 

(b)  BUUr.  Aikiitton  (3  Bro.  C.  C.  n.  347).— This 
was  the  case  Lord  Thurlow  reftrred  to  in  Pylnu  ▼• 
Smith,  It  came  on  before  his  lordship  in  Easter  and 
Trinity  Terms,  17S0.  The  limitatioBS  in  the  aettle- 
ment  were,  that  the  trusteee  should  pay  the  inlereei 
of  2,0OOl.  in  the  funds  into  thephdnt^  SMsamah't 
«aoa  handif  or  to  such  person  or  persons  as  she, 
notwithstanding  her  corerture,  should,  by  writing, 
under  her  hand, /rom  time  to  timo  appoint;  to  the 
intent  that  the  same  should  be  for  her  sole,  sepa- 
rate, and  peculiar  use ;  and  mightnot  be  subject  to 
the  debts,  &c  of  the  husband.  The  husband  and 
wife  filed  the  bill,  praying  that  the  tnisteee  might 
assign  the  propctty  to  the  hnsbaad.    It  stood  as  a 


,  /dr  tha  last  dmr  bat  one  of 
Term,  and  the  wife  attended  in  court  to  ( 
his  lordship  doubted  rery  much  whetha  he  could 
takehercoDOsnt,buttoolcitde  ftaw  erne,  and  da. 
sired  the  point  might  be  considered  the  nextTcrmE, 
when  it  was  argued  much  at  large  by  Mr.  Solidtor- 
Geivai  and  Mr.  HoUst  for  the plaiattft,  whodtsd 
the  cassa  of  Clorkor.  Pbf or  and  J^eioaum  ▼.  Gsr- 
fony,  stated  below.  The  Lord  Chancellor  took  time 
to  oeaslder ;  but  the  partlee  coming  to  a  comfto* 
mise^  no  jodgmentwas  ever  pronounoed. 

Clarke  ▼.  Pittor.  36th  March,  1777.— By  settle- 
meal,  Stk  Pefaiamj,  1776,  baak  stock  was  ww^ 
naated  to  be,  and  was  traasferred  to  trusteee,  ia 
trust  to  pay  the  intereet  and  dividends  to  such  per- 
soas,  &C.  as  plaintiff,  Margaret,  should,  from  timo 
to  timOf  daring  her  lifCt  notwithstanding  her  covw- 
tuxe,  by  any  note  or  writing  under  her  hand,  direct  or 
app<^t ;  and  in  dcfoult  of  appointment,  into  the  pro* 
per  haade  of  the  plaintiff  Margaret,  for  her  sepa- 
rate use ;  and  after  her  death,  to  transfer  the  stock 
to  plaintiff,  the  husband,  absolutely.  On  blU  filed 
by  the  husband  and  wife  withoat  appcdntment,  and 
on  consent  of  the  wife,  the  Coart  directed  the  true* 
tees  to  refer. 

Nmrnn  ▼.  Carton^,  Oad  April,  177i«— A  iegaep 
had  been  given  to  the  wife  for  her  sole  use,  with  a 
power  of  appointment  by  will,  and  in  default,  to  hsr 
exeeotors.  It  wae  ordered,  oa  her  consent,  to  be 
paid  to  the  husband. 

It  was  also  said,  in  arguing  BlUt  v.  Atkimoti,  that 
Lord  Kenvon,  when  at  the  Rolls,  had,  upoa  great 
eonsideranon,  ia  the  case  of  Mrs.  John  Buller,  who 
was  entitled  to  separate  property  for  life,«with  re- 
mainder to  her  children,  with  her  consent,  ordered  a 
part  to  be  raised  for  the  advancement  of  a  child. 
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yet  warm  upon  the  deed,  the  property  was  asngned  to  creditors  of  the  husband 
under  a  general  trust  for  sale.  Mr.  Brown  says  that  Lord  Thurlow  had  in 
the  prior  case  of  ElUa  v.  Atkinson  (sunra)  doubted  whether  he  could  take 
the  consent  of  a  married  woman  where  tne  interest  was  directed  to  be  paid  into 
her  own  hands ;  and  he  struggled  to  protect  the  married  woman,  undor  the 
words  from  "  time  to  time.""  %ut  if  she  had  the  power  of  alienation  under  a 
general  interest  limited  to  her  in  default  of  appointment,  then  was  all  that 
struggle  useless.  This  furnishes  proof  that  they  who  introduced  the  clause 
clearly  never  thought  that  it  could  be  defeated  by  a  disposition  under  her 
general  interest.  EUU  v.  Aikinsan  was  another  instance  in  which  the 
Court  had  made  the  same  struggle ;  and  there  the  expression  was,  that  her 
receipts  alone  should  be  sufficient  discharges  to  the  trustees.  Yet  the  Chan* 
oellor  was  compelled  to  determine  that  if  a  feme  covert  sees  what  she  is  about, 
the  Court  must  allow  of  her  alienation  of  her  separate  property.  So  in  Parkee 
y.  White  (11  Ves.  209),  (a)  Lord  Eldon  said,  «<  No  judge  eyer  felt  so  strong 
an  inclination  to  say  the  act  should  not  ayail  as  Lord  Thurlow  in  ElUa  v.  Aikin- 
eon;  and  more  particularly  in  Pybus  v.  SmUhf  in  which  case  his  reasoning  was 
unseasonable  if  the  point  had  been  open  upon  principle ;  a  woman  contracting 
marriage  loses  all  the  power  she  had  as  a  feme  sole,  and  yet  this  Court  allows 
her  to  place  herself  by  contract  in  the  situation  of  a  feme  sole.  Lord  Thurlow 
said,  upon  true  principle,  that  if  the  contract  makes  her  a  feme  sote^  her 
faculties  as  such,  the  nature  and  extent  of  them,  are  to  be  collected  from  the 
terms  of  the  instrument  making  her  such.  In  Pyhue  y«  Smith  this  Court 
exerted  all  its  providence;  the  trustees  were  to  receive  the  dividends,  and 
from  time  to  time  to  pay  them  into  the  proper  hands  of  the  wife,  receipts  to  be 
from  time  to  time,  &c.  The  words  <  and  not  by  anticipation'  were  inserted  in 
Miss  Watson's  settlement,  in  which  Lord  Thurlow  was  a  trustee,  and  took 
great  pains  to  defeat  what  he  took  to  be  established  by  the  authority  of  this 
Court ;  and  in  Fettiplace  v.  Gorges  (8  Bro.  C.  C.  8),  (6)  Lord  Thurlow  thought 
the  expression  used  in  that  will  equivalent  to  all  these  words,  and  gave  the 
wife  a  right  to  receive  the  property  with  her  own  hands  from  time  to  time. 
The  principle,  therefore,  is,  that  all  these  words  are  only  an  unfolding  of  all 
that  is  implied  in  a  gift  ^ to  the  separate  use*  Lora  Thurlow  made  the 
decision  in  Pybus  v.  Smithy  with  great  reluctance,  thinking  the  act  most 
unrighteous.  But  he  looked  back  to  authorities,  and  found  that  he  had  occasion 
to  consider  the  subject  very  much  in  Hulme  v.  Tenant  (1  Bro.  C.  C.  16).  (c) 

(a)  Parkes  t.  WkUe  (11  Yet.  909).  ISth  Jaly,  can  be  enjoyed  separately,  mast  be  so  w!th  all  ita 
1805.  Lord  Eldon,  C. — In  this  case  his  Lordshtp  incidents,  and  the/itf  ditptmendi  Is  one  of  them, 
decided  that,  in  a  Conrt  of  Eqnity,  a  married  woman  (e)  Hulme  t.  Tenant  (1  Bro.  C.  C.  16).  Trinity 
having  an  estate  to  her  separate  use,  is  capable  of  Term,  18  Geo.  3,  1778.  Lord  Thurlow,  C— This 
selling  it,  provided  she  is  bond  Jlde  dealing  with  per-  was  a  bin  broaght  by  obligee  npon  joint  bonds  by 
aonsoompetent  to  dealwithher,  and  not  taking  nnfdr  hvsband  and  wife,  to  recover  that  snm  ont  of  the 
ftdvaotage  of  her.  separate  property  of  the  wife.  Lord  Thurlow  de- 
(6)  Fettiplace  v.  Gorget  (3  Bro.  C.  C.  8 ;  30  Geo.  3,  dded  that  the  bond  would  bind  her  separate  pro- 
1789).  Lord  Thurlow,  C. — His  Lordsliip  here  de-  perty,  and  said  that  the  rule  laid  down  in  Peacock 
ciddi  that  where  personal  property  is  given  to  a  and  Moul,  that  a/eme  covert,  acting  with  respect  to 
feme  covert,  to  her  eoleand  teparate  lete,  she  may  her  separate  property,  is  competent  to  act  in  all  re- 
dispose  of  it  by  will,  without  the  assent  oif  her  bus-  spects  as  if  she  was  a/«ne  sole,  is  the  proper  rule, 
baud.  and  necessary  to  support  the  decisions  on  this  sub- 
In  the  course  of  the  argument,  the  Solidtor-Ge-  ject.  If  a/eme  covert  had  by  instrument  contracted 
neral  mentioned  the  case  of  Wright  v.  Lord  Cadogan  that  this  or  that  portion  of  her  separate  estate 
(6  Brown,  Pari.  Cases,  156),  where  it  was  held,  that  should  be  disposed  of  in  this  or  that  way,  his  Lord- 
though  the  will  of  land  was  not  good  at  law,  yet  it  ship  thought  she  and  her  trustees  might  have  been 
was  a  good  will  in  equity :  and  Hearle  v.  Qreenbank  decreed  to  make  that  disposition  ;  but  if  she 
(1  Vesey,  398),  that  where  personal  property  was  enters  into  an  engagement  which' would  make  a 
so  given  to  a  wife,  she  is  considered,  as  to  it,  as  a  feme  sole  liable  to  the  whole  extent  of  the  con- 
f erne  sole.  Lord  Thurlow  said  that,  **  in  that  case,  tract  as  to  her  person,  &c.,  in  every '  respect,  it 
if  the  wife  makes  no  disposition,-  the  husband  takes  is  dear  such  general  engagement,  entered  into 
it  as  next  of  Icin,  not  from  his  marital  rights."  All  by  a  feme  covert  will  not  bind  her  as  such.  It  is 
the  cases  shew  that  the  personal  property,  where  it  not  like  the  ease  of  an  infant,  who  is  incapable  of 
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The  subflequent  case  (Miss  Wat8on*8  settlement),  to  which  I  have  alluded,  is 
a  dedaiation  of  Lord  Thurlow,  as  a  trustee,  as  to  his  opinion  of  the  doctrine 
of  the  Court  conformable  to  his  acts.**  And  in  giving  judgment  in  Jackson 
T.  Hobhau$e  (2  Merivale,  488),  (a)  again  made  observations  which  strongly 
support  this  argument.  His  lordsnip  said  :  ^^  For  many  years  after  I  entered 
into  the  profession,  no  such  thing  was  known  as  a  clause  of  restraint  upon 
alienation  of  a  wife^s  separate  property  by  way  of  anticipation.  The  terms  of 
the  power  in  Hulme  v.  Tenant  will  he  remembered,  and  there  Lord  Thurlow 
held  that,  the  bond  being  executed,  the  creditor  was  entitled  to  the  benefit  of 
its  execution.  Yet  it  is  obvious  that  such  a  determination  must  defeat  the 
intention  with  which  the  power  was  given.  It  was  afterwards  attempted,  in 
cases  like  Pijfms  v.  Smiihf  to  be  established  that  the  alienation  must  be  eo  modo 
with  the  power  given  ;  that  the  circumstance  of  a  direction  to  pay  the  interest 
from  time  to  time  into  the  proper  hands  of  a  married  woman  was  enough  to 
prevent  her  from  having  any  absolute  disposing  power  over  the  property,  or 
any  part,  before  the  time  of  her  own  ]>roper  receipt  of  it.  But  this  attempt 
was  also  overruled.  Lord  Thurlow  still  continued  to  struggle  hard  that  tne 
wife  might  be  brought  into  a  situation  consistent  with  the  manifest  intention 
of  the  settlor;  but  he  thought  the  decisions  too  strong  against  it.  At  last,  he 
began  to  alter  his  opinion,  first,  in  the  case  of  Miss  Watson,  where  he  reasoned 
thus :  a  feme  awert  having  a  power  to  alien  is  a  mere  creature  of  equity^  to 
the  eartent  to  uhich  the  eettlement  constitutes  her  a  feme  sole^  and  no  further ; 
and  he  therefore  thought  that  the  Court  might  modify  the  power  of  alienation 
by  such  a  clause  as  that  now  under  consideration.  Lord  Alvanley ,  who  followed, 
thought  it  a  valid  clause  (Sockett  v.  Wray^  4  Bro.  C.  C.  48S),  (6)  and  so  it  has 
been  considered  ever  since.*^  There  is,  therefore,  the  authority  of  Lord  Thurlow 
and  Lord  Eldon  for  the  position  that  the  right  of  disposition  is  limited  by  die 
terms  expressed  in  the  instrument ;  and  the  expressions  there  used  exclude  a 
rig^t  to  annex  any  other  jus  disponent.  There  is  nothing  in  the  form  of 
words  used ;  but  where  it  is  intended  by  the  insertion  of  words  to  prohibit 


aetiiig ;  bat  in  respeet  to  a  feme  covert,  dttennloed 
cases  seem  to  ro  thus  far,  that  the  general  engage- 
ment of  the  Wue  shall  operate  noon  her  personal 
property ,  shall  apply  to  the  rents  due,  profits  of  her 
real  estates,  and  that  her  trustees  shall  be  oblieed 
to  apply  personal  estate,  and  rents  and  profits  when 
they  arise,  to  the  satisfictlon  of  sach  general  engage- 
ment ;  bat  this  Court  has  not  used  any  direct  pro- 
cess against  the  separate  estate  of  the  wife,  and  the 
manner  of  coming  at  the  separate  property  of  the 
wife  had  been  by  decree  to  bind  the  trustees  as  to 
personal  estate  in  their  hands ;  or  rents  and  profits, 
according  to  the  exigency  of  Justice,  or  of  the  en- 
gagement of  the  wife  to  be  carried  into  execation. 

Lord  Thurlow  concluded  his  judgment  thus  :— 
"  I  have  no  doubt  about  this  principle,  that  if  a 
Cknirt  of  Equity  says  a  feme  covert  may  hare  a 
separate  estate,  the  Court  will  bind  her  to  the  whole 
extent,  as  to  making  that  estate  liable  to  her  own 
engagements;  as,  for  inntanee,  for  payment  of  debts, 
&e.  But  although  the  remedy  here  is  more  exten- 
sive  than  in  a  court  of  law,  I  do  not  find  the  Court 
has  ever  ordered  a  power  to  be  executed ;  thev  have 
industriously  stopped  short  of  so  doine,  ana  have 
only  given  a  remedy  by  stopping  the  fond,  where  the 
power  was  executed ;  therefore  I  cannot  order  the 
feme  covert  to  execute  her  power ;  but  I  am  exceed- 
ingly clear  that  the  leasehold  estate  will  be  liable.*' 

(a)  Jackson  v.  Eobhouse  (2  Mer.  483).  14th  June, 
1817.  Lord  Eldon,  C— This  was  a  settlement  by 
a  husband  of  money,  in  trust,  to  pay  the  interest  to 
the  wife  during  her  life,  with  a  proviso  against  anti- 


cipation. The  husband  Joined  with  a  surety  in  a 
covenant  to  pay  an  annuity,  secured  by  an  assign- 
ment by  the  wife  of  the  interest  to  become  dne,  and 
of  the  prindpai  sum,  in  the  event  of  there  being  no 
children  of  the  marriage.  His  Lordship  held  that 
the  surety  was  not  entitled  to  any  remedy  in  eqoity 
under  the  assignment,  in  respect  of  his  payment  of 
the  arrears  of  the  annuity  recovered  against  him 
by  an  action  upon  the  covenant,  although  he  had  no 
notice  of  the  proviso  against  anticipation  in  the 
setUement,  a  charge  of  fraudulent  concealment  not 
being  suffidentiy  established.  And  even  if  fhiud 
•    Ibeenf 


folly  made  out  against  the  wife,  it  i 
that  it  would  not  be  sufficient  to  support  the  assign- 
ment, which  would  be  to  give  her  a  power  of  alien- 
ation against  the  intention  of  the  settior. 

(b)  Sockett  V.  Wray  (4  Bro.  C.  C.  483).  17th 
January,  1793.  R.  P.  Arden,  M.  R.— The  Master 
of  the  Rolls  decided  in  this  case,  that  when  money 
is  invested  in  trust  for  a  married  woman,  to  pay 
her  the  interest  for  life,  to  her  separate  use,  and  after 
her  decease,  to  such  person,  and  subject  to  sudi 
powers,  &e.  as  she  should  by  any  instrument  in 
writing  from  time  to  time,  or  by  will,  appoint  (dur- 
ing her  present  coverture),  she  cannot  dispose  of  the 
pi^dpal  at  once,  by  deed,  but  by  a  revocable  act 
only.  **  A  married  woman,"  said  his  Honour,  '*  is 
in  a  difierent  state  from  an  infant ;  an  infant  has  no 
disposing  mind ;  with  respect  to  a  married  woman, 
the  law  says  she  has  a  disposing  mind,  but  not  a 
disposing  power.  This  Court  gives  her  a  disposing 
power,  if  the  power  in  the  settlement  limits  it  so.** 


.    I 


30t  REAL  PROPERTXTAfffV'OONrBra.IHnKG  CASES. 

anticipadon,  it  does  not  matter  in-  what  part  of  the  sepoMte  use  danse  they  i„. 
imerted.  The  object  is  to  limit  and  define  the  power  of  the  wife  to  disposft'  ef  ^ 
the  property.  Thus  it  had  been  deemed  by  oonveyanoers  sufficient  to  insert' 
the  clause  against  anticipidon  in  the  power.  That  was  assumed  to  be  a  sufficient 
indication  of  the  measure  of  the  right  of  alienation  given  to  the  married  womaoi 
By  putting  the  two  judgments  of  Lord  Eldon  together,  it  is  sufficient  to  shew- 
that  what  he  meant  by  the  clause  against  anticipation  was,  that  any  expressionof 
intention  to  that  effect  should  operate  upon  the  whole  of  the  trust  for  separate 
use;  that  if  it  came  anywhere  in  the  trust,  it  would  be  sufficient.  No  oopy 
of  Miss  Watson^s  settlement  is  known  to  be  extant ;  therefore  we  cannot  refer 
to  the  precise  form  of  words  used  by  Lord  Thuriow  in  that  settlement. 

The  LORD  CHANCEtLOR.--It  is  quite   dear    that  Loid   Eldci^ 
attention  had  been  drawn  to  it. 

BethelL — In  a  case  which  occurred  soon  afterwards  (Chasaaing  v.  Paraonag^^ 
5  Yes.  15,  (a)  1799)»  where  a  ward  of  court  had  married  under  gross  drcunw 
stances,  the  settlement  sanctioned  by  the  Master  contained  a  provision  that  the 
wife  was  not  to  dispose  of  the  income  of  her  property  by  way  of  antidpatioo. 
The  trusts  of  this  settlement  made  under  thesanction  of  the  Court  were,  <<  to  pa^y, 
apply,  and  dispose  of  die  dividends  to  such  person  and  persons,  and  for  snob 
intents  and  purposes,  as  the  wife,  by  any  writing  or  writings  signed  with  her  owir 
hand,  diould,  whether  covert  or  sde,  and  notwithstanding  her  coverture  (bat- 
aa  as  that  the  same  was  not  by^  way  61  antidpatianV  direct  or  appoint ;  and  iir 
de&ult  of  such  direction,  and  in  the  meantime,  and  until  sndi  direction,  to  pay* 
thesame  into  the  proper  handaof  (the  wife),  andfbr  her  own  separate  and  pecoliaf  * 
%im  and  benefit^'  How  dark  were  all  the  learned  men  of  that  time  if  the  deeiMn 
of  tJie  Vloe-Chanoellor  in  this  case  is^  right.  Here  is  a  settlement  made'u&da^ 
tbe*direction  of  the  Court,  using,  in  thewoids  of  the  Lord  Chancellor;  dl  the^ 
providence  and  all  the  care  of  whidr  it  was  capable^  which  was,  in  soiistanoi^ 
the*  same  as  that  now  in  use:  This  shews  that  nie  Court  considered  the  form' it 
had  settled  adequate  for  the  purpose.  Some  of  the  best  precedents  fbllowthe 
aame  form.  Thus  in  the  Appendix,  No.  XIV.,  to  Roper  on  Husband  and  Wife, 
the  first  trust  to  the  separate  use  of  a  married  woman  is  in  these  words,  ^<  To 
pay  the  rents  to  such  person,  &e.,  for  such  intents,  &c.,  as  the  said  (wife)  shall, 
notwithstanding  her  coverture,  by  any  writing  or  writings  under  her  hand  (but 
ao  aanot  to  dispose  of  or  affect  the  same  by  way  of  sak,  mortgage,  charge,  or 
otherwise,  in  the  way  of  anticipation)  direct  or  appoint;  and  in  defiiult  of  sudi 
direction  or  appointment,  into  her  own  hands,  for  her  sole  and  separate  use,  &c." 
This  was  Mr.  Butler^s  form,  and  it  was  adopted  by  Mr.  Roper,  and  snbsequoitly 
receivedthesanctionof  Mr.  Jacob,  who  edited  the  bookwithout  any  idea  that  sucn 
a  form  was  not  suffident  for  the  purpose.  A  similar  form  is  given  in  Sanders  on 
Uses  and  Trusts,  4th  edit  (18S4),  Appendix,  129i  In  all  these  forms  there  is  the 
aame  little  parenthesis  which  was  thrown  in.  by  Lord  Thuriow.  In  Mr.  Jar* 
man^s  Bythewood,  vol.  9)  L.  315,  various  forms  of  settlements  are  inserted,  and 
in  a  note,  the  form  of  a  separate  use  dause  with  restraint  on  alienation  is  given 
in  very  similar  language ;  and  this  continued  unquestioned  down  to  the  case  of 
J^rrymore  v.  EUis.  The  conveyancers  were  so  struck  bv  die  novdty  of  that 
case,  that  they  called  upon  the  counsel  in  the  cause  to  know  whether  it  was 
a  decision.  But  the  decision  did  not  turn  upon  this  point,  and  therefore  the 
Vioe-Chancellor^s  opinion  expressed  in  that  case  was  considered  a  mere  dnter 

J  a)  ChoitmMg^.Parmma^  (SVeaey,  15).    nth  soiriftBg  her,  s  life  interest,  was  rejected;   and 

1 14th  November,  1799.     M.  R.— Upon  n  mar.  the  Court  refused  even  to  pay  out  of  the  aecu- 

riage  with  a  ward  of  the  Court,  under  gross  drenm-  mnlation  his  debts,  diiefly  contraeted  in  the  main- 

staaoes,  a  proposal  for  a  settlement  of  the  wife's  tenance  of  his  wife  and  children, 
fortune,  giving  the  husband,  in  the  event  of  ISm 


aoif 

TheliteMr.Jasob'did  iiol.OQMideritadedsi^  TbealanDythcseK 
fog^ciflucktlMKt  otM  bad^cmtod  amongit  oomejmeerB  paiMd  away,  and  they 
fiCTwr  ili><fl  anv  altemdona  io  tbeic  iaan%  oe  pra6tioe:i]L  oonsequenoe.  In  giving 
judMient-oa  tiiattoiM  dia  Vioe-CbanoeUor  rdbired  to  tbe  caie  of  Gkv  v.  Cham*- 


ju^Mient 
beghm(4 


i  (4rV66*fiSl)»,(a)  within  the  ^rit  of  which  he  considered  th&  limitations* 
to-ba.  This  was  aniodcx U>  the  Vice-Chancellor's  enDr,.&r  thedoctrioe  thera 
lefaved  to  hadnothing  in  it  oapaUe  o£  being  applied  to  the  tnist  for  separate  use. 
It  MM  a  mistaken  sttalogjF^.andat  varianoe.with  the  whole  history  of  the  sepa. 
rat»«se.  Viom  the  nature  of.  the  petition  in  Barrymore  v.  ElUa^  no  further 
defMon  oeuld  be  hadi  and  it  passfd  with,  the  profession  as  a  mer&o6i/er  dictum, 
In^Martonv.  jBrisoot  (Jaoob^  ()03)»  (6)  these  was  a  long  argument  upon  the 
quaetioa  whether  after  the  death  of  the  husband  the  restraint  upon  alienation, 
of  tiie  sepamte  estate  ceases,  and,  consequently,  whether  the  lund  could  be 
transfBRfid  by  the  widow;  all  of  which  would  have  been  perfectly  useless  if  it 
coulidihsfve  been,  done  under  her  interest.  No  one  ever  supposed  that  what  is 
foijhiddea  in  the  first  yartof  the  stotence,  could  be  done  by  vurtue  of  the  second 
pai4  of  the  senteooe. 

All  the  cases  prave  that  this*  iorm^  has  been,  constantly  leoognised  in 
tha-  Court  of  ChaaoeBy  m  effectuaL  Let  us  look  at  the  true  nature  of  a. 
trust  &K  the  separate  use  of  a.  mairied  woman,  and  consider  whether,  having 
reinreinee  to  that  natuve,.it  is  capable  of  division  as  held  by  the  Vice-Chancellor. 
TW  tmst  invests  her  with  tha  oharacter  of  a  feme  sole  to  the  extent  of  the 
mifmty  setded,  and  the  whole  must  be  taken  tog^er.  The  Vice-ChanceUor 
nad'  peinted  out  a  fona  which  he  said  would  cure  uie  defect  in  the  ordinaxy  form. 
But  if  such  defect  really-  existed,  would  the  alteration  suggested  have  been 
a  sft^eient  remedy  ?  His  Honour  said,  *'  1  always  used  to  introduce  an  express 
pnflviso  that  no  receipt  should  be  a-  disohaige  to  the  trustees  except  a  receipt 
^Yei>  by  the  lady  for  the  zoitsor  dividends  then  actually  become  due.^  Now  the 
cam  of  EUie  v.  Jtkinmm^  pDovea-that  that  was  insufficient  to  prevent  alienation. 
IiL  Jktm  V*  Whiie  (1  Sun.  &  Stu.  4S8e)>  (c)  it  was  hdd  that  a  trust  to  pay 
renter  aathe  same  diould  beooine  due^  into  the  handsof  the  wife,  and  not  other- 
wise^ &p  her  life  for  her  separate  use,  did  not  restrain  the  wife  from  alienating 
her  life  estate.  Such  expressions  were  said-  in  Paritee  v.  White  {supra)  to  be 

(a)  Coxy.  ChamherlaiH  (4 Yet. 631).  9thukdllth     aUeoatlon  a  fstter  nnknown  to  t!ie  eommon  law  of 
MST)  1799.  Lord  Alnutef,  M;  R.— A.  lMivii«botk     Bogtand,  naisr  bo  i^owittad  to  tkt-  eateBl  to  wkMl. 


t  iatcmli  tho  cttote  iMlof  eonvofod  that  power  is  created  by  equity,  bat  not  fortber: 

to'racb  uses  aa  Ikesbould  appoint,  and,  in  defsalt  of  wben  the  eoTertnre  is  gone,  the  reason  on  which  the 

appotatSMnt,  to  bfm  in  fte,  ooaveyed  by  lease  and  restndnt  is-foanded  no  loMrer.eiisls." 

reliSM^  vrina  alaa  wonk  of  afpaiiifiBt      HU  (c)  AtUm  t.  WhUe  (l  am.  &  9ta.  499).    37th 

Honour  held,  tliat  the  deed  operated  as  a  conveyanoe  Jane,  1823.    Sir  John  Leach,  V,  C— Testator  de- 

of  Ui  interest,  not  as  an  ,exe<»tion  of  his  power ;  vised  a  freehold  estate  to  ttostcm,  in  tmst  to  pa^ 


espsdallyif  tliesabstof  UmlanHaoMtiiMltaAwiU    tfa»  rsets,  as  the  sinno  steald  beooias  doe  and  pay- 

dutBt  the  object  able,  into  the  hands  of  his  wife,  and  not  otherwise, 

(6)  Baritm -».  Jbticot  ( Jiaoh,  flSS).    6th«Bdl2tk.    for  Ufe»  for  her  sspaiatenis;  Mkldincted  that  the 


Aagvst^  182S.  SirTbsaas  Blmer>.M.B.— 1M»  reedptoof  hUnifMOanolorwhatshoaldbeaetaaUyv 
wa—  ssttlsMWit»  in  troi»ft>rthoaepinr«taisi»  ol  a  paid  into  ber  own  proper  haadstshooldba  good  dis* 
inafllaftwoaMuiforlife^b«tso4»iiotto  anlksftpBtsv     chasses  to  his  tmsteea. 


tbv  wlE;  and  HIa  Honowr  tli»Vieo.ChtteeUor  srtd:— «  Itia. 
in  diftRet'oC  appnintMsut  to  A.  His  Hommt  waa  now  too  late  to  coaitsnd  that  a  lady  is  restrainad 
of  apirton  that  on  the  death  of  her  basbMad,  tha  frosa^tha  power  of  htr  aUeoatbg  her  life  intsKst» 
at  on  sMtieipation  eeaaad,  and  tbstafbva  sha    beeanso  it  is  ghen  to  fasr  sola  ani  separate  use,  and 

1  into  her  ( 


,  wtththoaooaHiaMaof  A.,toatnaa>  is  to  bo  paid  into  her  own  prapsr  hands,  and  apoA 

fcr  of  the  fond.  her  reeeipit  alona.    The  coatnry  is  settled  by  re- 

HirHonoar  aaidto  hia  jadgiBB^  t^*«  Ihapgwer  peatad  aothoiitlsak    Tba  coaiatrastiaa  given  to  tha 

orer^Mparate  property  bsinya  enaftara-of  flqidty»  ezpccasiona  in  qaestionis»  that-  they  are  intended 

it  toaald  tint  oqoity  nay  modifif  thai  pawsr;  that  only  to  ez«la4atha  Marital  elaiaa  of  any  psesent 

,  however^  only  apidiaadaitog  the  eoforw  or  after-taken  husband^  and  not  to  control  that 


tnra^  \Wienti» married  wniaa  bmi— ii  dhaaiiBity    right  of  diiMilian  widck  U  ineident  to  property. 


aha  tas-tlR  sasaa power  over  tlMpmsrtyaafOliietr    Let  a  spaeMa  pitlwiaMm  of  tha  agresipsnt  ba 
f  tha  reatiaiB(t,  thssefoia,  oaglitnotto«oa* 
The  attempt  to  iiii|MJ  lyus  »■  ummMit 
▼OL.  II. 


J 
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oidj  an  unMdingtot  the«paratenM.«  ^AIlMeh Ji%^irmi9a»  as  **  into/lier  pm^ 

beiCie«ledmtlMnit<the  topacky  fyf  ^liri^  iJtktiedlO.makei^i^^a^kqf^i^Prr^ 
«d<«kru!  Thc>lrift6r^vay  lorcmfttnie  the  ti?Maii«%otak«.^F^ole  A^g^tharM.T 
cAiii^tf^  Utei  is  teconi'iertiibe  matrrkit):  wtama^  mt^^frnf^mlev^^w^imi^ 
Initial  aa««gards'th«.jetlkd:pi«pfvty»  Qr,i«^lb;  <¥lto«»  Jii«H^tiOT«%«  We pHi^lookt, 
ai^idie^ <tuat  4oi4fi^  to^hat'.f xtfftf  mk h^^Mn^ioiim^^iffi^k^  -, W^ 

oaiiitot.lake.Uia\MiU  aaddlvtite  U  j«l0  Ifr^lWlhlKid/ilmi^  that  %he  ove^pfrt, 
iiattikfalii084heot]in:«'  ^cli  a>^iA»p;ilctJpO!  feptfifcfa  i<ffBt|^yot»caww»nfacil(Wj 
and^'ioneirery .prio(fiFaeitif  bgM  .1*()0^|fufftimf{;  %;9H..qam(^ff?«ld  Ike  laMcf^rpWl^f 
efihe  d«ii8rlo  reodef  9it^t^vthe^i«9^a(ia9hfWtiim^ 
^t])dnriv]0r  it  Aa  aib'umlgf(-Md  ;equ4%^(9ppoiied(t0  tlb^  4r^  ppm^pl^;€|c^il^ 
ilvfittiaiiastottbft  lmfe)ihiefir3F)Qfrtb^dft«;0n  tibia-f^t^tf/r  tf  ^  ia  Uws.aiaiak 

vMingf  hen  aiicb  i  if  ibyc  a  ^|.  tha?  nFb^jatftH^oC- tti^  laitatar  iDuai;  haiof/keif^^ 
iAT(bm'are  erotiotli6rMd  mpemtrfilMM:  ti^  bi^'fdded  whidltiari  dii^y^^ppmiii 
ta{t)ia.¥k3e4:;haiiaaUots'aidaeariMtf  Mwi^^Mfm^ilX^lf^f^vQ^clH^  W  l>y  V^iat? 
^babodlor  )Kmht.6eiife^a«d^a>y^  «  Be«iW{r 

68),  (6)  by  ttie  Master  of  the  Bolls.  In  the  latter  case  the  trust^ir? 8  i^t  tp  pajo^b^t 
d«M^mla|jt<»  aucbrperpfB  qrpeaspdf ,  and  Iqr^u^rtvtnteT^a^d/pivpofwai.Wi^^^^ 
hyf  any  wntuiff  under  fier  hand  shaU^MttlV^fMH^Ulg'bw  <|cn^eitiira»  f$»fmlim^i 
time,  when  and  as  the  sanmfMLIlTi^fffmt^l^^^ 

orii)f|;i^.ani^ip^ipilribfRci^  99^^!  aprl  mtlUfld^ii  defwk  oCaqoi 

diHctiitiotf4ip|lQtetaaeQh»i^  h^p^#  ppti^hfmU^£9r  jbfn^ov^  ip^ 
Wa€e^  <^.iWftl^  Mo^e»ii:n\i  fir.iAta^feaftm^f  M(^  JbiM^umdii  j|id.i^^ 
receipts  in  writing  of  Mrs^  A«^  wah-appaintiie  aarforq^aid. ^hi^LiiatyiAi|taM Jr-» 
ia[g^ HM>covactucf ,i h^fgoodi diacliiivgaaAH;  thaaim^diiifid^a^'i  rPpm » 
to  give  effect  to  a  charge  made  upon  the  income  by  Mrs.  A.,  L^rJUi 
llfilU,  saidf*  thrt^^  give^fi^t^^attch  a^chaiSf  i9f  tMFivvl^Th^  tq  ipt)ia 
cDQtradie^v^  la  thf^  pjaiitjotemioiira^  kng^iim  c^ii^b«^|B^^ 
tjfiQlly^  ^pre^((9S(tha*  iheanpwilnawt^f  H«b»,  X,  ahall  mt^tba  by  .wapMif  aaw^- 
ii(W**<5liar«rprotber  Anticipalioiw''  The seUl^agifB^ivtM <5aaB baa baonpB^dijjr 
iliadeir<itha  £fe9tHi^  ^f  ibaCpuflt.  >,71ifv^  ia  al^  tbff  q^<<|r..);i(iMT^  v^.^oap^^r 
(a J^r»,,lK*).M.TJ»e  1^^^  ¥ipP  ;*i»  tr^  %theff!J?p(Hrate,q9e.  of  a  «papricd 
WDaoan  aict<a6«denved  ijKMti  Lonl  Thurlowvthat  (ha  exiaat  ta  wluoli  sheisdoiaiiai 
itj!^  wile  mtjH  b^^sf^rtrfned  fttwto  the  ei;=jir^"won!>  of  tte  mst^  uid  acoM^ 
iaglaXd0iiNl£U[(m4  tkerwboWaftkBtnistmiiift Weaken  lc^tber«   Thei^onstmiHi 
tliMi  ^  the  Yic^GhftfieeUor  is  therefore  «h  tdjgeniMia^^m  without  att;||K 

^ndation  on .pri&cipla  gdr..aut]iority.  n    >       -.  r  - • »  ..^  '. ' .  ,  i  ^ .  .       '■n.t 

Stwatt;  for  the  mamtiff,  auppotted  the  Viee«CliaBeri)orti  ^dB€maaJ^'ti»i 

•M  jrdo»^^.4Ai^{t  Obr.cn tr.«4V  mklV^. '       W  JSTflmd^  ▼.  JfMdoMlttlt'M  SMt.  IS7>4    ttlk^t 
\m.  ^ff  J.  L.  Kaigftt  BMbe,ir;G.— ITlMitt  «^   aM^fffOPeliMiT,  184*7 liMLu«dSle,k^ 


limdt  were  tested  fai  tnMeee  tipott  trttt,  ttoi^lbe  raditteMftftM  s  nuMMtoa.  w«m 
JoAttt  IHet  €f  the  httobsad  uid  wife,  to  ptif  Hie  in*  wttj  «f  «iitlel|fitt(Mi/>  MMliit, 
,      .      ..        ,.  . -^        .      ... irliri 


litttofttftlM  dl«Mnidl*a»> 
wMna  ttettld,  iMit  Ml  iRf  ^ 
pMnt,  Mii  la  delMa*  wt 
Wldeiide  to  ptteh  perMM  viA't&t  t«di  ^  topefliitiwmi;  W»tor'i»rWiii^^tai«ieiiBaitw^ 
[  tlw  wife,  «otwffiift«ndfair  the  ev^et-  *  dMftivd  that  theivodptti  of  4«r  or  h«  Hiiiitii^ 
t«te,ihotfrd,bfaavwrftior  under  her  littid,e9eee^t'  sbveM  He  «M  attthnNfM.--  liiiLotdMiiplNU>«hflk!* 
la  nT liiodeof  intielpiaotf;  dlrtetdr  qi|wliit;  or,     the ewld not,  \Kf  ImimfMw^  dhiy  tie  dirtaida * 
ia'denniltof  enoh  AreetIoiiorM»pofaitMent,iaflifaer     notneeneddne. 

Bd  «ei9«iftte  Me,  inde.  .  >)  Wtmtp  r.  B;aMM^<S  Hsre,  SM).  «m  Mi 
99tli  7iittast^  >1VI8.  ^  Sir  JttKf  WigM,  V.Cp 
deddMrthatlt  fiaotba  MMs  neeeeMrrlhat 


own  hand*  ibr  her  owa  aole  ud  eepinftte  nee,  inde< 
pendettUy  of  her  httbemd  t  and  to  that  her  Med^, 
pot w  Ithata  iidf te  tile  eoveiture  or  the  reecipta  w  the ' 

appoiatee,  itfgtrt  begood'diachargee.  '  iMJgalliii  wardr  AoaM  hoidtnidniied-  ia  tie  veatlBt 

^HIs  Honovhetd,  that  the  eflh^  of  IMa  inilni.  eiiaae«aeanM»thaftetraia»MaatMn«tfaBt  fir 

ment  waa  ta  mtraln'the  wtfe  liron  antidpatien,  thateiaoaeiaatthe  oMHftniaatD  niata  to  «ia  la* 


whether  ^rw^poitttiiinititnder  the  power,  orhf  '  oeeee,  eafcjaal  toaneh  taitiiiiU  oa  aft 
SB  aaBl|(niMBt  mde^eiideail  of  the  power.  tta  fttmr  part*af  ttia 


BB0WK9.  BAIIVOXB.  Wl 

arguoiait  for  the  demiiiTer  shews  that  the  frame  of  settlements  to  tlM  scpariito 
useof  married  women  has  bMi  gradually  advancing  and  improving.  Theferm 
on  which  86  taiwelb  fctress  has  bectotlM  is  nM  that  of  ail  conveyancers,  ^^r^ten 
the  inost^^tiAifiMk.^  IVis't^iie'an  Iht^dasei^  oil'  this  branch  of  the  law  canns«  be 
re««)lfeill^^  bttt'Ml^'j^^  dfliw^^bkli'it  intriligMe.  [mrdSsil^ 

oik'tH^'Mttl^  tc^Hea^bf-af^b^f^aHd^'att*  intemr  indefiHik  of  exncisrottha 
jlb^r.  ^iie^^l^CMm^'ixISfmtn^mil^rik Fhitti^/48><:(a>  Chance etii\iwi>in^^ 
%i^¥mY  '^^'^^^^^1^^  /^tfi^i  n  l9^AKa  Went^ihew 

tM^e«HiM^^ci(UHri(fm^ 

iM^id'>Mlia>4V'kiieih'k  i^tffeaneift  thM  il¥  iMtl  CMVJ^Idi  AdnM?^^ 
airf  Anafat%bdds^^6i*dsSlgaihirttoti<ji|M<W  of^viery  tbiiig  {^Ven:  ITheJOtherM^ 
xel;^'^2fHh(^j^i(»<#iH*jdMljr,^  estate  to(tf  named 

wMiah-W^'^i^i^lidw  up^the^  power.  Shf^  baii  ah  e«ia(«^tD>bef  setiarat^^uee, 'widi' 
a^|^l¥tofli{^^tbetet;  iitid  im  lh(?  Court  Yndst^gite'eflMortbtbe^hbleiMCJ^^; 
nMI^^IJIie^^^yif^^^t^^  of  h«r  sepMite^  «Mliie  mmit  be  idmitled;  Mm 
nS^fiirmfbldrtb  tt'tcAttit^f.  'Tb«  dfeifeffiteiT  a^st  t|»titflisb  ihartbrpbir^ 
o0tt^^(e^f^lbiiig,kiid  <hat'ii!l^therestml)r  unfoids^nd  s<atcaitMM«ath)if|^hr 
i\M^i  fi  tb^fi^We^M(hit^\Wftbft*^'^'It  #itt»W^ 
th^^alsft'itt'll'Tfes:^ '^*  '^•'^'■'>  ^-'-   •  •'  '*      ''•-'  '  •■  -'  '•••'M-?^  ■  •'  '  t   ^«     .'. 

tk^^  l^ORD'^CHANCELIXXfill^^f  sh6  ^be9  not  tppointf  Wjr))aref  cheil< 
the  WH6ll^MWl^)i«}dim64<^'fl«d^  ^'^- '  '        •      '  -^.i.t  .  -  ,.. 

''iniiii^.^TR)it''lriR'tt«lf'i^  » >'  '--^ '    '    '  -  ' 

"^Vhe'DOflly'  CftAt4€BUl;OR/^W6  illfti^)i0«^WftptiotMf  ItMs^NM-i^^ 
dtf^V  th^,'  if '^  days  iMXt^f pUift>,<  k>^ii$  %e))«id  4M»h«r>«M^«ftdi».  tX$esit> 
I^Wdi^^that'^'  I^  Kve^^tbiK'My'f&^ih^  ih&tnthiM^bsfHdildd^btiklitfei^tiiitf 
eifffertfe^^-^^Wt^AttftWMc*  ffi<^>dtfM[4idfr«pp6iift  ?'^  *^  ^'  ?, 'IT  ^  "^  <   ;  • ' 

>mtt^»/l^^^Mt  reilb^ibhdl^tld^ 

^TO^IKWO  dl|kNCEfeB01?.'-^¥bCt^«af  ttet  tf;-itt  dMMlt  bt'ftppAIni^ 
nl»k/H^tl*aMMi;dWA^i^^  tkil  i^^  hoT' 

tm^^  K^«diA^lft^kidih'  Th^'W&d  eAM(E»1}fMf«|h^ise^1ii^'€^ 
tMfWi^  JK!i'tb'^(%% ai^ tfo^ d6:>  Sii^ipoci^lhl^dfiMtfc^  to  the  tttisleesl^^^ 
l]te$  Vb^y^.Ae^lM  ttMrri^  #otdah^as  lh<!^  liMdi^  dii^,  but,  stf  ks 

Ifhf ^aiSlit  OiMibtt;  1810.:     LdMl  CitUtf/  >  iSMwlKltttl6  dif«ieciaiorefAfi»T«b-  m 

MMra  iober  apiiqmmciAi^  wtll  or  d^edTor  dfllir  *  treated  $«  a  aSmMlATorjEke  MrSp^  iMt 

immnUcM  ki  Jriktinf #  iUiMll^  ^r  «tftie  ^MMii.i  ;4be  toiftiaJlUJilciitsiSiii  tte  MpSrils  mZh^  a» 

AOkt,  which  recognited  a  eertatn  tam  at  a  debt,  aating  oat  U  what  it  is  to  he  paid,  or  by  whatjaeaaa! 
whldi.  in  certain  dreamf tanees,  she  waa  to  be  liable  It  it  %y  b«  tial^r'  aM  it*  i^  Mi  osriM,  iwaatdto  <»^^ 
tQ|H^»^.Mil«t^>  iN^vMdNftMf  ^1»  i^d  Mr    M|»!l|^«Uef;^  to.Mf:  If  to 

ker  will  charges  all  her  debts  upon  property  which  be  eonstrtied  into  a  eontraet  to  pay  oat  of  a  parti* 
•hahsd  pjDPfr  tft^tHposfsU,.    .  :  t^    ,  ;    .t.  >.   (  €ajip^3»|ip^,.j»y|i»,to,wiipritato>a  <U»  «S  tiiat 

-^  HQW/**ii«i4ii>ii|a  todahip.   "  tl^ -.^wpfse^ifc/   p«op%(^.  -BfiillyJillW^hiM^f  the  sepacaM  Mf 
•lia«i.iMiii;ths:ai4haHt|^(»(.€^Meawhiohhar4i^^«i.  P^rtfrbft99t  V  ^^ii^  ^C any  |MJW.«Wf«M«d  ia 
4M|dirii  icwjdihsfff  iiri»«psifiAiir#.«ii9p.  hf«4«9i^n ;  th<»,f^amMi ;  ApdltU.potimy  eQBsi«^at  iiitli  cor* 
rm  ciMtoiL.OAt  Ml  l^y.'iaiif -of  IbejUQccAtio^ofjiu   test  priocipUs.to 4^  ^  tha.co^limt ^«twhMi  tha 
ptwsrtsiflttippah» Wsl  Imm  b^a4iiv  egpi^afm  «•»••  •  pavtf  «har  oot  thovght  iit  to  introduce  iato  it.    Tha . 
tJHSsatPiU  IfrCaieB  fiheH  Iha  C^HKt^  ha«  «qfor«e4    view  taken  of  .th«;BM»ttMr  ^  X<or4ti»icloiiMa4t(W 
thlatf»iif»N!ti9  oCfli|pri)«4  wQHwi aaslMt  their  ^rta* .  t^Johmi/,  ia mor^ eonra^  .  AoBonliDgto  tha;t viawr 
nSMUlMl.  -It «MS0|  \ni «»,e«0mtioiiof  thc^ppwcCf.  j  tha  aeparate  prop^^.  eif  %,  aMrried  jroman  beina  » ' 
because  it  neither  refers  to  the  power  DAT.  t«t)^9SlH.  CTe«tiii»-  of  «v¥^yi  \k  6>Uowa  thatr  if  'Sha.hM  ». 
jfftliinsnsr  of  ths  P9W«I »  ikWi  Mred,  in  j<miT  ^    Powar  to^iMrf^itr  «l^  ^  thl^^^hec.  poyper  incL? 
tl^riatta  bSfk'tawrstJlMNA  ^nypopiBr  existing^ i|l)«..  deattojivopertf.^  gaocral,  jtiwnelf ^  tha  ppwep  oC 
BtsiAeikitt  It  wss  ,>«gseAin.:lhf  # af^  9f  Afsffm  y>^     ca||t|rai;ai«  dchtsto  ba  pai4  ont  of  it ;  aad  iAaain««h 
BorJso  (8  If.  fit  K»  ilSiV  tf  arVsnM  waauui  ottara    aa  her  creditors  hmna  npt.the  oMans  atiaw  or  com* , 
into  sewral  agrcemanM  of  thia  soit.  and  all  the     pelling  payasaotof  tbopc  debt«»  a  Govt  of  #<)nity 
parties  corns  to  hnTc  satisCaetion  o«|  of  bf  r  •eparate     takes  upon  itself  to  give  eflbct  to  thggn,  Aot  a#  pcr.- 
ostate,  they  an  paid  pari  jMuni,-  .wherca«f  if  the     aonal  liabilities,  but  by  Uyins  hold  of  the  separata 
Instniments  took  effect  aa  appointments  under  n    property,  aa  the  only  neana  By  which  tiify  can  he 


,  ointments  under  n     property,  i 
power,  they  would  rank  accordiag  to  the  prioritict     aatisSad." 
ar,  tbarefen,  that 


of  their  dates.     It  is  quite  eieari 
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Q  OASES. 


of.oointnietiaii»  amouat  to  the  SMDe  tbiDg? 

iS^uort-— The  lavF  won^t  mve  effeet  to  en^  intentiant  tbue  loeeeljF  expseiML 

TheLOBD  CH ANCElJL0A.--4iinFe  yoa  anjr  piecsedeot  of  mmjmmm 
which^canied  die  ratttietioii  further  ? 

JBe^2L^The  pneede&te  of  Mr.  Biodie,  Mr.  Duvol^  Mcffraoeie  TiunBr^. 
and^  Mr.  Tyrcall  am  all'  suhetantiaUy  ia  the  mai»^tansu 

SiuarL — Mr.HodgsoB^e  fimibie  the  raest  ipedeeXrVOL  wbieh  theee  10  not  only 
an.  express  pvoviae  that,  there  shall  be  no  4iiiticipaliaii»  but  that  9xxf  Aa^jmitaev^ . 
ment,  note  or  puer  writing  affecting  to  cbai^  or  antiGipate  the- income  i^all  be- 
nuU  and'  void.  Mr..  Preston,  Mr.  (3utis(ae^ and:  Mr.  Coote  also  need  an.  expiese. 
proviso  against,  anticipation*  Audi  the  same  thine  is»  to.be  ^NUid» inr  the  9th>  vol. 
of  Bythewood  in  the  edition  of  1883.  He  also  oiled  Mtandfrnv.  Robmmn^  (I& 
Ves..429) ;  (a)  ilfec%;  V.  iTon^en  (8  Juidst,  8£8).  (i) 

JOethelL  in  isply.-^TIi^  great  bodv  of  oenveyanceie  wete.  anxiqua  cit  tfaia« 
sub)^4  they  pay* greab  attention. to  the^  progross  of.  deeidon,  mid  .guard  with 
jealous  care  against  innovations^  Mr.  Stuart  had  said  the  lai^  was  a  piogressixFe 
scifinoe,  but  such  perverseingfauuliesrweminconMeleQt  inth  that  pontion.  Lord 
Bacon  had  said,  ^^ISxert  yourself  to  open  the  law  upon  doubts,  not  to  open  doubts 
upon  the  law.'^  Tliis^de(asiei\.w|«-anopeiaagof  doiibtuimithe  law ;.  it  was  not 
a  proof  of  progress,  but  of  versatility  and  ^HUabilitJ^  The  fiedlaey  of  it  connrtsd 
in  dividing  a  trust  which*  igjahigiliB,  aae>-9id  entii^r  i^^  two  pwtb,  by  sajfing 
that  the  power  is  one  thingr  4nd.  the  eslitta  another. 

The  LOHa  CHANGELLOB:  (JLoid  Lyndhur8^.r-4  shwld  Uke  to  have 
this  argued  upon  the  cpmmcm« form, -and.  also  upon  the  pasticular  words  of  this 
trust.  You  say  the  common.fbum  is<  painted  ia  JRoper*  I  wish  that  to  be  con*> 
siderad  whether  it^is  sufficient;,  and  if  not  sufficient,  whether  this  tri^st  is  so  dia- 
tinguished  from  it  as  to  be  sufficient  I  take  that  limitation  in  &  Ves^*  to  be 
alsoaammonibEni.  >    . 


(iii)  BrdMhm'^.  JtoMMoii(lBT^24«9).  ISttiDve. 
18U.  Lord£)iilOA,C^«i9rBa9ftidtotaiMeMkli»Ms 
JudsmeBt  of  this  caso  as  follows :— **  The  old  way. 
of  expressing  a  tiustTor  a  msfried  woman  wasy  tiiat 
thelnstacs  slioiild  paf  lata  bsr  praperfanfdsf  and. 
upon  her  own  receipt  only.  Yet  this  Conrt  always 
■idd;  she  might  dispose  of'that  interett,  and  her 
assigDee  wonld  take  it ;  asr,  if  there  was  a  contract 
entlGftDg  the  astigneft,  this  Coqrt  would  compel  her 
to  fflre  her  own  receipt,  if  that  was  necessary,  to 
enable  htm  ttf  reoeite  it.  It'  was  not  before  Mtts' 
Watfeon's  case  that  these  words, '  not  to  be  paid  by 
■antldpation/  Sec,,  were  introduced.  I  oelieve 
these  were  Lord  Hmritrw't  own  words,  with  whom 
I  Uad  much  conversation  upon  it.  He  did  not 
attempt  to  take  away  any  power  the  law  gave  her 
as  ineraentto  property,  which,  being  a  creature  c/C 
equity,  she  could  not  faftTu  at  law ;  but  as,  under 
the 'Words  of  the  settlement,  it  would  have  been  hers 
absolutely,  so  that  she  could  alien.  Lord  Thurlow 
cndeavowed  to  prevent  that  by  impochig  upon  the 
trustees  the  necessity  of  payings  to  her  from  time  to 
time,  and  not  by  anticipation ;  reasoning  thus : 
that  equity,  making  her  the  owner  of  it,  and  enabling' 
her,  aa  a  married  woman,  to  aiien,  might  limit  her 
j»ower  over  it;  but  the  ease  of  a  disposition  to  a 
maflTf  who,  if  he  has  the  property,  hn  the  power  of' 
lOienibg,  is  qnite  distinct." 

(eO  Medley  v.  Borton  (8  Jurist,  8S3).  16th  July, 
1844^Sir  L.  Shadwed,  V.  C.  B..  said,  This  case 
was  diffBrentfrom  Bcm'ytiunt  v.  BlUs^  and'JS^tnoii  t> 
Bmffiard.  In  the  present  case  it  did  not  ai^iear  to 
his  Honoartfaat  there  were  sufficient  words  in  re- 
straltttof  anticipanon ^  rortuetsitatQV}  alter' direct* 
ing  his  residuary  estate  to  be  invested,  as  to  tte 


flMpart  oTit,'  desired  Uflrtmstees  to  pay  and  apply 
the  anual  hxteras^  aai  dhridends  theno^  dar.^ 
ing  the  life  of  his  daughter,  Sarah  Daekham,  uato- 
sHeh  person  or  persons  as  she  should  appoint.  That 
w«»  onvtUof— a  MeMl  power.  Thenthe  testafbr 
prooee^d  i-^rand  m  deftmlt  of  such  appointment^ 
then  into  her  proper  hands,  fbr  her  separate  use ; 
"  and  the  receipt  or  receipts  of  my  said  daugliter, 
or  of  the  person  or  persons  whom  she  may  authorise 
to  xecdve  the  same  annual  proceeds,  shall  alone  be 
an  effectual  discbarge  to  my  said  trustees  fbr  the 
payment  thereof.*'  And  then  came  these  words  :— 
'*~And  my  said  trustees  shall  always  be  at  liberty  to 
require  from  my  said  daughter  a  separate  authority 
or  Roeipt,  ftom  time  to  time,  for  each  quarterly  pay'* 
ment."  So  far  it  seemed  to  his  Honour  to  be  a 
general  power  of  appointment,  without  any  restraint 
whatever  over  the  power,  and  then  a  gift,  without 
any  restriction  as  to  the  receipt, — ^that  is,  the  receipt 
is  not  confined  to  a  receipt  for  dividends  that  have 
accrued  due,  but  the  receipt  is  general ;  and  it  seemed 
to  his  Honour,  that  the  general  words  at  the  end— > 
"  it  being  my  intention  that  tbe  said  annual  interest 
and  proceeds  shall  not  be  sold,  charged,  or  other- 
wise disposed  of ''—must  go  fbr  nothing,  if,  as  he 
was  of  opinion,  a  general  power  to  dispose  was  given 
before,  according  to  the  wdl-known  rule  of  law, 
that  if  there  be  a  gift  in  fee,  and  then  a  declaration 
that  the  donee  shall  not  aUen  it,  such  declantion 
goes  for  nothing.  It  seemed  to  bis  Honour  to  be 
quite  consistent  with  what  was  decided  in  Actcn  v. 
Whiie,  and  wholly  independent  of  Borrymore  v.  BIU»^ 
Brown  v,  BM^fordf  and'  Mborer.  Mtmre,  to  hold,  aa 
he  didf  that  the  atttgnatnt  was  a  gpod  and  vaUd 
sstinment* 


AM«a«— -The  VJae^bttMSflUor  miditwmAe  ooDmoa&rm  mtbor  anlarged. 
TlieIX)EDCHANC£IXOR^Wlntistlie(»>«itiaoo^  The 


i%  <ihat  k  dthe  wiwming  of  tbk  .particuhr  dauae  ?  Itjoiay  giveJbera&e 


Md  ikprWe  iier  of  the  pomer  loMmgii  dmni^  ao^eBtere. 

Jgtteg.— It  dowy  he  wiwildLpd  io^ttwrer  thepinpoae  intended.  The  gran- 
nwrtim^  ooMtriiotien  of  the  words  are  agnut  die  Vioe4I!hancellor^8  dedsian. 
TheJbrualefiBaBe^dinoledtapajf  iheopantB,  afiar  tbejr  become  due,  aooordi^g  lo 
hermpaiaftinenl;  theae  is  aamhug  noae:  than  tliie  tmst  gacB  an  to  ny»  ^dn 
•dafimHofappaJnteanttiaiaheroimjMp^  Thoeisonly  one  thing 

tpokmaS;  theicarea»  werdi  dfwjgaiitifmaJMir  aulyct. 

TheLOJiD  CHiAJ<CEIJ[X)JEL~'If  nojiiyahtwient,  thetniitees  aic  tonay 
iota  her  <9wii  hflnds.  Fa^mfait?  Why^  what  baa  not  heni  afyointed.  Itisdaur 
ilntdoeBiiot  ga  begpond  iriuil  ahe  haa  the  pawer  iotfipmBtf  namely,  die  mta 
ajtertheyteamicdir, 

Seik$M,^WkmKmmKif4jm4mhfKSt;  ikat  wljactjhehaa  power  toap|poiat, 
lOad^in  d^uh  of  af()aiiiiln»ntf^  m  Jo  he  paid  toiler  aan  han^ — that  is,  the 
'ssnt  after  it  beoBBMs^kie. 

Tiie  U^RD  CHAXCEUJOR^TUm  qveetian  is,  whether  diat  ii  not 
aiindtaticn  of  the  power  ^  the  ttniiteafi. 

JieikelL—ThMna^hemm^jmeakyyfAi^  af  ihe  intentkii ; 


.tafficther,  febe«faiaDt«iBailyaBpaanL 

The  LORD  CHAIWCfci JX«>---I  think  At  wixJexMiat  he  itaken  together^ 

AtfAa2L*--Thedactriiiie«f  the  iwowtiBn  <rf  a  power  and  an  interest  only  adies 
incasea  deriving  their «faet  ftam  ^Stataiteaf  Uiet.  Coofv.  QkamberJmn^mkd 
•cases  of  that  dMS,  iUnstsate  ihe»daotriat^  whicii  helongs  toa  different  viewof 
die  law.  The  foundation  of  that  is  that  At  comBMnlaw  a  man  cannot  have  a 
conmonJawipotperanreriMswaiiastale.  Tbe&Uacj  of  the  leasaning  here  is 
dKliaklkigane«n«helhk^4olie4liimil^  What 

wieliMBveGBll  the^Mwer'af  appmntmeotis^  -diaeot  the  trustees  how  to  dispose 
^  Ae  sent  after  It  ban  hnnanir  dua.  That  wsis  intended  to  point  out  the  measure 
•af  Aepen»wof<diifMailaan|;i«a^  hgr  the  casatar  wf  this  paouhar  esUte.  The 
*tiii8t  IS  diuapaUe  of  »diaiSMai ;  wbakaer  -pbasse  limits  the  discretion  of  the 
tfiislftnT,  goesAwnMhaat^be^BasL 

The  LORD  CILiNCi:iJjOB.^--£biW  do  ihese  obsenEations  i^y  to  the 
faammon  joom.? 

AaMaU.— They  anply  to  all  iheJEMos.  Take  any  one.  Take  that  inirth 
Vcsey  [he  nead  the  ebiase].  Vi/iM&kibeaidijact  of  die  dause  >o  he  pud  iata 
Iter  proper  hands  ? 

The  LOBH  CHANCEIXOR^That  whiah  she  4aHBaat  aatidpate. 

£attd/.— Theaewmwnity  af  puipase  throaghaut  thetruat. 

The  JLORD  CHANC£LLO£r-<The  effect  4if  the  cootrary  constrnotion 
waaki  be  in  the  <one-braaeh4ifliheaameaeAenoe  to  lestraia  her  Jfo 
and  in  the  other  io  innit  an  estate  af  which  she  may  dhipose.     I  will  not  put 
)tmA  a  canstrueftiaa  an  4he  dauae  nidess  I  am  oUigsd.    It  would  be  to  aay 
yes  and  no  in  ihenamp  place. 

BeiheU. — ^It  wmdd  luaae  this  praperty  at  her  disposal  £he  can  only  dis- 
pose by  writing,  i^uarded  .by  solemnities.  If  an  estate  be  csested  arith  a  par- 
tiottlar  guard, -sudi  as  solemnities  attending  execution  and  die  like,  that  will 
accompany  it  throughout.  There  is  no  room  for  the  Vioe-Chancellor^s  dis- 
tinction. 

The  LORD  C!HANC£LLOR.«-Taa  cannot  jpve  to  a  married  woman  a 

Eower  to  convey  an  estate  in  fee ;  her  conveyance  is  void :  but  you  may  give 
er  a  power  of  appointment. 


310  BKAL  PBOPEWT  AND  CONVEYANOINO  CASES. 

U^-  M ijij,^  power  18  to  be  coUectcd  from  the  instrument:  it  limits  and 

MnMher  faculdw.  The  trust  relates  to  the  same  thmg  as  the  power ;  the 
Sbject-matter  is  one-4Uiy  other  f™'^*'^",/^""  ^f^f  ^^^x"^^*^' 
ESi  Cottenham.  m  Ttmeit  v.  Atm$tr<ma  (4  MyL  &  Cr.  890),  {a)  said, 
«  The  questiott  nrfsed  in  this  <«e js  as  to  the  clause  against  anticipation ;  but 
I  airree  with  the  Masted  of  the  Rolb  ki  thinking,  not  only  as  it  necessarily 
involves  the  question  of  separate  estate,  but  that  these  two  questions  are 
idoitical  as  to  the  prfndple  which  must  regulate  the  decision  upon  them ;  by 
which  I  mean,  that  if  the  case  be  of  a  separate  estate,  without  pK)wer  of  antici- 
nation  it  must  exist  with  that  qualification  or  fetter,  if  it  exist  at  all,  and  that 
flbere  is  no  principle  upon  which  it  can  be  held  that  the  separate  estate  operates 
durinff  a  «^Tertiire  subsequent  to  the  gift,*  but  that  the  provision  against 
anticipation,  with  which  the  gift  -was  Qualified,  does  not  It  is  obvious  that 
such  arole  would,  in  practice,  defeat  Uhe  intention  of  the  donor,  and  in  many 
cases  render  the  provision  he  had  made  for  the  protection  of  the  obiect  of  Ins 
bounty  the  means  and  instrument  of  depriving  her  of  it.**  Here  then  we  see 
that  the  restriction  on  anticipation  is  inseparably  annexed  to  the  separate 
estate.  Here  the  one  thing,  this  fetter,  accompanies  tlie  married  woman 
throngbout  the  whole  extent  of  hdr  beneficial  ownership.  His  Lordship 
afterwards  said,  *^  The  separate  estate^  and  the  prohibition  of  anticipation,  are 
equally  creatures  of  equity,  and  equally  inconsistent  with  the  ordinary  rules  of 
prbperty.  The  one  is  omy  a  restnctitm  and  oualification  of  the  other.  The 
two  most  stand  or  fall  together.^'  Here  you  have  the  restriotioD  borne  widi 
the  separate  estate/  It  wats  evident  the  married  woman  was  intended  to  h«ve 
the  property,  and  it  would  be  a  strange  thing  if  the  Court  should  exert 
ingenuity  to  dejMve  her  of  it.  Lord  Cottenham  gdeson  to  say,  *<  When  once 
it  "was  estubKsbed  that  the  separalte  €«tate  of  mmarridd  womiiln  was  to  be  so  ikr 
^joyed  by  her  as  tifeme  sofe^  M  td  bring  Widi  it  all  the  inddents  of  property, 
and  that  she  might  therefore  dispose  of  it  as  tifaiM  sob  •  might  do^  it  was  found 
that  to  secure  to  her  the  desired  ^protecti<m  against  marital  rights,  it  was 
necessary  ib  qualify  and  fetter  the  gift  of  the  separate  estate  by  ppdiibiting 
f^ntidpation. '  The  power  to  do  this  was  eetablished  bv  authority  not  now  to 
be  quefttioned,  but  whidi*  could  ofdyfaav^ "beMi'  founded 'vpm  the  power  of 
Mfs  C&urf  to  modM  and  quaUfy  an  iniemt  in  poperCy  which  it  kid  itsdf 
et^eoted,  without  tegard  to  those  nsiles  whirii  the  Wfaasestablbhed  fiir  icgu- 
kting  the  enjoy  tnent  of  property  in  other  ^eaatB*^  Front  these  passi^  three 
thhigs  are  evident;  first;  that  iflbeieisan  indicatiofiofintentioii  toTimit  and 
Irestrict  the  separiiie  estate,  that  will  accompany  it*  throughout  $  secondly,  that 
the  Court  is  bouiMl  to  five  eflfect  to  k,liscauw*such  Hoiita  bouiMl  her  fiicul^  of 
emoyiHetit ;  and  thirdly,  that  this  Court  most  iK>toonfottiRi<tKe  sepamte  estate 
with  property  given  to  persons  Capable  of  oontraoti  In  page  4MoiMdie  Report, 
after  havir^  reviewed  the  bases,  Lord  Cottenham  saysi  ^Sodi  is  the  statrof 
the  authorities  on  this  very  important  qoesltion.  It  iaaaid  te  have  been  very 
generally  understood  in  the  promsion^  thai  the  separafte  estate  would  continue 
to  operate  during  a  subsequent  coverture,  and  lihat  conveMncen  have  acted 
so  extensively  upon  thait  supposition,  thac  v«ry  many  ttmikn  are  interestcdin 
the  decision  of  this  question.  That  eiremnstance  ought  t^  huve  great  attention 
paid  to  it.    For  Che  future  it  would  not  probably  be  fisond  diflieidt  to  obtam 

(a)  Tnllfit  T.  Armttrong  (4  Mji,  &  Cr.  390}.  33ii4  her  wliea  discorvrt,  be  eiyoyed  by  her  ns  ber  sepa- 

Jantury,  1 840.— Lord  Cottenluutt,  C,  Seelded  in,  rtte  ettale,  dttriDg  tkf  dnrertttfe  or  eoverturtt  to 

tkltcMdUitflf  fSOKr^^SivBBM' MMbdt^the  uhleb  she  iMy  aftenrM^  be  enlQerct  i  Md  the  wfl, 

■epante  nae  ctf  «  mioman,  uamaiiied  wben  Uic  iet-  during  Uie  existence  of  mmh  eo?ertve  or  coTertnres, 

tlemeot  or  gift  UKet  effeet,  and  the  be  prohibited  be  iiaable  to  anttdpato  It. 
against  anticipating  it,  It  will,  tf  nat  aUennled  by 
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tbe  desired  aeciirity  tot  the  future  wife  by  olber  means,  consistent  with  the 
well-established  rules  of  property;  but  existing  arrangements  must  depend 
upon  the  decision  of  this  case.^.  It  was  attampted  to  establish  a  distinction 
wnere  there  was  a  separate  proviso  lastiaiiiing  alienation ;  but  it  can  make  no 
difiereuce  whether  the  clause  is  inoorporated  in  the  same  sentence  which 
creates  both  the  power  and  the  inlerest,  or  whether  it  is  in  a  subsequent 
provisob  Both  Lord  Thurlow  and  hord  Eldon,  in  the  cases  before  men- 
tioned, deemed  the  dause  soffieient,  --  The  question  had  really  been  settled  for 
the  last  sixty  years ;  and  the  Court  is  now  asked  to  unsettle  the  arranffements 
cMf  families  by  an  ingenious  subtlety.  Tbeffe  is  no  analogy  in  the  case  ofOtvem 
▼;  DUdkenatm,  Tluit  ease  is  not  at  all  applicable.  It  was  there  held  that  the 
married  woman  had  a  right  to  direct  her  trustees  in  the  manner  and  to  the  extent 
limited  by  the  trust.  That  does  not  militate  against  any  argument  used  in  this 
case.  The  most  literal  interpretation  of  the  trust  will  give  it  a  construction, 
the  effect  of  which  would  be  that  its  two  parts  neutralize  each  other.  . 

Judgments — June  6. 

The  LORD  CHANCELLOR  (Loid  Lyndhurst),^Thai  was  an  q>peal 
from  a  decree  of  the  Vice^Chaaeeller  of  £ng)and»  When  the  case  oame  before 
me,  I  expressed  an  opinion  upon  it  in  aecordanoe  with  the  judgment  of  the 
Viae-ChanccUor,  but,  entertaining  doubts  as  to  the  correctness  of  that  opinion, 
I  directed  the  case  to  be  again  argued.  The  result  of  that  argument,  and 
the  subsequent  consideration  ct  the  ease*  haire  led  me  to  change  the  opinion  I 
had  previously -fonnecL  The  testator,  John  Beckett,  by  his  will,  dated  the 
8Ut  of  September^  ISSfl,  gave  certain- leasehold  houses  and  stock  in  the  funds 
to  trustees  *^upon  trusty  fross:  time  to  timci  during  the  natursl  life  <^  his 
daus^tcr^ SophiaBamferd) oruatm  sbeahould'beduly declared banlowt, or tak^ 
the  benefit  ot  any  Act  for  IlieTrebsf  of  oispli^ent  debtors,  to  pay  the  Cie4r  i«nt% 
inasvests,  dividtads^  and  proceeds  of  such  Icnsebeki  hereditamenti^  stock,  fundf^ 
mod  securilies^  uoto.aiich'pcflson  or  persoBe,'and  for  such  intents  and  puipoffe% 
and  in  such  manner  asSopbia  Bamford^by  any  writing  or  writings  under  her 
hands,  and  as  the  same  Ahall  beoeme-  due^  butnot  by  the  w$v  ofassigfment» 
diarge,  or  other  anticiitetion  theveof,  shoukd^  notwkhstajiding  her  then  pr^seoit 
br-any  fiituae  covertnoc^  dicect  or  app(uat»  ai|d  in  default  of  apy  such  directum 
or«ppMntraeBt)  or  so  for.  as  the  same^  if  incomplete,  should  not  extend,  unto 
her  own  proper  hasids  for  her  sola  andaepamte  ttse^  independent  of  hechusbaqd 
and  independent  of  the  deblB^  eontnilt  and  iafterfenence  of  her  tkm  pedant  at  any 
future  husband;  and  tk ( testator. 4irecled'  that  the  leeeipts  i«^  wri^ng  of  lua 
daughter,  Sophia  Bambol^'  ahould^  o^twilhstaodii^  any  ^siijbpK  c4>^wtare,  jb^ 
be  good  and  sufficient  ^diwdiai^ea  .to.  the.  trustees  ^  the  Jaat^n^nti^ped  iwH 
intei^t8».iiitidiends»;mdf}rooe6ds»  OB  to  much  theieof  as  s|i9uld  ii:^p»|ich>«^pla 
tespectively  be  txpressod  to  hanre  been  reisetyh]^  I  Upink  the  iotentKHi'Of  th? 
testator  was^. that  theiacome af.the*pi9(^Mrty  iShouki  be  k^ptT^entirefor rtheus^ 
of  Ida  daiigbterrand  it  -should  not  be  obaiiged  or  dispoasdi^f  ecu^^pCf^.  the 
aucoessive  payments  should  become  due^^-Hhat  it  isbould  not  .in.  any  way  t^ 
antjcipnted.  It  eould  not  rsasonably  be  supposed  that  ke  .i^ould  bo^oei^D^&jil 
as  he  evidently  had  been  to  exclude  onr  anode  <of  anticipalicm,  and  at  tl^ 
same  time  mean  to  leftve  die  property  eut^t-  tf^  alieoatiom  «ven  to  its  fuU 
extent,  in  another  form.  The  Question,  therefore,  is  whether  the  terms  used  by 
the  testator  are  sufficient  to  enable  the  Court  to  g!ve  efiect  to  this  intention. 
The  trust  is  to  pay  the  rents  to  such  persons  as  Sophia  Bamferd,  by  any 
writing  under  her  hand,  when  and  as  the  same  shall  become  due,  should  direct 
and  appoint,  but  not  by  way  of  assignment,  charge^  or  other  anticipation  thereof; 
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and  in  defiuilttff  aagy  nek  dimetba  or  tsfp&tmtmeaat,  acm  fiv-antfae  aaai^ifi 
inoomritete;  shall  nofe  esfeend,  nnto-  bar  proper  bandk^fdr  her  laleand  apaMla'. 
uar.  Thi»  right  to  appeint  y$s»  not  fm  mt  axercind  uadi  thefventaand  oduB  • 
ineofmebeeaniedue^  and^  thaw  only  l»  tks  aBtanlaC  what  axaa  due;  lad^adt 
of  anysuefa-  apnerintnrent,  iite  vmrn^  8Be.yaad  thoseoaiy^  or  to  nwek-  of  thani'aa 
shdf  not  hufe  oeen  appropiialfed  by  tbeappaintaient^  ara  to  be  paid  into  hv. 
ombandBi  Att  tiriaia  ▼ary  dearly  and  pwciriy  aapmawd^  Thenqjatm 
-wanlainiilia'dtaBs^  ini.,  *^lwrtrnatf  by  way-  of  aMinnwiari  abaDgB^oe  adwa 
amfaipatiBB,^  Tenain^  ta  be  aonatdeved*  The  ^pwatiga  dapgnda.opci  the  eAat 
oF  Aese*  \f oith*  The  dluglner^  SopbiB?  Bamftad^  ipaa  aa#  aUowadv  by  BMaais 
of  any  assigninent,  charge,  or  other  antioipationv  to  dbect  tlie  payment  ac 
application  of  the  lente^  fcc.,  by  die  trueteea;  but  anyaaajgnment^.  chai|p^.flr 
omer  anticipation^  if  eiftetuaiv  would  operate  a»>  a/  direcitiini;  and  tlua  m 
eWdendy ao oonridered  by  the  teatalDr  or oUie*  petwaia wteftamed  thia dlauaa;. 
The  effect,  therelbnp,  of  die  prohibitiBn'  h  to  resirate  Sopliia:  Blanihrd.  ftpm 
assigning,  charging,  or  in  any  manner  anticipating  the  moome,  or  ezeretaing 
any  dominion  or  control  over  her  life  estate,  nnlesn  in  the  form  and  under  the 
leattjctiona  coB(ttuned  in  the  power  of  appomtment ;  aha'  n  preehidbi  fimn 
aa^gnin^,  chai^g*,  or  in  any  manner  anticipiding'  the  sents  or  other  inKana?;. 
but'  she  ispenmttS  wfaea  and  aa  they  become  due,  and  not  befiire^  to  direat  the. 
application  of  them,  and  in  defitult'of  anyaoeh  dhMthm,  they  aae  tobepaid 
into  her  own  hands.  I  think  thia  Is  tbe  tma  tisnalnictiao  oS  tbia  danae^  and 
it  corresponds  with  what  I  oDnndertb  ha^  been  the-  manifcatr  intention.  <»E  thar 
teatator,  viz.,  that  the  continnanoe  of  the  inoonM  during  faia<  daughterV  li& 
ahould  be  aeoured  for  ber  benefit.  ThiacasedDeanofc'in  any  dagpae*  depend  vnptm 
tbe  terma  of  tbe  leeeipt  clause ;  the  observatibns^  of  tbe  learned  judge  apont 
that  point  appear  t^  hai^e  arisen  from  wfaaf  oecnimd  iobideAtdly  in  the  aoaaaa 
uCthediaauBBKin.  I  certainly  do^ not  understand*  that  this  dadrion  iftnnledo» 
any  auch  ground*  He  considered  that  this  (piestion  camto  within  theprinei^ 
upB»whid)  be  had  dedded  Murrymare- v.  JSAh;,  via.,  that  where-  a  lirailai. 
power  of  appointment  is  creatied,  and  in.  deftuit  of  exeeutfaa  of  aneh  powes^, . 
the  eatateia  given  generally  to  the  aame  person,  it  is  competent  in  the  daoca 
toi  dispose  ofthe  estato  wittlout  regard  to  the  power;  the  exoention.  of  which*  ha. 
iaat  libarty  to  waive  aid  abandon.  Tbe  queathin,  howevei^  ia  not  aa  to*  the- 
pnndple  tnuastated^  but  as  to  the  applicatiott  of  it  to  the  preaent  OMe.  I  tUak 
It  haa  no  auch  application.  The  raatrictiou  againat  antidpfldaD»  extenda  to  tha 
whole  gift.  That  ia  the  true  conateoctionof  tbe  begueat,  and-  it  conssaponda 
with  what  waa  the  manifiest  intention  of  tlie  testator.  I  mi^  fiirther  obsevte,  that 
the  receipt  clause  in  thia  case  is^  in  all  its  material  pantsv  the  aame  aa  ini  the 
aettlement  atated  m  tbe  case  of  Ba$ion  v.  Britcw  (JacOTS).  That  was  acaaa 
vevy  much  considered  by  the  Court  and  the  Bkr;  but  it  vmdd  have*  beoa 
wholly  unneceasary  to  dlaonss  the  hnportant  question  there  deddsd,  i£it  haA 
been  supposed  that  the  clause  would  have  admitted  of  the  interpretation  g»ra» 
to  it  in  the  present  mstanoe  by  the  Vice-€hanoeUDK  Vor  these  teaaona  tUa 
appeal  must  be  allowed; 

£ethelL—The  effbct  of  your  Lonisfaip'a  allowing'  this  appeal  is,  that  the 
demurtar  totbe  bill  ia  allowed  ? 

Tbe  LOED  CHANCEtLOB;— Tea;  but  tbere  wiU  be  no  coats  af  tha 
appeal,  (fi) 

W  '^«««  ?f.  Bam^t  w.  Meme  {mie,  vol.  i)     teed  on  the  smnd  UffnmeBt,  hat,  howcTer,  vimstl  , 
iMd,  ia  effect,  dedded  this  questioD  iathe  same  way.     ttae  point,  both  on  principle  and  anttiorikt.  beroad 
AflrvMSonaa  maaner  in  wmcli  ana  aaaeivaa-  nnaai      doubts 


L 
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'am  viaE-oaAmoEmm.  of  smolmtd. 

iFridi^  JKlmmdmr.6, 1846. 


ttf  wni  ■wriiy^A^  MMJiiMf  Awn  Jfl|  2MI  ^ipmr  «iK|f,  io  M^pmd  hmr  daum^  iltr  4^  j — 
'Airf,  to  be  wiiAm  ike  rulee  relatimg  to  reetramt  tipon  miarrui^e,  mutJker^fote  «otf  ifpoii  gt»mdi  vf 
^ptMiepoHey, 

BITm  iBdflBlHi«^,bcttiQgd4^  180S. . and  made  beftwam 

John  Wslah  jo£  <tl»e««e  ^lact,  juul  SiUaahetb  ElWraqgh,  then  EUaabrth 
GuAh  «piiHlBi;9«Af  4lie  ^^tbar  met,  ^recLdi^  .o^ttmn  piyqaipwle  «d  ocmsideratiaiis 
llviein  axeimd  ito^  ^  jwA  Jobn  Webb  4i4»  in  punnonceof  Ibe  aaid  aecited 
funponl  Aod'MQikUmtiQH^ior  Jbamadf,!^  eoieoiiters,  mid  admuustrnteei, 

AManant  wiih  Ibe  said  EUaobetb  SUbpcpiigh.  then  Blmbeth  Castle,  tbat,be> 
the^d  2ohii  VWaUQ|»  hia.eaaeQiiloni  .and  adiiiiiU8|ratoi&  mould  ptQT)  t)r  cause  to 

.  be  paid,  iiurtp  the^iaid  F.tiwbath  ElbfVQMgh  for  hex  lif^  sulgact  to  the  pwviso 

.  thwfiiyiftar  ^coptainedran  aoimity -or  dear  marly  8um*of  4/CU.  .payable  qi^artedlBr, 

.  m  thmeiA  joEmtioiiad.  Aad  in  the  said  im^oinre  thaie  was  oontained  a  provisiH 
that  in  csase ibe  said  £liBaiielh£lbQi9oiU(h  abould  at.any  time  thereafter  ha|]|)an 
to  maofjr  vitb  avgr  penon  or  jieiipBaiis  i^bfiiiifoevaib  tben,  from  and  immediat^ 

.  iOer  bar  raaidage,  tbe  asid  aimuily  ory^^^um  (xT  401.  sbould  be  red^od 
la^the  aanuity  ar  jWKiy  >ama.af  itOLoiily^  wbicb  was  to  he  ps^aUis  tp  h^  ficQP 
IhsftijM  4if  tbar  manjafle  for  the^renudiider  of  her  li& 

Elioabetb  Castie  famained  a  feme  ecje  uiitU  the  month  ^f  October^  laQj^^ 
idwn  ahe  iatmnanriad  with  Sicbavd  Elboroughy  her  pcesent  husband. 

Thaaaid  John  Webbvby  his  wiH,  boairiili;  d^e  the  Slat  day  of  July^  1826, 
ratified  and  scNafinnad  ibe  said  indenture  afjthe  said  1st  day  of  Hay,  1802^  jn 
^  awards  foUowinff^*-^!  do  hereby  jratify  and  ocmfirm  a  certain  indenture 
tflnde^and  aacacntsd  oy  me,  heariqg  dake  on  or  about  the  1st  day  of  May,  ISfB, 
betmesn  myself  of  the  i^ne  jjait,  and  Elizabeth  Elboroiigb^  then  laizabeth 

JCastle,  of  the  paaUhof  St*  Giles,  JSLeading,  in  the  county  of  Berks,  spinster, 
^  the  other  jpavt.^' 

The  testator,  Jdin  Webb,  died  in  March,  1828,  and  bis  will  was  duly  proved 
in  the  proper  Eedesiastical  Court  by  the  executors  therein  named.  And  it 
iM^aaied  that  vthe  testator  duly  paid  the  annuity  during  his  lxfe,.and  William 
jSiitler  Webb,  the  plaintiff  in  the  ocigiiial  cause  of  Webb  and  Grace, paid. ttie 
aPBual  sum  of  20/.  in  (respect  of  ibe  said  annuity  up  to  Christmas,  ISSS. 
Xhe  Master,  byhisrepoct  made  in  the  oauae;,  ^bearing  date  the  SKHh  of  July, 

-  jcUMB,aertified  that  he  had  allowed  the  annuity,  and  Uiat  the  sum  of  90/1  was 
due  to  the  said  Elisabeth  ElboroMgh  for  arrears  of  the  said  annuity  of  20/.  up 
'to  jliidsammer^^chnr,  1688,  and  thiri^  the  said  testator,  John  Webb,  had,  by  bis 
said  will,  chamd  hk  Teal  estate  with  tbe  payment  of  the  said  annuity,  and 

.  'died  aeiasd  of  the  said  leal  estate.  The  Master,  hy  his  j^eport^  dated  the  17thx>t 
Mttch,  1846,.attd  made  under  an^nrder^tf  the  28ra  cf  May^  1845,  found,  amimg 

r«<4lKr  tfaings,  that^die  state  *ot  facts  nanried  in  on  behalf  vi  ibe  said  Bichaid 
Elborough  and  Elizabeth  his  wife,  submitted  that  the  proviso  contained  in  Abe 

.  said  indenture  of  the  1st  of  May,  1802,  for  the  lessee  of  the  said  anninty  of  401 
^)  Hijiii^sUhj  C^kM.wmra,  Mag., 
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or  a  reduetion  thereof  to  an  annuity  of  90/.  in  the  event  of  her  marriaffe^  waa 

.contrary  to  public  policy  and  ^holly  void«  and  stafted  that  until  after  the  date 

bra  declre^  irf  the  fMt  day'of  Mardi,  IMlVth^  ^A  BSehAid'^lbbnnigfa  and 

4Bfiaalie^  him^^rittf  wiAif  th^^iavalidity  ofi  jMh  mwiMo^mndf  (tglaUy  rignarant 

,!ih^  tjb^.::br  ^^i*^  mjtjnm^  to 

?«r  vmicBA  aganietdiha^^aaickrBstalA  £ur^  aay^^  tbiM^u^iHiateii^«bnuityo(^iS%  par 
£k£mataoii|  M^.^^^ 

'AjitltltM'aiS^Pthie'^  indeirtnre'witt  will  'lif«tbd^tettati(r>tocanraiittmMo£f4JEML 
.*ayear.ax)|cl  tliej*jwAr8,,xwreq|.5v^i,./^   .r--v,.:>  i,j  ..j  ,^....,j»  ,,,,.,  t;^,  ^^j  >:..Miii«. 
'^^  "^Thtf  flaifihMattei'ji'lM  Mv  k«t4n0K«ioned<«epeitt,(i!miod>dMtt^ttae^ 

Richard  EHwttongh^^ittife  £t•8amrtbI<blS0lraB^e4lnd^fffDM»^tbe^lilar^     ^i^^tm^e 

j*it^3^|ir^^^a^^ 

«fiiaBibi»yiitt)i»8peet  e£lfa»cfiaM  aiiBiii^  v^^  fttieJAaffnifiM^^ 

Ima  masoif  Ay  tte.md  »ta)te  of  liiaUiam  ^^  «^,€^4Pf^<i&'l^^^^ 

'of  |iffty«''lM0;  l^WM  aH«JG^'thttt'th(er0'%to<dtieiii>«re«^ 

•^  irom  octoiM;^  :i805»;  mm^  i^^s^  mrpAgp,,  to,  mM  ^IS^M 

diite  of  the*  te^tati^s  death',- B^'pcrriod  t)f  tv«iit7»twe'>yi^ra'aad;a^lMjf^-4^ 
and  iwm  th^  Ist  of  ^^(Oj;  l8Jff;  to^qh^tijtA^^^^^  ^888,.  ii?)  "tb  frMchjtirile  the 

'mdd'WHIifltoi  B.  Webb  paid  ibe  «MlaFuai>al«n|^of  fi(M.mjre8pect«thereot,  bring  a 
period  cif  foui^  yj&ar^  ;«nd:  three  qidiftetS  €f%  ye&lr;^,fiAdr'i\ieti  then*  was 

^  due  in  retptet  of  the  aaid  anauky)  from  Chmlmafli  1833,  to  Jif  idsuminer,  1845, 

"Wng  a  period  of  twelve  yeart  ftnd  a  h«flf,' SOOf. ;  wild  it  was  thereby  submitted 
that  the  said  annuity  of  40/.  and  arrears,  iliereof,  up  to  Midsummer,  1845, 
timountih^  to  1,646/.,  iras  a  charge  upon  the  real  estate  of  the  said  testator; 
and  they  submitted,  therefore,  that  they  were  entitled  to  an  annuity  of  401.  & 
'year  utia^t  the>aid  indenture  of  the  1st  of  May,  180S,  and  that  there  was  due  to 
them  in  respect  of  the  arrears  thereof  up  to  Midsummer,  1845,  the  sum  of 
1,045/.,  and  that  the  same  ought  to  be  paid  out  of  the  fund  in  court  to  the 
credit  of  the  <;auses^  or  other  the  real  aha  personal  estate  of  the  said  testatmr, 
and  to  have  such  a  sum  of  money  set  apart  out  of  the  said  fund,  or  out  of  the 
estate  of  the  safd  testatot,  As  would  be  sufficient  to  answer  the  growing  pay- 
ments of  thesaid  annuity  of  402.,  and  to  have  the  same  invested  and  secured 

-accordingly.' 

The  said  Master,  by  his  report  of  the  day  of  1846, 

-^jertified  that  in  considefatimi  of  the  said  state  of  facts  and  charge,  and  of  the 
-evidence  whidi  bad  been  produced  and  read  before  him  in  support  thereof,  he 
was  of  opinlofi  that  the  proviso  contained  in  the' said  indenture  of  the  1st  day 
of  May,  1802,  for  the  reduction  of  thfe  isaid  antiirity  of  40/.  to  tn  amiuity  of 
801.  ih*  the' event  of  her  marrying^  was  not  oontrarv^  pubUc  policy^  and  »ere- 
fore  not  void,  and  that  he  had  therefore  disaHowed  theiMrid  ^harrges;'  \  -      --- 

To  the  Master*«  draft  report^  the  said  Richard  Blborougb  ana  J^ssab^V^s 

wife  carried  in  four  objections,  Wh*eh,  bemg  ai^iied  bcfora  faimy  hedisidlowed 

the  same,  and  issued  bis  report  accordingly.    To  this  report  th<^  ^Id  9i^rd 

Eiboroiigh  And  wifs  petitioned  the  Court  lor  the  Matter-tf^  reviow  hisfepaol* 

BttheU  and  ITiiw/anfcy,  for  the'^titloh;  dted  Moftl^  r;  Renmsman 

(s)The  Briadplei  itp<m  ^Ucb  the  Csmtt  katt  ^  «poD  jmirriSM»  mif  be  mbd  ii  tbst  .«f.  Mo^itjf  t. 
optidedia qMCstf  rpjoit^  .«»<MtedHifiNJiil    <taiii>><itifpHsw,5ys|ia>C.yiiM.SiS).  TlMrea 


■jtSb  twcntr-oM.  orbe  mSrnea  under  thatiige,' '  between  «  ret^alntflrVieli  4M>ertted  m^  eraSSft 
^(%^e  eoi^:'^MilrM^  i^^iA«'lii|MUSlr'''|ft^^^  t^M^tilMiiiia 

liar  reetr^nt  (knaiWMufrJi* 
r  iv«e-(U»-  l»^tf«  gd^  >£. 

Bon  the  Quettion, whether  there 
raUMof  the  add  treet  mooeyfl  tocher  chUdM;    wntftgift«V«*t>i^dbr.'11U?  there  ktotnM'1fii%« 
i)|£T|^iiiA«iii:ig|I<diii#MfBlH^^^^  m  M  liwM 


«»hliiBiiplMmadiiie|«,1W)m^B«n«M#9%/Mia^  P^  wh»oh^im«]re4h|s 

>  4Att%hielHfce:siBKiiHl<  t>e  wpt.<Wig»  th#re  i  then etQf^tu^tktna^ftetWpf  the erMoC^iar- 

.  illpe.fthe  foloi^  MmM:-^t*Jf  eoMgiMMV'^    /iaMftp?  whether  it  wfs  n9tfi  complete  tnlhi^^tiMi 

Che  eootinual  ntfvoiu  AlbRltT   tfndef  Vftfeh  «y  'Dft«irbteontJ,mtoiiimotrHiatb^buM«te«Mi^ 

-^  te^er  MntfiMt  to  IMi^  ^(lUgMlr  MH^  >  ^hnydniMf  ceHlary }  iMitf  !u«^wMlM  ¥a^  timt 

^  '«id««nrt2itS^atidlx^  Jr%  'ebl^&Slo}'  'S$^c?  tS^SeltfeV  ^  lau^^t  the  ^MtflZr 

'  lierrtlf^Itfee*itiiri#fehMfe»b^belt«»|liMiMloa,i    htl  eo  JopMied  hiMelf  aa^  Impiyct  in  Ipit^Mta 

:  foolof  th(»  aevfeml  JNitq^t  and  h^yieftK  ,lf,tef  ^^ ;  to  er«lte^||«n<ral  rffltri4n|,iipo|i  the  marriace  of  hit 

ipi^d  will,  to  oiieet  that  mj  trustees  and  ezecn-     daqjrhter,  and'th«  llferilUtion  ofer,  isAfk  M^  dft^'t 

<  tbb'shaJl  apply  aBtecbey^Vt^^eathM  t^vij  Mid' '%ar<Uicfeb»jpylai^/adS0«fM.  Thaupcm  th«  Im 

,  dlM«ltorferkerqMa*dbi»fAt  |o  iMMh  naMMf  aa  "  of  the  loatnmf ala  (oae  »«dttia  UB34  and  the  other 

.  thqi  shall  tbinh  flt^aad  th^  viest  for  her  comfort  and    in  1 6s6,  wherein  the  tesUtor  does  not  speak  of  iny 

we&e ;  aad  lajlAl  ttid  tilodi*,  thtt.'  for  the  rea-  '*ne%  f4el%iMbcro«ehrrMvbUiar  eMiti»iMai deUlttf 

^MaafaieB«id««yialAil«al|hUr|KaifaMeh4iIn0^r  yredtceihyaaaateeeden^eaasc^^  there  wMireeof- 

.  at  aaf  timet  CQBir^  matrTmonr  \  and  In  ttse  of  tha     nitioa  bj  the  testator  of  a  capacity  on  the  part  of 

marriage  or  death  of  my  said  danghter  Mrari^et»    bis  dau^ter  to  contract  Hnanlage,  «nd  tbetiisNit 

HiM  I  ditvet  that  tiie  tr*sl»M  aid  ekeeitoft  ftr  tiM    AvfkbehsldtobeaeeiMHIkMial  gift  in  geaeiil  fa- 

ti^aa  hdair  shaU  atabd  noescsaed  of  all  the  re^-     straint  ctf  marriage,  bj  which  the  tesUtor  sought  to 

daary  stocks,  funds,  ai^  securities  which  I  have     ent  downaaiaterest  wMdkhehadgHeabylfeatiill, 

'  bei|«ieathedtoher,aameiitiBMdiaBbysaM'WlV««4    MdthsMianafoMaBiiditte. 


Mf  and  tf«aafer  wia  haV^part  UeMf,  aado  my..  Jath«caae  of  ;9caff  v.  TmUr  (a Pick),  to  which 
daughter  Emam,  and  the  other  half-part  thereof  frequent  reference  was  made  in  the  above  ease  of 
mto  and  equally  bHwee*  my  ae^ewa  WUBaiD  Mor2iy  v.  AoiaoldsaMy  tie  tartator  diraeted  thai  if 
ReBDoldaon  and  John  Daltoa,  and  my  nieee  Mary  his  daughter  M.  C.  nsarrled  with  consent  of  bar 
.Harvey."  mother  before  twenty- one,  a  moiety  of  a  sum  of 

tbe  testotor  died  iit  18^7,  and  on  the  9th  of  Ja* '  doulh.9aa  AunditfM  sUcMMrWaetUed  to  bar  aepa- 
4iiify,»lM2,JU»daiig^ttrlfai|pBBtintonMirlediiritk  maeaaeaadforhariaaue*  aeeoidiaf.tothedicecttoa 
-^Xiaakaa,  ofie  of  the  emsci^ra*  laaoaof  the  mar*  of  her  mother  ;  the  other  moiety  to  be  di^poaed  of 
riage  waa  bom  subaequeat  to  ^e  fllfng  of  the  ori-  aa  the  daughter  M.  C  ahoald  Udak  lit.  If  alM  dtod 
tiaal  bUI,  wbidi  waSAfitodi  Mkiittda  tha  difaedaa nf  ^  «mamirted'bf«are  her  age  af  «wanty*ftva^  the  whole 
.  «^  Gaaat  rfafeethig\thp  Hi^ta  of  ^if  partiaa,  b^ .  to  go  over  to  the  mother,  who  waa  the  gea^  real- 
eoaaequenee  of  the^  marriage  of  Id'argaret ;  the  aald '  duary  legatee  to  the  testator.- 
imiam  AeoBOldsoa,  aa  oae  pf  Hio  defeadaaia,  aab«  -  Tba  dangl^bsrt  whea  Ae  ^paa  only  eighleaai  aaara 
ailltiag  that  apoak  the  nyiariafa  ^  Btointfif  ,t]^    of  agey  aianied  the  ybdatUf  againat  her  motWa 

«9r'a  nea^duary  eatate  became  payaUe  to  ^e    advice,  which  marriage  waa  cooaidered  by  her  mo* 
perrona  namol  hi  the  ae^oud  codltfL        •      '     tlier,  Urom  various  aJrewiaatanrfi,  an  isaplovideat 
ll.waa  adarftladk  la  tha  aafluia^at  of  aoaMalibr  .aaaMh.     It  was  hdd  by  l^ord  Tbwrlow,  that  the 


ll.waa  adarftladk  la  tha  aafluia^at  of  aoaMalibr  .aaatah.     It  was  heU  by  l^ord  TbiKrlow,thi 

IMfBirat  and  her  hmbf^d.  that. a  teaUtor  might,  reatraiat  not  being  general  but  partial,  there  i 
In  aoaie  eases,  create  a  tidldHii&ttalidn  of  property  '  illcgali^  ia  Che  proltitoltlaa^  aad.tbat  the  dai 

4MI  marriage,  and  thahflio  migli*/alMliia*oaatp.  hariag  asaiHed  at  cM^  ,  impnovidfiatly^  -aaa 

^mmk  that  tfant;  b^pl^  da  ,^  eaaea  it  waa  always  a  againat  the  aaxiouspnmlUtion  of  the  mother,  never 

$eaUon  onntentioa  whe&rlie^  really  laeataa.  bn  Sm^  uader  the  desMlpSSn  to  which  Har  gilt  of  tha 

aachaa  eveat,  the  benefttof  the  oljject  ia  whoaa  aaaaitiea iraa attached.    Itwaa  Iheiafoce tuidr aaA 

Atvoar  the  legacy  to  Ifaaited  over,  or  whether  It  be  forated  part  of  the  realdae,  aad  payable  to  tha 

to  ddmpd  Ilia  eaKbwy  af  the  kgatee^  orv  la  other  aaaignaea  of  the  mother,  she  having,  after  tha  tea- 

awwda  tha  nWa^loa^la  finuaa  aif  maiiajaim  wai  lalw'a4oath»heoamabBaknipt, 


1SI6  MEAL  PBOPEHit  mm^s&tmMkJascatQ  gabes. 

the  public  policy  which  rendered  any  jnovision  ^stt^r&iUfMh^g  mawiigc^^bad, 
was,  that  ii  was.  o^siderefl  the  nrast  wn^ficial  ^ffiing^fiif  a  stitetolie  lAb  to 
-see  an  incveate  of  popttlation,  and  'the  multitiide  of  te-mlijedts.  A17  prcK 
'  "Mdans,  ^thenB&re,  wlufih  steaded  to  fruateale  that  ol^aitf  4«ace  flIgactiQBMle. 
,  The  law  considers  that  fhe  husband  ]iaaa«pedest)f  inteiest  in'theTidflJ|rf-t>f 
;hi8  mi&  {for  lihe  .mainteoaiice  and  general  henefit  of  tkeb  childisn.  In  ihe  nase 
hefote4iim,^hetc  seemed  *to  be  no  olherTetfl 'motive  in ^Ae-disptttgd  clameAan 
rthat  .the  provisions  theaein  xontaiaed  .might  ^9perate  as  an  inducement  jCbrdft^ 
'lady  wyttotnanry,  and  {saring  she  ^nij^fat' do<aa  witwttkstaBdiag  his  wiihasto 
ihe.oontrarv,  he  had  that  oljject.alone  m  view.  It  was  his  Honour^  Q{Rdbn, 
"riierefare,  that  the  proviso  for 'reducing  the^annuity  in  ease  of  .horjnanyiagVBs 
4^n8t  the  genend  rdles  cf  public  pokey,  andfbec^fote  bad. 

Declare  ^uxt  ikepremMo^  fiedueing  tbe^amiMiiycf^QLtoSDLiie  voUy^mul 
Jhat  thepeiitwners  are  entitled  tothe  tnmuihf  cf4f)L  and^  mfmrt 
from  ihemamrioffe  of  the  fmale.peiiiio»er  mSO&LamdJoprovte^gr'M^ 
same  aeeordhtgly.  Refer  it  back  to  the  Master  to  review  his  iijMii, 
and  iahe  the  wxount  rf  such  arrears*  The  easts  cf  ihe^UionAf  Jbe 
added  ^0  the  tJonoHtit  cfthefimd. 


THE  XORD  iGHANGEELOR'S  COUIKr. 
Mqy^andJune%lSm. 

'&fttiwtu^itt^i^iM'itftMtivuHtApti&t§9ittkilfttiBiiji^^ 

Where  an  anntUty  wot  ffwen  to  irutteee,  to  hepM  mto  fkehtrndt  ^  mMlU  mdlepemm,  ^fkf  ii 

ieemme  due,  imiil  he  Mkouid. attempt  'to  ehattg^e,  antia^mter  or  ematumber  it,  or  tUl  009  other j^ar^on 

akmid  elatm  theettau,aRdqfietitaardt,  t^Mm  truet^  4q  M  applied  ky  thetrmeieeefir  tkemigptri, 

ttathmf^md  mamtmamte ef  ike . %g<ttf, M  wa»fhM  tohaa  kemtfieiat  iaiaraH.m  the  Ifpskt, 

kkmeoiaemeVfPaeeedta'hiet 


Property  may  be  eoUmHedwetO'he^ferfdted,  or  ymem  ^aer,  te  ike  aamd'^tihe  4mahMmy  t^fetha 
tt&tkee,  hea  it  eaimat  heHmUad  earn  to  give  him  a  emOimrimy^ntefatt  ifier  imehemy,  wtbkk^mUi 
not  paee  to  kieaeeiytnee. 

npHIS  was  an  appeal  Jbom  the  decision  of  Vioe-Cbanoellor  JEnight  llnice, 
X     who  held  that  the  |ihiintiff;  the  assigBae  under  the  InaoUent  lUifeDrs 
Act,  John  William  Astley,  was  entifled   to  an  annuity  of  40(K.  a  jear 
ibequeatbed  to  the  insolvent. under  the  fdhmiog  GiieiMOMtancess'*- 

TVancis  Budcenfield,  by  his  will,  dated  the  17th  of  Sim,  18SB,  g»ve  eeflam 
oeal^estates  to  ttrusteas^^qpon  trust,  to  levy  and  raise  yearly,  during  fhelSfe^of 
his  bivther,  Jdhn  William  Astley,  one  annuir^  or  J^y  sum  of  4MC,  wnd 
in  .case  of  his  death  in  the  inleeval  between  any  .of  t£e  daya  therein  menfiocved 
for  payment  thereof,  then^  propertioncd  part  thereof  «fip  to  the  time  of 'death* 
.Ana  the  testator  directed  that  ihe  annuity  anS  proportional  part  jdare«|id 
ahould  be  dield  by  bis  aatd  ^tmstoes,  wpm  ttost,  for  the  yewopol  WPP"^ 
j^thiqg,  jmd  maintenance  of  'his  said  l)rodbe^  so  as  not  Xo  be  siilgect  or /oifile 
to.the  daims^of  any  ijMmon-or  {peiaans  ito*vdiamhe  ri»uld  attempt  toadnn^ 
anticipate,  or  otherwne  encumber 'the  same;  or  to  his  cve^ors  under  a  oqIih 


sir 


vAmmkotflmukm^y^aBrwaifAtt flmlfae niktofiamhrmt dAtora;  arfixlik 
own  ooQtiol,  ocmtncte,  debti^«r  odiaraiapgBinnite  And  tiie  tsatatovdedcrnft 
thair  the  mUi  mmaitf  AoaUt  W  paid  t»  bit  «d  bodMr  Uindf ,  ftosl  tim  to 
tiflWrwfam'aBd  «fintb»M«M!  drndd  hnom  due,  ootil  be  Aouldattempt^tOi 
cbMfe;  ulainpatev'  m  aAemnmmewaal^  the  sma^  ov  unttt  «D]f  other  ptrma- 
or  penon  nofffatolHBn  lie  seme';  and  fbow  and  after  aacb  attempt  or  daim, 
thesmne  sboiw  heapjpMedi  if  Ue  «id  truiteeiv  •'  SDme  peraea  under  Aeir 
disBitiDn,  lor ortoDMm  tfaepenonal  sopport^  dothimK  and  mainteDanoe  of  hie 
said  brother,  and  for  no  other  purpose  whatsoever.  The  testator  died  in  IStS^ 
and!  tfas  tmsteea  paid  tbr  nnvity  to  Ji  W.  Asdef  to  Deconber,  1841.  In 
Mm  VMIt^  Asd^  toak.  Ilia  hnsfit:  of  the  Dhsbfi^evt  Dditoca  Act,  and  tbr 
pbButfff  waBappsinted.hia  asngnee.  The  present.  UU'  was  filed  finr  die  parpase 
of.  abtannng  tte  ansui^.  Th»  Viee^^faancellsr  emstrued  tfaia  bequesa  to  br 
a  tmst  ibr  die  bsncit  of  the  iaaaiwut,  and  bald:  diat,  aa*  aooh^  it  pmaed 
toi  hiv  astfgnefr  nndsr  hit  jwaabwney..  (a)    Ftam  that  deerse  the  insehvnl 

MmtteUr  suppnted  die  Vico^SfaMoellor'a  deoney  and  eontmded  that  m 
baMdciaL  iateiesi  ODuld  beUnntadtaanadak:paMnyBOt  underdiefdtadWik]pi 
of  ^caferture^.8a«s;to  be  indfaanble: 

WndufieUt  and  Bmriesr  &e  dia  apped,  ccvteBdad  diae  dns  oonstituted  an 
iJiasMlhiii  totfar  genenJ  rule,  wbiabwwnoe  denied;  The  estate,  onr  Asdm'S' 
insolvency,  was  forfeited  to  the  trustees  of  the  will,  who  werrtomake  aaomev 
piwisiibD  fbr  him.  He  eilsd  and  BBimBd  to*  Dtmmeit^yF.  Bedford  (6  Tenn 
Baports,  684);  (6)  Shee  v.  Htde  (1&  Yes.  4i4^;  (e)  GfMmi  v.  Crm^Jmrnt 
(l»afam  641^;  (til^'  Tw^m^  y^P^gUm  (I»Sim«  487);  (e) 


mnmHi/IMbtmdri  abtamt (1  CML CL a 40l«. 
7fkA««0t,  1844.  ThsMlowiBgUUMVioe-Gkn* 
erilOiPt%MlgiBflDt:^*<  I  wiik  t»  be  nndentood  m 
noNSilis  afopjaiog^  nhilfcgrate  tMMMtiltoi 
br  Mr.  Bcalet  an  or  ueaotmstorially  dbttngoitb. 
sMejkwii  tbeywtnt.  If  they  an  not  ao,  than  I 
BrasSiwtpadtftmjf  dwaant*ffliflHPaB*  Iti  tile  paaaaiitr 
caaa,  I  mast  say  that  I  have  BO  doubt.  HMvalinv 
danaa  of  forMtue,  no  dsaae  of  eeater,  no  Umlta- 
tioB  over.  It  ia  aMrely  a  irardy  trust  fbr  the  bene- 
attHbaiaaaii«a^  aiiiwgm  fb<baf  i 


aoa*r  daatt-tei  1ii»^4lb  md  ebndi«ir<fa«cM'th«t, 
if  biasoneboald  aaslg«  o»  oha^ga  tha  iaISreat  t6 
wUeh Jie  was  entStledfor  Ufe,  or  attsnpt  or  afrea to 
io  or  ooMattffliy  aeirvkeffebrtbe  snaa.  or  aar 


■13^  aetr  pfcutby*  tbe  1 
part  thereof,  might,  if  the  abaotete  piopertT  tbaaaaf'  T 
'  ttlte|b»lbifcilaA.to4vl 


waieTeiMiBi 

iB  asy  wrsoB  or-pCTsonr,  tfaSD  thr  tnvtees  sliDald 
pay  aad  agply»tha  wM  latwwt  for  the  matateaava*  ) 
ami  support  of  his  sob,  and  any  Mrife  and  child  or 
children  he  nd^t  have,  and  for  the  ^vcalJoa  of 


paiA^iBfeof.tiKlhBiiJ 


ba 
aspt  6S4}.  Ttb 


May,  1796.    Klac's  BeaoL— A.  by  wiU  0ave  an. 

taB.,  dlfeaaa«4intB.*areesiproalyshaidd 

iorlt7%s*B. 


beadManeior 
aaiMhatif  hftdM,  it 
B. .  baaasM  a  baalmpt,   aad.  the 
the  aamlty  witk  his  other 
k|  thaCoarttasM 
iv»Aia(l»yea.4a4>;.  flfch  Masah,  1SS7« 
Gfantv  H.  B..^4rcatator  ' 
^smia^       " 


shaaM,  i»  tiai^ 
r  tha  tsi 
The  Vlefr>Ohaa* 
ecllarheld  tha4thatiaBtlBsrtlia.beBefitiof  thwsoB, 
hUwIfaaadchiidseD,  wasvaUd^aad tl«tt|ivasali^ 
neea  waca  aot  aatltlad.tomny  part  of  4he  provisioa^ 

(«)  Twopeny  t.  Pcy/ea  (10  Siai.  487).  Mtto 
Febniavy,  ISAU.  ab  LMMsAotShaAwell,  V.CBb 
—Die  ttataCrit;  ia  taer  ^MU,  made  a  gift  ta  l«r 
aepbew  lbr<  Ua  1Mb;  sto  allaiaaaJs»Ja  a  oodbU, 


to  the 


baqasathcd  aa 
^_,  ,      ^  toftdLiataaia 

log  to  aeQ,  assigB,  charge,  or  dispose  of,  or  empower 
aB3^aHaaartD'iaDeNav  fte^,  ia "tfte  ladslr.  eompwheaw 


ro»  tiia  Boilai  luMnbal  the 
fonMOii  waabrohsB  by  tha  saa  takia^thabaaeftt 
6f  laalaatAvaatAotw. 

«  Wi.  GbihlyBt  VK.  fl»aaj»a>sf  (10  aim*  Si^  sstt^. 
Janaaqfv  1S4S.  air  Laaoalat  ahadweUr  Vw  C*  B.<r- 
tW  teatatnr  baaaaatlad  hla  lasUtaary  eatate  to 
tMatess;  mid  ijliH  amhiag  a  pjuililwii.nati  nf  IS 
iw  tha  baBaftt  of  hit  soa,  for  hia  life,  aad  after  tha 


rapt  and  a-iaaatle,  revoked  the  beqaest  for  IttI  ts 
hcft  naphaw).  aad*  iMiiBUi  bar  aiaaatoiav  darfar  Ua 
HfeitaaBplyfbr  Mr  isaia^amiBs  mA aapjert? aad 

for  Daotbtrpuposa,  the  whole  or  saeb  part  of  tha^ 
inteamt  of  tbairpartlMr  of  tin  laaidtir^vriikl^  b^ 
her  will,  sbehadbeqaeallhed  ia  trust  for  biB^  ataask' 
tine  or  tilnsi,  ia  saeh  proportiaB  aad  ia  siaoh  ama- 
nerastbeysboaMjia  their diaentlon,  thwkmaat 
«axpadleat. 

the  Vtoe*ChM>cdior  thaagWuit  woald  ba  iaspoa* 
'sibla  fcr  tlss  caiecatora  tb  sapty  the  iaoouw  of*  the 
.traaSfaadfortha:baartt  af  tha  aaphsw  mjaaaaty, 
or  for  any  parpose  heneSeial  to  him,  whi^  was  i«t 
comprehended  vadAr  the  tbnas  "  malaliaaaee  i 


to  appljitla  whal4  of^haiBfanalbr  IteMtaSi 


■I*" 


3W  HEAL  PROPESnr  AKD  OONTBTANCIMG  CAflBS. 

HaUeiij  in  reply- — ^There  is  no  gift  over  in  the  event  of  insolvency,  buC 
only  a  modiiication  of  the  trust  in  fiivour  of  the  legatee. 

The  LORD  CHANCELLOR  (Lord  Lyndhurst).— The  first  trust  is  for 
the  clothing  and  maintenance  of  the  testator^s  brother,  but  not  to  be  subject  to 
the  claims  of  any  person  to  whom  he  should  attempt  to  charge  the  annuity  ;  and 
the  testator  then  declared  that  it  should  be  paid  to  the  annuitant  until  his 
bankruptcy ;  then,  i^er  an  attempt  to  charge,  it  is  to  be  retained  by  the 
trustees  for  his  maintenance.  The  question  is,  whether  it  can  be  so  applied  after 
his  insolvency. 

Hallett — Property  cannot  be  given  without  conferring  on  the  donee  all  its 
incidents.  The  Scotch  and  French  law  recognised  certain  provisions  for  the 
personal  maintenance  of  extravagant  persons — ^in  Scotland  called  alimentary 
funds ;  such  funds  must  not  exceed  what  was  necessary  for  bare  maintenance ; 
and  it  was,  even  there,  deemed  more  secure  to  give  over  the.  funds  for  the 
maintenance  of  the  wife  and  children.  In  this  country,  nothing  of  the  kind  is 
known  to  thelaw ;  and  if  property  is  forfeited  on  a  particular  event,  as  insol^ 
▼ency,  it  must  be  absolutely  given  over  to  others.  The  only  exceptions  are  in 
the  case  of  military  and  civil  salaries,  which,  on  grounds  of  public  policy  and 
convenience,  are  not  lost  by  insolvency.  In  TuUett  v.  Armstrong  (4  MvL 
h  Cr.  888),  (a)  Lord  Cottenham  treated  the  separate  estate  as  a  peculiar 
exception  to  the  rules  of  law ;  but  unmarried  women  can  dispose  of  these 
interests,  however  strictly  limited. 

The  LORD  CH ANC£LLOR.--Tbey  do  notcontest  the  general  prindi^e; 
they  say  there  is  a  distinction  in  this  case. 

Hallett. — That  was  attempted  to  be  done  in  Foley  v.  Daividaon  (2  Bro. 
C.  C.  aOS),  (b)  and  Brandon  v.  Robiruon  (18  Ves.  4^).(c) 

The  LORD  CHANCELLOR.— The  whole  is  to  be  applied.  They  have 
only  a  discretion  as  to  the  mode  of  application. 

JUaUett—Tht  assignees  are  entitled  to  any  interest  which  may  be  vested  in 
the  inscdvent. 

The  LORD  CHANCELLOR.— The  only  possible  question  here  is,  whe- 
ther  there  is  any  discretion  vested  in  the  trustees. 


and  nmort  of  the  nephevr,  but  only  micb.a  proper-  iBteatton  of  rtising  %  trast  bejrood  tlie  pafwt  of 

tioB  of  It  at  tbey,  in  tbeir  discretion,  should  tbiak  the  sebeduled  dcbu  is  so  totsJlj  nMxpvesscdv  that 

expedient.     His  Honour  was  therffore  of  opinion^  no  trust  can  be  raised  npon  the  lenns  mod.    If 

thnt  in  this  case  a  trust  was  created  for  the  mere  them  were  words  to  giva  the  trasteea  further  power 

•pedal  purpose  of  .snppofting  and  nudatainUg  the  of  disposing  of  the  renU  and  proSu  for  any  further 

nephew ;   aad,  under  such  a  trust,  the  assignee  purposes,  I  should  haTO  been  :«lad  to  ha»o  tricaa 

could  not  take  any  ioterest.  hold  of  them. 

(«)  TuiUit  V.  Armstrong  (4  Mil.  &  Cc.  383),---  <'  The  rule  of  law  ie,  that  when  the  tvusta  of  a 

Lord  Chancellor  Cottenhank,  dnnng  the  argument  term  are  ezhansted,  a  trust  results,  for  want  of  m 

in  this  famous  case,  said  it  was  qnite  impossible  to  further  dispositioD,  to  the  legal  tenants.    In  mf 

maintain  the  decision  in  Branion.y*  Jtotoson,  Jones  judgment,  these  must  now  be  resulting  troste,  anA 

▼.  Salter^  taid  Barton  v.  Bmcoc,  that  pisoperty  given  therefore  they  muat  go  to  tbe  tenanta  for  Ufe.    Tha- 

for  the  separate  use  of  a  persoa  who  is  or  becomes-  discretion  of  the  tmateei  ehonld.  beeiStendedagaiMt 

ndjurUf  may  be  disposed  of  by  him  or  her,  while  sueh  plaintiffs  as  these,  as  far  as  possible»  if  Chcn^ 

ndjurit,  without  regard  to  any  direction  to  tbeeon-  were  each  gfonnda  as  woold\apply  to.other  casea^tt 

trary  contained  in  the  Instrument  by  which  the  gift  well  as  this. ,  I.  do  not  see  what  llisy  .eapeet  4o  gai& 

ismMle. by  their  hiUt  bat  I'canaolst(^liMa«tthlaipeihi4 

(6)  Foley  v.  Damdfon.Qi  Bro.  C  C.  303).  Trxaity  of  thecnnse.'.'  «  .  . 
Term,  37  Geo.  3,  1787.  I4>rd  HiueIow,  C.-^A.  by  His  Lordsbip  therefore  overruled  the  •dMBvnr 
wOI  gave  to  trustees  for.  terms,  ren»inder  to.T.^  by  thfttmstsiM  tlaAhittbQr«ivdil•lviGr«aaoe•••tl' 
I^EdFQley;  and  £.  Foley  lop  UCe.  The  trusU  of  (0 -fircMujon  n  JMensen  08  Vsn.;44»^  4atk 
the  terms  were  for  payment  of  schednled4ebts,'and  December,  ISl  I,  ■  Losd  Sldooi  C«-*>In  thia  omo  hin 
to  make  an  aUowanoe  to  Lord  Foley  an4  £.  Lordship  decided  that  firoimtyaay^  limited  tea. 
Poley.                           t  nan^togo  ovet  «n»«ritiln<euMiit»'asl 


Lord  Thiirlow  said,  in  his  judgment:    fUbe     but,  while  his;pra|Mrtf,  UuMMi  he  vO^eet^ 
nature  of  a  retulting  trust  U,  that  it  Is  such  as   .ineideatsef  pioperty,aBd  thMrfiM,ta4ebti. 
etcaped  the  intention  o^  the  teatator^  and  here  the 


TOUMOBCnnAMD  «.  COflBOSmL 


ait 


HaOeit  dted  Uar  t.  LeggM  («  Sim.  48fi,  1  Russ.  k  MyL  090);  {d} 
Pym  y.  Lockyer  (12  Sim.  894).  (6) 

The  LORD  CHANCELLOR.— The  point  here  is  as  to  the  discretion  of 
the  trustees.  They  have  a  discretion  to  Am>ly  the  fund,  only  it  must  be  for 
his  personal  support  and  maintenance.  The  distinction  between  Godden  y. 
Crawhurat  and  the  present  case  is,  that  there,  the  fund  was  to  be  applied  after 
bankruptcy  for  the  oenefit  of  the  annuitant,  his  wife,  and  children,  at  the 
discretion  of  tlie  trustees ;  here,  the  whole  is  to  be  applied  for  the  benefit  of 
the  insolvent. 

Halleit. — Twapeny  v.  Peyion  is  also  distinguishable ;  the  annuitant  was  a 
bankrupt,  and  he  became  a  lunatic,  and  was  so  described  by  the  testatrix  in  a 
codicil.  He  cited  and  referred  to  Snowdon  v.  Dales  (6  Sim.  55M) ;  (c)  Greem 
T.  Spicer  (1  Russ.  Ik  MyL  S95) ;  (d)  Piercy  v.  BoberU  (1  Myl.  b  K.  4) ;  («> 
Lard  v.  Bunn  (2  You.  k  Col.  C.  C.  98) ;  (/)  Eippon  v.  Norton  (ft  Beavan^ 


{a)  Lear  t.  Leggett  (9  Sim.  485,  1  R.  &  M.  690). 
7th  FrVnuury,  1899.  Sir  L.  Shadwcll,  Y.  C.  E.— 
TheUtUtor  deelved  tnuU  of  stock  for  A.  for  Hfe, 
ao<l,  after  hU  decease,  for  his  children,  and  declared 
tiiat  Uie  prorition  he  had  nade  for  A.  should  not  be 
•atjcct  to  any  alienaUoA  or  dispoaitlmi  bf  him ;  hnfc 
if  he  should  alienate,  or  attempt  to  alienate,  it 
should  operate  as  a  forfeiture  of  the  provision,  and 
the  saaM  should  dairoire  on  the  person  next  entitled. 
A,,  who  had  several  ehUdrea,  beeasse  banlirnpt. 

The  Vice 'Chancellor  held  that  his  assignees  were 
entitled  to  Us  life  interest,  for  the  words  of  the 
testator  referred  to  a  Toluntary  act  of  the  party, 
aadpoiot  at  a  Toluntary  alienation. 

This  decree  was  subaequently  afliined  by  Lord 
Chancellor  Lyndhurst. 

(ft)  Pffm  T.  Loekper  (13  Sim.  394).  12th  NoTcm. 
her,  1S«1.  Sir  Lancelot  Sbadwell,  Y.C.B.— The 
dividends  of  a  fund  were  directed  to  be  paid  to  A. 
for  life ;  but  if  he  assigned  or  otherwise  disposed  of 
them,  tbey  were  to  go  over.  A.  bdng  In  prison, 
and  charged  in  execution  for  debt,  the  creditor  ob- 
tained an  order,  under  1  &  2  Vict,  c  110,  s.  36, 
creating  all  his  property  in  the  provisional  assignee 
of  the  Insolvent  Court.  The  YiccChaaoeUor  held 
that  the  dividends  of  the  fond  did  not  go  over,  but 
Tested  in  the  assignee. 

(e)  Snmdm  v.  Dalit  (6  Sim.  694).  17th  April, 
1834.  eit  h,  Shadwsll,  V.  C.  B.-*A.  assigned  800f . 
to  trustees  in  tract,  during  the  Hfe  of  B.,  or  tueh 
,pact  thereof  asthcy  should  thiok  proper,  or  at  such 
othct  times  and  in  inch  portions  as  they  shouM 
judge  CB|icdieot,  to  pay  the  inteiest  to  him,  or.  If 
they  should  think  (It,  to  toy  it  out  in  procuritog  for 
him  diet  and  other  necessaries,  bat  so  that  he  should 
not  have  any  right  to  the  intorest  other  than  the 
tratttes,  in  their  unooBftrotted  discrctfon,  should 
tUnk  proper,  aad  eo  as  no  cJedUm  of  Ms  should 
have  any  claim  thereon ;  nor  shtfoM  the  same  he 
suMcct  to  bis  debts,  disposMoB,  or  engagements : 
and  it  was  dcdaicd  that,  aftsr  Us  death,  the  80e/. 
«ui  ci}  scsinps  and  teemmilaMsn*  ^  lafsfvtf,  if  aiiy, 
tiko«Ud0«»Antff/orhi#<*tidhm,  and,  if  he  shoflM 
havonotirfid,theftlatnMforC.  B.bMamebattk« 
rapt.  The  trustees  had  paid  him  the  intcrett  ^wb 
to  UfJMnkrapUiy. 

Hia  Hoaaurthii  TlM^^AaaceBet  1811,  that  ft  wa* 
plaia.tfaat  thag^antordid  latead  tootcladethe  ass^ 
S(aa4that4A)|ectniigbt  have  heea  effected  if  there 

-     ■  -   ■ atraswhe- 

I  amounted 

ItrttUkMthe- 

payment  of  the  InterHt  aad  aocamaim  it, 

tiicllfctia        ~ 


hadlwina^leaii  gift  oMr.  Bat  the  <|«ifealloatfasi 
thertiMrawaa'ataf  tUar  hi  the  «bed  thii  amoa 
to  a^dfarectiMi  that  thelrwstecs  shoald  trttUMc 
yment  of  the  InterHt  aad  aocamalatt  it,  4ariag 
sttfetbneofB.,  if  they  should  think  fit.  Although 


the  words,  **  savings  and  neeumulations,**  as  tbey 
iirst  occurred,  might  bear  that  construction,  yet, 
takiag  the  whole  of  the  htftnaicat  together,  hia 
Honour  thought  that  the  better  construction  waa 
that  those  words  did  not  enable  the  tmste«s  to  with- 
hold and  accumulate  any  porthm  of  the  faitcrett 
during  the  life  of  B. 

Hit  HoDour  decreed  that  the  assignees  were  en- 
tllied  to  the  bankrupt's  Hfcintetestin  the  8001. 

(d)  Gff«ea  v.  Sjwcer  (I  B.  & M.386).  2ndMarsh» 
1830.  Sir  John  Leach,  M.  R.— In  this  case  the 
Master  of  the  RoUs  decided  that  where  trastew 
under  a  will  have  a  discretion  as  to  the  maaacraC 
the  application  of  the  trust  fnnii  for  the  benefit  of 
a  particular  person,  but  no  power  to  apply  it  other- 
wise than  for  the  benefit  of  that  eatui  que  trust 
during  his  life,  his  interest  passes  to  his  asslgneca 
Under  the  Insolvent  Act,  notwithstanding  a  proriso 
la  the  wtti  that  he  shaU  aot  ha? a  power  to  sell, 
mortgage,  or  anticipate  the  ineoaie  of  the  food. 

Je)  Pietey  v.  Jlo5er«f  (I  Myl.  k,  K.  4).  $th 
i  12th  November  aad  14th  Deeembcv,  18S9.  '  Sir 
Joha  Leach,  M.  Rr-A  teatafcor  heqaeatheda  lagaay 
of  400/.  to  his  rxecutors,  upon  trust,  to  pay  the  same, 
ia  such  smaller  or  latgcr  porttona,  at  such  time  or 
tisBCS,  and  hi  sach  wav  or  maaacr,  as  thsy  should  ia 
their  judgment  and  discretion  think  best. 

The  Master  of  the  Rolls  held  fhat  the  discretiba 
of  the  etectttorft  was  determined  by  the  insolvency 
of  the  legatee,  and  that  the  legacy  vested  In  the 
assignee  of  the  Insolvent. 

CO  Lsni  T.  Ama  (9  You.  &Ci«.C.  0.98).  lytb 
January,  1843.    Sir  J.  L.  Knight  Bruce,  Y.  C— A 


person  conveved  certain  freehold  aad  leasehold  pro* 
perty  to  tirastoes,  upon  trust,  to  pay  the  rents  aad 
profits  to  his  son  T.  for  life,  provided  that  in  case 


T.  shoald  be  declared  bankropt,  or  be  discharged 
ander  any  Insblvent  Act,  the  trastees  should  apply 
the  rents  aad  profits  In  or  towards  the  maintcaancc. 
clothing,  lodging,  and  sttppoft  of  the  said  T.  and 
his  then  present  or  any  future  wife,  and  his  chUdrea 
or  any  of  them,  or  otherwise  for  his,  her,  thdr,  or 
any  of  thdr  ase  and  benefit,  in  such  manner  as  the 
trustees  should  In  thdr  discretion  think  proper.  T. 
was  takea  ia  executioB  for  debt,  aad  sent  to  prison 
at  the  suit  of  a  creditor,  who  obtained  a  vesting 
tHrd^r  against  him,  under  the  statute  1  &  2  Yitit. 
c.  tlO.  The  Insolvrat  was  afteMvardf  discharged 
ander'  that  Act.  Thifr  Yl^e-CSianoenor  held:  that  the 
Hfe  estate  of  the  insolvent  was  forfeltea  at  the 
time  of  his  discharge;  that  from  the  date  of  tho 
vestlag  order  to  the  tfaae'of  the  discharge,  the,  rents 
aad  profits  of  the  estote  belonged  to  the  assignee 
aader  th«  Act;  that,  upon  the  dhKharge  taking 


186).  (c) 

Tim  LOBJ>  CBA^SCBZLOB^^Thmm  iK  Mr  dispote  dbunt  tk  gsamli 
rufe of  Iflnr on: wUob  lira  eatB  tuniK.  A pn<j m^pve  bivprapeftgri to. i 


penoD  8D  flft  ta'm.oTerto^0dierptnMi8.wtlweMnt:of  hhiattemptrag  tD^aOwMte- 


but  bflhcannt  gjveaMotftiuitig'i 
to  such  person  to  subsist  aflter  his  bankruptoy  or  insolvency.  That  woaU  br 
to  akar  the^uwil  iiwideirty  of  uwipcrty.  And  the  geMisl' nrinoipfe  ia  nol  ooiii> 
trorcvtod;  but  it  ia  contaded  that:  tfaw  aaaa  does  not.  Mi  uMiiv  tba^  ndlr. 
Hanathe  ttBatatarhaavgnran  UatmaleaaaulfaBritjrttrpaf  teaniiiiity'of  4Mtm^ 
jem  into  tlae  bandir  of  tile'  Iqpttee;  $mS\  baai  cbdhtted^tbatif  he  shall  flttaopt 
to  duoBg^f  aqtiaifMtewor  ^ytberwise  encnnfaer  the  sani^  od  bacouie^bankniptaR 
insolvent,  the  same  should  be  applied  by  the  trustees,  or  by  some  person  under 
their  direction^ Ibr  or  toirauds  the  pessoDal  sufq^ovt,  Glodiing,,andniaintaiaii^ 
of  the  Iqprtea^  the  testato/s  brother,  and  ftnr  no  other  purpoae  whataoeveR 
The  legatee  is  entided  to  die  whole  ftind ;  it  is  to  fieiqsidied  to  no  otbar  clbimst 
or  pwrpoac)  e3agpt^£ao  hie  benefit.  He  has  Ibe  dbaolfuftriigfat  to  hape  the^wfiabr 
appliea  to  his  support,  dotfaing*  and  mainteanniee; 

T  am  of  opinion  that^  under  such  dicumatanoesy  the  I^atee  has  an  ahsohitpi. 
interest  in-  die  annuity,  ^Hiieh  praaes^  to  his  aasigneeie  R  this  oaae  is  not  dia* 
tingiiishable  fnun  the  caasaof  Twopmig  v.  PmfiMj  and  Gaddani  t.  Crmokunt^ 
theff- 1  agree  with  Vioe-Chanorilor  Knight  Brace,  and  disaeat  fttrni  those  caaeft 
The  legatee  here  ha&  the  wBoIe  benefit,  and  he  having  become  insoIvent».tbat 


plaM»tt»dMmkiMHHrf  potrar  ghm t» fkt twteM     _  U)  Kmn^  t.  1KMibm*(S  Bm%  18S)i. 


by  Um  agttlgawnt,  might  1w  tunhuA  br  tbm  i&    Jnlfi  1843^    SirJaanv^VlgnM^  ▼..C.<^J 


toetlYdj,  or  ia  f^nmm  of  aa^r  of  Utooo  poffMBo,  t»-  ezewfeOM^  aiialiirtilunif   aad  aniiDt,  fMfMl'   ^ 
thAoseliuloiiQf  tteotfam;  andHMl,  to  wlHtefor    tlutrtf  Ah  riKMld  ddilDg  tl»  ttfe-of  B.  or€. 


^b»vmnrmU^}n\  — raliiil  infwwugeitbot   ehwy,.  or  mJiMiii—  iWiyiio  of  ite  riM»  i»  the 
iBWlwttt,.tfat  bwia  wUI  Ji  be  woold  tako  liy  tiio    prM|iil  op  tatwwttlMroof^onM 
appriatawt  wouM  tiit  ia  tho  iilpni^  to  do,  ordo  lay  Mt  wlMRbT  ltf»« 

ISSa.   LortTiagiihiM^r     "^        

on  J.  R.  by  hisftater,nnia 


ISSa.    Lort  T  Mpiili,  M4  H.^PeoPOrtyim  wtttod.  a4iiiiiilitntnsi.iMiMbeMiW.vosted«iB4 

on  J.  R.  by  hisftater,nnia  b»«iMnld  tal^tbrboBc    person,  then,  and  in  lach  case,  aa  UaentaSs^  ligUV 

at  «ff  the  InsoHaaft  IMton.  Aat^  aad  Hms  tfaa    titlsi^  vriiataresttetaflb.trast  ssiiaijisliiwiaiaH 


A«v^Pf<opast|^  vas  1 

b»siMaBidtal»tb» 

on.  Aflt^  aad  tho 
^wem,  dDriay  Us  lifB,  to^  apply  it  ia  sack    lately  eeasv  aad  dit««iBei  aad- tlMraHy  ai 
and  to  snob  peiaoBa»  for  ilttboafiii  lodgimg^    upeft  bceoaie  abiokilely  ftirfeitsd*;  ami  tha 


oad  tubtiMtaue  of  J.  Jt.  and  kU/uniljfj  arthe  tratw  sboaid^ Uwasiifci maid  ataad-poaawaadof  lbs  itmvm 

teeastoold  tUab  proper  ?.aad  after  Me  dtwasat  apoii  or  obaaaeo  fuifei>ed|  kt  teaetttttpap»  affiy,  aad'dl^- 

truitflir  saeh  pereoBB  ae  J.  R.  shoMld  appaint,  aad  posa  of  the  aBBwd-pMidaoffttaesaof,  duriag  tbacBfw. 

in  deflwdt  of  appei^seeBt,infetierligemdw>  of  B.aMdC.,for  theaappertandiaaiBteBaMaorA.. 

J.  R.  tDoh  the  beaeat  of  the  laeoiveBt  I>ebtOB»  and4if  Us  wiisaBd  flaatty,  oraMOTwiea  foarMteeid. 

As^    He  bad  tbaea  eUldaeii^  baft  Ua  ntfe  wm  thefarbeMat,ineacb  flnaaer  asthotraatea^a 

deiri.  tblBfcproper,aMdaflarthedaafebofB;aiidai 


Md.  tUBlc  proper,  and  anarthedaathorBtaBa&abaair 

Lard  Taayisli,  lf^R.»  held«  ttat  UaebUdreae,    eetttojaMTaeaase,  or  ps^eand  applyrand  diM»>«f 
ho waraallinftata) baeamaeatitiedtethiaaif earths ■  the shaaeae fsifeitid^  in«tnist  ta»  or for^tbelHimSt 


whowarealll 

and  the  assignees  to  on^Joantb  of  the  aibinteeeifr   of  A.  aadhlsfha&fly/insMhBBannsraathersbaaUt 

of  JwRt  in  tbehr  Misreibia  Wdrt  pwpen    Awi 


(b)  Pt^n  Warn  (s  Beanr.  ao)..  ard<Jcly,  I8«a^    propsstfto'tivaliea^fBrhlk  eaadHaiia>  mi  theMby 
Lord  Laagdale,  M.  R.-^TUa^wae  a  eetUensenfeof  a    comaittad  an  aeC.  of  baabraplcy ;  and,  a^Satfisliir 

hnriMnd'e estate,  <a  bi»  aiaiili^u^  isf  tnmUS  to  pf   issasd  midaiH  Mis,  be  wat  d( 

tbertaafta,dlo:,  "aatoorfoa  thetiaslatiB aad.  Th»¥iae*€hMiertisr bsldr tbat» 


svnpart  of  tiie  hashaad»«wii8.  and  ddldren,  or4itheiv  4nr  A.  of  the  assignment,  bis  share  and  iateasat.  ia 

wfia,irtbrtBa8toessboaldtbtefepaopsr,' trt-psrnit  the- twist  niiniisilSMaaie  aa^eet  to  the  tfrtf  ds> 

thaeawMto  barsasifad  by/ tb^bwhaad  darinrMs  idaiaabf  tbecnaidMrtbebaoeiftar  A^.aadldaJ«MB 

lift»  withontpawee^  to  otaoge,"  &e^  OB  the  baab.-  and^fiMiiity;  that  A-waaootof  neoeasitys«tilled«» 

raptqr  of  the  baehamdi.  any-pait  at  tbar  inaoiBe' a*  ttie tnist*  monant  asaa^ 

■iaLardildpbBld.tbafc»tsasbbad  bam  srstsd  vattlytaasbl»««ir«aiidtehttdi«i<9  batitbatasflfc 

for.  the*  Biaintanaaee  and  sappoet  of  the  nM  aad  tereat  af>  A.  hi  tbs  tvaatnonnt  notiapidlsahia foa 

children  oat  of  the  gaopscty,  dutoy  the  bmbaaffr  the  aappert  and^iHSJIeaBiieeof  Ms  wtfh  and  iddMilB, 

iUiii.  pasasdiWblnas»iHaaiA-  ' 


iJEnr4»iettUiheiHMU  of  4U|nrtiai4nI[  ooveimtiof  ihe  oitate.  The  gmndioD 
ivbiflh  I  ^nooMdik^lbat  the  legatee  hm  the  whole  iatenit ;  AedkcactiaBof 
flbe  truitflat  as  io  the  made  of  appUoalmi  -is  at  an  aod.  I  have  not,  from  Ae 
Jnt,  had  the  aUghteit  -doubt  Aaat  tiie  jpiopriety  lof  Ihe  Vice-ChanoeUv*! 


COURT  OF  QUEEN'S  BENCSL 
Wakicvxei;d  v.  Bbqwk.  (d) 


fim^9mtb9,foR.  W.  K.  W.ik0i.tikit  reftiutmtd^pp&imimMt^V.  W.  mid  B.  B„  ftiifaif, 
antf  a.  B.  deatittdmmd  iiigftwwf,  i|*g  jimwam  to  ^.  8. /or  Mir^taa  ^mm^ptivmg^fmUioS.Wr. 
mMk  ikt  mmmfy  tmikmfd,mnd.qftmnmaB  Ho  M.  W.  S*B.irwmmUn  wm  8.W.m^SLW. 
mdihtirriitp€etim*§meemion,muiMSmwmM.M.,impt^'tk»mU  to.JB.  W.mkUe  tkt  .■■iigfly 
•eemliiNMif,  «ui  ifitrwwrdt  io  B.  B.,  mtdmiio  io  r^fMtr.'  17.  Ammmw  Mc  aw^fiMe  qfikeprmmhmm 
^fUrihe  dmth  if  S.W.,R,  W.ma'B.B.  fctnt^aa  •rtiaa if  toMUimi  wj^mH  g./f-aia> 
f^tfMrnf  ikeifrimum*^  * 
MM,HM  a  tMff  e^{^  MttmkH^  ikm  >Mv,  *«ar  IA«I  ikwB  mm  fHwU^tf  mM^  Ulmmm4k9 
igfkndmU ondB,  W.^ai  M  cM»fg,.fo^  io.elmr§€  ihe  d^fmdmU  %Mk ammumit  rmmmg  m^ikt 


COyENAirr.--Ihe  dachnatioo^mi  in  ooaanant  W  JUtbert  Wakafieldand 
Ihrnjawin  Aiaglejr^  plajntifh,  agunat  Gaofige  Jkoam.  It  jpeitad  jm 
JBdentnze  made  between  ite  pLiintiffa  and^one  Samuel  WakefieU^  deoeaakl,.of 
ifae  .one  port,  and  Sophia  >firMni  of  ihe  olbar,pact  (piofert  of  the  ocamtequuBt), 
whereby  tbe.plaintiff,  IL  WakaBakl,  at  and  by  the  lequest  and  appointment  of 
Jamod  Wakefield  and  Benjamin  SingiejK,  leaiad  to  So[9hia  mown  aertain 
.Uvery'Tfltafales,  with  ihe  dwelluigs  over  the  fame,  together  with  the  yard,  amu^i- 
•houae^aad^ppurteDaneeB.bekiQgii^tQr.t  uauallgr  ooeupied  and  ei^ayad, 

JBtuate,  atanding,  and  beiqg«t  theconier  nf  am}  on  tdieaouthaideof  OldHitBaet- 
floadt  ^06ttt  Shoieditch  Chundi, in  ihe  piiriah  ^  St.  I«eonard,  Shoreditch».in  ihe 
aounty  of  Middleies^  and  .kinown  ]pj  the  aame  or  ajgn  cf  the  ^ioff^a  A*"?* 
.Uiery  Stables '(part  .of  oeatain  .pienuees  danieed  bj  one  Sutton  to  Benjamin 
iBiiwleyy'deiQiibii^  tham),  ior  this^Mme  vera  fmm  .Midaummer-day,  18S6. 
jAad  the  said  Sophia  Browut  far.heraaf,  her  heirs,  .ezecutota,  and  administmctorsy 
jdid  theieby  eovenant,  jmmus^iaml  iigme,  to  .and  with  the  aaid  Samud  Wake- 
fSdU  and  Bobert  WdLcfield,  add  with. their  ire^peotiveexectttQrsy  adminiatatars^ 
iuul.a8sign4,,and  also  with  and  to  the  aaid  Beiyamin  Bingle^ >  his  exeoutors, 
-adaainistnitors,  and  assign^  ;that  jdie  should  and  would,  from  timeto  time,4md 
M  aUrtimesiluriag  the  said^tesm  theceby.granted9.at  her  and  then:  own  charges^ 
aaoH  and  MifficienHgr  n^"^9  ^iphdd,  (pwsBwe,  cleanse,  <empty,  amend,  and  keep 
jn  mod  and  workmanukejnanner, with  th&best  matarials,.aad  toihe  aatisjEaction 
lOf  we  mid  Benjamin  BiwlBy,-his  eKwrntoia,  adminiitaatfles,  4ir  .aesigns,  and  .of 
dbeaaid  Robert  Suttoi^  his  heiis  or  assigns,  the  whole  of  .the  aaid  piemises 
ihersty  demiee4>««  wall  jm  the^ass  windows».doow^  Ac  fcc    There  wase^dso 

(0)  ««fQiM%  X.  -mm.mmi.. 


Stt  BEAL  PSOraKrr  AMB  OOMVCrAMGENO  CASE& 

eoarenants  to  paint  outnde  and  insicle,  Ik.  See.  The  dedaration  ilten  stated  tliat 

%▼.  virtae  of  whidi  demise  the  said  Smhia  BMwii  afterwardif  etitiinBt'liM'>kta 

^toi^tbstfd  tkt«o/.    It  then  aViind'  ]lUt  aftef  iiakitas^  the'Mtt'llMlMHfrH''ttii 

BiMnp'lfte  tiid  lerm,  to  ffi;,  iiWW9pth''aiV''bf{N«^MntM^,l»0;'ilI'#ie 

■  ilstater  Sn^.  WjSI  'flfiWiJ- tt  tV;'t>HiiHi^'I<yi(f  diine'<(8'1iM>*«M!i« 

'  a^endiibti  «^li(^^  thV  ^^Mil^mAiiiimtmiidt'iij^m  «M^ 


^k"^ 


ttib  sSiiftidltiiised'' 


i^lth'fH^^^ft^ki^^^lUff 


VV«  ffiitfl^le 
VbMM'9k6Wtf}^ 


"  '    ^ MA  Jtti<,"'ftenJ«iSfl^fefegM^^ 

"#briTeby  B.Bfegl^'^^nted  td'S:'^Wttfeflaa'fth**iihtiyft|^itf^#Bfctftliargrf  ti^ 

last-memiDhed  indenture ;  and  ibr  b^fef 's^dHH^tb^  €etrtthy'B}Vlhlighf^Atet^j 
'adrigiled  the  )prrtiWM*§  uritd  jft,' Wa(k^eltf;lbf  ft^  kfe  ctf  the  t«rta'H>f 

sixty-^bne  years  then  to  cotne/ghinted  by  R.  Suftton,  wantiti^  cm«f'dfly  of 'the 
saia  tent],  and  subject  to  the  agreement 'for  feasfs  hereinafter' mtotioned.  It. 
then  recited  an  agreemetit  of  May  S0,18S6,  by  B;  Bingley^  to  \e&se  the  premises 
to  J.  Brown,  upon  the  terms  hereinafter  mentioned^  and'vdth  the  concun^ence 
of  S.  Wakefield.  The  indenture  then  witnessed  that,  in  pursuance  of  the  said 
agreement,  &c.,  and  160/.  paid  by  J.  Brown  in  hislifetime,  and  lOM.  bySopiiia 
Brown,  his  widow,  he,  R.  Wakefield,  by  request  and  appointment  of  S.  Wtike- 
field  and  B.  Bingley,  demised  and  leased,  and  B.  Bingley  granted,  demised, 
leased,  ratified,  and  confirmed  unto  S.*  Brown,  her  executors,  adminfistricttMrs,  and 
assigns,  all  those  livery-stables,  &c.  (describing  th^m)  for  thirty-one  years,  ftom 
Midsummer,  1826,  yielding  and  paying  thereJFbr  yearly  and  every  year  during 
«uch  part  of  the  saidf  term  as  the  premises  shall  retoain  subject  and  liaMe  to  Ae 
payment  of  the  said  antnuity,  f<nlo  the  said  Sanruet  Wakefield^  bis  exeentors, 
administrators,  and  assies,  the  rent  or  stim  of  160/.  of  lawful  money  of  Chreat 
Britain ;  and  iVom  and  after  th^  repurchase,  redemption,  or  cessation  of  ibe 
said  annuity,  yielding  and  paying  yeariy,  and  during  the  then  residue  of  ^the 
said  teriti,  the  like  yearly  renfc  Or  sum  of  160/.  %mtO  ih^  md  B.  Bingley,  his 
executors,  adfifiinistrators,  knd  assigns,  the  same" to  bfe  paid  by- equal  ijuarteriy 
payments  da  Michkelma^ky^' Chri^tri^a^^day,  Lady^ay,  And  Mld8umti[)er.idliy, 
without  any  dedttitipn  o^  fibafemetHr  ^hAsbi?ver  thMeout,  6^.  ;•  '^^'tin^  the  ^d 
S.  Brown,  fot^  herself,  h<ir  Ileitis,  ^t^^Sh,  aitdiidimnktrat^M,  doth  h^ti^frodee- 
nanty  prtmise^  etnV  tigre^;  to  and '  With'  the  said  Sk^^hm  WeJceJ^M  tJt/nd  JB<Mrl 
Wakefieldi  ond  with  their  respective  executors,  administrators,'itnd  kseSgnS,  atid 
o/io  teith  and  f6tfiemidBenJ&iMn  Btn^;  hfsi^>ftttitbl^,  Adi««i|[isttw«»fi^  and 
assigns,inmantier  following;  that  is  tOttiy,that'thestiid  Sophiil  Browir^ber^e- 
eutors,  administrators,  and  assies,' shidl  and'  w{ll,*9i^om  time 't^tilsle,  and  at^'Ul 
times  during  so  much  of  the  said  term  hereby  granted  as  the  said  premiMes  shall 


VAuenuuD  «.  bbowh.  mm 

contSDue  diMrgeable  with  Bad  liable  to  tb^  pmneyil  of,  the  said  uminU  as 
albrei^icU  w^ and  truly  jp«y* A»r  ica»«^  tq. Wfpaiq^  ud^  i^e  9aid,Hobert  Wake- 
jM^4vifi:«mcutxi(B,,  adnmaptiatonw  f^A  WW^«*«  f"^  t|i^^9r(th,,4pmg 
Aietii^^^ipn\dxHPi^^^  i^ec.uioii,.af)im. 

o|li8tnitocir#Pc|ffngBafc^  1^4  jEflpuiX  t^i^»p£  )i$Oto^,ipLijK35^1  ippi^y  i^^^a^i^said^ 
^ith«^W»  fF¥l(*Ww  WW«^^  for  w  pfiym^nuber^^^ 

^^Uit  iin^vv^iiiWi^iiijefBmd'  >w«^^  f!f^Xm^w^^^  nw*o>9gr ^  ^h«Jp  p'^sentf.'^ 

.  ti^'Of  B(;B^^  and  |l^,^t(lm^  to.|)yM%  ovtaifli^r  mtWpowi^  to 

i0l^xpmfim\m%f^^  ^4p«ffi.ye|rft.y4^1a^»  oWifiij  9oyfiM|i^:^Qt.iaate»a 

^m  i9fnti»9..,,,x^<nv)ti)m(WM  Uf  jWpwfwg  wqwtf  ^y.B.  ;BwrfeyuW  ^•  the 

•aid  S.  Brown  paying  the  rent  bcran  ret^ved,  and  4lini)g  the  pcffenmpot,or 
.Ihf^MidlcDXffMiftK^  ^mUrftlfifltliifi^njpy^^  W^M^!  »tmujp,iiw  \g  X^>  or 

^«Q4erflonii^/M<|lrtf^FTl^myTt(f^     mjr/)r  «irtv  pt  4bjiiv>  iw  9;coj(«)nant  by 

rJB«,9lfi8^yffiV?iln^pify ^  fave^raltew  S»  Bio<iirn,,$rom  tJb^reot-4Me  MwJcr 

vliliiwlMtii^  ai)4>oip.;U{e.pnrai^t)^^^  aay 

bMu^  of  ^ore^ai^.  bjr.^9.JB?p^,  jm0  /bi^  qicputoi^  a^wnis^rMor^  aad 

.asMglw*  Tbedf|ri|aai^U^^dfHni^iT^  TheppiiUatalf(i^t|i#iniur|an 

.,wasi  th4it>bf^iRfW^4efe^mt.49  W^P^  9t*  tbe  leatei  decUi^.c^andtlie 

rpbujBfMff  JkiiDyiniin  jBioffl^y»  tner)^  did  ootappo^  to  b(^  •uch  a  p^vity  of  estate 

as  ,WAs  h^  tla«  reqiwed  to  «aable»  the  mjd  0ingley  to.sue  thi^  w4  4ffi^dftQt  as 

suoh  asuffnee  upoi^  the  covenants  of  the.  lesfee  tp  an4  with  the  said  Bipgley, 

contained  in  the  said  lease^  and  also  tiiat,  according .  to  the  interests  of  tne 

jdaintifTs .  appearing  upon  the  fiaoe  of  the  said  kase,  th^Wd  plaisttiffs  were 

not  entitled,  to  sue  jointly  in  this actiqik  .     ^ 

Watson  (with  him  PeooocAp),. jn  aupnort  of.  the  d0iiiurrar.--'This  is  an  action 
against  the  assignee  of  the  terin^  and  lies,  only  in  respect  of  the  privity  of 
estate.  Taking  the  declaration^  it  appears  to  he  a  demise  by  Robert  Wakefield 
only ;  but  a  ioint  covenant  to  repair  vrUh. Robert  Wakefidd^  Samuel  Wakefield^ 
and  Benjamin  Bingley.  It  is  a  covenant  in.  gross*  and  does  not  run  with  the 
knd.  (WM  y.  RtisaeU,  3  T.  R.  893.)  [CoiuBjiii>«K,  J.— In  that  case  the 
objection  was»  there  was  no  covenant  whatever  with  the  person  who  brought 
the  action.]  Here  the  covenants  are. separate  and  single,  divisible  according 
to  the  time  of  the  respective  interests  of  those  with  whom  they  are  made*  Robert 
Wakefield  had  an  interest  in  the  land,  Sanu;iel  had  none,  and  Bingley  had  a 
reversion  only.  No  instance  can  be  found  where  a  joint  covenant  with  three, 
one  of  whom  only  has  an  interest,  has  been  held  to  run  with  tbeli|iid.  Then, 
is  it  a.  joint  or  senarate  covenant  i.  Rv  the  Mcry  terms  of  the.  lea^e;  it  is  joint 
wjkb  the.  yf^ha&4d$9  a^d  MMrat^rwi^n  Ringley.  .  The  words  'Vr^pective 
^-eKeculoKs*" .  Wf9  pii)t  in  i  with  the .  epveoant  ta  the  wakefieldsft '  Th^  le^se  is  by 
:  JEl.  .Wakefield,  i^d  ..coAiSlwed  .bv  Biogl^r  .  {Tf^epor^*  qise,  6  Rep*  IQ,  a; 
.  S€n»a9ki0x  VI.; ./aaw,  10  B,  Jk  C  4l9ii.  peir  BayJey,.  J.)      He  referred  also 

:.:  jl>(wMer«miitr^  (iiid^^iritb  hin^,tr4^s,t«^,th«  Mstppiiltrall  ^b^.o^i^y^nftatees 
'i^v«b0ui>d;tc^J(9ipin  this  Wtiw 'Ag^inat  .th^rdefi^iidft^t*  Th^ppvfoapt  on  the 
. ,  ADe,(^4t,i^ppf  ars  tp  be  join^fpd  not^sey^^alj^aod  if  joint,  al)  ^  covenantees  must 

join.in  bruigiBg  tb^  nctiqpk    It  matjters  not  what  the  interest  of  the  various 


nflH  SEAL  I  llHllill  llWi  IIMMIHimillll  CASES. 


majim.    JMmmmw.MmrtmmUe{immit,4gnmmief^ 
[PAsnsnM--«-'UiataOMe  gwiaofurtherihan  lidb,  lAist  ^(oomwit 

tittanMi,«ttii8iiat.]    BHiuMKin^irAJiniittoiNmBa^ 
Ibm a«MuioCislfeot theqiMlifMi.     (iiarjte k.  iRMrik»  12  JL  Jc  W.  UA;  MUla 
9r.XaAMte,7M.*G.»S.)    Wiv  ttcmitUl  teMe«rttheibwMtb4ir;'Ae 
mmemM  <o  irepar,  if  tke  fiwMtyhiDtife  a» JMtf    Jb  dktiMkifmiiMi  ^ 

tlie  <ea»  wtwe^iBne  jmb  «i  dntniMt  .and  ikg  othT  jMoafc  IXasikA^xnenaBt  ariUi 
a^troitee  and  JMrntkH^  tteMt  aad  m  wwifrimMr  Jt  itmAlttaimfrnMe 
«D«Ry  out  the  bl^etft  and  ontemiBB  4£  the  ^wliai  aaibK  tfe  jaint  mHim^ 
.gvren.  As  io  ithe  Jthar  dbjastiiiDy  tUa  k  mot  a  iiawaiil  is  ffaaas,  ^ut-  a 
mumhiKaiidi  the  landy^niMlBoh,  theMfant,  Aen^gaae  of  thej 


« •MaUe.    ifKM  ^.  AwdSftanHd  lapan  <he  ^fiset  .^rf  iha 


«. «4;  %at 4iia  !■  a  Gmema^mmving  wiih  tke karf^iMiiaaMii  lax.  Jf^hve 
1ie'apimtyofaitaletwitb>iiiie<af*dK  oBiWManlaBaiatiaLaiatdbr:tiwiMBkuiparf 
tke  oaiwBaiitar,  drini  km  ibe  Jarad  miHk  wUcb  iJifiMiiiamartf  mMt^ wjr  inatidhe 
oaercovamntfleaka^Miitenit.  (Bac.  Air.  <<  Lmk,'*  O)  [Bmomsk,  J^» 
9f  Bdmt  Wabifiddh  iatiMt  and  dalHmMMl,.aad  fiu^fef  «BS(d»d,dbmnt 
^^raidd  be^diffiamwel  WAefiald^  ;irfdi  •ointcaMl,  ^w^theyaaty  toHwe.] 

fPbtwfhiaaepkf^TfaeAAadaat  BMii  not  pakflt  Mt  the  MWMly.a^4o 
#iephiiBtMb,init  thegr  wmild  ha«e  tkdbr  Mnady  aaaint  tke^peMMoal  napnawi 
tatms  «f  Ifae  leaRak     Oeie  dut  ^  icaolendad  Mat  the  «oMnaiit  v«i  tnith 
4flie  WriMficMs  }fiiii%  as  kog  -as  Jhe  ananitjr  ^aw  uapaid,  .aad  <aftaBw«di  a 
•BpacatecaofvnaBt^ivtehSiaglOTr.  gegrfwwd^ JTcgifainaM v. Jag jUUJLMBi^ 

4Chir.iada«iiwiL 


la TVinhy  Tana  Judgment  ^mas^^liwred^lianowB  >~ 

LoKD  Denmak,  C.  J.— This  was  an  aodon  for  covenant  iar  noMenauv  'Ui 
parauanoe  cf  the  -tenasrf  ^kaseinadelwtiKeafiaBMid  Wakefield  rf  the  first 
part,  (Robert  Wdsefi^Id  <<if  die  second  fart,  QBeojanrin  BiagW  of  the  And 

Kt,  and  fiopUa  Brown  of  Ae  fourth  rparL    Sy^tbe  leritS  ~tt  appears  Aat 
jamin  Bingky,  having  a  term  of  ak&f-ane  yean  granted  •hyllobertCttt- 


ton,  granted  an  anttiii^  to  fiannael  Wakefield,  end  to  jnoofe  it  aasigiied  tfiat 
ierm  of  sixty-one  years,  wanting  fone  day,  <te  Robert  Wahdfidd;  then  \ 
leaK,  Bobert  Wakefield,  at  the  leqaest  fff  fiamud  Wakefield  and  of  Binf, 
dembed,  and  Bingley  demised  andaoi^nDed,  Aepremiaes  to'Sopfaia  Bfoam  _^ 
'Onrty-one  yearn,  yieldu^  and  paying  a  leot  to  fimnnel  Wdcefield  whfle  ^Ae 
jmemifies  remained  subject  to  ike  annuity,  and  tAerwarda  to  Bn^ley.  8ephia 
'  %own  then  covenants  to  and  ^th  tfie  seid  Samud  Witkefidd  aiMl  &mrt 
Wakefidd,  and  tbdr  respective  exeetttors,  admimstealois,  and  assigns,  and  t^ 
to^d'mth  thesaid  Benjaarin  Bingley,  to  pay  theieiit  ^fi^flstthejmittiaes^ie 
aubject  to  the  annnil^  to  Bobert  Wdhefi^ld,  and  aiftenraiJb  to  <Bingley,  and 
also  to  repair  aad  pamt  the  premises  outside  onoe  in  three  ytars,  and  inside 
tmee  in  five.  The  dedanrtion'allegwiifaat  ^he  prenrises  asaie  to  the  defendant 
%y  assignmeat,  that  afterwards  die  coBsmiMed^  bieadi  of  thcccyvenant^by^ot 
painting.  To  this  dedaaaden  there  was  a  general  demmaer,  the  crib^eetion  befag, 
that  the  action  ought  to  be  brought  by  IU>bert  Wakefidd  alone,  and  that  there 
is  no  prMty  of  estate  between  the  ddEendaat  «nd  fiin|^.  fiaoiud  Wdicfield 
h  dlcged  l]nr  the  dedaratian  to  behead.  The*hident«eM«lBuigdy  dmwn,«ir 
itwserves^e  rent  to  Bamud  Walkefidd,  and  flie  aovenaiit4sto  pay  to  Bofastt; 
^ttecovenant  is  to'suncnderto  Kagley-atthe^expiaaiion  of  tke  term  of  ttUity* 


our  jftiii,  nl  Biii^cy  akae  oareoaBtB  ibr  qfuet  enipj^ent.  There  is  also  a 
miviaio&  fir  notioe  to  npur,.  nd  a<  oovenant  wiitn  Bobert  Wakefield  and 
magfsf^  (vmittimg.  SmameL  WakeiieH,  to  repair  afier  nick  notice.  The  present 
qikatiflDy  hwicvtCt.  ariaea  oa  the  ffiuml*  ooTenant  to  lepair  and  to  paint ;  that 
CQOMnaBt  ia  witk  the-tsro  Wakefiigida  jpbtly  and  Bingley>  If  Samuel  Wakefield 
had  been,  alire^  it  ia  plaia  that  Sobert  Wakefield  aould  not  have  sued  without 
JGUiiuhifli,  hcaawnp  Samuel  Wakefield  had  no  leml  intereatin  the  piemiaea,. 
and  l£a  caaa  ia^  ifaenfoDe^diiectly  within  the  auoKirit;  of  Jndermm  v.  Mar^ 
iimddde^  How^  if  tfaia  wa«  a  joint  eavenant  with  the  two  Wakefielda,  one 
o£  whfMA  hadno  iMud  inteBeity  it  is  difficult  to  say  how  it  oould'be  a  separate 
CQQMnant  with  BingUr  m,  mspect  of  his  DsvenioD  of  a  day ;  and  8o»  as  r^ards 
hioBy  th&oovenant  witti  the  Wakefielda  will  he  considered  several^,  as  perhaps  it 
miglithaTebeea  i£  the  assignment  to  aecuva  Ae  annuity  had  been  to  both  the 
WakefieUs.  Tbiacaaaamm  to  eama  within  the  audiority  of  5o^^ 
Jfilb  u»  Lodftrooh^  and  ByrndbuiKm  ▼>  BoflEsfdt  and  is  in  no  way  inconsistent  with 
theJalacasa^xf  Bo§hmmm^ y. Lee  (14 L.  J. IfiO^  Q. B.),  in thiscourt  The casa 
which  con^ea  neaieat  t»tha  present  ia  jPo&y  y«  Jddenbrooke  (4  Q.  B;  197),  in 
which  it  was  hidd  thatwfaan.die  interest  in  the  eauseof  actk>n  is  joint,. the  actim 
nuiatbeiathejoiatnaneaoCtheoafvenantees;  neithor  is  it  necessary  in  this  case, 
amf  man  than  in.  A«H)lMtw.y.  Bo0eld^  to  determine  whethar  one  of  several' 
lesBMBa  ean^sue.on  &  coyenant  with.  SX  to  rmsir.  That  they  may  Join  ia  dear 
frssn  the  oasfeirf  Kiiohta^  y»  JSiMsUsy  (Sm  T.  Baym.  80),  which  is  so  nir  an  autho- 
rilg^  fac  the  plaintiffs  in  this.  caae»  The  ether  objection^  that  there  is  no  priyitj 
olleatate,  iaceatasnly  not  tenable.  Thecanrenant  to  repair  or  paint  dearly  runs 
with  the  land;,  and  there  ia  unvity  of  estate  between  the  defendant  and  one  of 
thaplaintifis,  Bobert  Waheneld,^  At  alleyenta..  Our  j|idgaMnt»  therefoR,  must 
ba  finr  thse  pbontidEsi 

JndgmBnt  fir  0$e  jflmmtiffi. 


TSB  fcORD  eBAN€ELL€Ht/a  COffBHl^ 

mmmAof  17,  1M& 

Anslet  v.  C'ottok.  (^ 


«r fll«  An^M^v  fl/  ffwtir  »r^«UM%.  mdmdtm  mm  mitumUp  Myput  wii*m*tkm  i^  Jsyori  qf 
.  i*a<jywyiMytflftrt>id|^«  mmHwmh^ thmkmMm  ^  ^kMn^^Uimi  a.wmr€  reUrieitd  bearmgr 
WM  intended  liee  tgnom  ikoee  who  wmld  Umii  the  m9amm§  qf  the  termes  nmr  wUl  minute  nerUA 
eriticiem  be  relied' on  to  contradict  thepkdn  omdnahtrtd  meaning  qf  the  eenttnee. 
THbr^bre  wKinmj  aftkr ememtUn^ leffniemtfetooUfi bmd  hmn^ gitm^i^amlme^JIbr  miBtwi'ii  ^fe' 
Mm  twin,  mhwkihU^  in.  Umejftmfmft  «f  het  wm^.  k$fwmikoi'**  to  ike  eenand  gonom  nmpi 
Immntfier  mmUkmed^,the  mmrallegfieiee  fidknrii^^**  andtken,  qfte^ epeeifjfing  the  leg^eiee emd 
Ugfoieee,  directed^ "  that  alTeiieh  eeceral  legaeiee,  a»  weU  ae  an^  kerehufier  ghettf  ehatt  beflw-qf 

XtmmmkM,  tkai(m$jim»mtjbmm Jlyagp iktp aj/jHWaMWll. to  me  iar^ mModlegmieerf eioek 
gfo$n  ^  ihefomtnpmr^^ltm  wiU^  «•.<«  Hm^mmmnMlHfm^mimmlMuitljf.  t»  eommtion  wiM 
thecUa$$eqfe»^np1ion^rQmduiy^ 

[ AARISI  AETROAA  COTTON^  br  kar  wifi^  dalad  Ikeaoibes^  1898^ 
beaaasdnd  aa  fidlowa:— ^I  haqutaoi'my  IcaadhbU  houae  in  Montagu-  : 
r«Mi  aii  mjrinleMM:  llnBBin*  at  my  deaths  tagptlMr  i^h  all  the  hounhoid 
^ — e,.  phrte,  wints^  and:  alher  lUnga  therein^  and  aU  edMP  mji ' 
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estate  and  eSects,  of  what  nature  or  idnd  soever,  of  or  to  which  I  shall  be 
entitled  at  the  time  of  my  decease,  or  which  I  may  have  power  to  charge  or 
appoint,  unto  Charles  Bowiand  Cotton  and  Greorge  Licar  Curtis,  their  executors, 
administrators,  and  assigns,  upon  the  trust  hereinafter  expressed  and  declared 
concerning  the  same ;  that  is  to  say,  upon  trust  that  they,  the  said  Charles 
Bowiand  Cotton  and  Greorge  Lear  Curtis,  and  the  survivor  of  them,  and  the 
executors,  administrators,  and  assignees  of  such  survivor,  do  and  shall  absolutely 
sell  and  convert  into  money,  as  soon  as  conveniently  may  be  after  my  decease, 
all  my  said  personal  estate,  except  the  said  leasehold  house  and  other  my  effects 
hereinafter  specifically  bequeathed,  and  also  except  any  stocks  or  pubhc  funds 
I  may  be  entitled  to  ;  and  for  that  purpose  do  and  shall  enter  into,  and  make 
and  execute,  all  such  contracts,  agreements,  bargains,  sales,  assignments,  acts, 
deeds,  matters,  and  things,  as  to  them  or  him  shall  seem  meet.  And  I  do 
declare  my  will  to  be,  that  the  said  Charles  Bowiand  Cotton  and  George  Lear 
Curtis,  their  executors,  administrators,  and  assigns,  shall  stand  and  be  possessed 
of  and  interested  in  all  the  money  to  arise  from  such  sale  or  disposition  of  the 
property,  and  of  and  in  the  money  of  or  to  which  I  shall  be  possessed  of  or 
entitled  at  the  time  of  my  decease,  upon  the  trusts  following ;  that  is  to  say, 
upon  trust  that  they,  the  said  Charles  Bowiand  Cotton  and  George  Lear  Curtis, 
and  the  survivor  of  them,  and  the  executors,  administrators,  and  assigns  of 
such  survivor,  do  and  shall,  by,  with,  and  out  of  the  same,  pay  my  debts  and 
funeral  and  testamentary  expenses,  and  all  legacies  hereinafter  l)equeathed ;  and 
do  and  shall  stand,  and  be  possessed  of,  and  interested  in,  my  said  leasehold 
messua^  and  effects,  and  the  residue  of  the  said  trust  moneys,  stock,  funds,  and 
securities,  and  the  interest,  dividends,  and  annual  produce  thereof,  upon  and  for 
the  trusts,  intents,  and  purposes  hereinafter  expressed,  or  declared  of  or  con* 
ceming  the  same ;  that  is  to  say,  upon  trust  that  they,  the  said  Charles  Bowiand 
Cotton  and  Greorge  Lear  Curtis,  and  the  survivor  of  them,  and  the  eicecutors, 
administrators,  and  assigns  of  such  survivor,  do  and  shall  either  appropriate 
and  set  apart  out  of  my  personal  Mate  the  sum  of  40,000/.  8  per  Centusr  CdiiJ 
solidated  Bank  Annuities  (or  shall  purchase  stock  to  that  amount  itntilediatidy 
after  my  decease) ;  atid  do  And  shall  stand  possessed  thereof,  upon  and  'for 
the  trust,  intents,  and'  purposes  beretiuifter  expressed  and  declared  of  and  con- 
cerning the,  same ;  that  is  to  sayy'  upon'  trusi  to  pay  the  dividends  thereof  to 
Laura  Honor  Gro^set  during  her  life,  tehd^^t  mr  decease,  either  in  mySfe- 
time  or  after  my  dece^,  do  and  shall  ist^tid  knd  be  possessed  of  the  said  btM 
of  40,000/.  stock  and  th^  dividends  thereof,  as  therein*  stilted.  And  I  hct«b|r 
direct  that  the  said  trustees  of  this  "my  utill  ddj  and  shall  appropriate^  and  wt 
apart  the  fbrther  sum  of  6,WK)f.  9per  (^nl^iftConsolidstol  Btok  Alinni  or 
shall  purchase  stock  to  t^dt  amduntitiimediately  after  nf^  decease ;'  and  do  arid 
shaH  stand  and  be  pbs^essed  of  the  sacme,  upon  the  trusts  hereinafter  expressed 
and  declared  concetming  the  s^mie;  that  is  to  say,  up6nr  trust  to  pay  the  divi* 
dends  thereof  to  Sophia  Ansley  daritig  her  Mfe',  and  ft-oin  and*  after  her  decease, 
upon  trust  for  all  and  every  the  daughters  or  daughter  6t  the  said  Sophia  Ansl'ey, 
who  shall  attain  the  age  of  twenty-one  years  or  marry,  to  be  divided  between  or 
among  such  daughters,  if  more  than  one,  in  equal  shares ;  and  if  there  shall  be 
but  one  such  daughter,  then  the  whole  to  be  in  trust  for  that  one  daughter ;  and 
if  there  be  no  daughter  who  shall  attain  a  vested  interest  in  the  same,  then  I 
declare  that  the  said  sum  of  6,000/.  stock  shall  be  considered  as  part  of  the  re- 
sidue of  my  personal  estate,  and  shall  be  and  remain  upon  the  trusts  hereinafter 
declared.  I  give  and  bequeath  to  the  several  persons  next  herrinafter  mentioned 
the  several  legacies  following :— To  the  said  Matthew  Gosset,  to  my  godson 
Adolphus  George  Finch  Cotton,  to  William  Cotton  Curtis,  and  to  Charlotte 
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Hanoi  Beare,  the  sum  of  50/.  each ;  to  the  said  Greoige  Lear  Curtis,  the  sum 
of  SOOl. ;  to  Charlotte  Olier,  the  sum  of  lOOL ;  to  each  and  every  of  my 
nephews  and  nieces  who  shall  be  Uving  at  the  time  of  my  decease,  the  sum  of 
sol.  for  the  purpose  of  buying  mourning ;  and  the  legacies  of  such  as  are  under 
ace,  to  be  paid  to  their  parents  (either  father  or  mother,  as  my  executor  may 
ibink  fit)  or  guardian,  whose  receipts  respectively  shall  be  sufficient  discharges; 
to  Ann  Medaings,  the  sum  of  19/.  19s.  And  I  hereby  direct,  that  all  such 
several  legacies  as  well  as  any  hereina£ter  ^ven,  shall  be  paid  immediately  after 
my  decease  and  free  of  legsM^-dutv.  I  give  and  bequeath  to  my  several  ser- 
vants next  hereinafter  mentioned  the  several  legacies  following : — To  Barbara 
Barnard,  the  sum  of  IQL  19s. ;  to  Mary  Watson  and  Thomas  Nye,  the  sum 
of  15A  aiiiece ;  to  Elizabeth  Wheeler  and  William  Davis,  the  sum  of  101. 
miece ;  ttie  said  five  last-mentioned  legacies  to  be  payable  only  in  the  event  of 
the  said  le^tees  respectively  being  in  my  service  at  the  time  of  my  decease,  or 
having  quitted  it  through  sickness  and  infirmity.  I  give  and  bequeath  to  each 
and  every  of  my  servants,  whether  hereinbefore  named  or  not,  who  shall  be  living 
with  meat  the  time  of  my  decease  the  sum  of  5/.  for  buying  mourning,  and  to  be 
paid  immediatelv  after  my  decease.  I  ffive  to  Rebecca  Roper  the  sum  of  10/. 
a  year  for  her  life,  payable  half-yearly,  the  first  payment  to  be  made  at  the  end ' 
or  six  cakndaor  months  next  after  my  decease.  And  I  direct  that  my  said 
trustees  or  trustee  shall  set  apart  a  sufficient  portion  of  any  of  the  public 
stock  or  funds  for  the  answering  such  annuity,  or  shall  at  their  or  his  discre- 
tion purchase  a  government  annuity  of  10/.  tor  the  life  of  the  said  Rebea» 
Roper,  and  in  her  name ;  and  as  to  the  residue  of  the  moneys  to  arise  from  the 
sale  and  conversion  of  my  personal  estate,  I  direct  that  my  said  trustees  shall 
invest  the  same  in  their  names  in  the  purchase  of  any  or  the  parliamentary 
stocks,  or  public  funds,  or  at  interest  on  government  or  real  securities  in  £ng« 
land,  but  not  in  Ireland.*" 

In  a  suit  for  the  administration  of  the  estate,  the  question  rai<sed  was  whether 
the  two  sums  of  6,000/.  and  40,000/.  stock  directed  to  be  invested  by  the  trus- 
tees, were  within  the  meaning  of  the  testatrix's  will,  where  she  directed  all  such 
several  legacies  to  be  free  from  legacy-duty.  The  Master  of  the  Rolls  held 
the  direction  to  be  general,  and  that  it  applied  to  all  legacies  given  by  the  wilL 
From  that  decree  the  residuary  legatees  appealed. 

Wood  and  Craig  supported  the  decree  of  the  Master  of  the  Rolls,  and  con- 
tended that,  as  the  language  of  the  will  was  general,  full  legal  efiect  must  be 
given  to  it  The  burwen  of  shewing  the  testatrix  did  not  intend  what  the 
words  of  tier  will  expressed,  rested  upon  the  appellants. 

Cooper  and  Lewis,  for  the  appeal,  contended  that  the  proper  construction 
of  the  will  was,  that  the  two  sums  of  40,000/.  and  6,000/.  stock  were  not  given 
free  from  duty,  the  direction  to  that  eifect  being  contained  in  a  separate  part 
of  the  will ;  that  the  word  ^  such  ^  legacies  in  the  latter  part  of  the  will  could 
only  apply  to  the  pecuniary  legacies  given  by  that  latter  part  of  the  will. 
TCod  mnciw  (o  be  free  of  duty,  were  l^jadea  to  be  paid ;  whereas  the  Ifigadea 
^  atoek  were  not  to  be  paid^  but  to  be  set  apart  or  purchased.  The  stock 
le«cies  were  aettled)  and  various  particular  trusts  were  4:arved  out  of  them» 
while  the  pecuniary  .leaacies  intended  to  be  exempt  from  duty  were  given 
lo  friends  and  their  children,  and  to  servant^ 

The  LORD  CHANCELLOR  (without  hearing  a  reply).— It  is  not  cerUin 
what  the  testatrix  really  meant  with  respect  to  ei^emption  from  Wacy-duty,  but 
th^  language  of  her  will  is  in  terms  hurge  enough  to  include  iul  tne  legacies 
given  in  any  part  of  her  will.    It  is  incumbent  on  the  residuary  legatees  to 
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shew  iJiat  {he  tesUrtRS  diiS  iidt  1^^  import 

of  her  words  expressed^;  inlact,  that  Ae  drew  a  distimsticmtewBen  lerades  of 
itock  in  the  .first  jNttt  of  the  wifl,  aiid  the  pecnimijl^gadeB^heD  l]r)rt& 'latter 
^art  of  it  I  ihuik  there  is  no  snch  distmctioii  anmaredt  apon  the  idll ;  and 
Wl  cannot  find  that  distinction  bjr  ftelangu^  orttieiiefflitseM;  1  cannot  diaw 
it  by  anj  speculafion  as  to  what  |XMtil]l)r  mignt  have  been  hermeaning.  "There 
Is  this  ^rtmedon  made  by  the  will,  that  the  leasehold  estate  and  e^cts,  spe- 
cffically  bequeathed^  axe  not  to  be  sold  ;*bat'fhetruifteeB  are  to  seH  all^die  rest  t>f 
.her  pmoBai  estate  and  pay  her  d^fats^-f  unend  expenses,  and  all  ieptdes  AenSn- 
.after  given.  Then  aomes  a  provision  that  the  lessebold  estate  andlbe  le^due 
of  her  trust-moneys  wk  tofaeJiddby  thetmalees  upon  tmtt^  tfaaft  out  dF  ber 
personal  estate  they  shall  appropriate  and  aet  apart  the  mim  of  Wy^OOOL  Tfaiee 
jKT  Cent.  Annnities.  Bbe  contemplalsd  either  that  die  shoidd  be  pdsaessed  of 
that  sum  of  stock,  or  that  so  mudi  shonld  be  purchased.  Tka  abe^mrected  ihat 
the  tnwtees  slu>uld  lyyproprfate  and  set  apart  the  nm  of  ^fiO&L  Thra?  jper 
Cent.  Stock,  fin-  tbe'benefit  off  ibe  phunttflSi.  Then  die  comes  tothe  heqoest^^ 
the  several  persons  next  thenanafter  mentioned,  theaevecd  IqgadesfdQowing,*' 
jmd  enumerates  them ;  and  then  adda,  "<<  I  directttnctall  sneh  aevetdlcgacies,  as 
well  as  imy  hereafter  given,  shall  be  paid  immeffintely  iJtermy  decease  and  free 
of  legacyHoiuty.^  I  cannot  but  oonstme  Chat  as  menimg  all  audi  legacies  as 
I  bave  befase^ven,  and  it  cannot  be  dbputod  that  the  sums  of  stock  befiire 
given  aie  legacies;  nd  then  this  iflause  exempting  fitm  dulynrtntbe  construed 
toa{^y  to  siidilegacies  of  atock.  Itis  dearthe  &eciion«s  tolegacy^nty  is 
not  confined  to  money  Iqgades.  The  first  provision  in  fheifdD  istbat  ^which 
directs  the  trustas  to  pay  berddbts,  funeral  expenses,  and  aOl^ades  herdmiflber 
bequeathed ;  and  the  question  is,  why  am  I  to  exdude  the  two  *lsrge  legacies  P 
There  is  nothing  to  exclude  that  but  the  small  circumstanoe  that,  in  the  latter 
part  of  her  will,  she  gives  the  several  legades  following.  'The  persooal  estate 
was  to  be  appbed  In  the  puidiase  of  V,0(KV.  Tbree  per -Cent,  fitodc ;  bat  how 
could  that  sum  be  invested  if  the  legacy-duty  was  first  to  be  jaaid  out  of  it  ? 
On  the  ether  band,  tbat  would  not  be  suffident  of  itsdf,  becansethe  duty  is  by 
law  chaised  upon  the  li^gacy^  but  When  we  are  conndeiing  the  iatentiDn 
expressed,  that  is  a  drcumstaace,  though  not  one  of  aiv|r  ]^re>Kt  w^ght.  The 
pomt  bowever  osnoot  he  determined  on  sodi  ndnnte  ctittcism,but  on  the  con- 
struction to  be  jpnt  iqKm  the  pUuoly  eKpresaed  languafle  of  tbe  sentence.  I  ^ink, 
then,  tbat  the  decree  of  the  Master  of  the  Sdtls  is  rij^,  anditinust  be  affinnedy 
with  costs. 
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Jtdy.lSand22^l84S. 
BisTBicH«Kii  9.  C Amnmif.  (a) 

If  mt^mgrmmmti  if^.mpmfect  or  Mf^rm  ihutHk^Oomrt  em  deermnQ  nAtUuiiMl perf^rmme^  qftk» 
whole  qf  the  temu,  the pmfie$  will  hel^to  pwreue  their  legol remedie$f  and  the  Court  ^Equity 
wUlftot  inierfkref  but  wkere  there  ie  a  pkdn  emd  dietinet  neffotive  agreement  on  the  one  eide,  end 
mpeeithfengreementenihe'eftker,  the  Cimri  wUlmt  re^MnJhm ea^fimskng  the  negathe agrttwtnii 
i»  tuywwtoiy  leeame  then  nwy  he  emmpneUim  uHlfmhtiauewhiek  tke-Otmt  cmmQt  mifireengaineii 
the  plaintiff'. 

7^  rulee  and  prinetpler  by  wMeh  the  Cntrt  ie  guided  in  eaeee  of  epeeifle  pefformanee^  are  not  alto* 
gdhereo^emteneinewUh  fkoee  h^wMehnthe  juriadieHonf^  re§ttaMeg  bg  infuneUeet  ieregulatedt 
and  thmre^am  eaeea  imwkM  iher  Cgmrt  wiU  grud  an  i^ntHm  npme anagrteamntt  m  which-  m* 
decree  for  a.  epeei^  pefforfnaneawomld  be  direed, 

7*Ab#,  where  the  defendant  had  agreed  to  employ  theplamHf  ae  eale  whoteeale  agent  for  the  eale  qf 
a  medicinal  oil,  to  allow  him  a  dieeount  of  40  per  cent.,  and  to  allow  no  greater  dieeount  than 
VtperewKt.  to  amy  otharpmmnr a .tFumify tr  to  aMUJOod  by  tkoplaent^fir  epee^  pwformance 
mdfor  an  itifuneHon^  waO'Ooenmled* 

nPHIS  was  flfn  appe&l  afj^nrtr  an  older  miule  by  the  Yice-Chanodlor  of 
JL      England,  allowinr  a  demuTr^to  tire  whole  Ull  for  want  of  equity. 

The  biiJ,  filed  otf  the  ^of  Febnuny,  1840,  stated  that  plaintiff  bad  fbr  many 
years  carried  on  an  extensive  business  as  a  vendor  of  patent  medicines  at  his 
plkce  of  busindsKi  in  Oxfbrd-street,  and  had  as  sudi  acquired  considerable  repu* 
tation,  and  his  shop  has  become  a  place  of  great  resort  for  persons  purcHasmg 
patent  medicines;  and  was,  at  the  dat^  of  the  agreement  thereinafter  mentioned, 
possessed  of  ample  means,  by  advertisihg  in  an  almanac  pnbHdied  by  him,  and* 
having  a  circulation  of  upwardk  of  1U6,00S'CDpies  annually,  and  also  by  means 
oTprinted  wrappers  used  in  his  business,  and  hy  other  means,  of  publishing  and' 
making  known  to  the  public  the  different  medicines  sold"  by  him. 

That  in  the  year  1840  the  defendant  having  discovered,  or  become  possessed 
of,  a  recipe  or  prescription,  known  only  to  himself,  for  makmg^an  oilor  medicine, 
which,  ha  he  represented  to  plaintiff^  pasnssed  mat  virtue  and  eifficacy  in  the 
cure  of  gout,  rheumatism,  sprains,  bruis»,  and  other  pains  and  disorders  of  the 
like  nature,  which  medicine  or  oil  was  calkd  and  described  by  defendant  as 
<<  Gabbum's  Antidbloric  Oii,"*  applied  to  plaintiff  and  requested  him  to  become 
the  sole  wholesale  agent  of  the  said  medicine  or  oil  at  a  mte  of  40.  per  cent, 
discount  or  allowance  upon  the  retail  sdling  prices  of  the  said  medicine  or  oil, 
and'  that- the  plaintiff  should,  at  the  expiration  of  every  three  months,  pay  to  the 
said  defendant  the  price  or  value  of  the  said  medicine  or  oil  so  supplied'  by  him,  ' 
calculated  at  the  invoice  or  selling  price  less  the  said  sum  of  40/.  per,  cent, 
thereon ;  and  the  plidntiff  having  assented  to  such  application  of  said'  defendant, 
the  terms  theaneof  were  embodiea  in  an  agreement  in  writing,  bearing  date  the  1st 
orOctober,  1640,  and  made  between  thesaid  defendant  ofnie  one  part^  and  the 
plaintiff  of  the  other  patt,  and  thereby  die  said  defendant  fbr  himself,  his  exe- 
cutors, administtators,  add  aligns,,  did  promise  to,  and  agree  with,  the 
plidntiff  that  he,  the  said  defendant,  would;  fbr  the  space  of  twenty-one  years 
from  the  date  thereof  employ  and  continue  to  employ  the  plaint^  as  the 
wholesale  agent  of  him,  the  said  defendant,  for  the  vending  and  sale  of  the  said 
medicine,  odled  ^  Cabbum's  Antidoloiic  Oil;  *  and  he  did  thereby  appoint 
the  plaintiff  to  be  his  wholesde  agent  accordingly.  And  he,  the  said  defendant 
also  by  the  said  agreement  agr^d  and  undertook  that  he  would  supply  the 
plaintiff  with  the  said^  medicine  from  time  to  time  in  such  quantities  as  he* 

(a)  Reported  by  R,  G.  Welwowo,  Btq[.,  Bsniiter»sl-law. 
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should  order  in  writing^  and  would  invoiee  the  same  to  him  at  and  after  th^ 

rate  of  40/.  per  cent,  dikount  under  the  respective  retail  jprices  thereof.    And 

futther,  iMl  the  i^itf  defendant  woiild  not,  during  the  c«>ntinuahce  pf  ,ihe  said(' 

agr^eihept,  s^pj^y  of*  sett  any  of  th^  ^fi^ 

wnorttoevet-'for^daJe^aj^a^  With  k  Wjjpef'  ^i^count  or  allc^^ 

undet  'the  se^6:;itt'if^tMl  !teftlnV.p^^^  or^*  witK/^ny  qiffier  ^ 


fed^  (pibl^iTs:  1^^^^  tfi(ri^;ieriol^ 


at  thcf  in  vblde'  pHcfe  afoicesaid, 

That 
tdtime 
mi^nt 


tlfe  quariUtii^^f  ffi^ 

pfec«3lng  three  inohths^  calculated  aT  ttie^:iriy^^^ 

said  discouflt  aUowanoeof '4d?.|^f  c^^^  'iit,/,'"  <  T'.^ 


ril^eS  consldel^iiWe  pjcofits. 

'^ha,t  the  said  inedficine  hayij 
ktiDwn^  and  havidi;  attain^ ' 
defendiani  became  desirbiis 


wis  entitle^  undctt ha.  said  ag^  fin^accoctKnBJ;(^c 

the  defendant  siippliied  and  sold  to  divers  other  yendprsof  jpateni^ 


Lbndon^  and  divers  other  ve;ndors  of  patent  nie^icin^^4ili^^8^ 
1  • J ^ts  qf  England  alidWal^Sj.lar^  qiian^^^ 


citie  for  sale  agd^in^'and  made  to  them  in  respect pf  siicl?  sales  ana 'sMpj[4^es  iai  lirgfJ^^ 
,«  ..       .    ■_!•  ^^'--' "-  t^n  S^t,per'<^pt/^^j^ 

terms  or  arrange^nenijntH'"^^ 

and: supplied  to  siich  vendors,. drdggists^  of  ^^^^ 

keepers/a  j^reater  numlxir  of  bottles  ofthe  sm^  medi^de  to  t^.i^ozQn^orpy.sQD 


allowance  b;^  wa^  of  4iscount       ,      :  .jr       ^^  .,>,yT    ,,.    .      —r      -  .-^-a^i^ 
prices  thereof,  or  niade  some  terms  cu*  arrange^ntjnth'^i^ 
and  supplies  whereby  Ke  sold  and: supplied  to  such  vendors,. drdggists^  of  §hopr*,, 
keepers,  a  ^^reater  numlxir  of  bottles  ofthe  sm^  medi^de  to  t^.i^oz^n,  or  py.sc^mKS 
contrivance  he  endeavoured  to  evade  the  terqisof  the  said  agreetnen^  wHjchi^ 
secured  to  the  plaintiff  such  benefit  as  might  be  derived  by  gelling  j^^'  ^fCc 
medicine  to  other  persons^  so  supplied  to  hiqn  at  such  price  as  in  the  sud  agree^^^ 
ment  mentioned.     That  oy^  so  selling ,  and  supplying  the  said,  medicine  to  s^(X^  ^ 
persons  other  than  the  plaihciirfbf  sale  again,  in  breach' of  ^is  said  a^c^n^en^ 
with  a  larger  discount  or  allowance  than  iSL  per  cent,  upon  the  retail  selling 
prices  thereof,  the  defendant  had  derived  very  considerable  profit  over  and  above 
the  60/.  per  cent,  on  the  retail  selling  prices  of  such  medicine  which  he  would 
have  obtained  had  he  sold  and  suppkeci  the  same  to  the  plaintiff. 

That,  although  the  defendant  was  at  liberty,  under  the  terms  of  the  said 
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i^greemeDty  to  adl  the  said  medicine  by  retail  to  any  penon  or  persons,  yet,  in 
oonsiderajtion  €t  the  services  of  the  pudntiff  in  and  about  the  disposing  of  the 
said  medicine,  and  bringing , the  same  into  notice,  he  was  restriptea  froiiii  selling 
the  said  medicine  wholesale  fo  j^ny  ^P^K^n  or  persons  whomsoever  for  sale,  again 
with  alarger  di^unt  or  ^lo'wanc^^  j^/^  per  f^^t.  mider  t))e  ^ve):al  retajl 

sdlihg;  prices  ^Herl^f,'  witlioM[|  a]^^  other  4^edi^cUohs^      allowanoe  whatsoever. 

That  undei"' and  bj^\vi)^^^^  fh|\pti^htiff  by  th^  s^^'d  iigree* 

nlehe,''he  is  etititl^  to  Vecwv^^^  ps^'by  ih?i^^  defendant  VU'^iicK  profit . 

aijhe  shall  1^ye  n^a^e  since;  lh(^'  cJite  ^^J^^fii^ji^^  by  i^be  s^  of  the 
siia  niediciiie  to  *  ap^'-^|perpoh  jo^'  per^iis  9th|^  i|if^n  .anq  besiflqs  tbepWitifl^  to 
a^ff  Wiiih  WuH'^a/^ar^c^  dis^oppt/b^^  thftn  ^/. J;>er  cent^  un^er.  the 

fl^^mretanseinhgj^^^  that 

ir't^  say,  the  p]^n<iff  is  emjtled  to  re<ie^ve  fro|]^  be  paid  py^  the  defendant 
i^^/^iim  ^anjl  ^un^^  pt  pipney,  whiph^^hj?  ^hWfl,  ft^ve.  rec^yejl  from  or  Urn 
affbw^d  vnl^ount  by  ^n^penK^bs^dr  pers^i^  whomsc^vc^r^  for  anyi  q^ntities  or. 
m^tfty  or  ttie|sa|d  niedicinV  to '  s^ll  ag^n  y^th  a  larger  distant ,  allowance 


^inad^  by  tb^  9^  of  the 

>y  tb?  dejcndapt  to  other 

had  been  sh>I4  and  supplied 

ought  to  be  iaken  of  the 

j^rsoo  or 


iQt  oufi;|i 
defenoa 


t^^'  defendant  was  ii^\ricied,  sfn^  po^fbifed  fipip  ^ippl^ing;  the  said^edfcine 
*^)?PX')^rs<^n^^^^^  pt?"^yf  *>r  sale agii^  witba Iwjer  . 

dmbutit.bi;  allowance,  tliaii  fto^  per^cet^/imder  the  .^veral  ret^l  selling  pncea  '. 
thi^m^,  VliJibuVany  ileduMonsor  ,     .     .^'  .       ■ 

And  the  |rfmnti/f,also  cha/^  t^at  ^^be;  mt^t^^^  plaintiff  and  the 

dexebdabt  entering  mtb' the  said  i^reement^  was  to  promote^ltbeir  Joujtiiid  ben^tf : 
and  that  the  rfaintiff  sbould  ;9dvance  and  pr^p^iote  thpjuie  qf  the  ^d  «»^cine, 
a^ff  tfia[i  the^nrfAtiff;  the  whplesde  agent  9? ^1%, defen4iint^  shwld  derive 
thl^  ]pax>!;t  of  iselling  and,svpf^ing  othe|- p^rspn^.w^tb  th^ jB^  m^cin^  which 
hcimigbt  be'able'  i^  makp  in  purcbasing  the  sa^ie  1^. such  pj^ce  as> aforesaid^ 
add  that  no  ot^e^  peri^n^^s^duid]  be  supplied  )by^Q  de&naant  witb.the  said 
m'^icihe  to  fl^H  ag^ffi  at  a  Idw^r  price^  or  with  a  greater ^owaho^  or  discount 
oriidVaVtdge  thf^h  the.p^^^^  tber^wjitb.      /. 

And.  the  plaii^tiif  also  charged  that  the  sale).  defc$ndai\t  was  aW  a  licensed 
p&%lickn  ana  w!ne^mercbant,'and  that  he  has  not  n<>w  and  had  not  at  the  date 
of  tfie  s^id  agreement^  or  at  any  times'  since,  the  means  of  bringing  the  said 
nfedii^ne  properly  to  the  notice,  of  the  public  except  through  the  means  of  some 
vendor  of  patent  medicines,  or  som^  person  in  that  Jine  of  business. 

And'  the  plaintiff  also  charged  that  defendant  had  kept  accounts  of  all 
the  said  medicines  sold  or  supplied  by  him  to  any  person,  and  that  from  such 
accounts  it  would  appear  what  quantities  thereof  had  been  sold  or  supplied  to 
any  other  person  or  persons  in  breach  of  the  terms  of  the  said  agreement,  and 
when,  and  for  what  price  or  prices,  and  und^r  what  terms. 

And  the  bill  prayed  that  an  account  might  be  taken,  under  the  direction  of 
the  Court,  of  all  and  singular  the  quantities  of  the  said  medicine  sold  or  supplied 
by  the  defendant  to  any  person  or  persons  other  than  the  plaintiff  to  sell  again, 
fiince  the  date  of  the  said  agreement,  with  a  larger  discount  or  allowance  than 
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ftfiK  per  cent  wadeatihmn&wemix  rvldL  flellng  fme»  ifaoras^  or  wtth^aap'OllKfe: 
dedactknc  ov  aUomoce  or  ad««ntegrwlbtooeiitr;  iir.  hwmJr  of  the  tmifr  at 
the  Mai  agmsnoitw 

And tliat  an aetmiit  migfat  be- taken.ia^liloe  mmaer of  tfae sum: ani minmcit 
mmmr  reiodveA  by  the  defendant^  oc  allc>irBd.t(»  bini  in  aooountr  fton  orbf  aasp 
such  laalHnentianed  pamm  or  perana  jEartnrin  mpeot  of  ancfi  aaies  or  mppttm 
Afldithat  tte  defencbntmigfat  be  ordered  to  pay  to  the'  pbihtiff ivhat,  upoii 
taUiiir  sucb  acooODt,  it  dioald  appear  be.  bad  eo:  leedved,  or  been  allbwed  in* 
acoount  over  and  above  the  earn  or  601;.  par  oeat  of  the  add  ntafl  seffing*  prioee 
of  the  said  medidne. 

And  that  it  migbt  beaicertaniedrby  and*  under  die  dirsotiDD  of  the  Conrtv 
what  profit  the  plaintiff  would  ham  made*  in  imeot  of  and  by  sales  of  ther 
said;  medicine  .if  die  said  several  quantities  theveot  so  sold  or  supplied  to  odier 
peauDs  by  the  defisndant^  in  breaoh  of  Us  said  eBgnement^  had  been  sold  or 
supplied  to  die  plantiff* 

And  that  the  defsndttnt  aught  be  desveed'  to  pay  the  same  to  the  plaintiff. 

And  that^  the  defendant  might  be  mtndned  by  injunetioii  firom  supplying* 
or  selling  any  of  die  said  medicine  during  the  tevm:  of  twenty*one  yeaes  ftonr 
the  date  of  the  said  agreement  to  any  person  or  perBona  whomsoever  other  than 
the:{daintiff  for  sale  affain  with  a  lai^r  disGoant  or  idlowaiiee  than  35t  per 
cent,  under  the  sevralu  retail  selling  prices  tfaereolL 

To  this  bill  the  deflmdant  put  xn  a  genend  demurrer,  which  the  Vinek 
Chancellor  had  allowed.    Ftom  that  orderthe  pCdntiff  appealed. 

Jbme»  Parftvr  atidi  GriiMie,  for  the  appeal^  contended  that  the  doctrine  en 
which  the  VioB-ChanceUor  allowed  the  dmnunw  wa%  diat  as  the  Courteottldmot 
covttpel- the  plaintiff  to  purdiasa  dte  medieinea^  fitmi:  the  defendant,  it  could  not 
resliraia  the  defendant mmi  selling  to^otfaevv  than  the  plaintiff;  that doetrine* 
wA  solely  founded  on  the  cases  of  KembUf  t^  Eeam  (6  SKm.  398),  (i^  and* 
KMkMieg  y^Jenmnffs  («  Simi  840)i  (») 

The  LORD  CHANCBLLQBiL— It  is  not  an  agnement  for  sellings  the 
medicine  at  dl,  but  for  emplojFing  the  plaintiff  as^  agent  The  agreement  says^ 
thfdb  the  defendant  is  not  to  enpiojr  any  other  agent  at  more  dissonnt  than  fUt 
per  cent  As  you  have  read  ttie  all^ation  of  the  agreement^,  it  would  kai^ 
the  defendant  open  to  sdl  the  medicine  to  otfier  personsi 

Parker. — The  agreement  is,  that  he  will  not  supply  or  sell  wholesale  to 
any  other  persons  at  a^  greater  discount  than  96L  per  cant; 

The  LORD  CHANGELLOR.«-How  can  yim^  limit  the  use  to  which  pnr^ 
chaasrsr  may  appl^  it  ?  Miriit  not  any  person  come  into  the  defendant's  shop 
and  buy  the  medicine  with'  me  intention  of  selling  it  sgBon  ? 

(tt)  KenMe  t.  Xean  (6  Sim.  SSS).     Deaember,  the  eontrarf)  Us  opinSoB -was,  that  where  tbeagyve* 

189S.— The  propriotora  of  Covent  (Mrden  Tlwatre.  awnt  i»naliiijtaiid  eohlwrtialtyof  aaMttrenrtve, 

agreed  in  writlog,  with  an  actor,  that  he  should  act  and  is  so  undetermined  that  it  is  impossible  to  hwre 

for  twentf -four  oighte,  during  a  certain  period  of  perfonnance  in  the  C^nrt  of  EqQit)r»  and  it  is  only 

tim%  at  their  theatn,  aoid  ttaat  in.  the  neaaame  saaided  br  a>  iMaatt^  proflsieaj  that  Coart  wm 

he  should  not  act  at  an  j  other  plaoe  in  London.  leaVe  the  parties  altogether  to  a  eourt  of  law,  and 

Lord  Lyndhurst,  C,  granted  an  lojBnetion»  ex  will  jiot  give  partial  relief  by  enfordog  onl^  a  nega- 

parii,  restrafarin^  the  deftndant  Sroai  aatiag  at  tive  etipalatioa. 

Dniry  Lane  or  any  other  place  in  London,  until  he  Hia  Hoaonry  thenfoia,  thooght  proper  to  di8»> 


•honld  have  acted  ten  nights  at  Covent  Garden,     solve  the  iojuooUon. 


with  liberty  to  Oe  defendant  to  Bove  to  dissoivr  the  (b)  AtntftTfeyv.  Jgawifi<S  Sim*  340).  Jiamiryv 

i^jiaietion  before  tiie  Yioe^^haaoeHor.  1836.*-In  this  case,  Sk  L.  ShadweU,  y.CB.,  do* 

On  the  motion  to  dissolve  being  made  before  Sir  dded  that  where  a  party  agrees  not  to  do  a  par- 

L.  Shadwdl,  V.C.E.,  bis  Hoaoar  egipieBsed  Ms  tioolaraet^  asKk.ttere  are  other  terms  la  theagreoA 

opinhmihat  theaareementinqaestioaia  each  a  oaa  neat^wUeh  areso  vague  that  the  Ckiait  camote*. 


as  the  Court  oonldnot  perform.    There  is  no  method     force  them,  itwill  not  grant  an  injunctioo  to  restrain 
of  arriving  at  that-wUch  is  the  sabstaooe  of  the     the  breach  of  the  negative  term;  and  the  Court  will 


co&ffaotbetweeathepartiMf.bynKaaaefraDyTKD*     natshFcaaywwIalaawtaapaftyairlrtBstaeaaacr 
eeta  which  this  Coart  is  eaaUed.  to  israe ;  and.    ahaallMiealB* 
thsfcfbre  (tuileii  there ii  sunvpoiltlw  aiftkoilty  to' 
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Parker. — But  he  must  not  sell  it  at  a  greater  discount  than  25Z.  per  cent. 
The  doctrine  on  which  the  Vice-Chancellor  had  acted  was  peculiar  to  himself, 
and  had  not  been  sanctioned  by  the  decisions  of  any  other  judge.  The  Vice- 
Chancellor,  in  giving  judgment  in  Kemble  v.  Kean^  has  said,  *«  There  is  no 
method  of  arrivmg  at  that  which  is  the  substance  of  the  contract  between  the 
parties  by  means  of  any  process  which  this  Court  is  enabled  to  issue ;  and 
therefore  (unless  there  is  some  positive  authority  to  the  contrary)  my  opinion 
is,  that  where  the  agreement  is  mainly  and  substantially  of  an  active  nature, 
and  is  so  undetermined  that  it  is  impossible  to  have  performance  of  it  in  this 
court,  and  it  is  only  guarded  by  a  negative  provision,  this  Court  will  leave  the 
parties  altogether  to  a  court  of  law,  and  will  not  give  partial  relief  by  enforcing 
only  a  negative  stipulation.  I  think  what  Lord  Eldon  said  in  Morris  v.  €0% 
man  bears  upon  this  case/^  In  that  case  it  was  clear  there  was  no  connection 
between  the  inability  of  the  Court  to  compel  Mr.  Kean  to  act  for  the  plaintiff, 
or  to  prevent  him  from  acting  elsewhere.  That  case  had  been  foUowea  by  the 
Vioe-Chancellor  in  Kimberly  v.  Jennings,  and  in  Baldwin  v.  The  Useful 
Knowledge  Sodeiy  (9  Sim,  393).  (a)  It  was  a  most  important  question  as  to 
the  jurisdiction  of  the  Court,  and  if  this  Court  will  not  act  in  every  case  where 
it  cannot  enforce  both  negative  and  positive  agreements,  the  principle  will 
extend  to  many  cases  not  contemplated,  and  will  materially  abridge  the  useful 
power  of  the  Court.  For  instance,  in  the  case  of  a  farm  lease  containing 
restrictive  covenants.  So  in  the  case  of  a  mill,  at  which  all  the  grain  of  certain 
tenants  must  be  ground.  There  the  law  implies  a  duty  to  keep  the  mill  in 
rqnir,  and  it  would  be  a  defence  to  shew  that  the  owner  of  the  mill  had  not 
performed  his  implied  agreement.  That  principle  had  been  affirmed  in  several 
cases.  {Morris  v.  Colmanj  18  Ves.  438.)  (b)  The  Vice-chancellor  had  said, 
in  giving  judgment  in  Clarke  v.  Pricey  that  the  case  of  Morris  v.  Colman 
bad  turned  upon  the  partnership  between  the  parties,  and  upon  the  partnership 
articles.  But  that  was  not  so.  In  Morris  v.  Colman  the  bill  prayed  an 
injunction  to  restrain  Mr.  Colman  from  writing  dramatic  pieces  for  any  other 
theatre  than  the  Haymarket ;  and  Lord  Eldon  said,  ^^  I  cannot  perceive  any 
violation  of  public  policy  in  this  provision.  The  case  of  trade  to  which  it  has 
been  referred  is  quite  distinct,  xf  Mr.  Garrick  was  now  living,  would  it  be 
unreasonable  that  he  should  contract  with  Mr.  Colman  to  perform  only  at  the 
Haymarket  Theatre,  and  Mr.  Colman  with  him,  to  write  for  that  theatre  alone  P 
Why  should  they  not  thus  engage  for  the  talents  of  each  other  ?"  The  Vice- 
Chancellor  had  also  referred  to  Clarke  v.  Price  (2  J.  Wilson  C.  C.  157),  (c) 
but  Lord  Eldon  there  expressly  said,  that  there  were  no  negative  terms  in  the 

{€^    Baldwin  y.   The  Ustful  Knowledge  Society  and  the  Society,  I  cannot  grant  the  injunction, 

(9  Sim.  393).    19th  November,  1838.    Sir  L.  Shad-  -which  is  merely  ancillary  to  what  the  Court  may  do 

well,  V.C.E. — By  an  agreement  between  the  plain-  at  the  hearing  of  the  cause." 

tiffii  and  the  defendaats,  the  former,  in  consideration  (6)  Morris  y,  Colman  (18  Ves.  438).    January, 

of  certain  payments  to  be  made  by  them  to  the  1812. — In  this  case,  Lord  Eldon,  C,  decided  that  a 

latter,  were  to  have  the  ezclusive  right  of  engraving  contract  with  the  proprietors  of  a  theatre  not  to 

and  publishing  a  series  of  maps  from  drawmgs  to  write  dramatic  pieces  for  any  other  is  legal,  as  a 

be  furnished  to  them,  from  time  to  time,  by  the  similar  restrnint  of  a  performer  would  be,  and  is 

latter.  perfectly  distinct  from  a  covenant  restraining  trade 

The  Vice-Chancellor,  after  stating  other  grounds  generally. 

for  refusing  to  grant  an  injunction,  to  restrain  the  (c)  Clarke  v.  Price  (2  Jno.  Wilson's  C.  C.  157). 

defendants  from  acting  in  violation  of  the  agree-  July,  1819.— Lord  Eldon,  C,  made  the  following 

BMnt,  said:  *'How  can  I  eompel  the  Society  for  decision: — "The  Court  cannot  specifically  perform 

the  Diffusion  of  Useful  Knowledge  to  furnish  the  an  agreement  whereby  a  party  agrees  to  compose  and 

plaintiffs  with  drawings  of  maps,  from  the  engraving  write  reports  of  cases,  determined  in  a  court  of  jus- 

aad  publishing  of  which  they  are  to  derive  a  profitT  tice,  to  be  printed  and  published  by  a  particular  indi- 

If  I  cannot  do  so,  the  principle  which  Lord  Eldon  viduid  for  a  stipulated  remuneration,  nor  interfere 

adopted  in  Clarke  y.  Price  applies ;  and,  as  I  am  by  injunction  to  restrain  the  party  from  permitting 

unable  to  compel  a  specific  performance  of  the  reports  written  bv  him  to  be  publishrd  by  another 

agreement  between  Messrs.  Baldwin  and  Cradock  person ;  the  remedy,  if  any,  is  at  law.'' 

TOL.  II.  0 
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agreement,  and  put  his  decision  upon  this,  that  if  the  contract  was  one  the 
Court  could  not  directly  carry  into  execution,  it  would  not  indirectly  enforce  it 
by  restraining  the  defendant  from  doing  some  other  act.    . 

The  LORD  CHANCELLOR.— You  say  that  case  is  not  an  authority  for 
the  position  that  the  Court  will  not  interfere  to  enforce  the  negative  agreement 
where  it  cannot  enforce  the  positive,  because  there  was  in  that  case  no  negative 
agreement  ? 

Parker. — Yes.  That  is  supported  by  Rankin  v.  Huakisson  (4  Sim.  18);  (a) 
WiUiama  v.  WiUiams  (2  Swanst.  258) ;  (6)  Barrett  v.  Blagrave  (5  Ves. 
566).  (c) 

The  LORD  CHANCELLOR.— There  is  also  the  case  of  the  British 
Museum  (The  Duke  of  Bedford  v.  The  Trustees  of  the  British  Museum, 
2  Myl.  &  Keen,  662),  (d)  and  that  of  the  Cockspur-street  Statue  (Squire  y. 
Campbell,  1  Myl.  &  Cr.  469),  (e)  decided  by  me. 

(a)  Rankin  ▼.  Hiakissm  (4  Sim.  13).    Angntt, 


1830.— Sir  L.  Shadwdl,  V.C.E.,  granted  an  injunc- 
tion to  restrain  the  Commissioners  of  Woods  from 
building  on  part  of  the  site  of  Carlton  Palace,  in 
violation  of  the  terms  of  an  agreement  entered  into 
by  them  with  the  plaintiffs  for  a  building  lease  of  an 
adjoininfT  part  of  the  site. 

(b)  Waiiamtr.  WUHams  (2  Swanst.  253).  June, 
1818. — A  coach*master  having  sold  his  share  of  the 
business  to  his  partner,  with  an  undertaking  not  to 
be  concerned  in  any  coach  running  from  Reading  to 
London,  or  prejudicial  to  the  business  which  he  had 
sold.  Lord  Eldon,  C,  granted  an  injunction  restrain- 
ing him  from  running  a  coach  from  Pangboume 
through  Reading  to  London. 

(c)  Barrett  ▼.  Blagrave  (5  Yes.  555).  August, 
1800. — Lord  Loughborough,  C,  granted  an  injunc- 
tion to  restrain  a  breach  of  covenant,  secured  by 
forfeiture  of  the  lease  and  a  penalty. 

This  injunction  was  subsequently  dissolved  by 
Lord  Eldon,  on  the  ground  that  the  answer  con- 
tradicted the  affidavits,  and  shewed  consent  for 
several  years.    (6  Yes.  104.) 

(dO  The  Duke  of  Bedford  v.  The  Trusteet  of  the 
Briluh  Museum  (2  Myl.  &  Keen,  552).  July,  1822. 
—Where  land  is  conveyed  in  fee,  by  deed  of  feoff- 
ment, subject  to  a  perpetual  ground-rent,  and  the 
feoffee  covenants  for  himself,  his  heirs  and  assigns, 
with  the  feoffee,  the  owner  of  adjoining  lands,  bis 
heirs,  ezecuton,  administrators,  and  assigns,  not  to 
use  the  land  in  a  particular  manner,  with  a  view  to 
the  more  ample  enjoyment  by  the  feoffor  of  such  ad- 
joining lands,  and  the  subsequent  acts  of  the  feoffor, 
or  of  those  claiming  under  him,  have  so  altered  the 
character  and  condition  of  the  adjoininglands,  that, 
with  reference  to  the  land  conveyed,  Lord  Eldon, 
C,  who  was  assisted  by  Sir  F.  Plumer,  M.R.,  held 
tiliat  the  restriction  in  the  covenant  ceases  to  be  ap- 
plicable according  to  the  intent  and  spirit  of  the 
contract,  a  Court  of  equity  will  not  interpose  to 
enforce  the  covenant,  but  will  leave  the  parties  to 
law. 

Quare,  whether,  upon  such  a  covenant,  there 
could  be  any  remedy  at  law  against  the  assigns  of 
the  covenantor  ? 

His  Lordship,  in  the  course  of  his  judgment,  is 
reported  to  have  saidt-"  It  is  impossible  to  state, 
as  the  doctrine  of  a  Court  of  equity,  that  the  Court 
will  carry  into  execution  a  specific  covenant  in  all 
cases  where  the  legal  intention  of  the  deed  is  found  ;** 
and  **  if  the  parties  have  so  dealt  with  regard  to  the 
legal  rights,  that  the  object  of  the  one  party  is 
defeated,  is  the  other  to  do  what  he  pleases,  while 
the  first  is  not  at  liberty  to  call  upon  tiiat  other  to 
account  for  doing  that  which  he  himself  is  by  the 
deed  prohibited  from  doing  }    I  do  not  think  that  ft 


Court  of  equity  is  to  act  by  reciprocity  of  oovtnaiit ; 
I  rather  mistake  what  has  been  held  to  be  the  doc- 
trine of  Courts  of  equity  during  the  whole  course 
and  practice  of  my  life,  if  this  Court  does  not  say 
to  parties  who  are  so  circumstanced, '  Confine  your* 
self  to  your  legal  remedies,  if  you  have  any,  and  do 
not  come  here  in  cases  of  this  description  to  ask  of 
the  Court  to  give  you  more  relief  than  could  be  ob« 
tained  in  a  court  of  law.'  *' 

(e)  Squire  v.  Campbell  (1  Myl.  &  Cr.  459).  Jnly 
20,  21,  27,  1836.  Lord  Cottenham,  C— An  Act  of 
Parliament  empowered  the  Commissioners  of  Woods 
and  Forests  to  make  certain  new  streets  according 
to  a  particular  plan  therein  referred  to,  and  to  lease 
and  to  enter  into  agreements  for  leasing  the  ground 
in  the  lines  of  the  new  streets.  Under  this  power, 
leases  were  granted  of  two  plots  of  ground,  upon 
which  the  lessees  erected  two  particular  houses  in 
the  line  of  one  of  the  new  streets.  Each  of  the 
lessees  described  the  plot  of  ground,  which  it  de- 
mised, as  being  on  the  north  side  of  a  new  street 
then  forming  there,  called,  &c.,  and  as  fronting  to- 
wards the  south  on  the  said  new  street.  Tie  plan 
referred  to  in  the  Act  of  Parliament  ochibited  an 
open  space  in  front  of  the  sites  of  these  houses ;  but 
that  plan  was  not  mentioned  in  either  of  the  leases. 

The  intended  streets  were  completed,  and  the 
space  in  front  of  the  houses  was  left  open.  The 
Commissioners  of  Woods  and  Forests,  and  the  pav- 
ing committee  of  the  parish  afterwards,  gave  per- 
mbsion  to  certain  penons  to  erect  an  equestrian 
statue  in  the  open  space,  and  those  penons  pro- 
ceeded to  place  it  upon  a  part  of  that  open  space, 
but  vrithout  interfering  with  the  line  of  the  carriafe- 
way  of  the  new  street  in  which  the  houses  stood. 
The  lessees  of  the  house  thereupon  filed  a  bill  to 
restrain  the  erection  of  the  statue,  alleging  that  upon 
the  treaty  for  the  leases,  the  lessees  were  shewn  the 

Slan  of  the  intended  new  street  and  parts  adjacent, 
y  which  it  appeared  that  the  space  in  question  was 
to  be  quite  open  and  free  fh>m  all  obstructions,  and 
that  it  was  upon  the  treaty  represented  and  sUted, 
that  opposite  the  two  houses  a  ft-ee  passage  wouki 
be  left  of  certain  dimensions,  which  would  be  eon-* 
tracted  by  the  erection  of  the  statue.  They  also 
alleged  that  the  proposed  erection  would  Himtn^h 
the  value  of  their  property,  and  would  be  a  publio 
and  a  private  nuisance. 

Lord  Cottenham  held  that  these  dreumstaneei 
did  not  entitle  the  lessees  to  an  injunction  to  restraiik 
the  erection  of  the  statue ;  it  is  not,  as  is  said  in 
one  case  (see  Dick.  1 75,  and  16  Yes.  342) ,  because  tlie 
value  of  the  property  may  be  lessened,  and  it  is  not, 
as  is  said  in  another  (see  1  Dick.  175),  because  b 
pleasant  prospect  may  be  shut  out,  ttiat  this  Court 
is  to  interfere.    It  must  be  an  injury  very  different,  - 
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GZa««e.— The  defendant  is  now  seeking  to  escape  from  the  performance  of  his 
agreement,  which  is  not  merely  one  of  agency,  but  for  the  actual  sale  of  the 
n^icines.  An  account  of  the  medicines  supplied  to  the  plaintiff  is,  by  the 
agreement,  to  be  settled  every  three  months,  and  the  amount  paid  without 
reference  to  the  actual  sales  by  the  plaintiff.  The  decision  wholly  depends  for 
its  doctrine  on  thfe  Vice-Chancellor^s  own  case  of  Kemble  v.  Kean, 

The  LORD  CHANCELLOR.— The  ground  it  is  put  upon  is  this,  that 
the  defendant  could  not  compel  the  plaintiff'  to  perform  the  agreement ;  that  it 
is  not  mutual  in  that  respect. 

Glasae. — Here  there  is  a  clear  contract  not  to  do  a  certain  thing,  which  this 
Court  may  enforce.     (Ball  v.  Cogga^  1  Brown'^s  Pari.  Cas.  140.)  (a) 

Walker  and  Bacon^  for  the  demurrer.— The  bill  asks,  first,  for  an  account  of 
all  the  oil  sold  by  the  defendant  at  a  greater  discount  than  25/.  per  cent.,  and 
an  account  of  profit  by  the  defendant  from  violation  of  the  agreement; 
secondly,  an  injunction  to  restrain  him  from  selling  at  a  greater  discount,  and 
that  damages  may  be  assessed  and  paid.  This  case  should  go  to  law  on  specific 
damages.  {Scott  v.  Macintosh^  1  Ves.  &  Beames,  503.)  (b)  These  cases 
and  the  Vice-Chancellor^s  decision  do  not  rest  u}>on  the  narrow  ground  on 
which  they  are  put  by  the  other  side.  They  do  not  depend  upon  negative  or 
positive  agreements,  but  that  justice  cannot  be  done  to  both  sides  by  a  partial 
enforcement  of  the  contract.  It  is  necessary  that  agreements  should  be  mutual ; 
that  they  should  not  be  one-sided ;  and  the  Court  will  not  enforce  such  agree- 
ments as  the  present  by  prospective  decrees.  That  is  the  result  of  all  the 
cases.     {Clarke  v.  Price^  suprL) 

The  LORD  CHANCELLOR.— In  that  case  the  Chancellor  puts  it  on 
this,  that  there  was  no  negative  agreement.     It  is  a  case  often  cited. 

Walker  cited  Morris  v.  Colman^  Kemble  v.  Kean^  Baldwin  v.  jTAc  Useful 
Knowledge  Society,  suprk.  In  the  late  case  of  Hills  v.  Croll  (9  Jurist ;  anii^ ' 
vol.  i.  641),  all  the  cases  were  carefully  considered.  The  agreement  was  of  this 
sort ;  the  defendant  engaged  to  buy  all  the  acids  required  for  a  patent  process 
from  the  plaintifT,  and  of  no  other  person,  and  the  bill  was  filea  for  a  specific 
performance  of  that  contract.  A  motion  having  been  made  for  an  injunction 
to  restrain  the  defendant  from  purchasing  acids  of  other  persons,  the  Vice- 
chancellor  refused  the  motion,  on  the  ground  that  he  could  not  enforce  the 
whole  agreement;  and  upon  an  appeal  by  the  plaintifi^.  Lord  Chancellor 
Lyndhurst  affirmed  that  decision  :  he  said,  *^  How  can  I  compel  the  plaintiff  to 
supply  the  acids  ?^*  and  added,  ^^  In  this  case,  the  Court  has  no  power  to 
compel  Hills  to  supply  acids  by  ordering  him  not  to  supply  acids  to  any  other 

Eerson ;  thai  is  not  the  agreement*     Therefore,  unless  the  Court  can  compel 
im  by  a  direct  order  to  supply  Croll  from  time  to  time  with  the  acids  he 

in  its  Datare  and  its  origin,  to  justify  sncb  an  inter-  conceived  was  intended  as  a  reward,  attending  the 

ference.     If  the   plaintiffs   conceived   themselves  produce  of  the  works,  during  such  time  only  at  the 

aggrieved,  all  the  other  remedies  of  the  law  are  plaintiff  supervised  the  same.    But  this  part  of  the 

open  to  th'  m.  decree  was  reversed,  and  he  was  lield  to  be  entitled 

(a)   Ball  V.  Coggs  (l  Brown's  Pari.  Cas.  140).  to  this  allowance  during  kis  life. 
3rd  April,  1710.    Lord  Cowper,  C— The  partners         (6)  Scott  v.  Macintosh   (1  Yes.  &  Bea.  503). 

in  certain  brass-works  enter  into  articles  with  A.,  March  27»  May  8,  1813.    Lord  Eldon.^The  de- 

that  he  shall  serve  them  as  their  manager  and  over-  fendantsold  to  the  plaintiff  the  good -will  of  his  bosi- 

•eer,  during  his  life;  and, besides  a  stipulated  yearly  ness  as  a  broker,  and  the  profits  specifically  of  sJl 

salary,  he  wa.s  to  have  3s.  6d.  for  every  hundred-  the  brokerage  he  should  make, 
weight  of  brass- wire  made  by  him,  or  any  other        His  Lordship  said :  *' Where  a  man  sells  the  good- 

person,  during  his  life,  A.  was  afterwards  discharged  will  of  a  trade,  and  covenants  to  make  it  as  pro- 

by  the  partners  from  their  service ;  and  on  a  bill  fitable  as  he  can,  the  actual  profit  made  Is  not  that 

brought  for  a  specific  performance  of  these  articles,  which  the  vendor  is  bound  to  take ;  but  he  will  have 

it  was  decreed  that  the  plaintiff  was  entitled  to  all  an  action  of  covenant,  if  he  can  establish  his  title  to 

the  advantages  thereby  stipulated  for  him,  except  more  through  the  default  of  the  vendor.    There  caa 

the  3s.  6d.  payable  to  him  for  every  hundred -weight  be  no  custom  binding  a  man  not  to  tell  his  own 

of  brass- wire  made  at  the  mills,  which  Lord  Cowper  provisions." 
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lequires,  it  is  quite  clear  the  Court  cannot  execute  all  the  parts  of  this  contract 
The  Court  cannot,  therefore,  compel  the  party  q)ecifically  to  perform  this 
contract."  That  is  a  direct  authority  for  this  demurrer.  (Jereais  v.  Edwards^ 
9  Dm.  &  War.  80.) 

The  LORD  CHANCELLOR.— Do  you  contend,  that  the  jurisdiction  of 
the  Court  in  granting  injunctions  is  only  co-extensive  with  specific  performance, 
and  that  the  Court  will  not  grant  an  injunction  in  any  case  in  which  it  cannot 
decree  a  contract  to  be  specifically  performed  ?  Observations  to  that  efiect 
have  sometimes  been  made.  In  the  case  of  the  Vauxhall  ^Grardens  {Barrett  v. 
Blagrave,  5  Ves.  665),  (a)  the  Court  proceeded  on  the  implied  contract,  and 
granted  the  injunction.  The  rule  on  which  this  Court  acts  in  regard  to  injunc- 
tions is  very  diflFerent  from  that  with  regard  to  specific  performance,  though 
the  rules  are  very  generally  confounded. 

Walker  referred  to  Rankin  v.  Huskisson^  supri. 

The  LORD  CHANCELLOR.— The  tenants  of  the  houses  at  the  bottom 
of  the  Haymarket  complained  that  the  statue  erected  in  the  open  space  in 
Cockspur-street  was  a  violation  of  the  implied  terms  on  which  their  leases  were 
granted.  So  the  case  of  the  British  Museum  came  before  me  upon  the  same 
unplied  contract,  but  I  thought  no  case  was  made  out.  Both  cases  turned 
upon  the  fact  that  there  had  been  no  real  injury,  but  they  came  to  this  Court 
on  the  implied  contract,  and  no  doubt  that  is  an  equity.  There  are  cases  in 
which  the  Court  will  ^interfere  by  an  injunction  against  one  party,  without 
giving  any  relief  to  the  other.     If  you  can  distinguish  this  case,  do  so. 

fFattcr.— The  whole  subject-matter  of  the  agreement,  as  for  example,  the 
amount  of  profit  of  which  an  account  is  sought,  is  (question  for  a  jury.  {Smith 
V.  Fromonty  2  Swanst.  S80.)  (6)  The  injunction  in  Barrett  v.  Blagrave  was 
afterwords  dissolved,  and  the  report  on  that  occasion  is  in  6  Ves.  104.  (c) 
There  is  no  obligation  on  the  plaintiff  to  order  medicine,  and  by  abstaining 
from  doing  so  he  might  stop  the  defendant's  business  altogether.  It  is  no  fair 
ai^d  mutual  agreement.  There  is  nothing  in  the  agreement  binding  the 
plaintiff  to  advertise  the  medicine. 

Bacoru — ^The  impossibility  of  enforcing  this  agreement  in  a  court  of  equity- 
becomes  apparent  if  the  parties  change  places.  Had  the  present  defendant 
been  the  plaintiff,  how  could  the  Court  nave  compelled  the  present  plaintiff 
to  act  as  wholesale  agent  ?  If  there  be  any  damage  sustained  by  the  plaintiff, 
his  proper  and  only  remedy  is  an  action  at  law  for  the  difference  in  the  rate  of 
discount.  The  sale  is  notorious,  and  there  can  be  no  ground  for  maintaining 
this  suit  for  the  sake  of  discovery.  There  is  no  obligation  on  the  plaintiff  to 
order  any  of  the  oil. 

The  LORD  CHANCELLOR.— By  the  agreement,  the  defendant  may  sell 
any  quantity,  but  not  for  the  purpose  of  the  re-sale. 

Bacon. — In  such  a  case  as  this  the  covenants  are  not  valid  unless  mutual ;  it 

(a)  Barrttt^,  Blagrave  (6  Yes.  555).  [See  note,  the  limits  in  question,  I  mast  enjoin  the  plaintiff 
4xn^^,  p.  334.]  from  not  bringing  liorses  tliere.    I  cannot  restraia 

(b)  SmUh  T.  Frfmont  (2  Swanst.  330).  Jnlj  18,  the  defendant,  unless  I  have  the  means  of  assuring 
1818.  Lord  Eldon,  C.--Plaintiff  and  defendant  him  that  he  shall  find  the  plaintiff's  horses  readj.'* 
agreed  to  work  a  eoaeh  from  Bristol  to  London,  the  (c)  Barrett  ▼.  Blagrave  (6  Yes.  104).  Lord 
plaintiif  providing  horses  for  a  part  of  the  road,  and  Eldon,  C,  in  dissolving  the  injnnction,  said,  **  If 
the  defendant  for  the  remainder;  andinconseqnence  yon  have  permitted  this  to  go  on  for  eleven  years, 
of  the  horses  of  tlte  plaintiff  having  been  taken  in  mnstyoa  not  take  your  chance  at  law  ?  I  have  not 
ezeeation,  tlie  defendant  provided  horses  for  that  theleast  doubt  that  what  is  stated  in  the  affidavits  is 
part  which  Had  been  undertaken  by  the  plaintiff,  and  within  the  terms  of  the  covenant ;  but  the  question 
Gkdmed  the  whole  profits  of  the  journey.  The  Court  i8>  whether  you  can  have  a  specific  performance  un- 
rdpQsed  an  injunction  against  continuing  to  prorido  der  such  circumstances ;  the  parties  having,  from  the 

execution  of  the  lease  eleven  years  ago,  permitted 


"  If,''  said  Lord  Eldon,  *^  I  enjoin  the  defendant     that  covenant  to  stand  an  ineffective  part  of  thm 
from  bringing  hones  to  conyey  the  coaches  between     lease." 
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ia  jiot  like  a  lease,  wbere  rights  may  have  been  cieated  which  do  not  involve 
nutualitj. 

Parker  J  io  repl  j. — ^The  other  side  nut  the  case  upon  the  invalidity  of  the 
agreement,  and  yet  said  an  action  mignt  be  sustained. 

The  LORD  CHANCELLOR.— To  make  out  a  breach  of  the  agreement, 
the  plaintiff  must  make  out  a  sale  to  persons  to  sell  again. 

ParA^.— To  make  out  a  breach,  the  defendant  must  have  knowingly  supplied 
the  medicine  for  re-sale.  Where  does  the  consideration  for  the  defendanfs 
iMrreement  fail  ?  It  may  be  a  Question  what  jurisdiction  the  Court  has  where 
tnere  are  mutual  breaches.  The  case  cited  of  HtUa  v.  CroU  was  that  of  a  very 
complicated  agreement,  extending  over  a  great  number  of  years,  and  the  bill 
was  for  a  specific  performance. 

The  LORD  CHANCELLOR — Was  the  discussion  in  that  case  upon 
a  motion  for  an  injunction  ? 

Parker. — Yes.  The  whole  question  of  specific  performance  of  the  agreement 
was  before  the  Court.  The  case  of  Jereoie  v.  Edwards  was  for  the  specific 
performance  of  an  agreement,  and  for  an  indemnity  against  future  breaches;  there 
was  no  injunction  sought.  A  bill  for  an  injunction  is  often  sustained  without 
an  account  in  such  a  case  as  the  present,  which  is  analogous  to.  a  partnership. 
An  examination  of  the^  authorities  proves  this  doctrine  to  rest  solely  on  the  deci- 
sions of  the  Vice-chancellor  of  England. 

The  LORD  CHANCELOR.— It  is  a  very  important  point,  and  1  will 
look  at  the  authorities  before  I  decide. 

Judgment.— Jfdff  22, 1846. 

The  LORD  CHANCELLOR  (Lord  CoUenham).— The  plaintifi'  was 
only  constituted  the  agent  of  the  defendant,  while,  on  the  other  hand,  the  defen- 
dant bound  himself  not  only  to  employ  the  plaintifi*,  but  to  supply  no  other 
person  with  the  patented  medicine  at  a  discount  greater  than  twent^-five  per 
cent.  The  bill  alleges  a  due  performance,  on  the  part  of  the  plaintiff,  of  his 
part  o£the  agreement,  and  then  states  the  violation  of  the  agreement  by  the 
defendant  in  supplying  other  persons  with  the  medicine  at  a  greater  discount  than 
is  stipulated,  and  prays  for  an  injunction  and  an  account.  The  (question  is^ 
whether  the  bill  has  stated  a  case  which  comes  within  the  jurisdiction  of  this 
Court.  Now  it  has  been  stated  at  the  bar  that  the  Yice-Chancellor  of  England 
has  expressly  decided  that  this  Court  will  not  interfere  by  injunction  to  enforce 
the  negative  terms  of  an  agreement  where  the  positive  terms  of  it  could  not  be 
enforc^.  I  cannot  help  thinlcin^  that  the  learned  judge  has  been  misunderstood, 
and  that  he  only  meant  to  say  that  the  Court  could  not  interpose  where  no  part 
of  the  positive  agreement  could  be  performed,  and  not  where  the  whole  could 
not  be  enforced,  which  was  the  case  of  Kemberley  v.  Jennings^  and  to  that  pro- 
position I  subscribe.  The  rule  respecting  injunctions  in  this  court  cannot  be 
confined  to  cases  where  there  is  a  positive  agreement  not  enforced  against  the 
plaintiff.  If  there  is  such  infirmity  in  the  agreement  that  the  Court  cannot  per- 
form  the  whole,  it  may  decline  to  interfere.  But  where  there  is  a  consideration 
paid  for  a  negative  agreement,  or  an  agreement  prohibiting  certain  acts,  the 
Court  will  interfere  by  injunction.  Thus,  in  the  case  of  tenants  and  many  others, 
there  is  nothing  to  be  done  by  the  plaintiffs.  In  none  of  such  cases  is  any 
equity  administered  against  the  plaintiff.  So  in  suits  to  enforce  legal  rights, 
such  as  patents,  copyrights,  &c.  With  respect  to  the  question  of  mutuality,  the 
law  has  been  clearly  settled  by  Lord  Eldon  in  the  cases  of  Morris  v.  Co/man 
and  Clark  v.  Price ;  for  though  it  had  been  stated  that  Morris  v.  Colman 
proceeded  upon  the  ground  of  a  subsisting  partnership,  I  cannot  find  such  to 
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have  been 'the  reason  from  the  report.  In  Barrett  v.  Blagrave,  though  the 
injunction  was  afterwards  dissolved  on  the  ground  of  acquiescence,  I  do  not  find 
that  any  objection  of  want  of  mutuality  was  taken.  It  is  clear  that  the  Court 
will  interfere  in  cases  of  partnership,  which  is  an  additional  instance.  Looking, 
therefore,  at  the  whole  range  of  cases  respecting  ncj^tive  agreements,  and  seeing 
that  the  plaintiff  is  entitled  to  relief,  there  is  no  foundation  for  the  reasoning 
that  the  Court  will  not  interfere,  as  the  plaintiiThas  stated  by  his  bUl,  in  a  case 
which  calls  for  the  interposition  of  the  Court.  The  agreement  being  distinct, 
and  the  defendant  having  violated  it,  I  think  that  the  plaintiff  is  entitled  to  the 
injunction  asked  by  the  bill,  and  that  the  demurrer  must  be  overruled. 


COURT  OF  COMMON  PLEAS. 

Wednesday,  N^ovember  11,  1846. 
Wright  v.  Burroughes.  (a) 

UuderUoie^'Revenum — Vi  it  armii. 

A.  ktmn§  a  Urmfw  tvent^'One  yean  in  etrimmpremUei,  detmrnd  all  ikeprentue$  to  B./or  ike  whole 

term,  wanting  one  day : — 
ffeld,  that  with  rtference  to  C,  who  had  an  wnderleaee  for  three  yearefrom  A,^  B.  woe  an  anigwee 

qf  the  reveriion,  within  etatute  32  Hen,  S,  e.  $4,  #.  1. 
Heldf  aleOf  that  the  wordi  **9iei  armif*  in  an  action  qftreepaa  do  not  imply  enoh  a  degree  qfoiolenee 

Off  to  be  ineoniietent  with  the  peaceable  entry  qfa  man  who  hae  a  right  to  the  poseeaion  of  the 

eloee  upon  which  the  treepate  it  alleged  to  be  committed, 

TRESPASS,  for  breaking  and  entering  a  dwelling-house.  Plea — ^That 
heretofore  and  before  any  of  the  saia  times  when,  &c.,  to  wit,  &c.,  oife 
W.  M.  being  seised  in  fee  of  the  said  dwelling-house,  in  which,  &c.,  by  a 
certain  indenture  then  made  between  the  said  W.  M.  of  the  one  part,  and  C.  L. 
of  the  other  part,  which  said  indenture,  &c.  {profert  of  the  indenture),  the  safd 
-  W.  M.  did  demise  unto  the  said  C.  L.  the  said  dwelling-house.  In  which,  &c., 
with  the  appurtenances,  to  hold  the  same  unto  the  said  C.  L.,  his  executors, 
administrators,  and  assigns,  from  thence,  for,  and  during,  and  until  the  expira- 
tion of  a  certain  term  not  yet  expired,  to  wit,  until  the  full  end  and  term  of 
twenty-one  years,  from  the  26th  day  of  December  then  last,  as  by  the  said 
indenture  will  appear ;  by  virtue  whereof  the  said  C.  L.  then  entered  into,  and 
became  and  was  possessed  of  the  said  demised  premises  for  the  said  term ;  and 
being  so  possessed,  the  said  C.  L.  afterwards,  and  before  any  of  the  said  times 
when,  &c.,  to  wit,  &c.,  by  indenture  then  made  between  the  said  C.  L.  of  the 
one  part,  and  the  defendant  of  the  other  part,  which  said  indenture,  &c. 
(profert),  demised  the  said  demised  premises  to  the  defendant,  to  hold  the  same 
for  and  during  all  the  residue  of  the  said  term  so  to  him  the  said  C.  L. 
granted  as  aforesaid,  wanting  one  day,  as  by  the  last-mentioned  indenture  will 
appear.  And  the  defendant  being  so  possessed,  the  plaintiff  claiming  title,  &c. 
{The  plea  then  gave  the  plaintiff  colour.^  And  thereupon  the  defendant,  in 
his  own  right,  at  the  said  several  times  wnen,  &c.,  entered  into  and  upon  the 
said  dwellinor-house  in  the  declaration  mentioned,  and  in  which,  &c.,  in  and  upon 
the  plaintiff's  possession  thereof,  as  being  the  dwelling-house  of  the  defendant, 
as  he  lawfully  might,  for  the  cause  aforesaid,  which  are  the  same  alleged  tres- 
passes, &c.     And  this  the  defendant  is  ready  to  verify. 

Replication — That  before  the  said  times  when,  &c.,  and  before  the  making 
(a)  Reported  by  Paul  Parnell,  Esq.,  Barrister-at-Iaw. 
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of*  the  said  indenture  between  the -said  C.  L.  and  the  defendant,  as  in  the  said, 
plea  mentioned,  and  while  the  said  C.  L.  was  possessed  of  the  said  term,  as  in 
that  plea  mentioned,  to  wit,  &c.,  the  said  C.  L.,  being  possessed  as  aforesaid, 
demised  the  said  dwelling-house,  in  which,  &c.,  with  the  appurtenances,  to  one 
H.  F.  from  thenceforth  for  a  certain  term,  to  wit,  for  the  term  of  three  years 
then  next  following,  and  fully  to  be  complete  and  ended ;  by  virtue  whereof  the 
said  H.  F.  entered  into  and  upon  the  said  dwelling-house,  in  which,  &c.,  with 
the  appurtenances,  and  was  thereof  possessed  for  the  last-mentioned  term  ;  and 
the  said  H.  F.  being  so  possessed  as  aforesaid,  and  durins  the  continuance  of 
the  said  last-mentioned  term,  and  before  the  said  times  when,  &c.,  to  wit,  &c., 
by  a  certain  assignment  in  writing  signed  by  the  said  H.  F.,  bargained,  sold, 
assigned,  transferred,  and  set  over,  unto  the  plaintifF,  the  said  last-mentioned 
term,  and  all  the  right,  title,  and  interest  of  the  said  H.  F.  therein  then  to 
come  and  unexpired ;  by  virtue  of  which  said  assignment  the  said  plaintiff 
afterwards,  to  M'it«  &c.,  entered  into  the  said  dwelling-house,  and  became  and 
was  possessed  thereof,  and  continued  so  thereof  possessed  from  thence  until  the 
defendant  afterwards,  and  during  the  continuance  of  the  said  assignment,  to 
wit,  at  the  said  times  when,  &c.,  of  his  own  wrong,  broke  and  entered  the  said 
dwdlins-house,  and  committed  the  said  several  trespasses,  &c.  ^nd  this  the 
plaintiff  is  ready  to  verify. 

Rejoinder — That  the  demise  in  the  said  replication  mentioned  was  made  by 
the  said  C.  L.,  and  accepted  by  the  said  H.  F.,  upon  certain  terms  and  agree- 
ments, and  subject  to  certain  conditions ;  that  is  to  say,  upon  the  terms  and 
conditions  (amongst  others),  that  the  said  H.  F.,  his  executors,  administrators^ 
and  assigns,  did  and  should,  and  the  said  H.  F.  did,  upon  the  making  and. 
acceptance  of  the  said  demise,  for  himself,  his  executors,  administrators,  and 
assigns,  promise  and  agree  with  and  to  the  said  C.  L.,  his  executors,  adminis- 
trators, and  assigns,  that  he,  the  said  H.  F.,  his  executors,  administrators,  and 
aasigns,  should  and  would,  during  the  said  term,  keep  the  said  premises  in  good 
and  tenantable  repair,  and  paint  m  a  proper  and  workmanlike  manner  the  wood 
and  ironwork  of  the  said  premises  where  necessary  to  be  done  for  the  preserva- 
tion thereof ;  and  that  if  he,  the  said  H.  F.,  his  executors,  administrators,  and 
assigns,  should  not  properly  keep  and  perform  the  said  agreement,  it  should 
be  bwful  for  the  said  C.  L.,  his  executors,  administrators,  or  assigns,  to 
re-enter  into  the  said  demised  premises,  and  to  re-possess  and  re-enjoy  the  same^ 
aa  in  his  or  their  first  and  former  estate.  That  the  said  H.  F.  aid  not  nor 
would,  nor  did  nor  would  the  plaintiff,  nor  did  nor  would  any  other  person^ 
keep  the  said  premises  in  tenantable  repair  during  the  said  term,  but  on  the 
contrary  thereof,  the  said  H.  F.,  after  the  making  of  the  said  indenture  in  the 
defendant's  said  plea  lastly  mentioned,  and  before  the  making  of  the  assignment 
in  the  said  replication  mentioned ;  and  the  plaintiff,  after  the  making  of  the. 
said  assignment,  wrongful  y  suffered  and  permitted  the  same  premises  to  be, 
and  the  same  were  at  the  time  of  the  makmg  of  the  said  indenture,  and  from 
thence  continually  until  and  at  the  said  times  when,  &c.,  ruinous,  prostrate,  in 
great  decay,  and  in  bad  and  untenantable  condition,  for  want  of  needful  and 
necessary  reparations,  contrary  to  tlie  form  and  effect,  true  intent  and  meaning 
of  the  said  agreement ;  wherefore  the  defendant  entered,  as  in  the  said  plea  is 
alleged,  for  breach  of  the  said  condition,  and  in  order  that  the  defendant  might 
re-possess  and  re-enjoy  the  same  premises.  And  this  the  defendant  is  ready  to 
verify. 

Demurrer— Assigning  for  grounds,  among  others  which  were  abandoned  on 
the  argument,  that  the  rejoinder  sets  forth  an  agreement  by  and  between  the 
said  C.  L.,  his  executors,  administrators,  and  assigns,  and  the  said  H,  F.,  his 
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executors^  administrators,  and  assigns,  and  the  defeodant  then  endeairours  to 
take  advantaffe  in  the  said  rejoinder  of  the  said  agreement ;  whereas  it  appeara, 
by  the  defendant's  plea,  that  the  defendant  was  not  an  assign  or  assignee  of  the 
said  C.  L.,  bat  an  under-lessee  ;  and  that  no  authority  or  power  is  shewn  ia 
die  said  rejoinder  for  any  one  to  re-enter  on  the  said  premises,  except  by  the 
enforcement  of  Aeir  legal  remedy,  if  any,  by  ejectment. 

Pears&n,  in  support  of  the  demurrer.—- The  first  question  is,  whether  an  under- 
lessee  can  take  advantage  of  breaches  of  covenant  by  a  tenant  in  possession  ? 
The  defendant  claims  under  statute  SS  Hen.  8,  c.  S4,  s.  1.  That  statute  gives 
to  ^  OTantees  or  assignees,  their  heirs,  executors,  successors,  and  assigns,  like 
remedies  against  lessees  and  grantees,  their  executory,  administrators,  and  assigns, 
as  the  lessors  and  grantees,  their  heirs  or  successors,  might  have  had.^  The 
defendant  here  is  not  within  the  meaning  of  the  words  *^  ^ntee  or  assignee/* 
Whitton  V.  Peacock  (2  Bing.  N.  C.  41S)  is  a  clear  authority  that  the  assignee 
of  a  lessor,  having  all  the  equitable  interest,  cannot  take  advantage  of  covenants, 
but  that  it  is  necessary  that  he  should  be  the  assignee  of  all  the  legal  interest. 
There  is  no  privity  between  the  defendant  and  H.  F.,  or  the  defendant  and  the 
plaintiff.  In  Holford  v.  Hatch  (Doug.  18S),  it  was  decided  that  a  lessor  could 
not  sue  an  under-lessee  in  an  action  of  covenant  for  rent ;  and  similarly  ia 
Brewer  v.  Hill  (Anstr.  418),  the  Court  held  that  an  under-lessee  of  tithes  was 
not  bound  by  a  covenant  not  to  take  tithes  in  kind  made  by  the  lessee  with  Ae 
4>wner  of  the  land.  The  rule  has  been  laid  down,  that  the  statute  does  not' 
:apply  except  where  the  assignee  has  the  same  estate,  and  therefore  the  grantee  of 
part  of  the  reversion  shall  not  take  advantage  of  the  breach  of  a  covenant, 
nor  can  a  person  who  comes  in  by  title  paramount  to  that  of  the  lessor  or  grantor. 
(Co.  Litt.  215,  a,  5th  resol. ;  Chaworth  v.  PhiUipSy  Moore,  876.)  [M aule,  JT.— 
How  would  the  principle,  that  the  assignee  must  have  the  same  estate,  apply 
to  the  case  of  a  remainder-man,  who  is  neld  to  be  an  assignee  of  the  person  to 
whom  he  is  in  remainder  P  {Isherwoodv.  OldknoWj  S  M.  &  6.  882.)]  There 
the  words  of  the  instrument  upon  which  the  action  was  brought  were  peculiar, 
and  extended  to  something  more  than  a  mere  assignee.  Further,  if  the 
defendant  had  a  right  of  entry  at  all,  his  proper  way  to  enforce  it  was  by  his 
legal  remedy  of  ejectment.  The  mere  fact  that  he  had  acquired  a  right  of 
entry  would  not  justify  him  in  committing  a  trespass  and  ejecting  the  tenant. 
{Newton  v.  Harlandj  1  M.  &  6.  644 ;  Harvey  v.  Brydgea^  14  M.  &  W. 
487,  Ex.)  [Wilde,  C.  J. — Does  Newton  v.  Harland  shew  that  the  landlord 
may  not  enter  peaceably,  as  in  Tauntonv.  Coatar  (7  T.  R.  481)  ?1  No.  But 
here  it  is  charged  in  the  declaration,  that  he  entered  with  force  and  arms,  and- 
made  a  great  noise  and  disturbance  in  the  dwelling-house.,  [Coltman,  J.— 
There  is  a  difference  between  vi  et  armia  and  manu  forti.  The  former  does 
not  necessarily  imply  violence.] 

Bowling^  Serjt.,  contri. — The  word  •*  demise"  is  not  confined  in  itsefl^t,  but 
will  operate  as  an  assignment  if  it  is  the  intention  of  the  parties  to  pass  the 
reversion.  In  Bacon's  Abridgment,  Leases  and  Terms,  N.,  it  is  said,  **  If  one 
having  made  a  lease  for  life  or  years  to  A.  of  lands,  after  make  another  leaas 
to  B.  of  the  same  lands,  or  of  the  reversion  of  those  lands,  habendum  the  said 
lands  or  the  reversion  of  those  lands  to  the  said  B.  cum  poat  aive  per  mortem^ 
reaignationemy  auraum  redditionem  vel  aliquo  alio  modo  vacare  contigerit,  in 
this  case  B.  hath  election  to  take  such  lease,  either  as  a  reversion  or  a  rever- 
sionary interest,  if  he  can  prevail  for  an  attornment  of  A.,  the  tenant  in 
possession,  or  if  not,  yet,  as  a  future  intereaae  termini,  such  lease  will  be  good 
to  take  effect  in  possession  upon  the  determination  of  the  first  lease.^  By  the 
statute  4  &  5  Anne,  c.  16,  attornment  is  made  unnecessary.     So  in  Palmer  t. 
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Tlkorpe  (Cro.  Eliz.  152),  it  was  held  that  a  reversion  for  years  maj  be  granted 
from  a  future  day,  for  it  is  a  lease  from  a  future  day.  (He  referred  also  to 
Smith  V.  Stapletofiy  Plowd.  426.)  Co.  Litt.  215,  a,  is  distinctly  in  pointy 
diat  if  lessee  for  years  be,  and  the  reversion  is  granted  for  years,  the  grantee 
for  years  shall  take  benefit  of  the  condition.  [Maule,  J. — The  case  of 
Matures  v.  Weatweod  (Cro.  Eliz.  599)  was  thus:  A.,  lessee  for  twenty  years, 
grants  it  by  indenture  to  W.  for  ten  years,  wherein  he  covenants,  at  the  end  of 
the  term,  to  leave  it  sufficiently  repaired  and  the  possession  to  the  lessor,  his 
executors  or  assigns.  Afterwards  A.  assigned  the  reversion  to  the  plaintiff, 
and  because  the  defendant,  at  the  end  of  ten  years,  did  not  deliver  up  unto  him 
the  tenement  sufiiciently  repaired,  he  brought  this  action ;  and  it  was  first 
moved  whether  this  action  lay  by  32  Hen.  8,  for  an  assignee  of  a  reversion 
for  years,  and  therein  the  whole  Court  held  that  it  did.] 

Pearwn^  in  reply. 

Wilde,  C.  J.— The  principal  question  in  this  case  is,  whether  the  defendant 
is  the  assignee  of  the  reversion  expectant  upon  the  determination  of  the 
plaintiff^s  lease,  which  is  a  lease  granted  originally  by  C.  L.  to  H.  F.,  and  by 
Hv  F.  assigned  to  the  plaintiff?  Upon  the  authority  of  the  cases,  I  think  it 
clear '  that  the  defendant  is  an  assignee  within  the  meaning  of  the  statute. 
C.  L.,  it  seems,  has  a  term  for  twenty-one  years.  He  first  demises  to  H.  F. 
for  three  years,  and  then  to  the  defendant  for  such  a  term  as  to  entitle  him  to 
the  whole  of  the  remainder,  excepting  one  day.  The  reversion  that  C.  L.  had, 
was  a  reversion  in  a  lease  for  twenty-one  years ;  that  same  reversion,  minus  one 
day,  came  to  the  defendant.  It  seems  to  me  precisely  the  same  reversion  which 
Ibe  lessor  had  to  the  plaintiff.  Generally,  the  grant  of  a  reversion  is  a  sufficient 
assignment  within  the  atatute,  and  notmng  has  been  cited  to  make  a  doubt  of 
that  in  this  case.  There  are  several  cases  to  shew  that  the  assignee  of  part  of 
the  reversion  cannot  take  advantage  of  a  condition  broken,  but  those  cases  apply 
to  the  assignment  of  the  reversion  in  part  of  the  property,  so  that  the  covenants 
would  be  split,  and  the  right  of  entry  divided.  Here  there  is  no  division ;  the 
whole  reversion,  minus  one  day,  is  in  the  defendant*  The  demurrer,  therefore^ 
£uk  in  the  objection  that  the  defendant  was  not  possessed  of  the  reversion. 
But,  then,  it  is  objected  that  there  is  no  privity  of  contract ;  but  there  is  all 
that  is  necessary  under  the  statute,  and  the  condition  set  out  is  within  the 
statute.  It  is  further  objected,  that  the  allegation  that  the  defendant  entered 
m  et  armis  distinguishes  this  case  from  cases  in  which  it  has  been  held  that  a 
man,  having  a  right  of  possession,  may  enter  peaceably  without  bringing  an 
ejectment.  But  the  words  vi  et  armis  do  not  necessarily  import  that  there 
was  that  forcible  entry  which  the  law  avoids.  Doubts  have,  moreover,  been 
entertained  whether,  although  a  forcible  entry  be  subject  to  legal  consequences, 
the  entry  itself  be  not  valio.  It  seems  to  me,  that  the  defendant  has  furnished 
a  sufficient  answer  to  the  action. 

CoLTMAN,  J. — The  law  upon  the  subject  is  concisely  laid  down  in  Co.  Litt. 
£15,  a,  4th  and  5th  resolutions.  "4.  That  where  the  statute  speaks  of 
grantees  and  assignees  of  the  reversion,  that  an  assignee  of  part  of  the  state  of 
the  reversion  may  take  advantiu^e  of  the  condition.  As  if  lessee  fcnr  life  be, 
fcc,  and  the  reversion  is  granted  for  life,  8ec.  So,  if  lessee  for  years,  &c,  be,  and 
the  reversion  is  granted  for  years,  the  grantee  for  years  shall  take  benefit  of  the 
condition  in  respect  of  this  word  in  the  Act.  5.  That  a  grantee  of  part  of  the 
veversion  shall  not  take  advantage  of  the  condition.  As  if  the  lease  be  of 
three  acres,  reserving  a  rent  upon  condition,  and  the  reversion  is  granted  of 
two  acres,  the  rent  shall  be  apportioned  by  the  act  of  the  parties,  but  the 
condition  is  destroyed,  for  that  is  entire,  and  against  common  right." 
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Maule,  J. — ^The  main  point  is  expressly  decided  in  Matures  v.  Westwood, 
which  establishes  that,  notwithstanding  the  want  of  priority  by  transfer  of  the 
reversion,  the  under-lessee  for  years  may  enter  for  conditions  broken.  Such  has 
been  the  law  for  more  than  two  hundred  years. 

Williams,  J.  concurred. 

Judgment  for  the  defendant. 


COURT  OP  COMMON  PLEAS. 

Friday,  June  5,  and  Thursday,  November  19,  1846. 
Pannell  v.  MiLL.(a) 

EjFcepiion— Grant —  Warren, 

A,  B.  being  seised  in  his  demesne,  as  of  freehold  for  life,  of  a  certain  manor,  with  the  appurtenaneesp 
and  having  a  power  to  lease  certain  parcels  of  the  manor,  demised  the  said  parcels  to  C.  D.for  a 
term  of  gears,  "  ejpcept  and  reserved  all  rogaUies  whatever  to  the  said  premises  appertaining,**  to 
hold  the  demised  premises,  with  their  appurtenances,  except  as  b^ore  excited.  The  demise  con^ 
tained,  also,  a  proviso  that  it  should  be  lawful  for  A,  B,,  during  the  continuance  of  the  demise,  to 

-  commence  and  prosecute  ang  action,  information,  Sfc,  in  the  name  of  C.  D.,  against  all  persons 
trespassing  on  the  demised  premises  for  the  purpose  or  bg  means  of  hunting,  coursing,  shooting,  or 
sporting  thereon;  A.  B.  paging  the  ejcpenses  of  such prosecitions,  8fc.,  and  indemnifying  C.  D. 

Held,  that  the  exception  in  the  demise  did  not  operate  as  a  grant  from  C.  D,  to  A.  B,  of  **  the  sole 
and  exclusive  right  to  pursue,  kill,  and  take  birds  of  warren  upon  the  demised  premises,  wUhfree 
libertgfor  A,  B,  and  his  servants  to  enter  the  demised  premises,  and  therein  to  pursue,  kill,  and 
take  the  birds  qf  warren  upon  the  same,  at  ang  time,  at  his  free  will  and  pleasure.** 

TRESPASS,  for  breaking  and  entering  two  closes  of  the  plaintiff  in  the 
parish  of  Millbrook,  in  the  county  of  Southampton.  Plea — That  long 
before  the  said  several  times  when,  &c.,  or  any  of  them,  Sir  Charles  Mill,  Bart., 
was  seised  in  his  demesne,  as  of  fee,  of  and  in  (amongst  other  things)  the  said 
^veral  closes,  in  which,  &c.,  and  also  of  the  lordship  and  manor  of  Millbrook, 
of  the  demesne  lands  of  which  manor  the  said  several  closes,  in  which,  &c.,  then 
were  and  still  are  part ;  and  being  so  seised,  afterwards,  to  wit,  &c.,  duly  made 
and  published  his  last  will  and  testament  in  writing,  bearing  date  the  day  and 
year  aforesaid,  and  signed  by  him,  and  signed  and  attested  by  three  credible 
witnesses,  according  to  the  form  of  the  statute  in  that  case  made  and  provided, 
and  then  in  force,  concerning  devises  of  freehold  estate ;  and  thereby  (amonest 
other  things)  gave  and  devised  the  said  several  closes,  in  which,  &c.,  with  the 
appurtenances,  and  also  the  said  lordship  and  manor  of  Millbrook,  with  the 
appurtenances,  to  the  defendant,  for  the  term  of  his  natural  life,  and  also  by  his 
said  will  gave  to  the  defendant  power  and  authority  to  grant  leases  of  the  said 
several  closes,  in  which,  &c.  And  the  said  Sir  C  Mill,  afterwards  and  before 
the  said  several  times  when,  &c.,  or  any  of  them,  to  wit,  &c.,  died  so  seised  of 
and  in  the  said  several  closes,  in  which,  &c.,  with  the  appurtenances  as  aforesaid, 
and  of  the  said  lordship  and  manor  of  Millbrook,  with  the  appurtenances, 
without  altering  his  said  will  as  to  the  said  devise  of  the  said  several 
closes,  in  which,  &c.,  to  the  defendant,  whereupon  and  whereby  the  defendant 
then  became  and  was  and  still  is  seised  in  his  demesne,  as  of  freehold,  for  the 
term  of  his  natural  life,  of  and  in  the  said  several  closesj  in  which,  &c.,  with  the 
appurtenances,  and  of  and  in  the  said  lordship  and  manor  of  Millbrook,  with  the 

(a)  Reported  by  Paul  ParnelLi  Esq.,  Barrister-at-law. 
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appurtenances ;  and  thereupon  afterwards,  and  before  the  said  several  times 
when,  &c.,  or  any  of  them,  to  wit,  on  the  28th  day  of  July,  A.D.  1845,  the 
defendant  then  bieing  seised  in  his  demesne,  as  of  freehold,  tor  the  term  of  his 
natural  life,  of  and  in  the  said  several  closes,  in  which,  &c.,  with  the  appurte- 
nances, and  of  and  in  the  said  lordship  and  manor  of  Millbrook,  with  the  appur- 
tenances, did,  under  and  by  virtue  of  his  estate  and  interest  in  the  said  several 
closes,  in  which,  &c.,  with  the  appurtenances,  and  also  under  and  by  virtue  of 
the  power  and  authority  given  to  him  by  the  said  will  of  the  said  Sir  C.  Mill, 
in  that  behalf,  ^rant  and  demise  unto  Charles  Bridger,  his  executors,  adminis- 
trators, and  assims,  (amongst  other  things)  the  said  several  closes  in  the  decla- 
ration mentioned,  to  have  and  to  hold  the  same  unto  him,  the  said  Charles 
Bridger,  his  executors,  administrators,  and  assigns,  from  thenceforth,  for  and 
during  the  term  of  ninety-nine  years,  if  (iapron  Bridger,  Osmer  Bridger,  and 
Arthur  Bridger,  or  any  or  either  of  them,  should  so  long  live.  That  after- 
wards, to  wit,  &c.,  the  said  Charles  Bridger  entered  and  took  possession  of  the 
said  several  closes,  in  which,  &c.,  as  tenant  thereof  to  the  defendant,  under  and 
by  virtue  of  the  said  last-mentioned  grant  and  demise.  That  afterwards,  that 
is  to  say,  on  the  day  and  year  last  aforesaid,  by  a  certain  indenture  then  made 
.by  and  between  the  defendant  of  the  one  part,  and  the  said  Charles  Bridger 
of  the  other  part,  one  part  of  which,  &c.  {profert  of  the  indenture)  j  the  said 
Charles  Bridger  did  (amongst  other  things)  grant  unto  the  defendant  and  other 
the  person  or  persons  for  the  time  being  entitled  in  reversion  or  remainder, 
immediately  expectant  upon  the  determination  of  the  term  so  granted  by  the 
defendant,  as  above  in  this  plea  mentioned,  the  sole  and  exclusive  right  to 
pursue,  kill,  and  take  all  birds  of  warren,  at  any  time  during  the  said  term, 
Deing  in  and  upon  the  said  several  closes,  or  any  of  them,  together  with  free 
liberty  for  himself,  themselves,  and  his  and  their  servants,  to  enter  into  and  upon 
the  said  several  closes,  in  which,  &c.,  or  any  part  thereof,  and  therein  to  pursue, 
kill,  and  take  the  birds  of  warren  in  and  upon  the  same,  at  any  time,  at  his  and 
their  free  will  and  pleasure.  That  afterwards,  and  during  the  continuance  of 
the  said  demise  from  the  defendant  to  the  said  Charles  Bridger,  and  of  the  term 
aforesaid,  and  whilst  the  said  Capron  Bridger,  Osmer  Bridger,  and  Arthur 
Bridger  were,  and  each  of  them  was,  in  full  life,  and  at  the  said  several  times 
when,  &c.,  the  said  several  times  being,  and  each  of  them  being,  at  proper  seasons 
of  the  year,  in  that  behalf,  the  defendant,  under  and  by  virtue  of  the  said  grant, 
and  in  exercise  of  the  said  several  rights  so  conferred  thereby,  as  aforesaid,  did 

•  enter  into  and  upon  the  said  several  closes  in  the  declaration  mentioned,  for  the 
'  purpose  of  pursuing  and  killing  and  taking  therein,  and  then  did  pursue,  kill, 

and  take  therein  divers,  to  wit,  ten  birds  of  warren,  to  wit,  partridges,  and  in  so 
doing  did,  unavoidably,  a  little  tread  down,  crush,  and  injure  the  grass  and 
herbage  of  the  plaintiff,  there  then  growing  and  being,  doing  no  unnecessary 
damage  to  the  same,  as  he  lawfully  might,  for  the  cause  aforesaid,  which  are  the 
several  trespasses,  &c. ;  and  this  he  is  ready  to  verify. 

The  plaintiff  craved  oyer  of  the  indenture  in  the  plea  mentioned,  and  it  was 
set  out.  It  appeared  to  be  made  between  the  defendant  of  the  one  part,  and 
Charles  Bridger  of  the  other  part.     It  witnessed  that,   in  consideration  of 

•  a  previous  surrender,  and  also  in  consideration  of  the  sum  of  ISO/.,  and  also  in 
-  consideration  of  the  yearly  rent,  covenants,  and  agreements  thereinafter  reserved 

and  contained,  and  on  the  lessee's  part  to  be  paid,  observed,  and  performed,  the 
defendant,  in  exercise  of  the  power  given  him  by  the  will  of  Sir  C.  Mill,  did 
grant,  lease,  demise,  limit,  and  appoint  unto  the  said  Charles  Bridger,  his 
executors,  administrators,  and  assigns,  divers  lands  and  tenements  therein  par- 
ticularly mentioned,  then  in  the  tenure  or  occupation  of  John  Pannell,  as  tenant 
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Maule,  J. — ^The  main  point  is  expressly  decided  in  Matures  v.  Westwoody 
which  establishes  that,  notwithstanding  the  want  of  priority  by  transfer  of  the 
reversion,  the  under-lessee  for  years  may  enter  for  conditions  broken.  Such  has 
been  the  law  for  more  than  two  hundred  years. 

Williams,  J.  concurred. 

Judgment  for  the  defendant 
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Friday,  June  5,  and  Thvrsday,  November  19,  1846. 
Pannell  «.  Mill. (a) 

Bxeepiion — Grant — Warren, 

A,  B,  being  eeUed  in  hia  demeene,  as  of  freehold /or  l\fe,  of  a  certain  manor  ^  with  the  appurtenaneet, 
and  hairing  a  power  to  leate  certain  parcels  of  the  manor,  denrised  the  said  parcels  to  C.  D.for  a 
term  of  years,  "  except  and  reserved  all  royalties  whatever  to  the  said  premises  appertaining,*'  to 
hold  the  demised  premises,  with  their  appurtenances,  except  as  before  exacted.  The  demise  con^ 
tained,  also,  a  proviso  that  it  should  be  lawful  for  A.  B,,  during  the  continuance  of  the  demise,  to 
commence  and  prosecute  any  action,  information,  ^c,  in  the  name  qf  C»  D„  against  alt  persona 
trespassing  Wi  the  demised  premises  for  the  purpose  or  by  means  of  hunting,  coursing,  shooting,  or 
sporting  thereon;  A.  B.  paying  the  expenses  of  such  prosecutions,  S{c.,  and  indemnifying  C.  D. 

JJeld,  that  the  exception  in  the  demise  did  not  operate  as  a  grant  from  C.  D,  to  A.  B.  of  **  the  sole 
and  exclusive  right  to  pursue,  kill,  and  take  birds  of  warren  upon  the  demised  premises,  withfirea 
liberty  for  A.  B,  and  his  servants  to  enter  the  demised  premises,  and  therein  to  pursue,  kill,  and 
take  the  birds  qf  warren  upon  the  same,  at  any  time,  at  his  free  will  and  pleasure,** 

TRESPASS,  for  breaking  and  entering  two  closes  of  the  plaintiff  in  the 
parish  of  Millbrook,  in  the  county  of  Southampton.  Plea — That  long 
before  the  said  several  times  when,  &c,,  or  any  of  them,  Sir  Charles  Mill,  Bart, 
was  seised  in  his  demesne,  as  of  fee,  of  and  m  (amongst  other  things)  the  said 
several  closes,  in  which,  &c.,  and  also  of  the  lordship  and  manor  of  Millbrook, 
of  the  demesne  lands  of  which  manor  the  said  several  closes,  in  which,  &c.,  then 
were  and  still  are  part ;  and  being  so  seised,  afterwards,  to  wit,  &c.,  duly  made 
and  published  his  last  will  and  testament  in  writing,  bearing  date  the  aay  and 
year  aforesaid,  and  signed  by  him,  and  signed  and  attested  by  three  credible 
witnesses,  according  to  the  form  of  the  statute  in  that  case  made  and  provided, 
and  then  in  force,  concerning  devises  of  freehold  estate ;  and  thereby  (amongst 
other  things)  gave  and  devised  the  said  several  closes,  in  which,  &c.,  with  the 
appurtenances,  and  also  the  said  lordship  and  manor  of  Millbrook,  with  the 
appurtenances,  to  the  defendant,  for  the  term  of  his  natural  life,  and  also  by  his 
said  will  gave  to  the  defendant  power  and  authority  to  grant  leases  of  the  said 
several  closes,  in  which,  &c.  And  the  said  Sir  C.  Mill,  afterwards  and  before 
the  said  several  times  when,  &c.,  or  any  of  them,  to  wit,  &c.,  died  so  seised  of 
and  in  the  said  several  closes,  in  which,  &c.,  with  the  appurtenances  as  aforesaid, 
and  of  the  said  lordship  and  manor  of  Millbrook,  with  the  appurtenances, 
without  altering  his  said  will  as  to  the  said  devise  of  the  said  several 
closes,  in  which,  &c.,  to  the  defendant,  whereupon  and  whereby  the  defendant 
then  became  and  was  and  still  is  seised  in  his  demesne,  as  of  freehold,  for  the 
term  of  his  natural  life,  of  and  in  the  said  several  closes,  in  which,  &c.,  with  the 
appurtenances,  and  of  and  in  the  said  lordship  and  manor  of  Millbrook,  with  the 
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appurtenances ;  and  thereupon  afterwards,  and  before  the  said  several  times 
when,  &c.,  or  any  of  them,  to  wit,  on  the  28th  day  of  July,  A.D.  1845,  the 
defendant  then  being  seised  in  his  demesne,  as  of  freehold,  for  the  term  of  his 
natural  life,  of  and  in  the  said  several  doses,  in  which,  &c.,  with  the  appurte- 
nances, and  of  and  in  the  said  lordship  and  manor  of  Millbrook,  with  the  appur- 
tenances, did,  under  and  by  virtue  of  his  estate  and  interest  in  the  said  several 
closes,  in  which,  &c.,  with  the  appurtenances,  and  also  under  and  by  virtue  of 
the  power  and  audiority  given  to  him  by  the  said  will  of  the  said  Sir  C.  Mill, 
in  that  behalf,  ^rant  and  demise  unto  Charles  Bridger,  his  executors,  adminis- 
trators, and  assims,  (amongst  other  things)  the  said  several  closes  in  the  declar 
ration  mentioned,  to  have  and  to  hold  the  same  unto  him,  the  said  Charles 
Bridger,  his  executors,  administrators,  and  assigns,  from  thenceforth,  fcH*  and 
during  the  term  of  ninety-nine  years,  if  (iapron  Bridger,  Osmer  Bridger,  and 
Arthur  Bridger,  or  any  or  either  of  them,  should  so  long  live.  That  after- 
wards, to  wit,  &c.,  the  said  Charles  Bridger  entered  and  took  possession  of  the 
said  several  closes,  in  which,  &c.,  as  tenant  thereof  to  the  defendant,  under  and 
by  virtue  of  the  said  last-mentioned  OTant  and  demise.  That  afterwards,  that 
is  to  say,  on  the  day  and  year  last  aforesaid,  by  a  certain  indenture  then  made 
by  and  between  the  defendant  of  the  one  part,  and  the  said  Charles  Bridger 
of  the  other  part,  one  part  of  which,  &c.  {profert  of  the  indenture),  the  said 
Charles  Bridger  did  (amongst  other  things)  grant  unto  the  defendant  and  other 
the  person  or  persons  for  the  time  being  entitled  in  reversion  or  remainder, 
immediately  expectant  upon  the  determination  of  the  term  so  granted  by  the 
defendant,  as  above  in  this  plea  mentioned,  the  sole  and  exclusive  right  to 
pursue,  kill,  and  take  all  birds  of  warren,  at  any  time  during  the  said  term, 
Deing  in  and  upon  the  said  several  closes,  or  any  of  them,  together  with  free 
liberty  for  himself,  themselves,  and  his  and  their  servants,  to  enter  into  and  upon 
the  said  several  closes,  in  which,  &c.,  or  any  part  thereof,  and  therein  to  pursue, 
kill,  and  take  the  birds  of  warren  in  and  upon  the  same,  at  any  time,  at  his  and 
their  free  will  and  pleasure.  That  afterwards,  and  during  the  continuance  of 
the  said  demise  from  the  defendant  to  the  said  Charles  Bridger,  and  of  the  term 
aforesaid,  and  whilst  the  said  Capron  Bridger,  Osmer  Bridger,  and  Arthur 
Bridger  were,  and  each  of  them  was,  in  full  life,  and  at  the  said  several  times 
when,  &c.,  the  said  several  times  being,  and  each  of  them  being,  at  proper  seasons 
of  the  year,  in  that  behalf,  the  defendant,  under  and  by  virtue  of  the  said  grant, 
and  in  exercise  of  the  said  several  rights  so  conferred  thereby,  as  aforesaid,  did 
enter  into  and  upon  the  said  several  closes  in  the  declaration  mentioned,  for  the 
purpose  of  pursuing  and  killing  and  taking  therein,  and  then  did  pursue,  kill, 
and  take  therein  divers,  to  wit,  ten  birds  of  warren,  to  wit,  partridges,  and  in  so 
doing  did,  unavoidably,  a  little  tread  down,  crush,  and  injure  the  grass  and 
herbage  of  the  plaintiff,  there  then  growing  and  being,  doing  no  unnecessary 
damage  to  the  same,  as  he  lawfully  might,  for  the  cause  aforesaid,  which  are  the 
several  trespasses,  &c. ;  and  this  he  is  ready  to  verify. 

The  plaintiff  craved  oyer  of  the  indenture  in  the  plea  mentioned,  and  it  was 
set  out.  It  appeared  to  be  made  between  the  defendant  of  the  one  part,  and 
Charles  Bridger  of  the  other  part.  It  witnessed  that,  in  consideration  of 
a  previous  surrender,  and  also  in  consideration  of  the  sum  of  ISO/.,  and  also  in 
consideration  of  the  yearly  rent,  covenants,  and  agreements  thereinafter  reserved 
and  contained,  and  on  the  lessee's  part  to  be  paid,  observed,  and  performed,  the 
defendant,  in  exercise  of  the  power  given  him  by  the  will  of  Sir  C.  Mill,  did 
grant,  lease,  demise,  limit,  and  appoint  unto  the  said  Charles  Bridger,  his 
executors,  administrators,  and  assigns,  divers  lands  and  tenements  therein  par- 
ticularly mentioned,  then  in  the  tenure  or  occupation  of  John  Pannell,  as  tenant 
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to  the  said  Charles  Bridger,  with  the  appurtenances ;  except  and  always  reserved 
out  of  the  demise  unto.the  defendant  and  other  the  person  or  persons  entitled  to 
the  said  several  closes  thereby  demised,  in  reversion  or  remainder,  immediately 
expectant  upon  the  termination  of  the  term  therein  mentioned,  all  timber-trees^ 
or  trees  likely  to  become  timber,  or  fit  for  timber,  with  the  tops  and  boughs 
thereof;  and  the  bodies  of  all  pollards,  standing,  growing,  or  bemg  on  the  said 
demised  premises,  or  any  part  thereof,  with  full  and  free  liberty  for  the  perBon 
or  persons  who,  under  the  limitations  of  the  aforesaid  Sir  C.  Mill,  might  be 
entitled  in  that  behalf,  and  all  others  by  them  or  him  duly  authorized,  but  not 
further  or  otherwise,  at  all  times  to  fell,  take,  and  carry  away  the  same  at  his 
or  their  will  and  pleasure ;  and  also  except  and  reserved  all  royalties  whatsoever 
to  the  said  premises  belonging,  or  in  anywise  appertaining,  to  have  and  to  hold 
the  said  demised  premises,  with  their  appurtenances  (except  as  before  excepted), 
unto  the  said  Charles  Bridger,  his  executors,  administrators,  and  assigns,  for  the 
term  of  ninety-nine  years,  if  Capron  Bridger,  Osmer  Bridger,  and  Arthur 
Bridger,  or  any  or  either  of  them,  should  so  long  live,  yielding  and  paying  the 
yearly  rent  of  3s.  6d. ;  then  followed  provisions  for  a  power  of  re-entry,  in  case 
of  waste,  or  non-payment  of  rent,  ana  certain  other  provisions  not  material  to 
set  out.  Then  came  the  following  proviso.  **  Providea  also,  that  it  shall  and  may 
be  lawful  to  and  for  the  said  Sir  J.  B.  Mill  (the  defendant),  and  his  assigns^ 
and  other  the  person  or  persons  for  the  time  being  entitled  as  aforesaid,  mm. 
time  to  time,  during  the  continuance  of  this  demise,  to  commence  and  prosecute 
any  action  or  actions  or  lay  informations  in  the  name  or  names  of  him,  the  said 
C£iarles  Bridger,  his  executors,  administrators,  and  assigns,  or  his  or  their 
tenants,  being  occupiers  of  the  said  demised  premises,  or  any  part  thereof,  against 
all  and  every  person  or  persons  who  shall  trespass  on  any  of  the  lands  hereby 
demised  for  the  purpose  or  by  means  of  hunting,  coursing,  shootiuj^,  or  sporting 
thereon,  the  said  Sir  J.  B.  Mill  (the  defendant),  his  heirs  or  assigns,  or  other 
the  person  or  persons  for  the  time  being  entitled  as  aforesaid,  bearing  and  paying 
all  the  costs  and  expenses  attending  every  such  action,  prosecution,  or  infiir- 
mation,  and  indemnifying  the  said  Charles  Bridger,  his  executors,  administratavB, 
and  assigns,  or  his  or  their  tenants  as  aforesaid,  and  every  of  them,  therefrom. 
In  witness,  &c.^     General  demurrer  and  joinder. 

Channell,  Serjt.  (with  him  Baratow)^  for  the  plaintiff. — The  words  of  the 
exception  which  are  relied  upon,  ^^  all  royalties  whatsoever  to  the  said  premises 
belonging,  or  in  anywise  appertaining,**  are  not  su£Scient  to  give  the  right 
claimed  by  the  plea.  What  is  an  exception,  if  properly  pleaded,  may  some* 
times  operate  as  a  grant.  But  here,  supposing  that  the  word  royalties  is 
equivalent  to  free-warren,  and  that  partridges  are  birds  of  warren,  yet  the  plea 
claims  a  grant  of  free-warren  appurtenant,  and  there  is  no  allegation  that  there 
was  any  free-warren  appurtenant  to  the  manor.  There  is  a  clear  distinctioa 
between  free-warren  in  gross,  and  free-warren  appurtenant,  and  one  will  not 
pass  by  a  grant  of  the  other.  {Morris  v.  Dtmes^  1  A.  &  E.  654.)  That  case 
was  decided  upon  the  authority  of  BowhUm  v.  Hardy  (Cro.  Eliz.  647).  The 
plea  ought  to  have  gone  on  to  allege  that  there  was  a  free-warren  appurtenant 
to  the  manor.  The  exception  of  all  royalties  gives  the  defendant  no  right  ta 
enter  upon  the  lands  and  to  take  the  game.  Whatever  the  effect  of  such  an 
exception,  it  cannot  operate  as  a  grant  of  a  right  to  enter.  {Piehering  v. 
Noyea,  4  B.  &  C.  689.)  [M  aule,  J.— There  the  exception  and  the  enjoyraent 
were  of  the  same  thing.  In  that  case,  the  deed  suggested  by  the  fifth  jdea 
was  not  the  deed  put  in  evidence,  and  not  the  deed  mentioned  in  the  ttxth 
plea.  Sir  Thoa.  Wilder  Seijt. — In  that  case,  the  deed  produced  did  not  sup- 
port the  fifth  plea.     The  mth  plea  was  then  abandonea;  but  from  the  deed 
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pnidixed,  and  from  other  evidence  which  was  giTen,  the  Court  was  aaked  to 
pieeuine  the  existenee  of  another  deed.] 

Sir  Thai.  WiUsn  Serjt.  (with  him  Manmng^  Se^t.^  and  Fituherbert)^  for 
the  defendant— —The  cases  dted  do  not  materially  bear  upon  this  question. 
Tile  deed  is  set  out  upon  the  record,  and  all  that  it  is  necessary  for  the  Court 
to  see  is,  that  the  deed  set  out  suppcnrts  the  defendants  justification.  The  deed 
is  a  demise  by  the  defendant  to  the  plaintiff,  contahung  an  exception  of  all 
royalties,  with  a  covenant  for  the  landOiord  to  have  pow^  to  bring  actions  in 
the  defendants  name  against  trespassers.  In  Pickering  v.  Neyes^  no  question 
is  made  that  if  the  exception  had  been  strictly  in  the  terms  oS  the  plea,  the 
pka  which  described  it  as  a  grant  miffht  hare  been  supported.  Under  the 
teim  *<  royalties,^  this  sort  of  right  is  ekarly  included.  (CoweU'^s  Dicticmaiy, 
tit  ^'Royaltiesr  KAle  v.  HickringaU  H  Mod.  74.)  In  the  last  case,  the  Court 
said  the  word  *^  royalty"  signified  free-warren.  [Cresswell,  J. — If  that  were 
the  meaning  of  royalty,  could  a  private  person  grant  fre^warren  ?]  It  is  put, 
that  these  words  intended  to  reserve  to  the  landlord  the  ri^ts  which  usually 
come  under  the  word  '*  royalties.^  In  3  Wood^s  Precedents  of  Conveyancing, 
126,  occurs  the  following :  ^*  Another  lease  of  royalties,  viz.  hunting,  hawking, 
and  fishing.""  The  language  of  statutes  2S  &  28  Car.  2,  c  25,  s.  2,  and  4  &  5 
W.  &  M.  c  28,  8.  4,  treats  the  right  to  kill  partridges  as  a  royalty.  The 
Court  will  ipve  a  &vouraUe  construction  to  deeds,  and  give  them  an  effect  as 
near  as  possible  to  the  intention  of  the  parties.  (Parhhursi  v.  Smith,  Willes, 
882;  Hill  v.  Grange^  Plowd.  170,  a.)  In  Devaua  v.  FAnmrn  (5  Bin^.  N.  C. 
519)»  the  Court  allowed  the  word  ^*  freight""  to  have  a  much  wider  meamng  than 
strictly  bdiongs  to  it,  because  of  the  manifest  intention  of  the  parties,  tinder 
the  word  '^  royalty,""  the  parties  intended  to  reserve  all  that  goes  by  that  name 
popularly,  even  though  tne  lessor  parted  with  the  possession  of  the  land.  The 
parties  must  have  had  some  intention  in  using  the  word,  and  no  effect  can  be 
otherwise  given  to  it.  The  words  *^  appurtenant,  or  in  anywise  appertaining,"" 
will  not  be  taken  in  their  strictest  sense,  and  the  right  of  sKooting,  as  a  right  to 
be  exercised  over  the  land,  and  belonging  to  the  possession  of  the  land,  may 
fairly  be  said  to  belonff,  or  appertain,  to  the  land.  [Tindal,  C.  J.— You  would 
coBitoaid,  under  this,  £at  the  landlord  would  be  entitled  to  hinder  the  tenant 
finom  sporting  over  the  land.  Maule,  J. — It  would  not  give  full  effect  to  the 
exception,  in  your  view,  unless  you  did.]  All  that  the  defendant  need  do,  is 
to  shew  that  he  was  justified :  it  may  be  that  the  right  is  exclusive,  but  that  is 
not  necessary  to  the  argument.  An  exception  of  this  sort  may  very  well  be 
plraded  as  a  grant.  {The  Durham  and  Sunderland  Railway  Company  v. 
tValkery  2  Q.  B.  940.)  If  you  grant  a  man  something,  you  grant  him  also  the 
means  of  enjoying  it;  if,  therefore,  the  right  to  enjoy  the  game  bereserved,. 
these  is  reserved  dso  a  right  to  enter,  to  get  at  the  game.  It  would  be  prepofr* 
teious  that  the  defendant  should  stipulate  for  the  means  of  preserving  the  game 
and  punishing  trespassers,  unless  he  were  to  have  some  benefit  from  such  a 
stipulation.  (He  referred  also  to  Hinchclife  v.  The  Earl  of  Kinwmly  6  Scott, 
e£0;   Wickhamy.  Hawker,  TU.b.ySf.m.) 

Channel^  Seijt.,  in  reply. — It  is  not  disputed  that,  in  certain  deeds,  the 
word  *'  royalty*"  might  pass  free-warren ;  e.g.  if  a  man  had  a  free- warren  under 
a  grant  m>m  the  crown.  But  the  question  is,  whether,  upon  this  exception  of 
'*  all  royalties,""  a  right  of  free-warren  will  pass  ?  In  Voe  dem,  Douglas  t. 
Loek  (2  A.  &  E.  705)  there  was  an  exception  and  reservation  of  full  and  free 
liberty  of  hawking,  hunting,  fishing,  and  fowling  upon  the  demised  premises; 
and  it  was  held  to  be  not  either  a  reservation  or  an  exception  in  point  of  law, 
but  only  a  privilege  or  right  granted  to  the  lessor.    Where  the  terms  of 
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exception  necessarily  point  to  a  right  to  be  exercised,  it  may  operate  as  a  grant.  < 
Here  they  are  quite  general.  [Maule,  J.— Suppose  there  are  no  other  royalties 
belonging  to  the  manor.  If  so,  as  the  plea  is  good  until  you  set  out  the  deed 
on  oyer,  are  you  not  put  to  shew  that  the  exception  applies  to  something  else  ?1 
The  deed  set  out  upon  oyer  is  still  part  of  the  defeiidant^s  plea.  If  this  word, 
*<  royalty ^^  will  carry  free-warren,  the  plea  is  bad,  for  not  shewing  that  there  • 
was  any  free- warren  appurtenant.  The  words  <<  belonging  or  in  anywise 
appertaming^  cannot  be  rejected ;  and  in  Barlow  v.  Rhodes  (1  Cr.  &  M.  439), 
it  was  held  that  the  words,  <<  with  all  ways  thereto  belonging,  or  in  anywise 
appertaining,"  in  a  conveyance,  will  not  pass  a  way  not  strictly  appurtenant ; 
unless  the  parties  appear  to  have  intended  to  use  those  words  in  a  sense  larger 
than  their  ordinary  legal  sense.  Pickering  v.  Nayesj  when  properly  looked  at, 
is  an  authority  that  the  word  "  royalty  "  will  not  include  free-warroi. 

Cur.  adv.  vuU. 

CoLTMAN,  J.,  now  (November  19)  delivered  the  judgment  of  the  Court. — 
This  case  was  argued  before  the  late  Lord  Chief  Justice  Tindal,  my  brothers 
Maule  and  Cresswell,  and  myself.  (His  Lordship  then  stated  the  pleadings.) 
The  question  arises  on  these  pleadings,  whether  the  indenture  set  out  on  oyer 
does,  in  legal  effect,  amount  to  a  grant,  such  as  is  set  up  in  the  plea.  On  the 
part  of  the  defendant,  the  case  of  Wickham  v.  Hawker  (7  M.  &  W.  68)  was 
relied  on,  to  shew  that  where  there  was  a  grant  or  conveyance  of  land  containing 
the  words,  <*  excepting  and  reserving  to  the  grantors,  their  heirs  and  assigns, 
liberty  to  come  on  the  land  and  hawk,  hunt,  fish,  and  fowl ;"  as  such  a  liberty 
could  not  amount  to  an  exception  or  reservation,  that  clause  would  operate  as  a 
grant  by  the  party  to  whom  the  land  is  conveyed ;  and  it  was  said  that  the 
word  "  royalty''  was  a  proper  description  of  the  right  of  free-warren.  Keble  v. 
Hickringill  (11  Mod.  74)  was  cited,  in  which  the  Court  is  reported  to  have 
said,  the  word  ^^  royalty'"  signifies  free-warren ;  that  is,  though  there  is  no  right 
of  free-warren,  a  grant  of  free-warren  by  a  subject  shall  be  considered  to  be  a 
grant  of  liberty  to  enter  on  the  land  and  kill  birds  of  warren.  The  case  of 
Farkhurst  v.  Smith  (Willes,  832)  was  also  cited,  where  it  is  said  that  the 
construction  of  deeds  ought  to  be  favourable,  and  as  near  to  the  apparent 
intent  of  the  parties  as  it  possibly  may  be :  and  that  too  much  r^ard  is  not  to 
be  had  to  the  natural  and  proper  signification  of  words  and  sentences,  to  pre* 
vent  the  simple  intention  of  the  parties  from  taking  effect ;  for  that  the  law  is 
not  nice  in  grants,  and  therefore  often  transposes  words,  contrary  to  their  order, 
to  bring  them  to  the  intent  of  the  parties.  HiU  v.  Change  (Plowd.  170,  a)  was 
cited  for  the  same  purpose,  and  it  was  said,  that  here  there  could  be  no  doubt 
that  the  parties  intended  that  Sir  J.  B.  Mill  and  his  assigns  should  have  a  right  to 
enter  on  the  land  for  the  purpose  of  sporting ;  otherwise,  the  clause  authorizing 
him  to  prosecute  trespassers  in  the  name  of  the  tenants,  but  at  his  own  expense, 
would  be  idle ;  for  no  one  would  suppose  that  he  would  be  willing  to  incur  the 
expense  of  preserving  his  game,  and  prosecuting  trespassers,  unless  he  had  the 
right  of  shooting  the  game  when  preserved.  The  present  case  is  distinguishable 
from  Wickham  v.  Hawker^  as,  in  that  case,  the  clause  "excepting  and  reserving 
liberty  to  hunt"  could  not^  by  possibility,  operate  as  an  exception  or  reserva* 
tion.  In  the  present  case  it  is  not  so,  for  a  royalty  may  be  by  law  appurtenant 
to  the  land ;  as  in  the  case  of  warren,  a  man  may  have  warren  in  his  own  land,  or 
in  that  of  another  man,  by  prescription.  In  Brooke's  Abridgment,  tit.  "Warren,'* 
pi.  S,  and  BowUton  v.  Hardy  (Cro.  Eliz.  547),  it  is  said,  "  A  warren  is  not 
parcel  nor  any  member  of  a  manor,  but  it  may  be  appertaining,  but  that  is  by 
rescription."     And  it  is  said  in  Dyer,  30,  b,  Hil.  T.  ^  Hen.  8,  a  man  may 
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haye  warren  or  law«day  in  the  land  of  another,  and  he  may  have  warren  as 
appurtenant  to  his  own  manor ;  and  if  the  manor  be  granted  cum  pertinenHiSy 
the  warren  will  pass,  but  not  otherwise.  In  the  case  under  consideration,  the 
words  ^*  excepting  and  always  reserved  all  royalties^  may  have  the  effect  of 
creating  an  exception ;  and  the  reason  for  holding  their  legal  effect  to  be  that 
of  creating  a  grant  by  the  grantee  of  an  estate  fails.  But  passing  this  by, 
there  is  another  reason  why  the  construction  contended  for  by  the  defendant 
ought  not  to  be  adopted.  It  is  not  enough  for  the  defendant  to  make  out  a  . 
possible  intent  favourable  to  his  view;  he  must  shew,  with  a  reasonable 
certainty,  that  the  intention  is  such  as  he  suggests.  In  the  case  of  WickAam 
v.  Hawker  the  intention  of  the  parties  was  clearly  expressed ;  in  the  present 
case  there  is  no  such  clear  indication  of  intention.  Charles  Bridger  mignt  con- 
sent to  the  use  of  the  name  of  his  tenants  to  prevent  trespasses  on  the  land ;  and 
if  he  were  asked  to  give  a  liberty  to  Sir  J.  B.  Mill  and  his  assigns  to  sport  over 
the  land,  he  might  have  refused.  On  the  whole,  therefore,  we  think  if  we  take 
the  words,  ^^  except  and  always  reserved  all  royalties,''  as  amounting  to  an  excep- 
tion, they  must  be  taken  to  be  the  words  of  Sir  J.  B.  Mill,  as  the  grantor  of 
Bridger;  if,  on  the  other  hand,  they  cannot  be  taken  to  be  an  exception  or 
reservation,  still  they  cannot  be  oonsioered  as  amounting  to  a  grant  by  Bridger, 
with  the  liberty  of  entering  on  the  land  for  the  purpose  of  shooting,  unless  we 
see  clearly  that  such  an  mtention  is  to  be  collected  from  the  words  used. 
Therefore,  there  will  be  judgment  for  the  plaintiff.  This  is  the  judgment  of 
my  brothers  Maule  and  Cresswell,  and  myself,  the  opinion  of  the  late  Lord 
Chief  Justice  not  having  been  delivered. 

Judgment  for  the  pUuniiffi 
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Wednesday y  June  3,  and  Monday y  November  23,  1846. 

Doe  dem*  Blomfield  v.  Eyre,  (a) 

Feme  covert — EKecution  qf  power—Exeett. 

M,  S,t  a  feme  toUt  being  aeieed  in  fee  ^  at  the  will  of  the  lord,  of  certain  copyhold  lands,  in  eontem. 
plation  of  marriage  with  /.  B.,  eurrendered  the  lande  to  the  lord  to  the  intent  that  he  ehould 
regrmU  them  to  her  nee  until  eoveriwrei  and  after  amiriure,  to  the  nee  qf  J,  B,  for  ijfe,  with 
remainder  to  her  use  for  Hfe,  with  remainder  to  the  use  qf  iueh<hild  or  children  of  her  and  J.  B, 
for  such  estate,  ^c,  and  in  such  parts,  shares,  and  proportions,  Sfc,  as  she,  the  said  M.,  by  any 
deed  or  will  should  limit,  devise,  or  appoint : — 

Heidf  thai  although  the  original  surrender  contained  no  elause  espressly  empowering  M.  to  make  an 
appointment  during  coverture,  yet  that  she  had  power  to  make  such  appointment  under  the  terms 
qf  the  surrender,  notwithstanding  her  coverture,  and  without  the  concurrence  qf  her  husband. 

Under  a  power  to  appoint  in  favour  of  her  children  by  /.  B.,  M.  B.  appointed  the  lands  to  her  son 
J,  J.  B.  in  fee,  ifter  the  death  of  her  husband  /.  B.,  with  a  certain  conditional  charge  in  favour 
of  one  qf  her  other  sons,  and  with  a  proviso,  thai  in  case  neither  qf  the  sons  mentioned  should  be 
living  at  the  death  of  her  husband,  she  appointed  the  same  lands  to  her  father-in-law,  upon  certain 
trusts,  in  favour  of  her  aunts  and  uncles: — 

Jffeld,  that  this  latter  part  of  the  appointment  was  bad  for  excess ;  and  that,  as  the  estate  qf  /.  J.  B. ' 
would  be  greater  or  less  according  to  the  validity  of  this  latter  part,  the  part  of  the  appointmeni 
which  related  to  him  could  not  be  separated  from  the  residue,  but  the  whole  appointmeni  was  incon^ 
sistent  with  the  power,  and  bad, 

THIS  was  an  action  of  ejectment,  which  came  on  for  trial  before  Coleridge,  J., 
at  the  Summer  Assizes  for  the  county  of  Essex,  when  a  verdict  was  found. 
(a)  Rqiortedby  Paul  Pa&nbll  Esq.,  Banritter-at-law. 
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finr  the  plaintifr,  subject  to  the  opinkNi  of  the  Court,  upcm  the  pointt  atated  iii' 
a  cmdai  case,  the  material  parts  of  which  are  as  follow  :«^ 

Before  and  at  the  time  or  the  surrender  to  uses  hereinafter  mentioned,  Maiy 
Sida  was  seised  in  her  demesne,  as  of  fee,  at  the  will  of  the  lord  of  the  manor 
of  Overhall  and  Netherhall,  in  the  county  of  Essex,  according  to  the  custom 
of  the  said  manor,  of  the  tenements,  with  the  appurtenances,  in  the  declarstioii 
mentioned,  the  same  then  and  still  being  part  ana  parcel  of  the  same  manor,  and 
a  customary  tenement  thereof,  demised  and  demisaole  by  copy  of  the  court-roU 
of  the  said  manor,  by  the  lord  of  the  said  manor^  or  by  bis  steward  of  the  court 
of  the  said  manor,  for  Ae  time  being,  to  any  person  or  persons  willing  to  take 
the  same,  in  fee-simple  or  otherwise,  to  hold  of  the  lora  of  the  said  manor,  at 
the  will  of  the  lord  of  the  said  manor,  according  to  the  custom  of  the  said 
manor. 

By  the  immemorial  custom  of  the  manor,  the  youngest  son  of  any  person 
dying  seised  of  any  descendible  estate  in  any  of  the  copvhold  tenements  thereof, 
is  the  customary  heir  of  his  father,  and  succeeds,  as  sudi  heir,  to  the  tenements 
of  which  his  father  dies  seised. 

The  said  Mary  Sida,  being  so  seised  and  in  possession  of  the  said  customary 
tenements,  with  their  appurtenances,  did,  on  August  2,  A.  D/  1764,  by  tlie 
rod,  duly  surrender  out  of  her  hands  into  the  hands  of  the  lord  of  the  manor, 
according  to  the  custom  of  the  said  manor,  the  said  tenements,  with  the  appur- 
tenances, to  the  intent  that  the  lord  of  the  manor  should  thereupon  regrant  all 
and  every  the  said  surrendered  premises  to  and  for  the  several  uses  and 
purposes  hereinafter  mentioned ;  that  is  to  say,  to  the  use  of  the  said  Mary 
Sida,  her  heirs  and  assigns,  until  a  marriage  intended  should  be  had  and  solem- 
nized between  her  and  John  Blomfield,  the  younger,  and  from  and  after  the 
solemnization  of  the  said  intended  marriage,  to  the  use  of  the  said  John  Blom- 
field for  and  during  his  lifetime,  and  from  and  after  his  decease,  to  the  use  of 
the  said  Mary  Sida  and  her  assigns  for  and  during  her  lifetime,  and  from  and 
after  her  decease,  to  the  use  of  such  child  or  children  of  the  body  of  the  said 
Mary,  by  the  said  John  Blomfield  to  be  begotten,  and  for  such  estate  or  estates, 
or  other  interest,  and  in  such  parts,  shares,  and  proportions,  manner  and  form, 
and  charged  and  chargeable  with  any  sum  or  sums  of  money  for  any  other  of 
their  children,  as  she,  the  said  Mary,  by  any  deed  or  deeds,  writing  or  writings, 
to  be  by  her  sealed  and  delivered  in  the  presence  of  and  attested  by  two  or  more 
witnesses,  or  by  her  last  will  and  testament  in  writing,  to  be  by  her  signed, 
sealed,  and  published  as  such,  in  the  presence  of  and  attested  by  three  or  more 
witnesses,  shall  or  may  limit,  declare,  devise,  direct,  or  appoint,  and  for  want  of 
such  limitation,  declaration,"  devise,  direction,  or  appointment,  and  until  such 
limitation^  &c.  shall  be  so  made  and  executed,  and  the  estate  or  estates  or  other 
interest  to  be  raised  and  created  thereby,  as  aforesaid,  shall  respectively  . 
commence  and  take  effect,  to  the  use  of  all  and  every  the  children,  or  of  tlie 
child,  if  but  one,  of  the  body  of  the  said  Mary  by  the  said  John  Blomfield  to 
be  begotten,  in  equal  shares  and  proportions  (if  more  than  one  such  child),  and 
to  take  as  tenants  in  common,  and  not  as  joint  tenants,  and  of  the  heirs  of  the 
several  and  respective  bodies  of  such  children  lawfully  issuing ;  and  if  there 
should  be  but  one  such  child,  to  the  use  of  such  only  child,  and  the  heirs  of  his. 
or  her  body  lawfully  issuing,  and  for  want  and  in  default  of  or  failure  of  suck 
children  or  of  one  such  child  of  the  body  of  the  said  Mary,  ba,  then  from  and 
after  the  decease  of  the  said  John  Blomfield,  to  the  use  of  the  said  Mary,  and 
of  her  heirs  and  assigns  for  ever,  and  to  or  for  none  other  use,  intait^  or  purpose 
whatsoever. 

On  August  9th,  1764,  a  marriage  was  solemnized  between  Mary  Sida  and 
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John  Blomfield,  who,  from  thence,  during  their  respective  lifetfanes,  ocmtinued 
in  possession  of  the  said  premises,  with  the  appurtenances. 

On  May  80th,  1765,  the  said  surrender  to  uses  was  duly  presented  by  the 
homage,  and  on  the  11th  of  November,  1765,  John  Blomfield,  the  eldest  child 
of  the  marriage,  and  the  father  of  the  lessor  of  the  plaintiff,  was  hom. 

On  November  14th,  1766,  William  Blomfield,  die  second  child  of  the 
marriaffe,  was  born. 

On  January  15th,  1767,  there  being  then  no  other  children  of  the  marriage, 
Mary  Blomneld  made  her  last  will  and  testament,  in  writing,  duly  executed, 
according  to  the  terms  of  the  power,  the  material  parts  of  which  are  as  follow : — 

^<  I,  Mary  Blomfield,  wife  of  John  Blomfield,  the  younger,  &c.,  according  to 
and  in  pursuance  of  the  power  reserved  to  me  in  and  by  a  certain  surrender  of 
the  manor  of  Overhall  and  Netherhall,  &c.  (t^  then  described  the  surrender 
above  set  forth)^  now  as  concerning  the  said  copyhold  premises,  with  their 
appurtenances,  accordingly,  I  give,  devise,  direct,  and  appoint  all  and  singular 
the  aforesaid  copyhold  premises  unto  my  son  John  Blomfield,  and  to  his  heirs 
and  assigns  for  ever,  from  and  after  the  decease  of  my  husband,  John  Blomfield, 
as  aforesaid ;  but  nevertheless  upon  this  condition,  tlutt  the  said  John  Blomfield 
shall  pay  to  my  other  son,  William  Blomfield,  the  sum  of  200Z.,  within  one  year 
and  a  day  after  the  decease  of  my  husband,  John  Blomfield,  aforesaid,  in  case 
that  my  son,  William  Blomfield,  be  then  living,  and  twenty-one  years  of  age  ; 
but  if  he  should  be  then  under  the  a^e  of  twenty-one  years,  then  my  will  is  that 
the  above-said  SOOZ.  shall  be  paid  him  bv  my  son  John  as  soon  as  he  comes  to 
the  age  of  twenty-one  years.  But  in  case  it  shall  happen  that  neither  of  my  sons 
idbresaid  shall  be  living  at  the  decease  of  my  husband,  then  I  give,  oevise, 
direct,  and  appoint  all  and  every  the  aforesaid  copyhold  premises,  with  their 
appurtenances,  unto  my  father-in-law,  John  Blomfield,  the  elder,  of  Dedham, 
his  heirs  and  assigns,  in  trust,  nevertheless,  and  to  the  intent  and  purpose  that 
the  said  John  Blomfield,  the  dder,  his  heirs  and  assigns  (as  soon  as  may  be 
after  the  decease  of  my  husband),  shall  absolutely  sell  and  dispose  of  all  and  sin- 
gular the  aforesaid  copyhold  premises,  with  their  appurtenances,  and  surrender 
or  cause  the  same  to  he  surrendered  untp  any  parson  or  persons  and  their  heira 
fer  ever,  who  shall  be  willing  to  purchase  the  same  at  and  for  a  valuable  priceor 
consideration,  or  purchase-money  for  the  same ;  and  I  will  order,  give,  direct, 
and  appoint  such  purchase-money,  so  to  arise  upon  the  absolute  sale  of  the 
premises  as  aforesaid,  to  be  applied  and  paid  unto  toe  several  persons,  and  in  the 
manner  next  hereinafter  mentKHied  : — to  my  aunt,  Mrs.  Frances  Holman,  50{., 
4rc.  {then  fallowed  a  number  of  similar  leaacies)  ;  and  as  to  the  residue  and 
remainder  of  such  purchase-money,  I  give,  devise,  bequeath,  direct,  and  appoint 
the  same  unto  my  said  father-in-law,  and  to  his  use  and  disposal.  And  I  do 
hereby  ratify  and  confirm  this  to  be  my  last  will  and  testament  as  concerning 
the  above-mentioned  copyhold  premises  so  by  me  surrendered  as  above  men- 
tioned, with  the  intent  that  the  lord  of  the  manor  above-said  shall  regrant 
the  same  premises,  with  their  appurtenances,  as  directed  and  appointed  by  this 
my  said  will  and  testament.*" 

On  March  16th>  1767,  John  Blomfield  and  Mary  his  wife  were,  at  a  court 
cf  the  lord  of  the  said  manor,  according  to  the  custom  thereof,  duly  admitted  to 
the  said  customary  tenements,  with  the  appurtenances,  pursuant  to  the  said 
surrender  to  uses  of  August  2nd,  1764s  to  bold  the  same  to  the  uses  and  in  the 
manner  mentioned  in  the  said  surrender. 

On  July  6th,  1767,  William  Blomfi^d,  the  seccxid  son  of  the  marriage,  died» 
There  were  afterwards  five  other  children,  some  of  whom  are  still  living. 

On  June  19th,  178S,  Mary  Blomfield  died  without  revoking  or  altering  her 
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will,  and  on  December  ^th,  178S,  administration,  with  the  said  will  annexed, 
was  duly  granted  to  John  Blomfield  by  the  proper  Ecclesiastical  Court. 

On  February  3rd,  1801,  John  Blomfield,  the  eldest  son  of  the  marriage,  was 
at  a  court  of  the  lord  of  the  said  manor  admitted  according  to  the  custom  of 
the  said  manor  to  the  reversion  or  remainder  in  fee  immediately  expectant  upon 
the  death  of  John  Blomfield,  his  father,  in  and  to  the  aforesaid  premises,  to  hold 
to  him,  his  heirs  and  assigns,  immediately  from  and  after  the  decease  of  the  said 
John  Blomfield,  the  father,  pursuant  to  the  said  surrender,  and  the  will  of  the 
said  Mary  Blomfield,  his  mother,  deceased. 

On  June  26th,  1814,  John  Blomfield,  the  son  of  the  testatrix,  married,  and, 
on  July  18th,  18^,  was  born  Benjamin  Blomfield,  the  lessor  of  the  plaintiff, 
and  youngest  son  of  the  last-mentioned  John  Blomfield. 

On  July  ^Oth,  1820,  John  Blomfield,  the  son  of  the  testatrix,  and  father  of 
the  lessor  of  the  plaintiff,  died  intestate  in  the  lifetime  of  his  father,  John,  the 
husband  of  the  said  Mary,  leaving  the  lessor  of  the  plaintiff,  his  youngest  son 
and  customary  heir  by  the  immemorial  custom  of  the  manor,  him  surviving. 

On  September  ^th,  1820,  John  Blomfield,  the  husband  of  the  said  Mary, 
and  grandfather  of  the  lessor  of  the  plaintiff,  died,  having  been  until  his  death 
in  possession  of  the  said  premises. 

On  February  21st,  1820,  at  a  Court  Baron,  held  for  the  said  manor,  the 
homage  presented  the  said  surrender  of  August  2,  1764,  and  the  marriage  of 
Mary  Sida  and  John  Blomfield,  and  that  there  was  issue  of  the  said  Mary  six 
children,  to  wit,  &c. ;  and  that  Mary  Blomfield  (formerly  Mary  Sida)  died  in 
the  lifetime  of  her  husband  without  having  made  any  appointment  or  dispo- 
sition by  deed  or  will  of  the  said  premises,  leaving  six  cnildren  her  surviving. 
It  then  presented  the  death  of  John  Blomfield  the  father,  and  that  certain 

i>roclamations  had  be^i  made.  At  the  same  court,  Benjan)in  Blomfield  (the 
essor  of  the  plaintiff),  an  infant  of  the  age  of  six  months,  was  admitted  as  the 
customary  heir-at-law  of  John  Blomfield  the  son,  deceased,  to  one-sixth  part 
or  share  of  and  in  the  premises,  pursuant  to  the  said  surrender  of  August  2, 
1764,  and  as  his  right  and  inheritance,  to  hold  the  said  one-sixth  part  or  share 
of  and  in  the  premises  unto  him  and  the  heirs  of  his  body,  pursuant  to  the  said 
surrender ;  and  at  the  same  court  the  other  five  children  of  Mary  and  John 
Blomfield,  or  their  heirs,  were  respectively  admitted  to  one-sixth  part  each  of 
and  in  the  premises,  pursuant  to  the  said  surrender  of  August  2, 1764. 

In  the  year  1824  the  present  defendant  purchased  the  interest  of  all  the  said 
parties  in  the  premises,  except  the  interest  of  the  lessor  of  the  plaintiff.  On  the 
14th  of  November,  1824,  a  deed  of  covenant  was  executed,  a  copy  of  which 
accompanied  the  case ;  and  afterwards,  on  December  14, 1824,  a  surrender 
was  made,  and  recovery  suffered  in  pursuance  of  the  said  deed  of  covenant,  and 
the  defendant  was  thereupon  admitted  to  the  said  premises,  except  the  share  of 
the  said  Benjamin  Blomfield,  the  lessor  of  the  plaintiff,  accordindy,  to  hold  to 
him,  his  heirs  and  assigns  for  ever,  according  to  the  custom  of  the  said  manor, 
and  entered  into  the  possession  thereof,  and  continued  in  the  possession  or 
enjoyment  of  the  same  until  the  present  ejectment  was  brought  in  the  year 

The  declaration  in  this  ejectment  contained  two  demises  in  the  name  of  the 
said  Benjamin  Blomfield;  one,  on  January  1,  1825;  the  other,  on  Sep- 
tember 1,  1841.  The  defendant  defended  the  ejectment  as  landlord  for  six- 
sevenths  of  the  property. 

On  the  trial,  lease,  entry,  and  ouster  were  admitted  as  to  six-sevenths  of  the 
property,  but  the  defendant  contended  that  the  lessor  of  the  plaintiff  was  not 
-entitled  to  recover  upon  the  following  grounds : — 1st.  Because  the  appointment 
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by  the  said  Mary  was  made  in  the  lifetime  of  her  husband,  and  tho  surrender 
to  uses  of  August  S,  1764,  contained  no  dispensation  of  the  covtrture  of  the 
said  Mary.  £nd.  That  the  appointment  by  the  said  Mary  in  and  bv  her  said 
will  was  void  for  excess  in  attempting  to  bllenefit  persons  not  the  ol)jocts  of  the 
power  created  by  the  said  surrenaer.  8rd.  That  the  said  John  BloiiiHeld,  the 
father  of  the  lessor  of  the  plaintiff*,  was  to  take  under  the  said  appointment 
only  in  the  event  of  his  being  alive  at  the  death  of  his  father,  whom  he 
did  not  survive ;  or,  that  any  interest  he  would  otherwise  have  taken  was 
divested  or  defeated  by  his  death  in  his  father*s  lifetime.  Lastly,  that  there 
was  no  surrender  to  the  uses  of  the  will.  If  on  all  or  any  of  the  grounds  the 
Court  should  be  of  opinion  that  the  lessor  of  the  plaintiff' was  not  entitled  to 
the  said  six-sevenths  of  the  property  in  question,  the  verdict  for  the  plaintiff 
was  to  be  set  aside,  and  a  verdict  entered  for  tl^  defendant ;  otherwise  the  verdict 
was  to  stand.  The  Court  were  to  be  at  liberty  to  refer  to  any  of  tli*-  documents 
mentioned  in  the  case,  and  to  draw  any  inferences  from  the  f»<t«  ?(tated,  and 
either  party  might  turn  the  special  case  into  a  special  verdict. 

ChanneU^  Serjt.  (with  him  Willes)  for  the  plaintiff*. —  Virst,  this  is  a 
good  execution  of  the  power  of  appointment  by  Mary  Blomiield,  notwith- 
standiDg  her  coverture.  It  is  true  that,  in  powers  of  this  kind,  the  words 
'"  notwithstanding  her  coverture,**^  or  the  like,  are  usually  insertt>d,  hut  no  such 
words  are  necessary  where  the  intention  of  the  instrument  is  char.  In  this 
case  it  is  the  wife^s  estate:  she  is  contemplating  marriage,  and  it  is  intended  to 
give  her  a  power  of  appointment.  Then  a  proviso  is  inserted,  that  in  case  no 
appointment  is  made,  tne  estate  shall  go  in  a  particular  way.  If  the  other  view 
is  to  prevail,  then  in  case  the  husband  survived  her,  she  could  never  appoint  at 
all.  The  marginal  note  ot  Driver  dem.  Berry  v.  Thompson  (4  Taunt.  298) 
is,  "  If  a  copyhold  be  surrendered  to  such  uses  as  a  feme  covert  shall  by  will 
or  codicil  appoint,  a  paper  purporting  to  be  a  will,  though  made  by  her, 
living  her  husband,  is  a  good  execution.'"'*  There  the  words  creating  the 
power  gave  it  to  "  Mary,  the  tvife  of  the  said  Joseph  Thompson  T  hut  that  was 
merely  a  description  of  the  person  intended,  and  would  make  no  <<ifference. 
The  case  of  Rich  v.  Beaumont  (3  Bro.  Pari.  Cases,  308)  is  an  expiess  authority 
upon  this  point,  and  is  referred  to  as  such  by  Sugden  on  Vowers,  vol.  i. 
pp.  186,  187  (6th  edit.).  In  Hearle  v.  Greenhank  (3  Atk.  HJ).5,  711)  the 
question  was  raised,  whether  a  power  was  well  executed  by  a  married  woman 
who  was  an  infant;  and  in  giving  judgment.  Lord  Hardwicke,  C,  said,  *^  The 
counsel  for  the  plaintiff's  have  gone  further,  and  insisted  that  afnne  corert  may 
exercise  such  a  power  (to  aliene  an  estate),  and  cited  the  case  of  Rich  v.  Beau- 
mont^ in  the  House  of  Lords.  It  was  so  determined  in  the  case  of  Lady 
Travel,  before  Lord  Chancellor  King ;  so  in  the  common  case  where  a  power 
is  given  to  a  woman  tenant  for  life  to  execute  leases."  It  wt>uld  Ik*  cutting 
down  the  apparent  intent  to  say  that  Mary  Sida  must  execute  the  |)ower  while 
sole.  Secondly,  it  is  objected  that  the  appointment  is  bad  for  exeess  in  bene- 
fiting persons  who  are  not  the  objects  of  the  power.  By  her  will  Aw  directs 
that  in  case  neither  of  the  sons  John  or  William  shall  be  livii)*r  at  the  death 
of  her  husband,  then  the  estate  shall  come  to  her  father-in-law,  upon  trust  to 
sell  and  pay  certain  legacies  to  her  aunts  and  uncles,  and  that  the  residue  of 
the  purcnase-money  shall  belong  to  her  father-in-law.  It  is  gtnw^  too  far  to 
contend  that  because  the  ultimate  limitations  are  bad  for  excess,  tl»e  appoint- 
ment is  bad  altogether.  In  Adams  v.  Adams  (Cowp.  651),  wbieh  is  set  out 
in  2  Sugden  on  rowers,  52,  the  excessive  execution  of  a  power  was  lield  bad 
pro  tanto^  but  the  execution  good  as  to  the  residue ;  and  in  Brvdeftell  v.  Elwes 
(1  East,44S),  where  an  estate  was  settled  on  the  husband  for  life,  wirli  remainder 
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to  the  wife  for  life,  with  remainder  to  the  children  as  the  husband  and  wife^  or 
the  survivor,  should  appoint,  and  in  default  of  appointment  to  the  first  and 
other  sons  successively  in  tail  male,  with  remainder  to  the  husband's  right 
heirs;  and  by  a  joint  appointment  a  portion  of  the  estate  was  given  to  a 
daughter  in  fee,  with  a  power  of  revocation  and  new  appointment  among  the 
children,  in  the  husband  and  wife  and  the  survivor ;  and  afterwards  the  wife, 
who  survived,  revoked  the  wpointment  to  the  daughter,  and  appointed  new 
uses,  some  of  which  were  void  for  excess,  Lord  Kenyoo,  in  giving  judgment, 
says,  ^*  At  present  I  have  no  reason  to  doubt  that  the  appointment  by  the  wife 
alone  was  a  good  appointment,  as  far  as  it  is  warranted  by  the  power,  and  that 
it  is  a  good  revocation  of  the  prior  appointment.  *  *  *  The  next  point  is 
too  weu  settled  to  be  broken  in  upon.  The  wife  had  no  power  under  the 
articles  to  appoint  to  the  children  ol  unborn  children,  but  she  was  confined  to 
esLecute  her  power  among  the  children.  So  tar^  therefore,  as  she  appointed  an 
estate  for  life  to  the  daughter,  with  remainder  for  life  to  the  son,  she  did  well; 
beyond  that  she  exceeded  her  power  in  appointing  to  the  issue  of  the  son,  and 
therefore  the  excess  is  void.^       Thirdly,  it  is  contended  that  although  the 

e)wer  be  well  executed,  and  although  the  excess  onlj^  be  void,  yet  that  John 
lomfield  did  not  take  an  estate  in  fee,  but  only  a  contingent  remainder  in  the 
event  of  his  surviving  his  father ;  or  if  the  estate  vested,  then  that  it  was 
divested  by  bis  dying  before  his  father.  But  the  words  of  the  appointment, 
<^  from  and  after  the  decease  of  John  Blomfield,^  do  not  refer  to  the  time  when 
the  estate  is  to  vest,  but  to  the  time  of  enjoyment.  The  object  was  to  benefit 
John  and  his  issue,  but  in  some  respects  to  benefit  William.  Suppose  John 
has  issye  and  dies,  and  William  survives  until  after  the  death  of  the  father, 
the  200/.  being  a  charge  upon  the  estate,  it  would  be  natural  enough  to  pro- 
vide that  the  estate  shall  not  go  over  unless  both  die  without  issue.  If  John  is 
not  to  take  unless  he  survives,  how  is  William  to  be  benefited  ?  [Maule,  J.— 
John  is  to  take,  in  case  either  he  or  William  survive.  The  limitation  over 
is  not  to  take  efiect,  unless  in  the  case  that  neither  of  them  are  living  at  the 
time  of  the  husband'^s  decease.]  It  is  not  a  conditional  limitation  to  put  an 
end  to  the  former  devise,  but  a  substitution  for  it  in  case  it  cannot  take  effect. 
It  is  a  well-established  principle,  that  the  Courts,  if  possible,  will  make  an 
estate  vest  immediately.  ( fVrightsan  v.  MacatUay^  14  M.  &  W.  214.)  The 
estate  vested  in  John  immediately  upon  the  appointment.  William  can  onlv 
fiet  his  charge  through  John  getting  the  estate.  Further,  if  the  excess  be  voi<l^ 
It  must  be  put  out  of  the  wiU  altogether,  and  then  it  would  be  clear  that  the 
words  only  relate  to  the  time  of  enjoyjpent.  [Ckesswell,  J. — Where  you  are 
inquiring  whether  it  is  meant  that  an  estate  should  be  vested  or  not,  you  may 
look  even  at  words  which  create  a  void  demise.]  (The  defendant's  fourth 
objection  was  now  abandoned.) 

Talfourd,  Serjt.  (with  him  BoviU)^  for  the  defendant. — First,  as  there' was 
no  express  dispensation  with  the  disability  of  coverture  in  the  surrender,  the 
power  was  not  well  executed  during  coverture.  The  power  was  not  purely 
collateral,  but  coupled  with  an  interest ;  if  no  appointment  were  made,  the 
ultimate  remainder  would  pass  to  the  wife  in  fee.  That  will  distinguish  this 
case  from  Driver  dem.  Berry  v.  Thompson  (4  Taunt.  893)  and  similar  cases. 
Provision  is  here  made  for  the  children,  and  it  is  very  reasonable  that  she 
should  not  have  power  to  appoint  during  coverture,  because  it  is  then  uncertain 
how  many  children  there  will  be.  The  disability  of  coverture  does  not  only 
exist  at  common  law,  but  continues  hj  the  express  words  of  stat.  S2  Hen.  8, 
c  1.  In  1  Preston  on  Abstracts,  339,  it  is  douoted  whether  sifeme  coveH  can 
exercise  a  power  coupled  with  an  interest.     He  says,  <<  The  opinion  which 
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-  faevailfl  at  preaeot  Is,  diat  a  power,  coupled  with  an  interest,  and  vested  in  a 
married  woman,  may  be  executed  by  her  during  coverture.  Lord  Hardwicke,  in 
S  Atk.  711,  refers  to  the  case  of  Rich  v.  Beaumtmt  as  having  decided  this 
point.  He  also  refers  to  the  case  of  Lady  Travel ;  and  Mr.  Sugden,  in  his 
valuable  Essay  on  Powers,  p.  184,  has  quoted  a  long  list  of  cases  in  support  of 
a  like  doctrine.  The  case  of  Lady  Travel  has  not  been  found ;  and  tne  case 
of  Mieh  V.  Beaumont^  instead  of  deciding  the  point,  left  it,  as  far  as  an  opinion 
can  be  formed  from  the  Reports,  in  doubt;  and  all  the  other  cases  are 
instances  of  powers  to  lease,  and  such  powers  are  from  their  nature  to  be  exer- 
dsed  during  coverture,  since  it  is  manifestly  fbr  the  benefit  of  the  married 
woman,  and  of  the  persons  in  remainder  or  reversion,  that  the  property  should 
be  duly  and  properly  tenanted.  It  is  too  much,  then,  to  consiaer  it  to  be  clear 
that  a  power  ^ven  to  a  woman  by  way  of  interest  is,  without  a  dispensation, 
in  terms  or  circumstances,  with  tne  clisability  of  coverture,  exercisable  with 
efiect  while  she  is  under  coverture."  A  similar  doubt  is  expressed  in  Watkins^s 
Conveyancing  (White's  edit.).  [Maitle,  J.— Where  there  is  an  interest,  there 
is  no  occasion  for  a  power,  in  the  case  of  a  feme  sole.  There  is  a  stronger 
reason  for  supposing  that  the  power  is  intended  to  be  exercised  during  coverture, 
if  it  be  coupled  with  an  interest.]  That  may  be  the  natural  reasoning,  but  the 
artificial  reasoning  is  the  other  way.  It  is  her  own  property,  which  the  law 
says,  generally,  during  coverture  she  shall  not  dispose  of.  [Maule,  J.— -You 
mean  that  by  this  supposition  she  is  stripped  of  the  protection  which  the  law 
casts  upon  her,  by  r^cpiiring  her  to  be  privately  examined  ?]  All  the  cases  are 
cited  and  classified  in  Bridgman*s  Judgments  (ed.  Bannister^,  107,  in  a  note  to 
the  case  of  Grange  v.  TMng^  and  no  authority  among  them  is  applicable  to  the 
ease  of  a  power  coufded  with  an  interest.  Secondly,  the  execution  of  the 
power  is  bad  for  excess.  Here  there  is  an  excess  in  the  verj  disposition  of  the 
estate :  it  is  not  as  if  estates  for  life  were  given  to  proper  persons,  and  then  the 
residue  improperly  appointed,  as  in  the  case  in  which  Lord  Kenyon,  J.  said, 
^^  As  to  those,  she  did  well :  beyond  that,  the  excess  only  is  void ;  but  in  this 
ease,  that  which  vitiates  is  engrafted  upon  and  forms  part  of  the  otherwise  vaUd 
impointment.  The  good  and  bad  part  cannot  be  separated.  In  Pitt  v.  Jackecn- 
(jk  Bro.  Pari.  Cases,  51)  the  evident  intention  was  carried  out.  This  is  not  the 
case  of  an  appointment  excessive  by  the  insertion  of  an  unwarrantable  condition^ 
which  may  be  rejected,  as  a  condition  of  paying  certain  debts,  or  the  like. 
{Sadler  v.  Pratt,  6  Sim.  6Sft.)  Even  in  Brudenell  v.  Eltree  (1  East,  442), 
all  was  held  bad  beyond  the  limitation  to  the  son  for  life :  the  ultimate  fee  to 
the  daughter  was  avoided  by  the  intermediate  introduction  of  the  grandchildren, 
who  were  not  within  the  power.  In  Alemmder  v.  Jleaander  (8  Ves.  640),  the 
boundaries  between  what  was  eood  and  what  bad  were  clear.  This  is  more  like 
Rtiutledge  v.  Dorril  (S  Yes.  tfun.  357^,  where  a  fund  was  given  equally  among 
children  then  born,  and  others  that  might  be  bom ;  for  the  intention  to  benefit 
the  father-in-law  is  not  simple  excess,  but  ingrained  in,  and  parcel  of,  the  whole 
exercise  of  the  power.  Lastly,  the  estate  never  vested ;  it  was  either  a  con- 
tingent remainder,  or  a  conditional  limitation.  [Mauls,  J. — She  takes  the 
estate  away  from  the  son  to  give  it  to  his  grandfather.  The  question  is  whether, 
supposing  she  cannot  give  it  to  the  grandfather,  it  remains  in  John  Blomfield's 
issue.  It  might  be  said  that  a  person  cannot  take  more,  if  the  limitation  be 
held  to  be  bad,  than  he  would  have  taken  had  it  been  good.  But,  then,  sup- 
pose the  whole  fee  to  pass,  then  the  question  is  not  as  to  taking  more,  but 
whether  what  is  given  is  to  be  taken  away.  The  lessor  of  the  plaintifi^  wishes 
ibe  subsequent  bad  limitation  to  do  him  some  good.]  The  event  of  the  estate 
passing  to  John  Blcnnfield  and  his  issue  is  intenoed  to  be  coupled  with  an  event 


354  REAL  PROPERTY  AND  CONVEYANCING  CA8E& 

over  wliicli  she  had  no  control.  Either  the  estate  did  not  vest  at  all,  or  it  was 
liable  to  be,  and  was,  divested.  [Maule,  J. — If  it  was  a  contingent  remainder, 
John  Blomtield,  the  father,  might  have  been  guilty  of  a  forfeiture,  and  so. 
defeated  the  c>ontingent  interest.] 

ChannelL  Serjt.  in  reply.  Cur,  adv.  vult 

Mondayy  November  23. 

Coltman',  .1.  delivered  the  judgment  of  the  Court.— This  case,  which  was 
heard  befoie  the  late  Lord  Chief  Justice  Tindal,  my  brothers  Maule  and 
Cresswell,  and  myself,  was  an  ejectment  brought  for  the  recovery  of  six-sevenths, 
of  certain  copyhold  lands.  (His  Lordship  then  stated  the  facts  of  the  case.) 
The  lessor  of  the  plaintiff  is  the  youngest  son,  and  customary  heir-at-law,  of 
John  Blomtield,  and  as  such,  claims  the  entirety  of  the  said  copyhold  lands,  as  • 
having  been  ♦•ffectually  appointed  to  John  Blomfield  the  son,  in  fee.  On  behalf 
of  the  defendant,  the  claim  of  the  plaintiff  was  resisted  on  the  ground  that  the  . 
original  snrrender,  not  containing  any  express  clause  empowenng  Mrs.  Blom- 
field to  niak*»  an  appointment  during  coverture,  the  appointment  was  void,  and 
we  are  of  opinion  that  this  objection  is  not  valid.  In  Sir  E.  Suederfs  Treatise 
on  Powers  (vol.  i.  p.  184),  it  is  said,  "  that  it  has  long  been  firmly  settled  that 
a  married  woman  may  execute  a  power,  whether  appendant,  in  gross,  or  simply 
collateral ;  "  and  although  a  doubt  has  been  expressed  in  Preston  on  Abstracts 
(vol.  i.  p.  i^W),  we  are  of  opinion  that  the  authorities  referred  to  by  Sir  £. 
Sugden  bear  out  the  statement.  But*  it  was  further  objected,  on  the  part  of 
the  defendant,  that  the  appointment  was  void,  as  being  made  in  favour  of  a 
person  to  whom  there  was  no  power  to  appoint.  On  the  part  of  the  plaintiff  it 
was  admitted  that,  as  far  as  there  was  an  estate  limited  to  John  Blomfield,  the 
fiither-in-law  <»f  the  testatrix,  the  appointment  was  invalid ;  but  it  was  argued, 
that  an  appointment  might  be  good  as  to  part,  although  void  as  to  the  other 
part,  as  wa^.  held  in  the  case  of  Doe  dem.  NichoUon  v.  Welford  (12  A.  &  E.  61), 
and  in  othei-  cases ;  and  here  it  was  said,  the  appointment  to  John  Blomfield, 
the  son,  in  fee,  in  the  first  instance,  was  within  the  power,  and  therefore  valid, . 
and  that  it  onght  not  to  be  considered  as  invalidated  by  the  subsequent  appoint- 
ment to  ohr  not  within  the  limits  of  the  power.  It  may  be  admitted  that 
where  that  part  of  the  appointment  which  is  within  the  power  can  be  separated 
£rom  tl)at  which  is  excessive,  so  as  to  leave  the  good  part  wholly  unaffected  and 
independent  of  that  which  is  bad,  so  much  as  is  within  the  power  may  be  sup- 
ported, although  the  remainder  is  rejected.  But  the  case  appears  to  us  to  be 
otherwise  when  the  extent  and  effect  of  so  much  as  is  within  the  power  is 
greater  or  It  s.*.  according  as  the  remainder  is  valid  or  invalid.  In  the  present 
case  it  is  contended  that  there  is  a  good  appointment  in  fee  to  John,  the  son; 
but  the  validity  of  this  appointment  in  fee  will  depend  on  the  validity  or  in- 
validity of  the  other  branch  of  the  appointment.  If  the  appointment  in  this 
case  had  been  to  the  younger  children  of  the  marriage,  on  the  contingency  of 
the  two  ekier  sons  dying  before  their  father,  such  an  appointment  might  have . 
been  free  from  objection ;  but  in  that  case,  the  estate  given  to  John  in  the 
first  instance  w  ould  be  subject  to  a  contingency  by  which  it  would  be  liable  to 
be  defeate<l ;  and  the  estate  or  interest  given  to  John,  the  son,  by  the  actual  ap- 

Kintment,  i>  not  less  subject  to  be  defeated  in  consequence  of  the  gift  over 
ing  to  a  person  incapable  to  take,  than  if  it  had  been  to  a  person  capable  of 
taking.  Taking  the  appointment  as  a  whole,  the  intention  was  not  to  give 
John  a  fee  absolutely,  at  all  events,  but  only  in  case  he,  or  William  his  brother, 
survived  th(?  father.  These  considerations  shew  that  the  effect  of  the  appoint- 
ment to  John,  the  son,  cannot  be  disconnected  from  the  consideration  of  the 
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validity  or  invalidity  of  the  subsequent  appointment  to  the  father-iu-law  of  the 
testatnx,  but  that  the  one  is  dependent  upon  the  other.  It  may  1h.^  observed 
that,  in  the  present  case,  the  lessor  of  the  plaintiff  is  not  entitled  to  recover  the 
shares  in  dispute,  unless  John  Blomfield,  the  son,  took  an  absolute  estate  in 
fee  under  the  appointment ;  so  that  it  is  immaterial  to  the  present  question 
whether  the  appointment  was  wholly  void  in  consequence  of  its  l>eing  mixed 
up  with  and  dependent  upon  that  part  of  the  appointment  uhirli  was  not 
within  the  power,  or  whether  John  Blomfield,  the  son,  took  an  interest  under 
the  appointment,  but  one  which  was  liable  to  be  defeated  on  the  happening  of 
the  contingency  of  both  the  elder  sons  dying  in  the  lifetime  of  the  fatner. 
In  either  way  of  viewing  it,  the  claim  under  the  appointment  of  John,  the  son, 
to  an  existing  interest  cannot,  we  think,  be  sustained,  and  the  property,  under 
the  events  wnich  have  happened,  will  go  in  the  same  way  as  if  no  a})pointment 
had  been  made.  Our  decision  on  this  point  renders  it  unnecessary  for  us  to  say 
any  thin^  with  respect  to  the  other  objections  urged  against  the  validity  of 
the  appomtment,  and  therefore  there  will  be  judgment  for  the  defendant.  This 
is  the  judgment  of  my  brothers  Maule  and  Cresswell,  and  myself,  the  late 
Chief  Justice  not  having  intimated  his  opinion. 

Judgment  for  the  d*'f*indant. 


THE  LORD  CHANCELLOR'S  COURT. 

November  10  and  14,  1846- 
Mossis  V.  Howes,  (a) 

Pmoir  qf  e^pomiment  during  eoverture^ErereUe  of  power^WidowhoodSevuhU  troveriure— 
lamitaium  to  eseeutor^  and  adminUtratort  qf  a  living  person. 

Bg  a  mmriage  utUemeni  a  term  Mm  created,  upon  trttei,  to  raiee  a  evm  qf  1,000/.,  and  upon  the  death 
qf  the  eurvieor  qf  husband  and  wife  ij^  there  should  be  no  issue  living,  and  to  pay  the  same  to  suck 
person  or  persons  as  the  wifSf  "  during  her  coverture,**  should  by  deed  or  will  appoint^  and  in 
d^atUt  of  appointment  t  to  "the  executors ,  administrators,  and  assigns'*  of  tJte  icife's  mother. 
The  wife  did  not  e»ereise  her  power  of  appointment  during  that  coverture,  ^Ae  afterwards 
married  a  second  husband,  and  previously  to  her  second  marriage,  executed  a  deed  purporting 
to  be  an  exercise  qf  the  power  of  appointment  given  to  her  by  the  marriage  self  let/tent.  After 
the  wife's  death,  leaving  issue  by  the  second  marriage,  it  was  held  that  the  mother*9  e.recutors  were 
entitled  to  the  trust  find,  as  part  qf  her  residuary  estate;  and  that  the  wife  could  not  exercise 
the  power  either  during  widowhood  or  during  her  second  coverture. 

BY  indenture  of  release,  dated  the  12th  of  June,  1776,  made  between 
Henry  Ashby  of  the  first  part;  Ann  Hickman,  widow,  and  Elizabeth 
Hickman,  spinster,  of  the  second  part ;  and  trustees  therein  named  of  the 
third  and  fourth  parts ;  being  a  settlement  on  the  marriage  of  the  said  Henry 
Ashby  and  Elizabeth  his  wife,  reciting  that  the  fortune  of  the  said  Elizabeth 
was  900^.,  to  which  her  mother,  Ann  Hickman,  had  agreed  to  add  100/.,  the 
said  Henry  Ashby  conveyecf  a  messuage  and  lands  in  the  county  of  North- 
ampton to  the  use  of  himself  for  life,  with  remainder  to  the  use  of  the  said 
trustees  of  the  fourth  part,  for  a  term  of  five  hundred  years  from  the  death  of 
the  survivor  of  the  husband  and  wife,  with  remainder  to  the  issue  oi'  the  mar- 
riage in  tail,  and  the  ultimate  remainder,  upon  failure  of  issue  of  the  marriage, 
to  the  said  Henry  Ashby  and  his  heirs.  And  the  trusts  of  the  term  of  five 
hundred  years  were  declared  to  be,  that  if  the  said  marriage  should  take  eflFect, 

(a)  Reported  by  R.  G.  Wklford,  Esq.,  Barrister- at -law. 
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and  that  the  said  Elizabeth  should  happen  to  die,  and  leave  no  iasue  of  her 
body  by  the  said  Henry  Ashby  living  at  the  time  of  her  decease^  then  the 
trustees  should,  by  and  out  of  the  rents,  issues,  and  profits  of  the  premises 
comprised  in  the  term,  or  by  any  lease  or  leases,  mortga^  or  mortgages^  sale 
or  sales  thereof,  or  of  any  part  or  parts  thereof,  within  six  months  next  after 
the  decease  of  the  survivor  of  them,  the  said  Henry  Ashby  and  Elizabeth  his 
wife,  raise  the  sum  of  1,000Z.,  and  pay  the  same,  when  and  as  soon  as  the  same 
should  be  raised,  unto  such  person  and  persons,  upon  such  trust  and  trusts, 
and  subject  to  such  powers,  provisoes,  conditions,  restrictions,  limitations,  or 
not  upon  any  trust  or  trusts,  or  subject  to  any  power,  proviso,  conditioo, 
restriction,  or  limitation,  and  in  such  sort,  manner,  and  form,  as  the  said  Elis- 
abeth Hickman,  at  any  time  or  times  thereafter  during  the  coverture,  and 
notwithstanding  the  same,  by  any  deed  or  writing,  deeds  or  writings,  to  be  Iw 
her  duly  executed  in  the  presence  of,  and  to  be  attested  by,  two  or  more  credible 
witnesses,  or  by  her  last  will  and  testament,  and  writing,  to  be  by  her  .duly 
executed  in  the  presence  of,  and  to  be  attested  by,  three  or  more  credible  wit- 
nesses, should  limit,  direct,  or  appoint,  give  or  devise,  the  same,  and  for  want 
of,  and  until  such  limitation,  direction,  or  a)>pointment,  sift  or  devise,  to  the 
use  and  behoof  of  the  said  executors,  administrators,  and  assigns  of  the  said 
Ann  Hickman,  and  to  and  for  no  other  use,  intent,  or  purpose  whatsoever. 
And  it  was  provided,  that  as  soon  as  the  said  1,000/.  (in  case  the  same  should 
become  payable),  and  the  costs  of  raising  the  same,  should  be  paid  according 
to  the  said  indenture,  or  the  same  should  be  otherwise  paid  by  the  owner  of  the 
reversion,  then  the  term,  or  so  much  thereof  as  should  not  have  been  disposed 
of  for  the  purposes  aforesaid,  should  cease  and  be  void.  Henry  Ashby  died 
in  1780,  without  issue,  leaving  Elizabeth,  his  wife,  surviving,  who  had  not 
exercised  her  power  of  appointment  of  1,000/.  during  the  lifetime  of  her  said 
husband. 

In  1781  the  said  Elizabeth,  the  widow,  intermarried  with  Thomas  Litchfield, 
and  by  indenture  of  release,  dated  the  S4th  of  October,  1781,  being  the 
settlement  made  on  the  last-mentioned  marriage,  reciting  the  settlement  on  the 
first  marriage  of  the  said  Elizabeth,  it  was  witnessed  that,  for  the  considerations 
therein  mentioned,  the  said  Elizabeth,  by  virtue  and  in  exercise  and  execution 
of  the  power  and  authority  to  her  given  and  reserved  in  and  by  the  said  inden- 
ture of  the  ISth  of  June,  1776,  and  of  all  and  every  other  powers  and  authorities 
to  her  given  and  reserved,  or  in  any  way  enabling  her  tnereunto,  by  the  said 
deed,  executed  as  therein  mentioned  with  the  consent  of  the  said  Thomas  Litch- 
field, granted,  limited,  directed,  and  appointed,  and  the  said  Thomas  Litchfield 
thereby  ratified  and  confirmed  unto  the  trustees  therein  named,  all  that  the  said 
sum  of  1,000/.,  issuing  and  payable  out  of  the  lands  comprised  in  the  said 
recited  indenture  of  settlement,  upon  trust  for  all  and  every  the  child  and 
children  of  the  body  of  the  said  Elizabeth,  bv  the  said  Thomas  Litchfield 
begotten,  in  equal  shares ;  and  in  de&ult  of  sucn  issue,  in  trust  for  such  person 
or  persons,  and  for  such  uses,  intents,  and  purposes,  as  the  said  Elizabeth 
should,  whether  sole  or  covert^  and  notwithstanding  her  coverture,  by  any  deed 
or  deeds,  writing  or  writings,  limit,  direct,  or  appoint,  give  or  devise,  the  same. 
Before  there  was  any  issue  of  the  second  marriage,  the  said  Elizabeth  Litchfield 
by  deed-poll,  bearing  date  the  3rd  of  January,  1784,  purporting  to  be  in 
exercise  of  the  power  given  her  by  the  indenture  of  the  14th  of  October,  1781, 
appointed  the  1,000/.  unto  the  said  Thomas  Litchfield,  his  executors,  adminis- 
trators, and  assigns,  to  and  for  his  or  their  own  use  and  benefit,  when  and  as 
the  same  should  oe  raised  by  the  trustees  of  the  term  of  five  hundred  ^ears,  by 
which  the  payment  thereof  was  secured  pursuant  to  the  trusts  of  the  indenture 
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of  the  18th  of  June,  1776 ;  and  by  the  same  deed  it  was  provided  that  the 
said  Elizabeth  might,  at  any  time  thereafter,  notwithstandmg  her  coverture, 
revoke  the  said  appointment,  and  appoint  the  1,00W.  to  such  person  or  persons, 
and  upon  such  trusts  and  to  such  uses  as  she  should  think  proper,  in  case  there 
should  be  no  issue  of  her  body  by  the  said  Thomas  Litchfield  living  at  the 
iime  of  her  decease.  One  child  of  Thomas  and  Elizabeth  Litchfield  (a  daugh- 
ter) was  the  issue  of  the  marriage;  and  Elizabeth  Litchfield  died  in  1791,  leaving 
Thomas  Litchfield  (her  husband)  and  her  said  daughter  surviving.  The  said 
Ann  Hickman,  the  mother  of  Elizabeth,  survived  hen  In  1793  Ann  Hickman 
filed  her  bill  against  the  surviving  trustee  of  the  term  of  five  hundred  years, 
Thomas  Litchfield  and  his  said  child,  and  Isaac  Court,  the  owner  of  the  said 
lands  subject  to  the  term,  praying  that  the  1,OOOZ.  might  be  raised  and  paid  to 
hen  The  cause  was  heard  before  the  Lord  Chancellor  (Lord  Loughborough) 
in  July,  1798,  and  the  bill  was  dismissed  with  costs  as  against  Court,  and  with- 
out costs  as  against  the  other  defendants.  Ann  Hickman  died  in  1799,  having 
made  her  will,  dated  in  June,  1799,  and  thereby  given  the  residue  of  her  per- 
sonal estate  to  her  executors,  upon  trust  for  her  children  and  grandchiloren 
as  therein  mentioned,  without  referring  to  the  settlement  of  1776. 

The  reversion  of  the  estate  subject  to  the  term  became  vested  in  two  persons 
of  the  name  of  Horseman,  who  in  1799  became  bankrupt,  and  their  assignees 
contracted  to  sell  the  estate  to  ooe  Abbey,  who  was  employed  by  Thomas  Litch- 
field, as  his  agent,  to  eiiect  the  purchase.  Thomas  Litchfield  soon  afterwards 
died,  having  by  his  will  directea  his  executors  to  complete  the  purchase  of  the 
estate  and  convey  it  to  his  son.  Abbey,  and  the  executors  of  Thomas  Litch* 
field,  insisted  upon  retaining  out  of  the  purchase-money  1,000/.,  in  respect  of 
the  sum  charged  upon  the  estate  by  the  settlement  of  the  12th  of  June,  1776, 
insisting  that  such  sum  belonged  to  the  daughter  of  Thomas  Litchfield  and 
Elizabeth  his  wife,  under  the  trusts  of  the  settlement  of  the  S4th  of  October, 
1781.  Hie  vendors  resisted  this  claim,  and  in  1816  filed  their  bill  against 
Abbey  and  the  executors  of  Thomas  Litchfield  for  specific  performance  of  the 
agreement.  The  question  of  the  liability  of  the  estate  to  the  charge  as  an 
existing  incumbrance,  came  before  the  Court  upon  exceptions  in  1819,  when  it 
was  held  in  efiect  that  the  purchasers  were  entitled  to  retain  so  much  of  the 
purchase-money  as  was  sufficient  to  answer  the  1,000/.  on  interest.  (See  the 
case  reported,  Horeeman  v.  Abbey,  1  J.  &  W.  381.)  The  residue  of  the  pur- 
chase-money was  afterwards  paid  into  court,  with  the  interest  firom  the  time  of 
the  contract ;  and  the  principal  and  interest  in  respect  of  the  1,000/.  were 
apportioned  and  set  apart,  and  liberty  given  to  the  parties  claiming  to  be 
entitled  thereto  to  apply.    The  fund,  in  1839)  amountea  to  upwards  of  3,000/» 

In  1899  the  representatives  of  the  surviving  executor  of  Ann  Hickman  filed 
a  bill,  alleging  that  they  were  the  proper  parties  to  administer  the  sum  which 
represented  the  1,000/.,  and  praymg  that  the  rights  and  interest  of  all  parties 
therein  mieht  be  ascertained.  The  parties  claiming  or  supposed  to  be  interested 
in  the  fund,  were  parties  to  the  suit,  or  a  supplemental  suit. 

The  cause  was  heard  before  Vice-Chancellor  Wigram,  who  held  that  the 
fund  passed  under  the  residuary  clause  in  Ann  Hickman's  (the  mother)  will. 
(4  Hare,  606.)  From  that  decision,  the  parties  representing  the  daughter  of 
Elizabeth  and  Thomas  Litchfield  appealea. 

RomUh/y  Woody  James  Parker,  Elmaleyj  Thomas  Parker,  and  Sandys, 
appeared  for  different  parties.  They  cited  and  referred  to  the  following  cases : 
Horseman  v.  Abbey  (1  Jac.  &  Walk.  881) ;  (a)    WalUs  v.  Taylor  (8  Sim. 

(a)  Honeman  t.  Abbqf  (I  Jac.  %  Walk.  3S1).  dedded  tbat,  in  tbe  case  of  a  trust  term,  created  by 
Not.  7S,  75,  1S19.— Sir  Thomas  Plnmery  M.R.,     a  maniage  settlement,  to  raise  a  sum  of  money  on 
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241) ;  (a)  .bonders  v.  Franks  (2  Madd.  147,  b)  ;  (6)  Palin  v.  HUk  (1  Myl.  & 
K.  470)  ;  (c)  Vaux  v.  Henderson  (1  Jac.  &  Walk.  S88,  n.)  ;  (d)  Bridge  v. 
Abbot  (J5  Jiro.  C.  C  225) ;  (c)  LoTi^g  v.  Blackall  (3  Ves,  486) ;  (/)  Baines 
y.  Ottey  (1  -Mvl.  &  K.  465)  ;  {g)  Stocks  v.  Dodsley  (1  Keen,  325) ;  (A)  fiw/- 


the  decease  of  the  iurrlvor  of  the  hasband  and  wife 
in  case  there  hhoald  be  no  issue  of  the  marriage 
living  at  hrr  death,  and  to  be  paid  as  the  wife,  at 
any  time  or  times  daring  her  coverture,  and  not- 
withstanding the  same,  by  any  deed  or  writing,  &c. 
should  appoint  or  devise,  the  power  cannot  be  ex- 
ercised durioe  widowhood  or  a  second  marriage. 

(a)  Ifa/iiVr.  Taylor  {8  Sim.  241).  8th  Decem- 
ber, 1836.  Sir  L.  Shadwell,  V.C.E.— The  testatrix 
gave  a  sum  of  stock  to  trustees  for  the  separate  use 
of  her  daiigliter  for  life,  and  after  her  death,  in 
trust  for  her  executors  or  administrators,  for  their 
own  use  and  benefit  absolutely.  The  daughter,  who 
was  married,  but  lived  separate  from  her  husband, 
made  a  will,  by  which  she  appointed  the  stock  to 
A.  and  B,,  her  exrcutors,  in  trust,  subject  to  the 
payment  of  Iter  debt^,  &c.,  for  her  nephews  and 
nieces.  The  will  wa«  not  proved,  but  the  husband 
took  out  adnii lustration  to  bis  wife. 

The  Vice •( 'hail rellor  said,  it  was  clear  that  the 
testatrix  did  not  intend  that  her  daughter  should 
have  the  power  of  appointing  the  corpus  of  the 
fund,  for  she  bad  limited  it  to  her  for  her  life  only ; 
and,  as  she  had  given  it  to  the  executors  or  adminis- 
trators of  her  dHU7bter,for  their  own  use  and  bene- 
fit,  he  could  only  suppose  that  she  did  mean  what 
she  had  expre.<i^ed,  namely,  that  the  exeentors  or 
administrators  of  her  daughter  should  take  for 
their  benefit. 

His  Honour  decreed  that  the  daughter  had  no 
power  to  appoint  the  fund,  and  that  the  husband 
was  entitled  to  it  as  her  administrator. 

(6)  Sandn':f  v.  Franks  (2  Madd.  147).  14th  June, 
1817.  Sir  'I'hoinas  Plumer,  V.C. — A  power  waa 
given  to  testator's  wife  to  dispose  of  a  moiety  of  a 
leasehold  estate  by  a  vrill,  "duly  executed;"  and 
in  default  of  appointment,  the  same  waa  bequeathed 
**  unto  the  executors  or  administrators  of  her  my 
said  wife,  tn  und  for  his,  her,  or  their  own  use  and 
benefit."  The  vvife's  will  was  neither  signed  nor 
sealed,  nor  attested  ;  and  the  Vice-Chancellor  held 
that  it  wan  no  execution  of  the  power,  and  no 
executor  beuiir  named  in  the  will,  the  administrator 
of  the  testatrix,  his  Honour  held,  was  entitled  to  the 
moietv  of  the  lea«ehold  for  his  own  benefit. 

(e)  'Palin  v.  Hill*  (I  Myl.  &  K.  470).  April  23, 
May  8,  18:{4.  Ix^rd  Brougham,  C. — A  testator 
gave  a  legacy  of  2,0002.  to  S.  B.,  and  in  case  S.  B. 
should  die  in  bi>  lifetime,  he  directed  that  the  lesacy 
should  go  and  be  paid  to  her  executors  or  adminis- 
trators. S.  B.  died  in  the  lifetime  of  the  testator, 
having  made  a  will,  by  which  she  appointed  R.  P. 
her  residuary  legatee. 

Lord  BrougliHm  held,  that  at  the  death  of  the 
testator,  S.  B.'s  next  of  kin  were  entitled  to  the 
beneficial  interest  in  the  legacy  of  2,000/.,  and  not 
S.  B.'s  residuary  legatee.  The  following  passage 
occurs  in  his  Lord.«bip's  judgment  in  this  case : — 
'*The  question  U,  ia  what  way,  by  what  means, 
through  what  kind  of  substitution,  is  the  testator 
to  accomplish  his  purpose  of  preventing  a  lapse  ? 
He  may  have  done  it  either  by  providing  that  the 
legatee's  executor  or  administrator  should  take  (in 
which  case  there  must  he  express  words  to  indicate 
thejptention  of  preventing  a  lapse),  or  by  providing 
that  the  residuary  legatee,  or  next  of  kin  of  the 
legatee,  should  take,  either  by  giving  it  over  in  the 
dark  to  whomsoever  the  legatee  had  made  or  should 
mike  hia  executor,  or  the  ordinary  should  make  his 
•dministrator,  and  T^hom  be  could  know  nothiog  of ; 


or  by  giving  it  to  the  legatee's  next  of  kin,  whom  - 
he  knew  or  may  have  known,  and  who  were  almoat 
as  likely  as  the  legatee  himself  to  be  the  objects  of 
his  bounty.  It  is  quite  manifest  that  whichever 
construction  we  put  upon  the  bequest  ia  equally 
within  the  scope  of  what  it  is  contended  the  testator 
meant,  namely,  to  prevent  a  lapse.  The  difference 
between  the  two  courses  alleged  on  either  side  to  be 
taken  by  him  for  preventing  lapse  is,  that  there  ia 
every  reason  to  think  he  meant  to  take  the  one,  and 
that  it  is  Tcry  unlikely  he  should  have  intended  the 
other. 

**  I  have  already  said  that  a  testator  may  nn- 
donbtedly  so  express  himself  as  to  shew  he  intended 
to  substitute  for  the  legatee  named  either  such  per- 
sonal representative  as  that  legatee  might  appoint, 
or  such  a  one  as  the  ordinary  might  grant  the  office 
of  administrator  to ;  and  he  may  indicate  sdch  an 
intention  either  in  express  words  too  pUin  to  leave 
any  doubt  or  raise  any  question,  or  he  may  shew  it 
from  the  whole  context  of  his  will  taken  together. 
Where  he  does  not,  the  Improbability  that  such 
could  be  his  meaning  is  so  great  as  to  leave  no 
room  for  thus  construing  his  substitutionary  gift. 
That  a  will  shall  always  speak  at  the  testator's  own 
death,  is  the  known  rule  of  construction.  But 
though  it  may  indirectly  be  made  to  apeak  at  the 
death  of  another,  provided  that  other  plainly  and 
expressly  refers  to  the  legatee's  executors  named  in 
it ;  yet  this  is  so  strained  a  supposition,  and  is  so 
far  out  of  the  ordinary  course,  that  we  are  bound  to 
refuse  listening  to  any  such  voice,  unless  we  clearly 
perceive  that  it  is  genuine,  from  the  unambiguous 
expressions  used  by  the  original  testator." 

{d)  Vttwo  V.  Hmderson  (l  Jac.  &  Walk.  338,  n.). 
10th  February,  1806.  Sir  Wm.  Grant,  M.R.— A 
legacy  vras  bequeathed  to  A.,  '*  and  Dailing  him  by 
decease  before  me,  to  his  heirs."  A.  died  before 
the  testator,  having  made  a  will  containing  a  resi- 
duary bequest.  The  Master  of  the  Rolls  decreed 
that  the  legacy  belonged  to  the  next  of  kin  of  A.  . 
living  at  the  time  of  the  testator's  death. 

(e)  Bridge  v.  Abbot  (3  Bro.  C.  C.  225).  7th 
February,  1791.  Sir  R.  Pepper  Arden,  M.R.-— 
This  was  a  bequest  of  residue  to  certain  persons, 
and  if  they  should  die  in  the  lifetime  of  the  testa- 
trix, to  their  legal  rqtresentatwet.  One  died.  The 
Master  of  the  Rolls  decided  that  his  next  of  kin 
shall  take  the  share  of  the  residue,  not  his  executor 
beneficially,  or  his  residuary  legatee. 

(/)  Long  T.  Blackall  (3  Ves.  486).  19th  July, 
1796;  Ist  August,  1797.— Leasehold  property  be- 
queathed in  remainder  in  trust  for  a  child  en  venire, 
if  a  son,  for  life ;  and  after  his  decease  for  such  of 
his  issue  male  as  should  be  his  heir-at-law  at  hia 
death ;  if  no  such  then  living,  for  such  persons  as 
should  then  be  the  legal  representatives  of  the  tes- 
tator :  a  son  was  bom,  but  died  without  issue.  The 
Lord  Chancellor  established  the  limitation  over  in 
favour  of  the  next  of  kin,  according  to  the  statnte 
at  the  time  of  distribution. 

{g)  Baines  v.  Ottey  (1  Myl.  &  K.  465).  June  7, 
14, 1832.  Sir  John  Leach,  M.R.— A  testatrix  gave  • 
real  and  personal  estate  to  trustees,  in  trust  for 
M.K.  for  Ufe,  with  renuunder  as  she  should  appoint, 
and  in  default  of  appointment,  in  trust  to  convey  ' 
the  real  estate  to  such  person  or  persons  as  would 
be  the  heir-at-law  of  M.  K.,  and  to  transfer  and 
assign  the  perttftaal  estate  to  or  amongst  such  per- 
son or  persons  as  would  be  the  personal  representa-  - 
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met  V.  Jay  (3  Myl.  &  K.  197) ;  («)  /JowieZ  v.  Dudley  (1  Phil.  1) ;  (fe) 
HoUoway  v.  Clarkson  (2  Hare,  621) ;  (/)  J3fand  v.  JLamfc  (2  Jac.  &  Walk. 
999);(»i)  CoZfi«r  V.  Sgtiirc  (8  Russ.  467).  (n) 

Judgment. — November  14j,  1846. 

The  LORD  CHANCELLOR. — If  the  power  in  question  in  this  cause 
was  not  executed,  the  fund  clearly  forms  part  of  the  estate  of  Ann  Hickman. 
The  point  -I  have  to  consider  on  the  construction  of  this  power  is,  whether  it 
is  one  to  be  exercised  during  the  coverture  only,  or  at  any  other  period.  The 
wife^s  property  consisted  of  900/.,  to  which  her  mother  was  to  add  lOOZ. ;  the 
husband  created  a  term  of  years  in  certain  estates,  upon  trust  to  raise  the  sum 
of  1,000/.,  and  pay  that  amount  to  such  person  or  persons  as  the  wife  "  at  any 
time  or  times  thereafter  during  the  coverture,  and  notwithstanding  the  same, 
should  by  any  will  or  deed  appoint."  The  wife  did  not  exercise  that  power 
during  her  then  coverture,  that  is,  in  the  lifetime  of  her  husband,  during  the 
continuance  of  the  first  marriage.  Upon  the  second  marriage  the  deed  was 
executed,  which  purports  to  be  an  exercise  of  the  power.  It  is  under  this 
instrument  that  the  question  in  the  cause  arises.  Now  it  is  very  difficult, 
without  authority,  to  suppose  that  a  power  to  be  exercised  by  this  lady  at  any 
time  or  times  during  the  coverture — ^ttie  only  coverture  contemplated  being  the 
marriage  then  to  be  contracted — should  be  a  power  which  might  be  exercised 


tlTe  of  M.  K.  M.  K.  appointed  only  a  part  of  the 
personal  estate.  The  Master  of  the  Rolls  held  that 
the  next  of  kin,  and  not  the  executors,  were  entitled 
to  the  nnappointed  part  of  the  personal  estate. 

(A)  Stocks  T.  Dodtley  (l  Keen,  325).  Jaly  30, 
1836.  Lord  Laogpdale,  M.R.— The  testator  gave  a 
leg^acy  of  600{.  to  his  wife,  and  alter  her  decease,  to 
G.  W. ;  and  if  6.  W.  should  die  in  the  lifetime  of 
his  wife,  he  mt  the  legacy  to  such  person  as  G.  W. 
should,  by  his  wHI,  appoint;  and  in  default  of  ap- 
pointment, to  the  executors  and  administrators  of 
George  Wragg  absolutely.  It  was  so  extremely 
improbable  that  the  testator  meant  the  executors  of 
G.  W.  to  take  otherwise  than  for  the  benefit  of  the 
estate  which  they  should  represent,  and  for  the  pur* 
poses  of  their  testator's  will,  that  the  Master  of 
the  Rolls  could  not  consider  them  entitled  to  a  bene- 
ficial interest  in  the  legacy. 

(0  Bubner  ▼.  Jay  (3  Myl.  &  K.  197).  May  SO, 
29f  1834.  Lord  Brougham,  C— In  a  marriage 
settlement,  there  was  a  trust  to  raise  a  sum  of 
money  charged  on  the  settled  estate,  at  the  end  of 
twelTe  months  from  the  decease  of  the  surriTor  of 
the  husband  and  wife,  and  to  pay  the  same  to  the 
executors  or  adsainistrators  of  the  wife.  Lord 
Brougham  held,  upon  the  whole  scope  and  oontext 
of  the  instrument,  it  was  a  trust  for  the  next  of  kin 
of  the  wife,  although  she  died  in  the  husband's 
lifetime. 

{k)  Darnel  ▼.  JhtdUy  (l  Phil.  1).  35th  January, 
1841.  Lord  Lyndhnrst,  C. — By  a  marriage  settle- 
ment a  sum  of  money,  the  property  of  the  wife, 
was  rested  in  trustees  in  trust  for  the  separate  use 
of  the  wife  during  her  life ;  and  after  her  decease, 
In  trust  for  the  husband  during  his  life ;  and  after 
the  death  of  the  surrlTors,  upon  certain  trusts  for 
the  children ;  and  in  default  of  children,  who,  being 
tons,  should  attain  twenty-one,  or  being  daughters, 
should  attain  that  age  or  marry,  in  trust  for  such 

Eon  or  persons  as  the  wife  should,  notwithstand- 
her  eoTerture,  by  deed  or  will  appoint,  and  in 
alt  of  appointment,  in  trust  to  pay  and  transfer 
the  same  to  the  executors  or  administrators  of  the 
wife.  His  Lordship  held,  rerersingthe  decree  below, 


that  under  the  ultimate  limitation  to  the  executors 
or  administrators  of  the  wife,  the  fund  did  not  be- 
long to  the  next  of  kin  of  the  wife,  in  exclusion  of 
the  husband,  but  passed  to  the  administratrix  of  the 
wife  as  part  of  her  seaeral  personal  estate. 

(/)  HoUoway  y.  Clarkson  (2  Hare,  521).  lltb, 
12th,  and  14th  July,  1842 ;  18th  and  25th  February, 
4th,  11th,  and  13th  March,  1843.  Sir  James  Wig- 
ram,  y.  C.— This  was  a  case  of  bequests  to  females, 
some  of  whom  were  married  and  some  single,  for 
their  separate  use  for  their  respective  lives,  and 
after  their  decease,  to  such  persons  as  they  should 
respeetlrely  appoint ;  and  in  default  of  appointment, 
to  their  respectlTe  executors,  administrators,  and 
assigns. 

The  VIoe-Chancellor  held,  that  each  of  the  lega- 
tees, whether  married  or  unmarried  women,  were 
entitled  upon  petition,  without  executing  any  formal 
appointment,  to  an  immediate  transfer  or  payment 
to  themselTCs  of  the  corpus  of  their  shares  of  the 
fund. 

(m)  Bland  ▼.  Lamb  (2  Jac.  &  Walk.  399).  22nd 

NoTcmber;  15tb,  16th,  and  18th  December,  1820 

Lord  Eldon,  C,  held  in  this  case  that  a  bequest  of 
personal  property  was  a  general  residuary  disposi- 
tion, although  accompanied  with  expressions  favour- 
ing a  more  limited  construction,  and  pointing  only 
to  a  particular  surplus  beyond  the  property  specifi- 
cally mentioned. 

(n)  ColUer  v.  Smdre  (3  Russ.  467).  26th  and 
30th  July,  1827.  Sir  John  9.  Copley,  M.  R.— By 
a  marriage  settlement,  stock,  the  property  of  the 
husband,  was  settled  on  trust  for  the  separate  use 
of  the  wife  during  her  life,  and,  after  her  death,  for 
the  husband,  if  he  survived  her ;  but  if  she  died  in 
her  lifetime,  then  for  such  persons  as  he  should  by 
deed  or  will  appoint ;  and,  in  default  of  appoint- 
ment, for  his  executors  and  administrators.  The 
husband  died  in  the  wife's  lifetime,  having  appointed 
an  executrix,  but  without  exercising  his  power. 
The  Master  of  the  Rolls  held  that  the  executrix 
was  not  entitled  to  the  stock  beneficially,  but  that 
it  was  to  be  administered  by  her  as  part  of  his  gene- 
ral personal  estate. 
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when  she  was  not  under  coverture  at  all,  that  is,  aflfcer  she  had  become  a  widow. 
No  authority  has  been  cited  for  such  a  position ;  but  there  is  the  authority  of 
Sir  Thomas  Flumer  the  other.  waVf  in  this  very  case,  though  not  in  a  suit 
between  the  same  parties.  On  a  bill  for  the  specific  performance  of  an  agree- 
ment for  the  sale  of  the  estate  mentioned  in  the  settlement.  Sir  Thomas  Flumer 
goes  into  this  matter  and  discusses  this  question  raised  before  him,  and  was  of 
opinion  that  the  words  of  the  power  only  applied  to  the  first  coverture.  Then 
there  was  another  suit  by  Ann  Hickman,  who  was  entitled  to  the  fund  if  the 
power  was  not  executed.  It  appears  that  Lord  Loughborough  dismissed  the 
Dill,  but  what  led  to  that  decision  does  not  appear.  The  only  fact  which  does 
appear  is,  that  there  being  an  ultimate  limitation  to  the  executors  and  adminis- 
trators of  Ann  Hickman,  she  being  living,  files  a  bill  claiming  to  have  the  sum 
raised  and  paid  to  her  at  once.  There  is,  however,  no  ambiguity  as  to  the 
ground  upon  which  Sir  Thomas  Flumer  proceeded.  It  would  require  strong 
authority  to  induce  any  Court  to  hold  that  the  wife  might,  when  no  longer 
under  coverture,  exercise  the  power  given  by  this  settlement.  And  when  I  find 
that  the  question  has  been  raised  and  decided  in  one  instance,  and  that  no 
authority  is  adduced  on  the  other  side,  I  am  bound  to  hold  that  the  power 
executea  after  the  determination  of  the  first  coverture  was  not  duly  exercised. 
This  disposes  of  all  the  questions  raised  in  this  cause.  The  appeal  must  be 
refused,  with  costs. 


THE  LORD  CHANCELLOR'S  COURT. 

December  11,  1846. 
FiNDEN  V.  Stephens  and  Others,  (a) 

BeeommendatUm — "  WUh  and  denre" — Tnui*^Bmployment  of  agefU  reeommended^Contiruetiom. 

The  te$tator  by  hU  teill  expressed  his  **  wish  and  desire"  that  his  trustees  and  executors  would 
employ  theplanUiff  as  agent,  reeesner^  and  manager  of  the  trust^estates,  whenever  they  should 
require  an  agenif  reenoer,  and  managers  and  the  trustees  having  declined  so  to  employ  the  plaintiff f 
he  filed  hie  billj  praying  that  the  trustees  might  be  restrained  from  employing  any  other  agent,  and 
for  a  declaration  that  the  recommendation  in  the  plaintiff* s  favour,  contained  in  the  will,  was  an 
imperative  trust  i  it  was  held,  on  demurrer,  that  the  plaintiff  had  no  claim  of  right  to  be  so 
employed. 

THIS  was  an  appeal  by  the  defendants  against  an  order  of  the  Vice-Chancellor 
of  England,  overruling  a  demurrer  to  the  bill  for  want  of  equity. 
The  biU,  which  was  filed  in  August,  1846,  stated  that  James  Bushnell,  Esq., 
deceased  (the  testator),  was  in  his  lifetime,  and  at  the  time  of  his  death,  seised 
and  possessed  of  considerable  freehold,  copyhold,  lifehold,  and  leasehold  mes* 
suages  and  tenements,  at  or  near  the  town  of  Reading,  and  in  Oxford-street, 
London,  and  he  was  possessed  also  of  considerable  personal  estate,  consisting 
of  money  in  the  funds,  and  money  due  on  mortgage  and  other  securities. 

That  plaintiff  was  employed  by  James  Bushnell  in  his  lifetime,  and  for 
many  years  next  preceding,  and  up  to  the  time  of  his  death,  in  surveying 
and  valuing  dilapidations,  and  in  and  about  repairs  of  various  descriptions 
connected  with  and  relating  to  his  estates  and  property;  and  plaintiff  was 
also  employed  by  the  said  J.  Bushnell  some  time  previous  to  the  time  of 
his  death  to  prepare,  and  the  plaintiff  accordingly  did  prepare  for  him, 
(a)  ReporttA  by  R.  G.  Wbi.70&i>»  £•  q.^  B«iister»at«Uw. 
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J.  Bushnell,  the  plans,  elevations,  sections,  and  specification  for  erecting  and 
completing  four  costly  houses,  which  were  erected  and  built  at  the  expense  of 
and  for  the  said  J.  Bushnell,  and  which  are  situated  in  the  best  part  of  the 
said  town ;  and  plaintiff  was  also  employed  by  the  said  J.  Bushnell  in  his 
lifetime,  and  for  many  years  next  preceding,  and  up  to  the  time  of  his  death, 
as  his  general  adviser  in  and  about  the  surveying,  letting,  and  managing  of 
various  parts  of  his  said  estates  and  oroperty. 

That  the  said  J.  Bushnell  had  and  reposed  great  confidence  in  the  judgment 
and  integrity  of  the  plaintiff,  as  such  surveyor,  agent,  and  general  adviser  as 
aforesaid. 

That  the  said  J.  Bushnell  duly  made  and  executed  his  last  will  and  testament 
in  writing,  bearing  date  the  28th  day  of  March,  184j5,  and  thereby  gave,  de- 
vised, and  bequeathed  all  his  real  and  personal  estate,  whatsoever  and  wheresoever, 
unto  and  to  the  use  of  his  friends,  Charles  Stephens  and  William  Blandy,  of  the 
same  place  (both  defendants  hereinafter  named),  their  heirs,  executors,  adminis- 
trators, and  assigns  respectively,  according  to  the  respective  natures,  tenures, 
and  qualities  thereof,  upon  trust  to  pay  and  satisfy  various  specific  and 
pecumary  legacies  therein  mentioned,  including  a  legacy  of  200Z.  sterling  unto 
each  of  iiis  (said  testator's)  said  friends  and  trustees,  Charles  Stephen^  and 
Wflliam  Blandy,  which  the  said  testator  thereby  gave  them  as  a  small  acknow- 
ledgment of  his  friendship  towards  them,  and  for  the  trouble  they  would  have 
in  the  execution  of  his  said  will,  to  be  paid  to  them  within  three  months  next 
after  his  decease ;  and  also  a  legacy  of  200/.  sterling,  which  the  said  testator 
thereby  gave  to  the  plaintiff,  and  directed  to  be  paid  also  within  three  months 
next  after  his  (said  testator's)  decease.  And  upon  further  trust,  out  of  the  rents 
and  profits,  dividends,  and  annual  income  of  his  (said  testator^s)  said  real  and 
other  personal  estate  not  thereinbefore  specifically  disposed  of,  to  pay  to  his 
said  wife,  Ann  Bushnell  (a  defendant  hereinafter  named),  a  clear  annuity  of 
1,000/.  sterling  per  annum,  to  commence  from  the  day  of  his  decease,  during 
the  remainder  of  her  natural  life,  by  equal  quarterly  payments,  and  up  to  the 
day  of  her  death,  for  her  maintenance  and  support.  And  upon  further  trust, 
to  pay  all  the  surplus  rents  and  profits,  dividends,  interest,  and  annual  income 
of  all  his  said  real  and  residuary  personal  estate,  including  the  rents  and  profits 
of  his  lifehold  and  leasehold  estates,  unto  and  between  his  said  wife^s  four 
nieces,  A.  F.  Quelch,  spinster,  Jemima  Quelch,  E.  E.  Chambers,  then  E.  E, 
Honey  will,  and  Sarah  Brown  (the  other  defendants  after  named),  in  equal  fourth 
parts  or  shares,  during  their  respective  natural  lives,  for  their  respective  sole 
and  separate  uses  as  after  mentioned.  And  as  to  their  respective  fourth 
parts  and  shares  of  the  estates  and  property,  real  and  personal,  producing  the 
respective  fourth  parts  and  shares  of^  rents  and  profits,  dividends  and  annual 
income,  for  them,  the  said  A.  F.  Quelch,  J.  Quelch,  E.  E.  Chambers,  and 
S.  Brown,  for  their  separate  uses  during  their  respective  lives  as  aforesaid ;  and 
subject  thereto,  from  and  after  their  respective  deceases,  in  trust  for  such 
person  or  persons,  for  such  estate  or  estates,  interest  or  interests,  and  in  such 
parts,  shares,  and  proportions,  manner  and  form,  in  all  respects  as  they,  the 
said  A.  F.  Quelch,  J.  Quelch,  E.  £.  Chambers,  and  S.  Brown  respectively 
(each  as  to  her  own  fourth-partV  by  their  respective  last  wills  and  testaments 
in  writing,  or  codicils  or  ccilicil  thereto,  to  be  executed  and  attested  according 
to  law,  should  direct  or  appoint,  give,  devise,  or  bequeath  the  same ;  and  in 
default  thereof,  and  subject  to  any  direction  or  appointment,  gift,  devise,  or 
bequest  which  should  be  made  by  them,  the  said  A.  F.  Quelch,  J.  Quelch, 
E.  E.  Chambers,  and  S.  Brown,  or  any  of  them,  or  any  part  or  parts  of  their 
said  four  respective  parts  or  shares  of  the  said  estates  and  property,  in  trust' 
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as  to  the  same,  or  all  the  undisposed  parts  and  shares  thereof,  and  estate  and 
interest  therein  (as  the  same  might  be),  for  the  said  A.  F.  Quelch,  her  heirs, 
executors,  administrators,  and  assigns  respectively,  according  to  the  respective 
natures  and  qualities  thereof,  absolutely  and  for  ever.  And  the  said  testator 
did  thereby  declare  and  direct,  that  it  should  be  lawful  to  and  for  the  trustee 
and  trustees,  for  tlie  time  being,  of  his  (said  testator's)  will,  with  the  consent  o£ 
the  said  A.  F.  Quelch,  J.  Quelch,  E.  E.  Chambers,  and  S.  Brown,  or  the 
survivor  or  survivors  of  them  who  should  be  living,  to  let  and  set,  and  also  to 
grant  and  execute  any  lease  or  leases  of  all  or  any  part  or  parts  of  his 
(said  testator^s)  freehold,  copyhold,  lifehold,  or  leasehold  estates,  to  any  person 
or  persons  for  any  term  or  number  of  years,  absolute  or  determinable,  and  in 
possession  or  reversion,  and  with  or  without  taking  a  6ne  or  premium,  and  on 
such  other  terms  generally  in  all  respects  as  they  or  he,  his  (said  testator^s)  said 
trustees  or  trustee,  for  the  time  being,  should  think  advisable.  And  reciting 
that  it  might  be  found  necessary,  expedient,  or  advisable  for  the  carrying  or 
better  carrying  of  his  said  will  into  execution,  that  the  trustees  and  trustee 
thereof,  for  the  time  being,  should  have  power,  at  any  time  or  times  during  the 
continuance  of  the  trusts,  to  sell  and  dispose  of  all  or  any  of  his  (said  testator'^s) 
freehold,  copyhold,  lifehold,  and  leasehold  estates,  or  a  part  or  parts  thereof 
respectively,  or  of  the  entirety  or  entireties  thereof,  he  did  tnereby  fully 
authorize  and  empower  the  trustees  and  trustee,  for  the  time  being,  of  his  said 
will,  and  did  thereby  declare  that  it  should  be  lawful  to  and  for  them  and  him, 
in  their  and  his  discretion,  &c.,  with  the  privity  and  approbation,  or  at  the 
request  of  his  (said  testator's)  said  wife^s  four  nieces,  the  said  A.  F.  Quelch, 
J.  Quelch,  E.  E.  Chambers,  and  S.  Brown,  or  such  of  them  as  for  the  time 
being  should  be  living,  signified  in  writing  under  their  or  her  hands  or  band^ 
attested  by  one  or  more  witness  or  witnesses,  to  sell  and  absolutely  dispose 
of,  by  public  auction  or  private  contract,  or  in  both  the  said  ways,  and  in  such 
lots  or  parcels,  and  subject  to  such  conditions  of  sale  as  to  title  or  otherpnse, 
and  in  such  manner  as  they  or  he,  the  said  trustee  or  trustees  thereof,  for  the 
time  being,  under  his  (said  testator'^s)  will  should  think  proper  or  desirable,  all 
and  every  or  any  of  his  freehold,  copyhold,  lifehold,  and  leasehold  estates 
thereinbetore  by  him  given,  devised,  and  bequeathed  to  his  said  tmstee 
thereinbefore  named,  upon  the  trust  aforesaid,  or  any  part  or  parts  thereof,  or 
of  an  entirety  or  entireties  thereof,  free  and  discharged  from  the  trusts  therein- 
before expressed  and  contained,  to  any  person  or  persons  whomsoever,  for  the 
best  price  or  prices,  or  most  money,  which  at  the  time  or  respective  times  of  such 
sale  or  sales  could  or  might  be  reasonably  had  or  gotten,  or  should  be  thought 
a  fair  and  reasonable  or  proper  price  for  the  same,  and  to  buy  in  all  or  any  of 
the  premises  at  any  auction  or  auctions,  and  to  rescind,  alter,  or  vary  any  agree- 
ment or  agreements  entered  into  for  the  sale  thereof,  or  any  of  the  terms 
thereof,  ana  to  resell  the  premises  again  in  like  manner  as  aforesaid,  without 
being  answerable  for  any  loss  or  diminution  in  price,  or  costs  to  be  incurred  by 
such  resale  or  resales, and  to  receive  and  give  a  receiptor  receipts  for  the  purchase- 
money  or  purchase-moneys  for  the  premises  which  should  be  so  sold,  which 
receipt  and  receipts  he  did  thereby  expressly  declare  and  direct  should  be  a  good 
and  effectual  discbarge  and  good  and  effectual  discharges  for  the  purchase-moneya 
to  be  paid  for  the  premises  sold,  or  for  so  much  thereof  for  which  such  receipt 
or  receipts  should  be  given;  and  that  the  purchaser  or  purchasers  thereof,  his,  her» 
or  their  heirs,  executors,  or  administrators,  shall  not  be  bound  to  see  to  theappli^ 
cation  of  said  purchase-moneys,  or  any  of  them,  or  be  answerable  or  accountaole 
for  the  loss  or  misapplication,  ornonapplication  thereof,  or  of  any  part  thereof; 
and  on  payment  of  tb^  purgbftse^money,  or  purchas^woneys,  for  the  premises 
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sold  to  them,  the  said  trustee  or  trustees  of  his  said  will  to  convey,  surrender, 
assign,  and  assure  the  premises  so  sold  to  the  purchaser  or  purchasers  thereof, 
his,  her,  or  their  heirs,  executors,  administrators,  and  assigns,  or  as  she  or  they 
respectively  should  direct  or  appoint.     And  as  to  the  moneys  to  arise  and  be 
produced  by  and  from  such  sale  or  sales  to  be  made  as  aforesaid,  he  (the  said 
testator)  directed  that  the  same  should  fall  into  and  be  considered  as  part  of  his 
residuary  personal  estate  given  by  his  said  will,  and  go  therewith  according  to 
his  said  will,  and  that,  whether  such  moneys  should  arise  from  the  sale  of  free- 
hold, copyhold,  lifehold,  or  leasehold  estates,  or  parts  or  shares,  or  part  or 
share  thereof,  respectively.    And  it  was  his  (the  said  testator's)  intention,  and  he 
thereby  directed,  that  his  Long  Annuities,  and  all  other  parts  of  his  residuary 
personal  estate  which  should  be  saleable  (except  stocks  or  funds  in  the  BaniL 
of  England,  not  being  on  determinable  annuities),  should  be  sold  and  converted 
into  money,  and  the  net  moneys  arising  therefrom,  not  immediately  wanted  for* 
the  purposes  of  his  said  will,  should  be  invested,  in  their  or  his  names  or  name, . 
in  the  parliamentary  stocks  or  funds,  or  upon  government  securities  of  Great 
Britain.     And  that  it  should  be  lawful  for  the  trustees  and  trustee,  for  the  time 
being,  of  his  said  will,  to  sell  and  dispose  of  all  or  any  of  the  said  stocks, 
funds,  and  securities,  and  any  like  stocks,  funds,  and  securities,  which  he  (tbe- 
said  testator)  might  be  possessed  of,  and  to  lay  out  and  invest  the  mone\'s  arising 
thereby  respectively,  or  to  be  produced  from  the  sale  of  any  of  his  residuary  per- 
sonal estate  as  aforesaid,  in  their  or  his  own  names  or  name,  in  the  parliamen. 
tary  stocks  or  funds,  or  upon  government  securities  of  Great  Britain,  or  upon 
mortgage  of  freehold  estates  of  inheritance  in  England  of  sufficient  value  and 
rentiQ,  and  from  time  to  time  to  alter  and  change  the  said  stocky  funds,  and 
securities,  for  and  to  others  of  the  like  nature,  so  often  as  the  same  should 
become  necessary,  or  be  thought  advisable ;  but  so  always  that  the  consent  of  the 
said  A.  F.  Quelch,  J.  Quelch,  E.  E.  Chambers,  and  S.  Brown,  or  such  of  them 
as  should  be  living,  signified  in  writing,  under  their  or  her  hands  or  hand,, 
should  be  given  to  any  laying  out  or  alteration  of  the  public  stocks  or  funds,  ■ 
or  in  laying  out  the  moneys  on  mortgage  of  freehold  estates.     And  his  will  was^ 
further,  that  in  case  his  thereinbefere  named  trustees,  Charles  Stephens  and 
William   Blandy,   or  either  of  them,  or  any   new  trustee  or  trustees,   to  be 
appointed  by  virtue  of  this  power,  should  die,  or  refuse  to  act  in  the  trusts  of  hig 
said  will,  or  go  to  reside  abroad,  or  be  desirous  to  quit  the  trusts,  or  become 
incapable  to  act  therein,  it  should  be  lawful   for  the  said  A.   F.  Quelch, 
J.  Quelch,  E.  £.  Chambers,  and  S.  Brown,  or  the  survivors  or  survivor  of 
them,  who   should  be  living,  by  any  deed  or  deeds  in  writing,  to  appoint 
another  trustee  or  trustees,  in  the  place  or  stead  of  the  trustee  or  trustees, 
or  any  of  them,  so  dying  or  refusing  to  act,  or  going  to  reside  abroad,  or 
being  desirous    to  quit,  or  becoming  incapable  to  act  in   the  trusts,  and 
that  in  such  case  ali  the  trust  property  should  be  made  over  to,  and  be  vested 
in,  the  surviving  or  continuing  trustee  or  trustees,  and  the  newly-appointed 
trustee  or   trustees,   or  the  latter  only,  as  the  case  might  be,   upon  and 
for  the  trusts  and  purposes  of  his  said  will  concerning  the  same,  and  who 
i^ould  act  therein  as  if  he  or  they  had  been  appointed  such  trustee  or  trustees 
by  his  said  will.     And  the  said  testator  did  thereby  further  declare  and  direct, 
that  the  receipt  and  receipts  of  the  trustees  and  trustee,  for  the  time  being,  of 
his  said  will,  should  on  all  occasions  be  a  good  and  effectual  discharge  to  all 
persons  whomsoever  for  the  moneys  whatsoever  payable,  or  to  be  paid,  to  them 
or  him,  his  said  trustees  or  trustee,  upon  and  for  the  trusts  ana  purposes  of 
his  said  will,  and  should  effectually  acquit  and  discharge  the  person  or  persons 
paying  the  same,  or  on  whose  behalf  same  should  be  paid,  from  seeing  to  the 
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application  thereof,  and  frc»n  all  loss  and  misapplication  or  nonapplication 
thereof,  or  any  part  thereof.  And  in  the  said  will  is  contained  a  clause  or  pro- 
vision, in  the  words,  or  to  the  purport  and  effect,  following ;  that  is  to  say, 
"  And  inasmuch  as  my  estate  and  property  will  require  more  management  than 
I  can  expect  of  my  trustees  personally  to  oestow,  it  is  my  wish  and  desire,  that 
the  before-named  Thomas  Finden,  of  Upper  John-street,  Fitzroy-square, 
architect  and  surveyor,  in  whose  judgment  and  integrity  I  place  great  confi- 
dence, be  appointed  for  all  purposes  for  which  they  or  he,  my  trustees  and 
trustee,  may  have  occasion  for  an  agent,  receiver,  and  manager  of  all  or  any 
of  my  estates  and  property.  And  in  case  the  said  Thomas  Finden  shall  die,  or 
desire  not  to  act,  or  to  act  further  in  the  said  office,  then  it  shall  be  lawful  for 
my  said  wife's  nieces,  the  said  A.  F.  Quelch,  J.  Quelch,  E.  E.  Chambers,  and 
S.  Brown,  and  the  survivors  and  survivor  of  them,  to  appoint  some  other  person 
to  act  in  the  place  of  the  said  Thomas  Finden,  and  so  from  time  to  time  as 
often  as  it  shall  be  necessary.^  And  the  said  testator  did,  in  and  by  his  said 
will,  appoint  the  said  Charles  Stephens  and  William  Blandy  executors,  and 
the  said  Ann  Frances  Quelch  executrix,  of  his  said  will.  And  he  did  thereby 
declare,  that  his  said  trustees,  and  executors,  and  executrix,  therein  named  and 
appointed,  and  every  other  trustee  to  be  appointed  as  aforesaid,  and  also  the 
said  Thomas  Finden,  and  the  person  or  persons  to  succeed  him,  should  only  be 
answerable  for  such  property,  rents,  profits,  dividends,  and  money  respectively, 
as  they  respectively  should  actually  possess  and  receive,  and  each  only  for  tne 
property  and  moneys  which  he  and  sne  might  possess  and  receive,  and  for  his 
and  her  own  wilful  acts,  neglects,  and  defaults  only,  and  not  further  or  otherwise ; 
also,  that  they  respectively  should  be  allowed  and  receive  and  be  paid  their 
costs  and  expenses  in  tmd  about  the  execution  ahd  performance  of  his  (the  said 
testator's)  said  will,  and  the  trusts  thereof,  as  by  the  said  will ;  to  which  plaintifi^ 
for  greater  certainty  as  to  the  date  and  contents  thereof,  craves  leave  to  refer 
when  produced  in  court. 

Thajt  said  testator  departed  this  life  on  or  about  the  8rd  day  of  July,  184<5, 
without  having  altered  or  revoked  his  said  will,  and  upon  or  soon  after  his 
death,  the  said  Charles  Stephens,  William  Blandy,  and  Ann  Frances  Quelch, 
duly  proved  the  said  will  in  the  proper  Ecclesiastical  Court,  and  took  upon 
themselves  the  execution  thereof.  That  at  the  time  of  the  decease  of  the  said 
testator,  his  freehold,  copyhold,  lifehold,  and  leasehold  estates  consisted  of  the 
following  particulars ;  that  is  to  say,  about  thirty  messuages  or  dwelling-houses 
at  Reading,  and  two  other  dwelling-houses  in  or  near  Oxford-street.  That  on 
or  about  the  14th  day  of  July,  1845,  plaintiff,  at  the  request  of  the  said 
Charles  Stephens,  William  Blandy,  and  Ann  Frances  Quelch,  or  some  or  one 
of  them,  attended  at  Coley  Villa,  the  late  residence  of  the  said  testator,  and  took 
an  inventory  of  all  the  goods  and  chattels  in  and  upon  the  premises,  and  made 
a  valuation  of  the  said  goods  and  chattels,  and  also  a  survey  of  the  several  other 
dwelling-houses  and  premises,  being  part  of  the  said  testator's  estate. 

That  on  plaintiff  attending  at  the  said  late  residence  of  the  said  testator,  as 
aforesaid,  plaintiff  received  instructions  from  the  said  Ann  Frances  Quelch  to 
send  down  from  town  some  marble  chimney-pieces  and  stoves,  for  the  said  villa, 
and  plaintiff  was  also  on  that  occasion  consulted  by  the  said  Ann  Frances 
Quelch  as  to  various  repairs  and  alterations  and  improvements  then  contem- 
plated to  be  made  in  the  said  villa.  That  the  personal  estate  of  the  said  tes- 
tator (not  specifically  bequeathed),  possessed  by  the  said  Charles  Stephens, 
William  Blandy,  and  Ann  Frances  Quelch,  was  much  more  than  sufficient  for 
the  payment  of  the  said  testator's  debts  and  funeral  expenses,  and  the  pecuniary 
legacies  given  by  his  said  will. 
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That  no  parts  or  part  of  the  said  testator^s  £peehold,  copyhold,  lifehdd,  ot 
leasehold  estates  have  or  has  been  sold  by  his  said  trustees.  That  divers  appfi- 
cations  have  been  made  by  plaintifT,  and  on  his  behalf,  to  the  said  Charles 
Stephens,  William  Blandy,  Ann  F.  Quelch,  Jemima  Quelch,  E.  E.  Chsxnr 
bers,  and  Sarah  Brown,  to  permit  and  allow  plaintiff  to  act  as  the  agent, 
recover,  and  manager  of  all  the  said  testator^s  estate  and  property,  or  such  part 
or  parts  thereof  respectively  of  or  for  the  management  of  which  it  might  be 
necessary  to  have  or  employ  an  agent,  receiver,  and  manager,  according  to  the 
provision  for  that  purpose  contained  in  the  said  testator^s  will  as  hereinbefore 
mentioned ;  and  also  to  pay  and  allow  to  the  plaintiff  a  proper  remuneration 
for  his  trouble  as  such  agent,  receiver,  and  manager ;  and  the  plaintiff  well 
hoped  that  such  applications  would  have  been  complied  with,  as  in  justice  and 
equity  they  ought  to  have  been. 

And  the  bill  charged  that  at  the  time  of  the  said  testator^s  giving  instructions 
for  his  said  wDl,  he  stated  his  intention  to  appoint  the  plaintiff  a  trustee  and 
executor  of  his  will,  but  the  said  testator,  upon  being  apprised  and  advis^  by 
his  solicitor,  Mr.  Philip  Groode,  of  the  firm  of  Messrs.  B.  and  P.  Goode,  of 
Howland'Street,  Fitzroy-square,  solicitors,  that  if  the  plaintiff  were  appointed 
such  trustee  or  executor  of  the  said  will,  the  plaintiff  could  not  legally  claim 
any  legal  compensation  for  the  trouble  he  might  have  in  acting  as  agent,, 
receiver,  and  manager  of  the  said  testator^s  estates  and  property,  determined 
not  to  appoint  the  plaintiff  such  trustee  and  executor  of  his  (the  said  testator's) 
said  will,  but  to  nominate  and  appoint  the  plaintiff  to  be  the  a^ent,  manager, 
and  receiver  of  his  said  testator'^s  said  estates  and  property,  as  in  the  said  will 
mentioned,  to  the  end  and  intent  that  the  plaintiff  might  become  entitled  to 
and  have  and  receive  a  proper  remuneration  for  his  trouble  as  such  agent, 
receiver,  and  mana^r  of  the  said  estates  and  property. 

And  that  the  said  defendant,  Charles  Stephens,  wrote  and  sent  a  letter, 
dated  Wnd  July,  1845,  to  plaintiff,  which  was  received  by  plainti^  and  was  to 
the  purport  following  :— 

^*  Dear  Sir, — Mr.  Blandy  and  myself  have  seen  the  letter  you  addressed  to 
Mr.  J.  J.  Blandy,  and  its  accompanying  papers,  and  having  computed  the 
personal  property  of  the  late  Mr.  Bushnell  (Miss  Quelch  being  here)  ;  we  have 
sworn  to  the  same,  and  shall  hope  to  obtain  probate  of  the  will  in  due  course. 
We  note  the  balance  of  your  account  current,  which  you  will  oblige  us  by 
paying  at  your  convenience  to  Messrs.  Willis  and  Co.,  Lombard-street,  for  the 
credit  of  tJ .  B.'^s  executors  with  the  Reading  bank.  As  respects  the  collection 
of  rents,  we  shall  be  glad  if  you  will  continue  to  receive  those  from  the  two 
houses  in  London  as  you  have  been  accustomed  to  do ;  but  t*he  Reading  rents 
will  be  so  much  more  readily  and  efficiently  collected  by  the  parties  on  the 
spot,  especially  as  the  greater  part  of  the  family  are  about  to  reside  in  Reading, 
that  we  deem  it  unadvisable  to  make  any  appointment  of  a  receiver  as  regards 
them  ;  but  in  the  event  of  any  surveying  and  valuing  becoming  necessary,  we 
shall  be  happy  to  avail  ourselves  of  your  services  for  that  purpose.'' 

And  that  in  reply,  the  plaintiff  wrote  a  letter,  dated  1st  August,  1845,  to 
the  defendant,  Charles  Stephens,  which  was  duly  received  by  the  said  defendant, 
Charles  Stephens,  and  was  to  the  purport  following : — 

"  Dear  Sir, — ^Your  letter,  dated  the  22nd  ult.,  I  did  not  receive  until  my 
return  from  Somersetshire  on  Saturday,  the  26th  ;  and  on  the  29th  I  paid  into 
Messrs.  Willis  and  Co.  1401  10s.,  to  the  account  of  the  executors  of  the  late 
James  Bushnell,  Esq.,  with  the  Reading  bank,  of  which  I  presume  you  have 
been  advised ;  and  if  so,  I  will  thank  you  to  acknowledge  tne  receipt  at  your 
leisure.  In  reference  to  that  part  of  your  letter  which  communicates  to  me 
that  the  executors  will  be  glad  for  me  to  continue  to  receive  the  London  rents, 
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but  that  the  Reading  rents  will  be  more  efficiently  collected  by  parties  on  the 
spot,  I  beg  to  express  my  doubt  how  far  tliat  course  is  in  accordance  with  the 
testator^s  will,  which  I  believe  does  not  in  terms  refer  to  surveying  and  valuing, 
but  declares  his  wish  and  desire  that  I  should  be  the  receiver  and  general 
manager  of  his  estate,  and  I  trust  that  on  further  consideration  you  will  be 
ready  to  give  full  effect  to  those  wishes  and  desires  so  expressly  dfeclared,  as 
well  for  the  benefit  of  those  in  being  as  others  who  may  come  after  them.** 

And  that  the  defendant,  Charles  Stephens,  wrote  another  letter,  dated  the 
6th  of  August,  1845,  to  the  plaintiff,  which  was  to  the  purport  following : — 

"  Dear  Sir, — Your  favour  of  the  Ist  instant  would  have  been  earlier  acknow. 
ledged  but  for  my  absence  from  Reading.  We  received  due  advice  of  the 
payment  to  Messrs.  Willis  and  Co.  of  the  sum  of  140/.  10s.,  which  had  been 
placed  to  the  executors^  account  as  balance  of  your  account,  125/.  10s. ;  and 
^r  interest  on  your  note,  six  months,  to  the  28th  of  March,  1845,  15/. — 
140/.  10s.  AU  we  can  at  present  say  on  the  subject  of  my  former  letter,  and 
your  observations  thereon  as  respects  the  appointment  of  receiver  and  manager 
of  the  estate,  is,  that  we  are  taking  steps  for  obtaining  proper  legal  advice  on 
that  point,  by  which  of  course  we  £all  be  guided.  In  the  meantime  we  cannot 
avoid  saying  that  the  experience  of  the  very  short  time  which  has  already 
elapsed  since  Mr.  fiushneirs  decease  has  sufficed  to  afford  ample  confirmadon 
of  our  previous  opinion  as  to  the  extreme  inconvenience  of  not  having  a  manager 
on  the  spot ;  ana  we  are  sure  it  must  occur  to  you  that  with  such  a  variety  of 
property,  and  rents  receivable  at  such  various  dates,  very  frequent — almost  daily 
— reference  to  the  manager  will  become  necessary."" 

That  the  plaintiff  wrote  another  letter,  dated  the  7th  of  August,  1845,  to  the 
defendant,  Charles  Stephens,  which  was  to  the  purport  following : — 

"  Dear  Sir, — I  duly  received  your  favour  of  yesterday's  date,  and  lest  my 
silence  might  be  construed  into  an  acquiescence  in  the  opinion  therein 
expressed,  I  beg  to  observe  that  long  experience  has  brought  me  to  arrive  at  a 
different  conclusion.  I  have  been  for  many  years  past  acting  as  surveyor,  as 
surveyor  agent,  and  receiver  for  estates  both  in  London  and  in  the  country, 
and  up  to  the  present  moment,  of  greater  extent  and  amount  than  the  estate 
in  question,  part  of  which  is  in  the  weald  of  Kent,  comprising  many  farms, 
cottages,  and  land  allotment  belonging  to  a  gentleman  who  is  a  partner  in  one 
of  the  first  banking-houses  in  the  city  of  London  (Messrs.  Hoare's  in  Fleet- 
street),  the  two  latter  being  collected  weekly  by  a  confidential  person  I  have 
on  the  spot,  who  also  refers  to  me  on  any  matters  of  urgency ;  and  during 
these  many  years  (although  there  were  no  facilities  of  railway  traveilins)  no 
inconvenience  has  ever  arisen ;  and  I  can  truly  say  that  not  one  breath  of  incon- 
venience has  ever  been  expressed  by  my  employer  (Mr.  H.  Hoare),  but  on  the 
contrary,  (to  me)  the  most  gratifying  satisfaction,  and  to  this  gentleman  I 
could  most  confidently  refer  in  proof  of  these  observations ;  and  permit  me  to 
observe,  it  does  appear  that  any  other  appointment  under  the  will  might  be 
questioned  with  equal  propriety  and  justice.  It  has  been  observed  to  me  that 
you  had  expressed  some  anxiety  on  account  of  the  personal  responsibility  that 
you  should  incur  by  my  appointment,  to  which  also  you  will  permit  me  to 
observe,  without  ofrence,  that  I  believe  particular  provision  is  made  by  the 
testator  to  secure  each  of  the  executors  and  trustees  from  any  liability  other 
than  for  moneys  that  may  actually  come  into  their  possession,  or  wilful  wron^. 
I  might  also  aidduce  other  strong  proofs  of  the  testator'^s  kind  feeling  towards 
myself  by  the  strong  injunction  laid  upon  some  members  of  his  family,  and 
often  repeated  to  others,  but  I  forbear.'* 

And  that  the  defendant,  C.  Stephens,  wrote  another  letter,  dated  ISi^ 
August,  1845,  which  was  to  the  purport  following: —  ^ 
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<<  Dear  Sir, — Haying  instructed  our  attorney  to  submit  a  case  to  counsel  oa 
the  construction  of  that  part  of  the  late  Mr.  fiushnell's  will  which  relates  to 
the  appointment  of  yourself  as  receiver  and  manager  of  the  estate,  we  lose 
no  time  in  informing  you,  but  we  have  only  this  morning  received  the  opinion, 
which  is  to  the  effect  that  the  executors  are  not  bound  to  appoint  yourself  or 
any  other  party  ;  that,  in  fact,  the  management  of  the  estate  is  entirely  at  their 
option  and  discretion.  We  have  no  object  in  view  but  to  attend  to  the  interest 
and  wishes  of  the  parties  interested  in  the  estate  in  such  a  manner  as  not  to 
violate  any  positive  direction  of  the  testator.  In  declining,  therefore,  to  ma^e 
the  appointment  in  question,  we  are  acting  in  accordance  with  the  wishes  of  the 
four  nieces,  and,  so  far  as  we  can  judge,  for  their  interests  as  well  as  our  own 
personal  convenience  in  communicating  with  parties  on  the  spot.  It  is  very 
satisfactory  to  us  to  know  that  the  above  opinion  is  in  strict  conformity  with 
the  late  Mr.  BushnelVs  declared  wishes,  confirmed  by  Mr.  Goode  before  Mr.B.'^s 
decease. 

"  P.S. — Of  course,  we  intend  the  before-written  to  apply  only  to  the  Heading 
property,  and  have  no  wish  to  disturb  the  arrangement  which  had  been 
previously  expressed  in  my  letter  of  the  22nd  of  July  as  respects  the  houses  in 
t-ondon. 

That  the  plaintiff  sent  a  copy  of  the  last-mentioned  letter  to  the  said  Mr. 
Philip  Goode,  and  at  the  same  time  the  plaintiff  wrote  a  letter,  dated  22nd 
August,  1845,  to  the  said  Mr.  P.  Goode,  which  was  to  the  purport  following  :— 

"  Dear  Sir, — On  the  other  side  I  send  you  a  copy  of  a  letter  I  have  received 
firom  the  executors  of  the  late  Mr.  fiushnell,  and  as  I  consider  their  determi- 
nation, as  well  as  the  opinion  they  appear  to  have  taken,  to  be  in  direct  opposi- 
tion to  the  testator^s  declared  wishes  and  desires  as  expressed  in  his  will  and  to 
yourself,  I  feel  quite  at  a  loss  to  account  for  the  observations  made,  and  the 
reasons  assigned  for  not  appointing  me  in  accordance  thereto,  and  more 
particularly  so  in  that  part  wherein  you  are  said  to  have  confirmed  this  opinion, 
which,  from  a  previous  observation  made  by  Miss  Quelch,  I  conclude  that  she 
is  the  person  alluded  to  as  having  conveyed.  I  shall  therefore  feel  obliged 
if  you  will  favour  me  with  a  few  lines  stating  how  far  this  quotation  is  correct, 
and  also  your  opinion  as  to  the  correctness  of  the  course  the  executors  have 
determined  to  adopt,  at  your  earliest  possible  convenience,  or  in  the  course  of 
Saturday  morning,  as  I  leave  town  early  in  the  day.** 

That  m  reply  to  the  said  last-mentioned  letter,  the  said  Mr.  P.  Goode  wrote 
a  letter,  dated  22nd  of  August,  1845,  to  the  plaintiff,  which  was  to  the  purport 
following : — 

"  Dear  Sir, — I  am  favoured  with  your  letter  of  yesterday,  with  the  copy  of 
one  addressed  by  Mr.  Stephens  to  you  of  the  15th  instant,  stating  the  result 
of  the  opinion  of  counsel  on  that  part  of  the  late  Mr.  BushnelPs  will  relative  to 
the  appointment  of  yourself  as  receiver  and  manager  of  the  testator's  estate, 
and  adding  that  it  was  very  satisfactory  to  the  executors  to  know  that  the 
ppinion  was  given  in  strict  conformity  with  the  late  Mr.  Bushnell^s  declared 
wishes  confirmed  by  me  before  his  decease.  Now  I  am  most  unconscious  of 
any  doubt  having  arisen  either  before  or  since  Mr.  BushnelPs  death  upon  the 
construction  of  any  part  of  the  will,  or  any  opinion  expressed  by  me  confir- 
matory of  the  opinion  stated  in  Mr.  Stephens's  letter  to  you.  I  certainly  do  not 
agree  with  that  opinion  as  being  either  in  accordance  with  the  testator  s  wishes 
and  intentions,  or  the  fair  construction  of  the  clause  in  question.  I  was  as 
^careful  as  I  possibly  could  be  in  collecting  Mr.  Bushneirs  meaning,  and  carry- 
ing his  intentions  into  effect  by  his  will ;  and  upon  that  j>art  of  it  on  which  tne 
£  resent  difficulty  arises,  I  recollect  he  expressed  himself  gratified  in  your 
etving  consented  to  accept  the  office,  as  he  had  thereby  secured  to  his  family 
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the  benefit  of  your  iudgment  and  es^rience  in  the  management  of  his  property, 
and  I  certainly  understood  that  it  was  equally  pleasing  to  some,  if  not  all,  of 
his  family  to  have  you  as  a  friend  to  resort  to  on  all  occadons.  I  cannot  help 
adding  that  as  far  as  I  had  the  means  of  judging  of  Mr.  Bushnell's  wishes,  he 
fully  intended,  without  regard  to  distance,  of  which  fact  he  must  have  been 
fulfy  aware,  that  his  property  and  family  should  have  the  benefit  of  your 
judgment  and  experience,  and.  I  really  think  that  the  appointment  of  any  other 
person  on  account  of  distance,  or  for  any  other  reason,  would  not  be  acting  in 
conformity  with  the  testator's  wishes  and  intentions,  as  stated  before  making 
his  will,  and  as  are  therein  declared  ;  regretting  very  much  that  any  difficulty 
should  have  arisen  upon  any  part  of  the  arrangement  and  disposition  of  a  con- 
siderable property,  and  essentially  beneficial  to  the  parties  concerned.^ 

That  the  plaintiff  sent  a  copy  of  the  said  last-mentioned  letter  to  the 
defendant  C.  Stephens,  and  at  the  same  time  wrote  another  letter,  dated  the 
£6th  of  August,  1845,  to  the  defendant  C.  Stephens,  which  was  to  the  purport 
following : — 

"  Dear  Sir, — When  I  wrote  to  you  on  the  16th,  I  had  barely  time  to  save 
the  post,  and  was  also  on  the  point  of  leaving  town.  Feeling  much  surprised  at 
the  contents  of  that  letter,  ana  in  particular  that  part  in  which  Mr.  Goode  was 
made  to  acquiesce  in  the  views  of  the  executors  and  opinion  of  counsel,  I  wvote 
to  Mr.  Goode,  enclosing  a  copy  of  you>  letter,  requesting  a  reply  thereto ;  and 
and  on  my  return  to  town  a  lew  minutes  since,  I  found  a  letter  from  him  which 
is  a  complete  refutation  of  the  observations  made,  and  ccxitains  his  opinion  on 
the  subject ;  and  you  must  permit  me  to  repeat  my  former  opinion,  that  the 
executors  are  acting  in  direct  opposition  to  the  declared  wishes  of  the  testator 
in  this  respect,  and  which  1  am  prepared  to  prove  by  other  peracms. 
Mr.  Bushnell  well  knew  where  I  resided  when  he  appointed  me ;  and  after  the 
many  thousand  pounds  I  was  the  means  of  saving  the  family  by  the  manner  in 
which  the  will  and  settlement  on  his  four  nieces  was  made,  I  think  it  is  a 
poor  return  for  those  services  that  the  comparatively  trifling  exjienses  are 
considered  an  obstacle  to  carry  out  the  part  of  the  testator's  will  (which  on  my 
part  I  am  willing  to  fulfil) ;  and  if  you  and  your  co-executors  continue  to  act 
m  the  course  you  have  proposed  by  not  appointing  me,  it  is,  in  my  opinion^  and 
that  of  Mr.  Goode,  a  violation  of  his  will  m  this  respect." 

That  the  defendant,  Charles  Stephens,  wrote  another  letter,  dated  the  5Sth 
of  August,  1845,  to  the  plaintiff,  which  was  to  the  purport  following:^ 

*^  Dear  Sir, — I  am  duly  favoured  with  yours  of  the  ^th  instant,  endoong 
a  copy  of  a  letter  from  Mr.  Goode  to  yourself,  from  which  it  appears  that  the 
statement  given  to  us  by  Miss  Quelch  is  completely  at  vunance  with  tt^ 
assertions  of  that  gentleman;  but  owing  to  Miss  Quelch^s  absence  on  the 
Continent,  we  are  unable  to  make  further  reference  to  her  at  this  time,  much 
reffrettinff  that  there  should  be  any  misunderstanding.'*^ 

That  the  plaintiff  wrote  another  letter,  dated  the  30th  of  August,  1845,  to 
the  defendant,  C.  Ste|Aens,  which  was  to  the  purport  following : — 

**  Dear  Sir, — I  feel  obliged  by  your  prompt  and  candid  reply  to  my  letter 
of  the  ^th  instant,  and  although  I  have  neither  time  nor  inclination  to  trouble 
you  with  epistolary  correspondence,  yet  after  the  doubt  that  has  been  thrown 
upon  the  testator's  intentions  and  assertions,  I  shall  feel  it  to  be  a  duty  I  owe 
to  my  own  character,  as  well  as  to  that  of  Mr.  P.  Goode,  to  substantiate  these 
assertions  by  other  evidence  equally  as  respectable  as  Mr.  Goode.  One  reason 
assigned  by  Mr.  Bushnell  for  not  appointing  me  an  executor  was,  that  he 
wished  me  to  be  paid  for  all  I  did,  ana  therefore  did  not  feel  it  right  to  occupy 
my  time  without  it;  and  with  a  view  to  save  you  and  your  co-executors  a 
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much  time  and  trouble  as  possible,  he  expressed  his  wish  and  desire  that  I 
should  be  appointed,  adding,  as  there  would  be  a  tolerable  good  account  at 
your  house,  it  would,  he  hoped,  compensate  for  the  extra  trouble  the  trust 
might  occasion  you.  Miss  Quelch  must  well  remember  one  of  the  last  observa- 
tions made  by  Mr.  B.  to  herself,  was  reminding  her  how  much  she  was  indebted 
to  me,  and  charging  her  never  to  lose  sight  of  me  as  her  friend  and  adviser, 
and  this  was  repeated  by  her  to  Mr.  Goode.  And  I  cannot  but  persuade  myself 
that  on  the  first  reading  of  the  will,  both  yourself  and  colleague  felt  that  you 
were  acting  in  accordance  with  the  will,  by  promptly  requesting  me  to  look  over 
the  property  and  make  the  valuation  I  did ;  at  the  same  time  I  took  the  oppor- 
tunity afiPorded  by  preparing  myself  to  advise  what  I  thought  necessary  to  be 
done  for  the  benefit  of  the  estate-^regretting,  with  yourself,  that  any  thing  shovdd 
have  arisen  to*  cause  any  misunderstanding." 

That  the  plaintiff  wrote  another  letter,  dated  the  14th  day  of  January,  IStS, 
to  the  defeodant  Charles  Stephens,  which  was  to  the  purport  following :— » 

^  Dear  Sir, — The  enclosed  balance-sheet  was  drawn  but  last  evening,  for  the 
express  purpose  of  being  f(»rwarded  to  you  to-day ;  and  if  you  find  it  correct^ 
I  will,  upon  receiving  a  few  lines  to  this  effect,  pay  the  amount  into  Messrs. 
Willis  &  Co.  to  the  account  of  the  executors  of  the  late  Mr.  Bushnell,  or 
odierwise  as  you  may  direct.  In  your  letter  dated  the  13th  of  August  last, 
you  had  that  morning  received  oounsel^s  opinion  to  the  effect  that  the  executors 
were  not  bound  to  appoint  me  as  receiver  and  manager  of  the  estate,  and  in  a 
subsequent  one  of  tne  28th  of  August,  you  observe,  in  reply  to  Mr.  Goode'a 
assertions,  that  they  are  completely  at  variance  to  the  statement  made  to  you  by 
Miss  Quelch,  but,  owing  to  her  absence  on  the  Continent,  you  were  unable  to 
make  further  reference  to  her.  Now  I  hope  you  will  not  think  I  am  asking 
too  much  in  requesting  you  to  favour  me  with  a  copy  of  the  case  submitted  to 
counsel,  with  the  opinion  thereon,  as  my  own  opinion  and  that  of  Messrs. 
Goode  have  always  been  in  agreement  on  the  point,  namely,  jthe  appointment 
of  any  other  person  is  a  departure  from  the  testator^s  will.*" 

And  the  bul  further  charged  that  the  defendants  threatened  to  appoint  or 
employ  some  other  person  to  be  agent,  receiver,  or  manager  of  said  testator's 
estate  and  property,  or  some  part  or  parts  thereof,  in  the  place  or  stead  of  plain- 
tiff, and  insisted  that  he  was,  according  to  the  true  construction  of  the  will  of  said 
testator  (James  Bushnell),  entitled  to  be  appointed  the  agent,  receiver,  and  ma- 
nager of  all  the  freehold,  copyhold,  lifehold,  and  leasehold  estates  and  property 
of  said  testator,  of  or  in  respect  of  which  the  trustees  or  trustee  of  said  testator^ 
wiU  may  have  occasion  for  an  agent,  receiver,  and  manager,  and  that  plaintiff 
ought  to  be  permitted  to  act  as  such  receiver  and  manager,  and  to  receive  the 
usual  fees  payable  to  receivers.  And  the  bill  charged  that  he  has  ever  since, 
said  testator's  decease  been  ready  and  willing,  and  still  is  ready  and  willing,  to 
act  as  the  agent,  receiver,  ana  manager  of  said  estates  and  property,  or  such 
part  or  parts  thereof  respectively  of  or  to  which  it  may  be  necessary  or  expfr- 
dient  that  an  agent,  receiver,  or  mana^r  should  be  appointed,  in  pursuance 
of  the  provisions  for  that  purpose  contained  in  the  said  testator's  wiU. 

The  defendants  demurred  to  the  bill  for  want  of  equity,  and  the  Vice- 
Chancellor  of  England  overruled  the  demurrer,  and  expressed  an  opinion  that 
Shaw  V.  Lawless  (5  Clark  &  Finnelly^s  Rep.  129)  (a)  did  not  govern  this 

(c)  Sham  ▼.  Lawless  (6  Claik  ft  Ffam^y,  129).  20Ui  cvUta  to  be  iovested  in  the  purdiaae  of  oUier  iMl 

aadaist  Marcbp  1837»  15th  August,  183S.    Hoiue  estates.    He  gave  a  legacy  of  lOOl.  to  B.  £.  L.  w 

or  Lords.    Appeal  from  the  Court  of  Chancery  in  a  token  of  esteem.    The  win  then  contained  thii 

Iittand.^A  testator  devised  certain  real  estates  to  danse :  "  And  it  is  also  my  particular  desure  tiut 


trvetees,  for  the  use  of  W.  S.  for  life,  with  remain«     axy  said  axecutors,  whilst  acting  in  the  maaa^ 

ier  over,  and  he  directed  the  residne  of  hispcnonal     of  all  or  any  of  my  aflhirs  undertiiis  my  will,  as  alM 
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case;  that  the  trustees  had  by  their  acts  given  to  the  plaiDtiff  a  right  to  be 
appointed  agent  and  receiver,  and  that,  consistently  with  Shaw  v.  Lawless^ 
the  plaintiff  could  sustain  his  bill.  From  the  order  overruling  the  demurrer, 
the  defendants  appealed. 

Stuart  and  Bazalgette^  for  the  appeal,  contended  that  no  imperative  direc- 
tion was  given  by  the  words  of  the  will  to  the  trustees  to  appoint  the  plaintiff 
manager  and  receiver  of  the  testator^s  estate.  They  relied  on  Shaw  v.  Lawless, 
supra. 

Bethell  and  Mowon^  in  support  of  the  bill, — They  cited  and  referred  to 
Tibbitts  V.  TibbUts  (19  Ves.  656) ;  (a)  HMert  v.  Hibbert  (3  Mer.  681)  ;  (6) 
Friswell  v.  Moore  (1819,  cited  in  6  Clark  &  Finnelly,  142)  ;  (c)  mUiams  v. 
Corbet  {8  Sim.  849) ;  (d)  Foley  v.  Parry  {^  Myl.  &  K.  188),  (e)   and  con- 


my  friend  W.  S.,  wbenhe  shall  enter  into  the  receipt 
and  perception  of  my  said  K.  V.  and  K.,  shall  con- 
tinue the  said  B.  E.  L.  in  the  receipt  and  manage- 
ment thereof,  and  likewise  shall  employ  and  retain 
Um  in  the  receipt,  agency,  and  management  of  the 
rents  and  issues  of  such  other  lands  and  premises  as 
■hall  and  may  be  purchased  and  settled,  in  pursuance 
of  the  directions  hereinbefore  contained,  at  the  usual 
fbes  allowed  to  agents,  he  having  acted  for  me  since 
I  became  possessed  of  the  said  estates,  fully  to  my 
satisfaction."  The  House  of  Lords  held,  reversing 
the  judgment  of  Sir  E.  Sugden,  that  these  words  did 
not  create  a  trust  in  favour  of  B.  E.  L. 

(a)  Tibbitiar.  Tibbitts {I9\ts,  666).  14th,  15th, 
and  17th  November,  1816.  Lord  Eldcn,  C— This 
was  a  devise  to  a  son,  recommending  him  to  continue 
his  cousins  A.  and  B.  in  the  occupation  of  their 
respective  farms,  in  the  county  of  W.  as  heretofore, 
and  so  long  as  they  continue  to  manage  the  same 
in  a  good  and  husbacdlike  manner  and  to  duly  pay 
their  rents. 

tjord  Eldon  decided  that  this  was  a  trust  for  the 
CDUsins,  who  had  been  tenants  at  will,  and  the  son 
being  the  heir,  was  pat  to  his  election.  His  Lord- 
ship thus  expressed  his  opinion  : — "  It  is  clear  that 
recommendation  in  a  will,  where  the  object  and  the 
inbjeet  are  eertain,  amounts  to  trust.  Both  the 
object  and  the  subject  must  be  certain ;  and  the 
wul  must  be  construed  with  reference  to  a  principle, 
requiring  the  Court  to  give  effect  to  it,  if  a  meaning 
can  be  found.  Different  judges  may  put  different 
constructions  upon  words  ;  but  it  is  difficult  for  any 
judge  to  say  that  there  is,  in  the  import  of  this 
danse,  that  uncertainty  that  entitles  him  to  say 
jjudiclally  that  it  has  no  effect.  This  is  not  like  the 
plain  uncertainty  that  occurs  in  the  case  of  words 
of  recommendation  or  confidence,  applied  to 
•  what  shall  be  left'  at  the  death  of  tbe  testator's 
wife,  to  whom  the  property  is  given  in  the  first 
instance.  There  is  clear  uncertainty  of  the  subject, 
•  as,  whether  any  thing  which  shall  be  left  at  the 
wife's  death  is  left  to  her  discretion ;  but  it  is  ex- 
tremely difficult  to  apply  that  principle  to  this  case." 
(6)  HibbertT,  Hibbert  (3  Mer. 681).  5th  August, 
^808.  Sir  Wm.  Grant,  M.  R.— Testator  directed 
"  that  A.  be  appointed  receiver  of  his  real  and  per- 
isonal  estate,"  and  died  seised  of  no  real  estate,  ex- 
cept an  estate  in  the  West  Indies,  having  by  his  will 
directed  a  sum  of  money  to  be  invested  in  the  pur- 
chase of  lands  in  England. 

His  Honour  decreed  that  A.  should  be  appointed 
manager  of  the  West  India  estate,  upon  entering 
into  a  personal  recognisance  to  account  for  the 
produce. 

(e)  FritweU  v.  Moore  (cited  6  Clark  &  Finnelly, 
14a).  Reg.  Lib.  1819,  fol.  148.— The  bill  steted 
the  will  of  Thomas  Matthew  Field  as  follows :— *'  I 
have  appointed  Mrs.  Mary  Moore  and  Mrs.  Dod- 


well,  now  living  at  40,  Dooghty-street,  to  be  mf 
executors,  to  receive  and  dispose  of,  in  manner  ^ 
therein  mentioned,  all  such  rents  and  moneys  as  may  ' 
now  be  due,  or  as  may  hereafter  become  due  to  ma  ; 
and  to  give  them  as  little  trouble  as  possible  in  per- 
formance of  this  friendly  office,  I  have  instructed 
Mrs.  Friswell,  who  is  fully  acquainted  with  tha 
subject,  to  collect  all  such  interest,  and  to  pay  all 
such  demands  thereon  as  may  become  due,  rendering 
a  true  account  thereof  to  my  executors,  and  paying  ' 
them  the  net  prodace,  to  be  by  them  placed  in  the  . 
public  funds  in  the  Old  Navy  Five  per  Cent,  stock, 
with  the  stock  already  standing  there  in  my  name. 
The  interest  of  this  increasing  stock  Mrs.  Friswell 
may  be  enabled  to  receive,  by  my  executors  granting 
her  a  power  of  attorney  so  to  do,  and  allowing  her 
2d.  in  the  pound  for  her  trouble  in  so  doing.  Tfete 
process  I  desire  may  be  continued  for  seven  years 
after  my  death,  or  so  long  as  Mrs.  Friswell  shall 
continue  to  discharge  the  same  to  the  satisfiBctioa 
of  my  executors."  And  the  said  testator  directed 
that  all  the  residue  of  the  estate  should  be  divided 
between  his  two  nephews  and  nieces  therein  men- 
tioned. The  executrixes  refused  to  prove  the  wiU. 
Administration  with  the  will  annexed  was  granted 
to  Thomas  Matthews  Moore,  one  of  the  nephews. 
He  sold  out,  and  misapplied  the  testetor's  stock  in 
the  public  funds  under  age^ravated  circumstances.  . 
Lord  Eldon  ordered  tbe  defendant  to  pay,  within  a  ' 
month,  the  produce  of  tbe  stock  sold  into  court,  the 
amount  to  be  verified  by  affidavits,  with  an  injunc- 
tion to  restrain  him  from  receiving  any  part  of  the 
personal  estate. 

(d)  Williams  v.  Corbet  (8  Simons,  349).  Sir  L. 
Shadwell,  V.  C.  February,  1837.— The  testator  in  ' 
this  cause  having  made  provision  for  payment  of 
debte  and  legacies  out  of  the  rente  of  his  real  es- 
tates, devised  the  same  to  his  son  in  strict  settle- 
ment. By  a  codicil,  the  testator  appointed  the 
plaintiff,  a  barrister,  to  be  auditor  of  the  accounte 
of  his  estetes  during  the  execution  of  the  trusto  of 
the  will,  and  he  directed  his  trustees  to  pay  to  the 
plaintiff  such  annual  remuneration  as  it  was  usual 
for  an  auditor  to  receive ;  and  in  case  of  tbe  plain- 
tiff's  refusal  or  inability  to  act  as  such  auditor^  . 
some  other  barrister  was  to  be  appointed  by  the 
trustees,  and  the  trustees  were  to  submit  their  aa- 
counte  yearly  to  the  auditor  for  the  time  being. 
After  the  plaintiff  had  audited  the  accounU  for  seve- 
ral years,  the  trustees  (some  differences  liaving 
arisen)  proposed  to  appoint  some  other  person  audi- 
tor in  tbe  plaintiff's  place.  He  thereupon  filed  a 
bill  to  restrain  them  from  so  doing.  The  Vlce- 
Chancellor  said—*'  Under  this  codicil,  Mr.  WilOams 
has  as  much  right  to  be  auditor  as  any  one  of  the 
devisees  has  to  the  real  estates.  The  testatOTt 
when  he  directed  that  Mr.  Williams  should  be  era- 
ployed  to  audit  the  acoouate  of  his  estates,  and  tO 
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tended  that  the  pioviso  in  the  bill  gave  the  plaintiff  a  fiduciary  character  with 
Fespect  to  the  trustees  of  the  will,  and  that  it  would  be  a  breach  of  trust  by 
the  testator's  trustees  and  executors  to  remove  him  from  the  office  of  receiver. 
The  defendants^  letters,  in  which  they  had  expressed  an  intention  to  appoint 
some  other  person  than  the  plaintiff  to  be  receiver  of  the  testator's  estates^ 
fimned  a  sufficient  justification  for  instituting  the  suit,  and  would  induce  the 
Court  to  grant  an  injunction  that  the  plaintiff  had  a  right  to  be  appointed 
agent  and  receiver,  and  that  the  principle  of  the  case  of  Shaw  v.  Lawless  was 
not  opposed  to  that  right. 

Stuarty  in  reply,  referred  to  1  Jarman  on  Wills,  SS4,  as  to  the  general 
doctrine  on  the  ef^ct  of  the  recommendatory  words. 

Judgment — December  11,  1846. 

The  LORD  CHANCELLOR.— I  think  it  necessary  to  exercise  great 
caution  when  I  differ  fix)m  a  very  experienced  judge  of  this  court,  and  this 
circumstance  induces  me  to  consider  the  case  raised  by  this  bill,  though  upon 
the  argument  I  felt  the  question  was  free  from  doubt.  I  have  examined  the 
CBaedt  Shaw  v.  Lawless,  as  decided  in  the  House  of  Lords.  The  effect  of 
that  examination  has  been  to  confirm  me  in  the  impression  I  entertained  at  the 
hearing  of  the  appeal,  that  the  case  of  Shaw  v.  Lawless  really  decides  this 
case.  Much  argument  was  urged  by  th^  plaintiff'^s  counsel  to  shew  that  this 
was  a  trust  which  the  testator^s  executors  were  bound  to  execute  by  appointing 
the  plaintiff  receiver ;  and  the  question  is,  whether  the  proviso  m  tne  will  is 
an  expression  of  an  opinion  in  the  plaintiff^s  favour  by  the  testator,  or  an 
imperative  trust.  Which  al  these  was  the  testator^s  intention  ?  That  roust  be 
determined  by  the  construction  of  the  will.  Now  I  consider,  on  the  construc- 
tion, that  this  case  falls  entirely  within  the  principle  of  Shaw  v.  Lawless. 
Nearly  all  the  observations  made  in  that  case  are  applicable  to  the  present  case. 
It  is  necessary  to  have  regard  to  the  testator^s  intention,  as  expressed  by  him  in 
this  will.  (His  Lordship  read  the  passages  in  the  will  before  set  forth.)  The 
devises  in  both  cases  are  similar.  The  testator  in  this  cause  has  devised  his 
estates  to  trustees,  and  has  given  them  power  to  sell,  and,  with  the  consent  of  the 
destuis  que  trusty  they  may  sell  the  property.  It  was  plainly  inconsistent  with 
the  intention,  as  expressed  by  such  trusts,  to  fasten  the  plaintiff  as  an  agent 
upon  the  estate.  It  was  asked  in  Shaw  v.  Lawless  whether  the  party  seeking 
to  establish  a  similar  trust  was  to  have  the  right  to  interfere  with  the  property. 
The  same  question  may  be  asked  here.  There  is  scarcely  any  observation  made 
in  the  judgment  of  Shaw  v.  Lawless  which  does  not  apply  to  this  case.    But 

be  allowed  a  proper  remuneratloik  for  bis  trouble,  Tbc   Lord    Gbaaedlor   uftd— '*  Tbo   plaintiff '■ 

clearly  intended  to  confer  a  benefit  upon  him.    The  g^ndfather,  who  takes  aotbisg  voder  the  will,  is 

tnutees,  therefore,  were  not  justified  in  attempting  joined  with  the  wife,  and  the  words  of  *  wish  and 

to  remote  him  ;  bnt  he  is  entitled  to  l>e  continued  request'  are  addressed  to  both  equally.    The  words, 

as  auditor,  and  to  be  allowed  a  proper  remuaera-  too,  though  abundantly  strong  as  veciurda  the  requi- 

tion.**  sitioa,  are  feeble  as  regards  maintenaoos.   *    *    * 

(e)  Foley  w.  Parry  (3  Myloe  &  Keen,  138).   No-  But  the  Court  is  not  confined  to  tho  particalar 

▼ember,   1833.    Lord  Brougham,  €.  — The  testa-  clause;  it  is  entitled  to  looli  througli  tha  whole 

tor,  William  Parry,   devised  real  estates  to  trus-  instrument.    *    *    *    It  is  impossible  to  read  this 

tees,  upon  trust,  for  his  wife  for  Ufe,  with  the  re-  will  and  weigh  the  whole  of  its  contents,  without 

inaiAder  to  bis  great  nephew,  William  Walter  Foley,  coming  to  the  coodusion  that  the  testator  wished, 

the  will  afterwards  contained  the  following  clause :  that  is,  directed,  his  nephew  to  be  maintained  and 

-*^<  It  is  my  particular  wish  and  request,  that  my  educated  by  his  wife  ;  and  I  think  he  only  compre- 

dcar  wife  and  Walter  WilHams,  Esq.,  the  grand-  bended  the   grandfather  in  the  recommendation, 

fither  of  the  said  William  Walter  Foley,  will  super-  with  a  view  to  obtaining  for  bis  widow  the  assistance 

intend  and  take  care  of  his  education,  so  as  to  fit  of  that  male  relatiTc  of  the  infiant  in  performing 

him  for  any  respectable  profession  or  employment.*'  those  offices,  the  expense  of  which  the  widow  was  to 

The  dcrisee,  Mr.  W.  Foley,  then  an  infant,  filed  a  pay  out  of  her  legacy."    His  Lordship  held  that  the 

bm  fbr  maintenance  and  education  out  of  the  tes-  infant  was  to  be  maintained  and  educated  out  of  the 

tator'a  estate  during  the  widow's  Ufttime.  life-income  giten  to  the  widow. 
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in  this  case  another  observation  arises ;  the  object  of  the  testator  was  not  so 
much  to  benefit  the  plaintiff  as  to  provide  for  the  proper  nuinagement  o{  his 
property.  The  plamtiff  is  recommended  to  be  employed  as  agent  when  the 
trustees  have  occasion  for  an  agent  to  manage  the  estate ;  but  that  ffives  the 
plaintiff  no  right  to  be  appointed  receiver  and  manager.  The  bill,  tnerefiore^ 
cannot  be  sustained  on  that  ground.  Neither  can  it  be  sustained  as  a  biH  qma 
timet.  Bills  quia  timet  are  only  to  restrain  from  acts  injurious  to  the  {Hsiiw 
tiff^s  interest ;  but  here  the  plaintiff  has  no  interest,  and  therefore  no  right  to 
restrain  the  defendants  from  the  acts  complained  of.  The  demurrer,  therefore^ 
ought  to  have  been  allowed. 


ROLLS  COURT. 

Tuesday  and  Wednesday ^  April  28  and  29;  Friday,  May  1,  and  Saturday^ 

November  7,  1846. 

Lakcaster  v.  Evors.  (a) 

PHme^aiatidiUf^ty-' Debtor  and  creditor-^ Admmii&ation-^JAaM    — Beimburtement — StaiuU  qf 
LkmiaHont-^Lapte  qf  time — Notice — Purchase  of  debte  at  low  price  by  heir^'law. 

Certain  eetatee  belonging  to  Sir  /.  P.  P.  and  Lady  P,,  his  wtfe^  respectively,  were  conveyed  in  1772 
to  /.  and  H.f  in  trust ,  to  sell  and  pay  off  certain  incumbrances  thereon,  and,  among  others,  a  dadi 
to  /.  and  H.  In  1 774,  by  a  decree  in  a  suit  by  an  incumbrancer,  part  fif  the  estates  qfSirJ,P,  P» 
were  ordered  to  be  sold,  and  the  incumbrance  being  paid  off,  the  surplus  money  was  paid  into  courip 
and  now  amounts  to  more  than  20,000/.  In  1785  an  inquiry  was  directed  in  the  same  coiite,  on 
the  petition  of  J.  and  H,,  but  the  order  was  not  prosecuted.  Sir  J,  P.  P.  died  in  1796,  Umhtg 
E.  his  heir-at-law,  who  entered  into  possession  qf  his  estates,  and  bought  up  the  itieumbranms 
thereon,  being  debts  of  Sir  J,  P.  P,,at  a  very  low  price.  Lady  P.  died  in  1805,  and  a  suit  was 
instituted  for  the  administration  qf  her  estate.  The  debt  qf  J,  and  H,  was  paid  out  qf  the  pnp- 
ceeds  qfher  estate  in  that  suit,  and  other  debts,  prior  to  the  debt  to  the  plaint^  in  the  adminiam 
tration  suit,  completely  exhausted  her  estate.  The  decree  m  that  suit  was  made  so  long  ago  ms 
1814 :- 

Held,  that  Lady  P.  P.  was  a  surety  only  for  Sir  J,  P.  P„  under  the  deed  of  1772,  and  that,  no/. 
withstanding  the  lapse  of  time,  the  executor  qf  the  plaintiff  in  the  administration  suit  was  entithd 
to  be  paid  his  debt  out  qf  the  fund  in  court  arising  from  the  sale  of  Sir  J.  P.  P/s  estates^  wed 
that  the  personal  representative  of  B.  {uho  died  in  1844}  was  only  entitled  to  sums  actually  pmd 
in  discharge  qf  incumbrances. 

Held,  also,  that  the  surplus  fund  having  remained  in  court  all  the  time,  andE,  having,  in  1840,  6b» 
tained  an  order  for  an  inquiry  as  to  the  incumbrances,  the  claim  qf  the  plaintiff,  in  the  admims- 
iration  suit,  was  not  barred  by  the  Statute  qf  Limitations, 

THE  facts  and  arguments  in  this  case  are  sufficiently  stated  in  the  judg* 
ment. 

Purvis  and  Malinsy  for  the  plaintiff  Lancaster,  who  was  the  legal  personal 
representative  of  John  Bumey,  tne  plaintiff  in  the  administration  suit  of  Bumey 
V.  Scotfj  instituted  to  administer  Lady  Pryce^s  estate.— They  cited  Earl  of 
Kinnoul  v.  Money  (8  Swanst.  202),  as  to  Sir  John  Pryce's  liability  for  the 
moneys  advanced  to  him  on  the  security  of  his  wife^s  estates. 

Turner  and  /.  H.  Smithy  for  Briscoe,  one  of  the  devisees  of  E.  Evors,  cited 
Bates  V.  Dandy  (2  Atk.  207) ;  Strachan  v.  JBrander  (1  Eden,  808,  807) ; 
Hannerv.  Morton  (SRvLBB.  65);  Copw  v.  IfMWfcftm  (1  T.  &  R.  224) ;  1  Jac. 
Rod.  H.  &  W.  226. 

Bagshawe^  for  Francis  Morgan,  legal  personal  representative  of  John  Mor- 
gan, an  incumbrancer  on  Lady  Pryce's  estates. 

(a)  Reported  by  J.  Macaulat,  Esq.,  BanUter^st-law. 
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Kmdtrdey  and  Laoatty  tax  Morley,  the  executor  and  one  of  the  devisees  of 
Etots. 
Easchy  for  the  representatives  of  Lady  Pryce. 
Ansteyy  for  the  heir-at-law  of  Evors. 
Purvis,  in  reply. 

Judgment. — Saiurday,  November  7. 

The  plaintiff  in  this  cause  is  the  legal  personal  representative  of  John  Bumey, 
deceased,  who  was  a  judgment  creditor  of  Elizabetn  Lady  Pryce,  deceased.  By 
his  hill  he  claims  to  be  paid  the  debt  due  to  him  out  of  the  estate  of  George 
Arthur  Evors,  deceased,  who  was  the  eldest  surviving  son  of  Diana  Evors,  and 
bdr-^t-law  of  Sir  Edward  Manley  Pryce,  and  of  Sir  John  Powell  Pryce,  who 
was  the  husband  of  Lady  Pryce,  and  who  died  in  her  lifetime.  The  estates  to 
which  the  transaction  stated  m  the  pleadings  of  this  cause  relate,  consisted  of 
three  classes :  estates  in  Berkshire,  which  were  vested  in  Lady  Pryce  in  fee- 
ainiple ;  estates  in  Montgomeryshire,  which  were  vested  in  Sir  J.  P.  Pnrce  and 
Elizabeth  his  wife,  for  their  joint  lives  and  the  life  of  the  survivor  of  them ; 
and  estates  in  Montgomeryshire,  which  were  vested  in  Sir  J.  P.  Pryce  in  fee. 
In  June,  1766,  the  estates  of  Lady  Pryce  were  conveyed  to  Francis  Skryme  in 
trust  to  sell;  in  a  few  days  afterwards  they  were  conveyed,  by  way  of  mortga^, 
to  one  Bamardiston,  to  secure  to  him  the  payment  of  6,500/.  and  interest.  In 
the  following  month  of  January,  1766,  Skryme,  the  trustee  for  sale,  contracted 
to  sell  the  same  estates  to  Bagnall  for  the  sum  of  9,S60£  Sir  John  and  Lady 
f  ryce  dii^uted  the  validity  of  this  contract,  and  a  bill  was  filed  for  a  specific 
penbrmance  of  it  by  Bagnall,  to  obtain  the  transfer  of  Barnardiston's  mort- 
gage, and  to  enter  into  possession  of  the  estate  as  mortgagee*  Some  time 
afterwards— the  particular  time  is  not  stated — Sir  John  and  Lady  Pryce 
conveyed  the  estate  which  was  vested  in  them  for  their  lives,  as  a  security  for 
the  payment  of  ],800A,  or  an  annuity  of  200/.,  the  title  to  which  became  vested 
in  one  Humphrey  Humphreys ;  and  in  Auffust,  1771,  Sir  J.  P.  Pryce's  fee- 
simile  estates  were  conveyed  to  Earl  Tem^ue  by  way  of  mortgage,  to  secure 
to  him  the  payment  of  24,000/.  and  interest.  There  bdn^  a  suit  to  determine 
the  question  as  to  Baffnairs  purchase,  it  was  doubtful  whether  Sir  John  and 
Lady  Pryce  were  entitled  to  the  equity  of  redemption  of  Lady  Pryce's  Berk- 
flhire  estates,  or  to  the  surplus  of  the  purchase-money  which  Bagnall  had  agreed 
to  pay  for  the  estate,  after  satisfying  the  mortgage  which  had  l^n  paid  by  him 
to  Bamardiston.  Sir  J.  P.  Pryce  owed  960L  to  T.  Jaques,  and  240/.  to 
J.  Hughes,  and  he  is  said  to  have  borrowed  from  Jaques  and  Hughes  the  sum 
of  8,000/.,  and  it  was  in  this  state  of  things  that  certain  indentures,  dated  the 
Ist  and  2nd  days  of  January,  1772,  were  executed  by  Sir  J.  P.  Pryce  of  the 
first  part ;  Sir  J.  P.  Pryce  and  Dame  Elizabeth,  his  wife,  of  the  second  part ; 
and  Jaques  and  Hughes  of  the  third  part;  and  thereby,  after  reciting  to  the 
effect  I  have  stated,  it  was  witnessed  that  Sir  J.  P.  Pryce  and  Lady  Pryce,  in 
consideration  of  the  premises,  and  of  the  further  sum  of  8,000/.  to  them  paid 
by  Jaques  and  Hughes,  and  also  the  sums  of  260/.  and  240/.,  producing  in  the 
whole  3,600/.  (the  reodipt  of  which  was  acknowledged),  conveyed  the  estates  to 
Jaques  and  Hughes  upon  trust  that  they,  between  that  time  and  the  29th  of 
September,  1775,  should,  out  of  the  rents  to  be  received,  improve  the  estates 
toff  the  benefit  of  Sir  John  and  Lady  Pryce,  pay  the  interest  to  the  incum- 
brancers, and  pay  the  residue  of  such  rents  to  Sir  J.  P.  Pryce ;  and  on  the 
9Mk  at  September,  1776,  that  they  should  sell  the  estates,  and  out  of  the 
money  to  arise  by  the  siie  pay  and  satisf;^  the  charge — ^viz.  24,000/.  and 
intOQSst,  due  to  Earl  Temple;  18,0002.  and  interest,  or  the  annuity  of  900/., 
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payable  to  H.  Humphreys ;  the  mortgage  of  5,500/.  before  due  to  Bailnasd^ 

iston  ;  the  principal  money  and  interest  which  would  then  remain  due  to  Jaques 
and  Hughes ;  and  such  other  sums  of  money  as  before  the  sale  Jaques  and 
Hughes  might,  at  the  request  of  Sir  J.  P-  Pryce,  lend  to  him,  or  might,  bjr 
his  order  or  direction  in  writing,  advance  to  any  other  oerson,  together  with 
such  expenses  and  such  stipend  as  therein  mentioned ;  ana  after  sucn  payment^ 
upon  trust  that  Jaques  and  Hughes  should,  out  of  the  residue  of  the  money^ 
discharge  the  debts  of  Sir  J.  P.  Pryce  to  such  of  his  creditors  as  should,  before 
the  S9th  of  September,  1775,  agree  to  accept  the  same  after  payment  of  the 
incumbrances  Uiereon,  and  agree  to  stay  proceedings  for  the  recovery  of  their 
respective  debts ;  and  after  payment  thereof,  then  in  trust,  out  of  the  residue 
of  the  money,  to  pay  Lady  Pryce,  for  her  separate  use,  the  sum  of  5,000/.,  sub- 
ject to  her  own  disposition  and  appointment,  and  independently  of  her  husband ; 
and  it  was  declareid  and  agreed  that  the  sum  of  5,000/.  was  so  secured  in  lieu 
or  in  satisfaction  of  the  estate  and  interest  of  Lady  Pryce  in  that  part  of  the 
estate  thereby  realized,  and  she  thereby  agreed  to  accept  the  same  accordingly^ 

In  Trinity  Term  in  the  same  year.  Earl  Temple  filed  a  bill  in  this  court 
against  Sir  J.  P.  Pryce  and  Lady  PrycQ,  Jaques  and  Hughes,  and  other 
persons,  praying  payment  of  his  mortgage-debt  of  £4,000/.  with  interest,  or  a 
sale  of  the  estate ;  and  by  a  decree  made  on  the  17th  of  February,  17745,  it  was 
ordered  that  the  estate,  or  so  much  of  it  as  should  be  required  for  payment  of 
the  mortgage,  should  be  sold,  and  if  more  than  su£Bcient  for  that  purpose  should 
be  raised,  the  surplus  was  to  be  paid  into  court,  with  liberty  for  any  parties 
interested  to  apply.  The  estates,  or  some  of  them,  were  sold  under  the  decree, 
and  an  account  appears  to  have  been  settled  between  Sir  J.  P.  Piyoe  and  Lady 
Pryce  and  Jaques ;  but  before  any  report  was  made,  the  suit  abated  by  die 
deaths  of  Sir  J.  P.  Pryce  and  Earl  Temple.  Sir  John  died  in  July,  1776, 
having  made  a  will,  by  which  he  appointed  his  sister,  Mary  Pryce,  his  execu- 
trix, and  leaving  his  son.  Sir  E.  M.  Pryce,  his  heir-at-law  ;  and  Earl  Temple 
died  in  1779,  having  made  a  will,  by  which  he  appointed  the  M arqub  of 
Buckingham  his  executor :  and  the  suit  having  been  revived,  the  Master  mnde 
his  report  on  the  27th  of  July,  1782,  and  it  thereby  appeared  that,  after  pay- 
ment of  the  mortgage  of  Earl  Temple,  there  was  a  suiplus  of  the  purchase* 
money  of  the  mortgaged  estate,  which  had  been  sold,  to  the  amount  of 
2,821/.  lis.  Id.  Pursuant  to  an  order  dated  the  28th  of  November,  1788, 
that  sum  was  brought  into  court,  and  under  the  decree  any  person  interested 
therein  was  to  be  at  liberty  to  apply  to  the  Court. 

In  January,  1785,  Jaques  alleged  that  he  was  entitled  to  be  mid  1,500/.  and 
interest  out  of  the  money;  and  two  other  persons,  namely,  Deffel  and  Brompton, 
alleged  that  they  were  entitled  to  be  paid  certain  other  sums.  Petitions  in 
support  of  these  claims  were  heard  on  the  21st  of  January,  1785,  and  an  <Hder 
was  made  referring  it  to  the  Master  to  inquire  and  state  what  incumbrances 
there  were  on  the  fund,  and  directing,  in  the  meantime,  that  the  funds  should 
be  invested  and  accumulated.  The  inquiry  directed  by  the  order  has  never 
been  prosecuted,  but  the  fund  was  invested,  and  has  been  accumulating, 
and  it  has  increased  to  the  amount  of  more  than  20,000/.  Three  per  Cent. 
Consolidated  Bank  Annuities,  and  was  part  of  the  estate  of  Sir  J.  P.  Pryce. 
Sir  E.  M.  Pryce,  the  heir-at-law  of  Sir  John,  devised  his  real  estate  to 
Jiis  right  heir,  who  was  Diana  Evors.  She  died  in  June,  1806,  leaving 
G.  A.  Evors,  a  defendant  in  this  cause,  her  heir.  There  was  for  some  time  a 
doubt  whether  G.  A.  Evors  had  not  an  elder  brother,  who  might  have  beea  the 
heir ;  but  Mr.  Evors  being  in  possession  of  the  estates  with  that  doubt  respect- 
ing the  estate  of  his  family,  bought  up  the  several  incumbrances  thereon,  which 
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had  been  the  debts  of  Sir  J.  P.  PfTce,  at  a  low  price.  In  the  meantime,  the 
bill  filed  by  Bagnall  for  the  spednc  performance  of  the  agreement  he  had 
entered  into  with  Skryme  for  the  purchase  of  Lady  Pryce^s  estates  in  Berkshire, 
was  dismissed  for  want  of  prosecution.  Bagnall  died  in  1804,  leaving  Lady 
Soott  and  Mrs.  Windsor  his  co-heirs,  and  Sir  W.  Scott  and  Mr.  Windsor  his 
executors ;  and  in  June,  1804,  Bumey  and  Morgan,  who  were  creditors  of 
Lady  Pryce  to  the  amount  of  1,000/.,  together  with  Lady  Pryce,  filed  their 
bill  against  Sir  W.  and  Lady  Soott  and  Mr.  and  Mrs.  Wmdsor,  praying  that 
the  contract  with  Skryme  might  be  rescinded.  But  Lady  Pryce  died  in  1805, 
imd  soon  afterwards  Bumey  and  Morgan  filed  their  bill  of  revivor  and  supple- 
ment against  the  defendants  to  the  original  bill  and  Sir  J.  Jackson,  the  devisee 
and  executor  of  Lady  Pryce,  and  thereby  praying  that  all  the  debts  of  Lady 
Pryce  might  be  paid  out  of  Lady  Pryce's  Berkshire  estate,  or  the  purchase- 
money  payable  for  the  same.  By  the  supplemental  cause,  the  object  oi  this  suit 
was  so  far  altered,  that  it  became  a  suit  for  the  administration  of  the  estates  of 
Lady  Pryce.  On  the  17th  of  March,  1814,  a  decree  was  pronounced,  and 
-thereby  it  was  decreed  that  the  contract  with  Bagnall  should  be  performed ; 
and  the  Master  was,  amongst  other  things,  to  take  an  account  of  what  was  due 
to  the  plaintiff  Morgan  on  his  securities,  and  also  an  account  of  what  was  due 
to  all  other  the  creditors  of  Lady  Prvce,  and  of  other  incumbrances  on  the 
estate,  and  to  inquire  into  and  state  the  priorities  thereof.  During  the  pro- 
ceedings under  this  decree,  the  plaintiffs,  Bumey  and  Morgan,  and  the 
defendant,  Sir  J.  Jackson,  died  ;  but  the  suit  was  revived  after  the  abatement 
so  occasioned,  and  the  proceedings  in  the  Master^s  office  were  continued. 

It  is  now  to  be  stated  that  T.  Jaques,  who  was  a  party  to  the  deed  of  1772, 
and  one  of  the  petitioners  in  the  suit  of  Temple  v,  Pryce,  had,  in  January, 
1805,  claimed  to  he  paid  a  debt  of  1,500Z.  and  interest,  out  of  the  estate  of 
Sir  J.  P.  Pryce.  He  was  one  of  the  petitioners  by  whom  the  order  of  the  Slst 
tt  January,  1785,  had  been  obtained,  and  who,  under  that  order,  was  entitled 
to  go  in  and  establish  his  claim  against  the  estate  of  Sir  J.  P.  Pryce,  and  in  the 
year  1790  he  made  a  will,  which  was  duly  proved  by  J.  Bowman,  one  of  the 
executors.  J.  Bowman  never  prosecuted  the  order  of  January,  1785,  made  in 
the  cause  of  Temple  v.  Pryee^  but,  twenty-five  years  after  the'  death  of  his  tesh 
tator,  went  in  under  the  decree  made  in  the  cause  of  Bumey  v.  Scott^  and 
churned  to  be  entitled  to  payment  of  the  sum  of  1,500/.  out  of  the  estate  of 
Lady  Pryce ;  and  the  Master,  by  his  report  in  that  suit,  dated  the  8th  of  August, 
1831,  found  that  there  was  in  court,  in  respect  of  the  purchase-money  of  the 
estates  therein  mentioned,  the  sum  of  5,785/.  17s.  Id.  Bank  Three  per  Cent. 
Annuities;  and  he  found  that  there  were  several  sums  of  money  due  to  several 
persons,  in  the  whole  to  the  amount  of  15,000/.  and  something  more,  as  credi* 
tors  of  Lady  Pryce,  for  principal  and  interest,  in  respect  of  their  several  debts, 
besides  the  sum  of  4,72721  4s.  lOd.  due  to  F.  Morgan,  as  the  legal  personal 
representative  of  J.  Morgan ;  and  (amongst  other  things)  he  found  that  there 
was  due  to  S.  Bumey,  as  the  legal  representative  of  J.  Bumey,  on  a  judgment, 
the  sum  of  1,000/. ;  and,  under  a  bond  dated  the  Mth  of  December,  1804,  in 
the  penalty  of  6,400/.  for  securing  the  pavment  of  S,600/.  and  interest,  includ*- 
ing  the  1,000/.  due  on  the  judgment ;  and  he  also  found  that  there  was  due  to 
Ae  personal  representative  of  Jaques,  under  the  indenture  of  January,  177S, 
the  principal  sum  of  1,500/.,  and  for  interest  in  respect  thereof  the  sum  of 
'^8,764/.  8s.  3d.,  making  in  the  whole  5,S54/.  8s.  8d. ;  and  he  also  found  that  a 
debt  of  9AOL  was  due  to  the  personal  representative  of  Hughes,  and  that  the 
sum  of  4,7^/.  Os.  4d.  was  due  to  J.  H.  Deflell,  on  mortgage. 

By  an  order  made  on  the  4th  of  December,  1881,  it  was  referred  to  the  Mas- 
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ter  to  ascertain  the  piioritiea  of  the  charAenon  the  estmte  of  Lady  Pryoe ;  and 
the  Master,  hy  a  subsequent  repcnrt,  dat^  the  7th  ci  Jttly,  183S,  certified  that 
the  debt  due  to  the  estate  of  Jaques,  and.  to  the  personal  representative  of 
Hughes,  was  the  first  incombrance  on  the  estate  and  the  produce  thereo£ 
This  report  was  confirmed  by  an  order  dated  the  Slst  of  July,  188^  by  which 
it  was  ordered,  that  out  of  tne  10,989/.  17s.  Id.,  the  fund  then  in  court,  the 
Bum  of  5,318/.  Os.  8d.  and  also  the  sum  of  52. 15s.  6d.,  with  subsequent  intecest, 
should  be  paid  to  .T.  Bowman,  the  legal  personal  representative  of  T.  Jaque^, 
and  the  sum  of  240Z.  should  be  carried  over  to  the  account  of  the  legal  per^ 
sonal  representative  of  Hughes ;  and  under  thia  order^  and  out  of  the  moneys 
standing  to  tlie  credit  of  the  cause  for  administering  the  estate  of  Lady  Pryoe^ 
the  several  sums  of  5,318/.  Os.  3d.,  52. 15s.  6d.,  and  240Z.  were  paid ;  and  the 
order  providing  for  thes^  payments,  and  for  payment  of  what  was  due  to  Deffell, 
directed  that  the  sum  of  537/.  lis.  8d.,  being  the  residue  of  the  fund  in  court, 
should  be  paid  to  F.  Morgan,  towards  payment  of  4,795/.  19s.  lOd.,  the  debt 
found  due  to  his  testator,  J.  Morgan.  In  this  manner  the  whole  of  the  estalfe 
of  Lady  Pryce,  which  was  administered  in  the  suit,  was  applied,  without  Day- 
ing  the  whole  of  her  debts,  and  particularly  without  paying  any  part  ox  tne 
amount  of  what  was  due,  on  the  Ibond  of  the  21th  of  December,  1804,  to  the 
estate  of  J.  Bumey  from  the  estate  of  Lady  Pryce. 

The  plaintiff  is  now  the  legal  personal  representative  of  J.  Bumey,  and 
appears  to  be  entitled  to  the  debt  which  remained  due  to  his  estate  from  the 
estate  of  Lady  Pryce,  and  he  claims  to  have  the  amount  paid  out  of  the  funds 
which  were  in  court  to  the  credit  of  the  cause  originally  called  Earl  Temple 
T.  Pryce.  The  fund  constitutes  part  of  the  estate  of  Sir  J.  P.  Pryce,  and  the 
plaintiff  says,  that  the  debts  due  to  Jaques  and  Hughes  were  debts  of  Sir 
J.  P.  Pryce,  and  ought  to  have  been  paid  out  of  his  estate,  and  would  have 
been  paid  out  of  his  fund  in  that  cause,  if  the  order  of  January,  1785,  had 
been  auly  prosecuted ;  but  nevertheless.  Lady  Pryce  having  by  the  deed  of 
1772,  and  probably  by  some  subsequent  act,  rendered  her  estate  liable  to  pay 
those  debts,  the  persons  to  whom  they  were  due  had  a  right  to  be  paid  out  of 
the  estate ;  but  that  her  liability,  ana  the  liability  of  her  estate,  could  only  be 
considered  as  in  the  nature  of  suretyship ;  and  payment  of  the  debts  being 
primarily  due  from  the  estate  of  Sir  J.  P.  Pryce,  the  principal  debtor,  and 
having  in  fact  been  paid  out  of  the  estate  of  one  who  was  only  a  surety,  the 
latter  ought  to  be  recouped  and  reimbursed  out  of  the  former,  to  the  extent  to 
which  Lady  Pryce's  estate  was  so  applied,  for  the  purpose  of  payment  to  F. 
Morgan  of  what  remained  due  to  J.  Morgan  on  his  mortgage,  and  not  to  pay 
what  was  due  to  the  plaintiff.  Mr.  Evors,  admitting  in  the  result  that  he  was 
the  heir-at-law  of  Sir  J.  P.  Pryce,  and  that  the  sum  of  20,972/.  in  question 
was  the  accumulated  surplus  of  the  purchase-money  arising  from  a  sale  of  part 
of  Sir  J.  P.  Pryce*s  xeal  estate,  after  satisfying  the  mortgages  thereon,  and 
claiming  to  be  entitled  to  the  character  of  heir,  if  he  had  no  other  or  better  title 
(which,  however,  he  claimed  to  have),  insisted  that  Jaques  and  Hughes  wete 
not  creditors  of  Sir  J.  P.  Pryce,  and  that  the  debts  (if  any)  were  the  debts  of 
Ijady  Pryce,  who  was  alleged  by  him  to  have  be«i  a  very  extravagant  person, 
having  great  power  and  influence  over  her  husband,  who  was  blind  and  mcapa- 
ble  or  acting  for  himself,  and  in  great  pecuniary  embarrassments,  and  likely  fep 
be  imposed  upon.  There  is  no  evidence  of  the  supposed  facts  on  which  thooe 
suggestions  are  founded.  It  appears,  I  think,  sufficiently  clear  that  the  debts 
were  secured  by  the  deed  of  January,  1772,  and  that  the  aebts  ought  to  be  comr 
sidered  as  primary  debts  of  Sir  J.  r.  Pryoe;  and  I  must,  under  the  drcuBi- 
stanoes  of  this  case,  presume  that  the  deed  of  January,  1772,  was  duly  executed. 


LANCASTER  v.  ZYOBM.  877 

and  that  the  memorandum  of  February,  1T76,  was  duly  signed  by  Sir  J.  P, 
Pryce ;  and  there  is  no  reason  to  conclude  that  the  debt  was  the  debt  of  Lady 
Pryce,  though  she  executed  the  deed,  and  signed  the  memorandum  of  tlie 
account,  stating  the  sum  for  which  her  estate  was  intended  to  be  in  part  security* 
Mr.  Evors  next  denies  that  Burney  was  a  creditor  of  Lady  Pryce,  and  has  sug- 
gested circumstances  (without,  however,  any  proof  thereof)  from  which  he 
wishes  it  to  be  concluded  that  no  consideration  was  given  for  the  bond  which 
Burney  held.  There  being  no  evidence  of  the  trutn  of  such  suggestion,  and 
the  debt  having  been  duly  established  against  the  legal  personal  representative 
of  Lady  Pryce,  I  think,  under  the  circumstances,  I  am  bound  to  consider  it,  on 
this  occasion,  a  good  debt  Under  these  circumstances,  and  from  the  Master^s 
xeport,  it  appeared  that,  in  consequence  of  the  payment  of  debts,  which  were  to 
oome  out  of  the  estate  of  Lady  JPryce,  the  debts  of  Lady  Pryce,  or  at  leaol 
this  debt  of  Lady  Pryce,  has  not  yet  been  paid. 

.  Mr.  Evors  then  contends  that  the  plainti£P  came  too  late,  and  his  claim  oueht 
to  be  barred  by  the  lapse  of  time.  It  is  not  necessary  to  consider  how  Uub 
might  have  been  if  there  had  been  no  funds  in  court ;  but  the  sur^us  purchase- 
money  of  Sir  J.  P.  Pryoe's  estate,  which  remained  after  satisfying  Earl  Templets 
mortgage,  was  paid  into  court  in  the  year  1782.  In  1785  there  was  a  reference 
to  the  Master  to  inquire  what  were  the  incumbrances  thereon.  That  order  was 
not  effectually  acted  upon  until  Mr.  Evors  himself  applied  to  have  the  money 
paid  to  him,  as  the  heir-at-law  of  Sir  J.  P.  Pryce;  and  it  was  upon  that 
occasion,  and  in  the  year  1840,  that  an  order  was  made  for  an  inquiry  as  to 
incumbrances.  Under  that  order  the  plaintiff  made  his  claim,  which  was 
rejected  by  the  Master,  as  it  is  directly  stated  by  one  of  the  solicitors  in  the 
cause,  on  the  ground  that  the  claim  was  founded  on  an  equity.  The  plaintiff 
very  soon  afterwards  filed  his  bill  to  establish  his  equity ;  and  I  am  of  opinion 
he  IS  not  precluded  from  relief  by  lapse  of  time. 

Lastly,  Mr.  Evors  alleges  that,  naving  no  notice  of  the  plaintiff^s  claims 
against  the  estate  of  Sir  J.  r.  Pryce,  he  purchased  and  caused  to  be  assigned  to 
himself  various  judgments  and  incumbrances  upon  the  estate  of  Sir  J.  P.  Pryce, 
to  an  amount  exceeding  the  amount  of  the  fiind  in  court.  But  I  conceive  that 
this  is  not  a  case  which  is  affected  by  notice :  if  it  were,  there  seems  to  be 
reason  to  think  that  Mr.  Evors  had  notice  of  the  circumstances  under  which  the 
plaintiff's  claim  arises,  and,  for  further  satisfaction,  I  should  direct  an  inquiry 
on  the  subject ;  but,  independently  of  any  question  of  notice,  it  seems  to  me 
that  we  have  to  consider  in  what  character  Mr.  Evors  became  entitled  to  the 
estates ;  and,  if  he  became  entitled  as  heir-at-law,  what  was  the  full  amount  and 
value  of  all  his  estates  which  he  derived  under  the  same  title,  and  what  was  the 
amount  of  the  money  which  he  actually  paid  in  satisfaction  of  the  charges  and 
incumbrances  thereon.  For  this  sum  he  would  be  entitled  to  priority  before  the 
plaintiff  upon  all  the  estates;  and  if  the  estates,  exclusive  of  the  particular 
portion  against  which  the  plaintiff^s  claim  is  made,  should  be  insufficient  to 
satisfy  the  money  so  paid,  he  would  be  entitled  to  priority  in  respect  even  of 
this  particular  fund. 

Now  Mr.  Evors  became  entitled  as  heir  of  Diana  Evors,  and  through  her  as 
the  heir  of  Sir  E.  M.  Pryce,  who  was  the  heir,  and  took  subject  to  the  pro- 
visions in  the  will  of  Sir  J.  P.  Pryce,  as  heir-at-law  of  Sir  J.  P.  Pryce ;  and  in 
his  answer  in  this  cause,  Mr.  Evors  claims  to  be  entitled  to  the  estate  as  heir  of 
Sir  J.  P.  Pryce.  This  is,  therefore,  the  case  of  an  heir  purchasing  and  pro- 
curing the  assignment  of  debts  and  incumbrances  on  aescended  estates  to 
himself,  for  less  than  their  full  amount.  He  is  entitled  to  the  full  benefit  of  all 
he  paid ;  which,  as  against  all  the  creditors  of  the  estate,  he  is  to  have  credit 
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for ;  but  he  is  to  have  credit  for  no  more  than  he  paid.  And  on  tho  whole  it 
appears  to  me  that  the  sum  claimed  by  Jaques,  and  paid  to  his  legal  personal 
representatives,  was  and  ought  to  be  considered  the  debt  of  Sir  J.  P.  Pryce,  and 
due  from  his  estate ;  that  the  same  having  been  paid  out  of  the  estate  of  Lady 
Pryce,  her  legal  personal  representative  ought  to  be  considered  as  a  creditor 
against  the  estate  of  Sir  J.  r.  Pryce  for  the  whole  amount  thereof;  that  the 
money  paid  into  court  in  the  cause  of  JEarl  Temple  v.  Pryce  was,  and  ought 
to  be,  considered  as  part  of  the  real  estate  of  Sir  J.  P.  Pryce,  and  raat 
Mr.Evors,  as  the  heir-at-law  of  Sir  J.  P.  Pryce,  became  entitled  thereto,  subject 
to  the  payment  of  the  debts  properly  chargeable  thereon;  that  Mr.  Evors 
having  paid  various  charges  and  incumbrances  upon  the  estate  of  Sir  J.  P.  Pryce^ 
whose  heir  he  was,  is  entitled,  as  against  the  other  claimants  on  the  estates, 
to  have. credit  for  the  whole  amount  of  the  purchase-money  so  paid,  but  not  for 
any  greater  amount  than  he  actually  paid ;  that  if  the  unsold  estate  of  Sir  J. 
P.  Pryce,  to  which  Mr,.  Evors  became  entitled  as  heir,  was,  in  value,  less  than 
sufficient  to  satisfy  all  the  sums  paid  by  Mr.  Evors,  then  he  is  entitled  to  be* 
paid  the  residue  out  of  the  ^und  m  court,  in  priority  to  the  legal  personal  repre- 
sentative of  Lady  Pryce ;  but  if  the  vaJue  of  such  estate  exceeds  the  amount 
of  the  money  so  paid  by  Mr.  Evors,  then  the  legal  personal  representative^ . 
ought  to  be  paid  wnat  is  due  to  them  out  of  the  fund  in  the  first  place ;  and 
I  therefore  propose  to  declare,  that  the  plaintiff,  as  the  legal  personal  repre- 
sentative of  John  Burney,  is  entitled  to  be  paid  what  is  due  to  him  in  that  cha« 
racter  out  of  the  estate  of  Lady  Pryce,  and  that  the  estate  of  Lady  Pryce 
having  been  exhausted  by  the  application  of  it  in  payment  of  the  debts  which 
were  primarily  due  from  Sir  J.  P.  Pryce,  or  his  estate,  but  for  which  the  estatef 
of  Lady  Pryce  is  liable,  the  plaintiff  is  now  entitled,  out  of  the  estate  of 
Sir  J.  r.  Pryce  (subject  to  prior  claims  thereon,  if  any),  to  the  extent  to  which 
the  estate  of  Lady  Pryce  was  applied  in  payment  of  the  debts  of  Sir  J.  P.  Pryce, 
to  have  the  estate  of  Lady  Pryce  recovered,  in  order  that  the  same  may  be  now 
applied  in  satisfaction  of  the  debts  remaining  unpaid ;  and  I  must  refer  it  to 
the  Master  to  inquire  and  state  to  the  Court  what  debts  and  sums  of  money, 
and  to  what  amount,  which  were  primarily  due  from  Sir  J.  P.  Pryce  or  ras 
estate,  were  paid  out  of  the  estate  of  Lady  Pryce  under  the  decree  for  the 
administration  of  her  estate ;  and  let  the  Master  inquire  and  state  what  estate 
Mr.  Evors  became  entitled  to  as  the  heir-at-law  of  Sir  J.  P.  Pryce,  and  what 
was  the  full  amount  and  value  thereof,  and  the  whole,  and  what  charges  and 
incumbrances  the  same  were  subject  to,  and  what  sums  of  money,  and  to  what 
amount,  in  the  whole,  were  paid  by  Mr.  Evors  in  or  towards  satisfaction  of  such 
charges  and  incumbrances,  or  any  of  them,  or  in  purchasing  the  same,  or  in 
propuring  the  same  to  be  transferred  or  assigned  to  any  other  person  for  his 
own  use  and  benefit.  With  these  inquiries  1  must  reserve  further  directions 
and  costs. 
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December  6,  8,  and  9,  1846. 
Peacock  v.  Kebnot.  (a) 

Vendor  and  purehager — Sale  of  htuineu — Ooodwili  and  tea$e  qf  premiges — Undue  influence'^ 

Fraud. 

PlamOf,  a  young  men  of  nervoui  tamperamint,  ariiinff  fitm  habiU  qf  intosieaium,  and  natural^ 
of  weak  intelleet,  had  been  led  by  defendant  {under  whoee  care  he  had  placed  himee{f  for  the  sake 
qf  ttudying  for  a  German  diploma)  to  purchase  the  stock  in  trader  the  lease  <^  house,  8fc,,  the 
property  of  dtfendantt  and  to  sign  a  warrant  of  attorney,  and  transfer  a  sum  of  stock  into  the 
name  of  such  drfendant,  as  a  consideration  for  the  same.  No  proper  person  had  valued  the  stoek, 
neither  was  there  any  friend  to  advise  with  plaintiff  as  to  the  step  he  was  taking.  The  price 
demanded  for  the  stock  m  trade  was  ejporbitant,  and  no  mention  was  made  in  the  agreement  as  to 
the  goodwill  of  the  business : — 

Held,  that  under  the  eireumstanees,  the  agreement  must  be  set  aside,  and  the  stock  and  dividends 
{against  the  sale  qf  which  an  injunction  had  issued)  rc'tranrferred  into  the  name  qf  the  plaintif* 

THIS  case,  which  appears  in  the  Verulam  Real  Property  Reports,  vol.i.  199, 
came  on  before  nis  Honou^  the  Vice-Chancellor  on  the  19th  December, 
1844,  principally  for  an  injunction  to  restrain  the  transfer  of  900Z.  stock,  then 
standing  in  the  name  of  the  defendant,  and  also  to  restrain  proceedings  at  law 
upon  a  warrant  of  attorney,  under  the  circumstances  following : — The  plaintiff, 
a  young  man  of  weak  intellect,  had  been  originally  destined  for  the  medical  pro- 
fession, but  not  being  able  to  pass  his  exammation,  went  into  the  army,  which, 
however,  he  abandoned  in  1844,  at  which  time  he  was  about  twenty-six  years 
df  age.  He  fell  into  a  weak  state  of  health,  arising  partly  from  intemperance 
and  partly  from  a  naturally  nervous  temperament,  and  tooK  up  his  resiaence  at 
West  Cowes,  in  the  Isle  of  Wight,  in  the  same  year,  for  the  benefit  of  his 
health.  Here  he  first  became  acquainted  with  the  defendant,  who  keeps  a 
druggists  shop  called  Gloucester  House,  having  called  there  to  purchase  medi- 
dues.  During  the  course  of  conversation  which  ensued,  the  defendant  soon 
became  acquainted  with  the  history  of  the  plaintiff,  and  the  peculiarities  of  his 
character,  and  gave  him  to  understand,  in  ^eat  confidence,  that,  by  his  influ- 
ence and  instruction,  he  could  enable  the  plaintiff  to  obtain  a  physician^s  degree 
m  one  of  our  own  or  the  German  universities,  so  that  he  might  appear  in  and 

Eractise  at  Cowes  as  such.  The  defendant,  who  on  his  card,  &c.,  described 
imself  as  an  M.  D.  and  surgeon  dentist,  was  a  member  of  the  College  of 
Surgeons,  but  not  a  regular  physician.  The  defendant,  moreover,  occupied 
not  only  the  house  in  which  he  resided,  but  the  adjoining  house,  which  was 
opened  as  a  fancy  shop  for  the  sale  of  toys,  bijouterie,  stationery,  and  many 
other  articles,  under  the  name  of  Evans,  the  maiden  name  of  his  wife.  This 
house  was  called  *^  Yarborough  House,^  and  there  was  a  back  door  which  com- 
municated  between  the  two  houses.  The  plaintiff,  after  this  interview  with 
defendant,  left  Cowes,  but  having,  during  his  absence,  reconsidered  defen- 
dant's proposals,  he  returned  to  the  island  in  August,  and  preliminaries 
being  settled,  an  agreement  between  plaintiff  and  defendant  was  drawn 
lip  on  the  14th  of  September  following,  by  a  person  of  the  name  of  C.  King, 
then  the  shopman  of  the  defendant,  out  who  was  formerly  a  derk  in  an 
attorney's  ornce,  whereby  the  defendant  agreed  to  sell  all  the  furniture  and 
stock  in  trade  in  Yarl)orough  House  for  the  sum  of  1,80(M.,  and  to  let 
thef  same  premises  to  him  at  a  rent  of  60Z.  a  year,  or  at  a  weekly  rent  of  one 
(a)  Beported  bjr  G.  Qolssmith,  Eiq.,  Barrltter-at*bw. 
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guinea  and  a  half,  to  be  paid  quarterly,  free  from  all  taxes  except  the  land- 
tax  ;  possession  to  be  delivered  to  plaintiff  on  a  day  therein  named,  with  a 
proviso  that  he  should  pay  900Z.,  part  of  the  purchase-money,  at  a  given  time, 
and  four  per  cent  interest  to  be  charged  on  the  remainder  until  it  was  paid ; 
and  it  was  also  provided,  that  in  case  the  plaintiff  left  the  premises,  the  defen- 
dant was  to  have  the  refusal  of  the  business.  The  agreement  was  signed  by 
both  plaintiff  and  defendant,  and  was  entered  into  upon  the  faith  that  the  stock 
and  lurniture,  upon  a  fair  valuation,  amounted  to  1,800/.,  but  no  inventory 
was  ever  made  of  it  It  however  afterwards  appeared  that  the  only  valuaticm 
that  really  was  made,  arose  out  of  a  conversation  between  the  defendant's  wife 
and  a  Miss  Sawkins,  who  served  as  shopwoman  in  Yarborough  House, — die 
latter  stating  her  opinion  that  the  stock  was  worth  about  1,5007.,  when  the 
defendants  wife  generously  said  she  would  not  be  too  hard,  and  set  it  down  at 
1,900/.  On  the  16th  Septembo*,  the  plaintiff  being  too  ill  to  undertake  a  joum^ 
to  London,  the  defendant  procured  an  authority  in  writing  from  the  plaintiff, 
directed  to  the  plaintiff's  brt)ker  (Mr.  Hilton),  for  a  power  of  attorney  to 
procure  a  transfer  of  the  sum  of  900/.  mentioned  in  the  agreement.  It  append 
that,  during  the  course  of  some  correspondence  which  Mr.  Hilton  had  with 
plaintiff,  he  cautioned  him  as  to  the  afiair  in  which  he  was  then  engaged.  The 
plaintiff  and  defendant,  however,  attended  at  the  broker^s  office,  and  the  transfer 
was  made,  together  with  the  transfer  of  a  further  sum  of  S55/.,  out  of  wlddi 
60/.  was  paid  as  a  pupiPs  fee,  and  100/.  in  part  payment  of  the  purchase-monqr* 
In  the  month  of  October  following,  the  defendant  employed  one  Mr.  Pettis^  a 
soUcitor,  wholly  unacquainted  with  the  merits  of  the  preceding  transactions,  to 
draw  up  the  before-mentioned  warrant  of  attorney  to  secure  300/.,  which  the 
plaintiff  executed,  and  judgment  was  accordingly  entered  up  in  the  Queen's 
Bench  against  him  upon  the  same.  The  defendant  charged  the  plaintiff  with 
half  the  expense  of  the  whole  transaction.  In  N6vember  following,  from 
certain  intimations  made  by  plaintiff  to  his  sister,  the  family  became  aware,  for 
the  first  time,  of  his  real  position,  and  determined  upon  sending  their  solicitor 
to  Cowes,  who  had  the  stock  valued,  and  found  it  to  be  worth  only  SSOL ; 
whereupon  he  charged  defendant  with  having  practised  a  fraud  upon  plaintifi^ 
and  locked  up  Yarborough  House,  and  returned  to  town,  accompanied  by 
the  plaintiff.  During  the  plaintiff's  residence  at  Yarborough  House,  it  appeared 
that  defendant  and  his  wife  were  in  the  habit  of  goin^  to  and  fro  between  the 
two  establishments  of  physic  and  toys.  The  former  bill  for  the  injunction  was 
filed  on  the  S9th  November,  when  the  injunction,  ea;  parte^  was  granted  as 
above  stated.  The  cause  now  came  on  K)r  hearing,— the  object  being  to  set 
aside  the  agreement,  upon  the  ground  that  it  had  been  obtained  by  means  of 
fraud  and  gross  imposition,  and  that  plaintiff  had  signed  it  under  the  impression 
that  he  was  purchasing  the  goodwill  of  the  business ;  whereas  the  effect  of  it 
was  to  make  him  only  a  tenant  from  year  to  year,  and  that  he  had  given  a  sum 
£:>r  the  stock  in  trade  and  furniture  far  above  its  real  value. 

Bethell  and  Cohy  for  the  plaintiff. — ^We  submit  that  our  client  was^ 
throughout  the  whole  transaction,  grossly  deceived  by  the  defendant.  The 
furniture  and  stock  in  trade  had  been  agreed  to  be  sold  for  1,S00/. ;  this  was  a 
9um  more  than  double  its  real  worth,  and  the  rent  was  65/.  per  annum.  There 
was  no  valuation  of  the  stock — ^no  communication  with  the  young  man'^s  friends  ; 
whilst  plaintiff,  having  been  cautiously  excluded  from  those  s^eguards  which 
his  circumstances  and  inexperience  required,  submitted  to  the  terms  inflicted 
on  him  by  defendant.  We  have  also  a  Mr.  C.  King,  a  person  possessing  but  a 
dight  knowledge  of  law,  once  an  attomey^s  clerk,  but  then  in  the  employ  of  de* 
fendant,  undertaking  to  draw  out  nte  agreement  The  witnesses  were  also  persons 
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belongmg  to  defendant,  and  the  rnone^  was  instaiitlj  secured.  C.  King,  who  was 
then  the  shopman,  stated,  that  the  plaintiff  was  not  capable  of  taking  care  of  him* 
aelf  and  property.  Miss  Sawkins,  who,  together  with  the  tOT-i^p,  was  trans- 
ferred to  plaintiff,  considered  him  to  be  a  person  easily  imposed  upon.  Mary  A. 
Walters,  a  servant  c^  defendant,  says  he  was  not  competent  to  carry  on  business; 
All  persons,  therefore,  concur  in  giving  their  evidence  to  the  same  fact.  Defen- 
dant  has  not  examined  any  individual  to  give  his  estimate  of  the  property  against 
the  valuers  of  plaintiff  to  justify  the  price  demanded  for  the  stock ;  and  with 
the  exception  of  one  or  two  individuals,  there  is  not  a  single  person  of  respecta- 
bility who  has  come  forward  to  bear  testimony  of  the  bona  ^fidee  of  the  trans^ 
action.  The  whole  can  be  characterized  only  as  a  rank  fraud,  and  as  sudi, 
incapable  of  being,  for  one  moment,  upheld  by  this  Court. 

Sttmrij  for  the  defendant. — ^We  regret,  on  defendant's  behalf,  that  a  public 
discussion  should  have  been  had  in  reference  to  the  transaction  before  the  Court, 
or  that  defendant  should  have  shewn  any  kindness  to  plaintiff.  It  is  admitted 
by  the  evidence  that  our  client  is  a  gentleman  of  good  character.  If  he  says  he 
has  no  diploma,  is  he  therefore  incapacitated  to  ent^  into  any  contract  ?  If  so^ 
there  is  an  end  of  the  question.  His  defective  authography,  referred  to  on  the 
other  side,  has  nothing  at  all  to  do  with  it.  What  fraud  has  the  defendant  been 
guilty  of  ?  His  having  kept  a  chemist's  shop  and  bis  writing  theses  ?  The  question 
IS,  whether  the  sale  of  his  property,  his  shop,  &c.,  is  fraud.  Now  what  is  fraud? 
A  sale  at  an  undervalue  may  be  evidence  of  fraud.  A  sale  to  a  drunken  man, 
at  an  undervalue,  is  fraud.  But  if  a  young  man  comes  down  to  the  Isle  of 
Wight,  and  induces  the  defendant  to  part  with  a  valuable  business,  the  fraud  is 
on  his  side.  If  fraud  were  proved,  it  would  not  be  an  immaterial  part  of  the 
case  that  the  plaintiff  was  a  man  of  drunken  habits  and  weak  of  understanding ; 
but  the  circumstance  of  his  having  engaged  in  a  certain  transaction  does  not 
prove  fraud.  The  plaintiff  is  himself  bound  to  prove  that  he  was  imposed  upon. 
Who  were  the  persons  sent  to  estimate  the  value  of  the  business,  and  what  is 
their  evidence  ?*  That  the  business  of  the  toy-shop  produced  only  a  few  shillings 
a  week.  Miss  Sawkins  admits  that  the  situation  was  eligible.  We  do  not  know 
how  the  Court  can  part  with  the  case  without  an  inquiry  as  to  the  value  of  the 
stock  in  trade.  We  are  here  not  upon  the  diploma,  the  lectures,  the  bottles  of 
wine,  &c.,  but  the  honajidea  of  the  transaction.  But  the  plaintiff  comes  into 
court,  and  proposes  the  equity.  Give  me  back  my  900/.  stock,  and  I  will  give 
you — what  ? — a  ruined  business !  You  may  talk  as  much  as  you  please  about 
the  lectures,  the  teeth-drawing,  the  diploma,  and  the  like,  still  the  question 
remains  the  same,  i.  e.  the  sale  of  a  valuable  business. 

Now,  as  to  the  relation  of  tutor  and  pupil,  that  of  course  involves  confidence, 
but  still  that  may  be  restrained.  We  do  not  deny  that  cases  exist  as  close  as 
those  of  guardian  and  ward;  but  when  a  person  endeavours,  by  means  of 
a  smattering  of  medicine,  to  get  a  degree,  and  that  person  twenty-six  years  of 
sgOf  who  had  begun  by  studying  medicine,  comes  for  assistance  to  one  who  is 
not  a  regularly  qualified  physician,  but  possessed  of  a  moderate  de^ee  of  medical 
attainments,  and  obtains  employment  in  his  profession,  what  rektion  is  there 
arising  from  such  instruction  which  approaches  to  that  of  guardian  and  ward  ? 
Both  the  ward  and  his  property  are,  by  the  law,  placed  in  the  custody  of  the 
guardian,  and  the  existence  of  their  confidential  relation  is  material ;  but  what 
power  over  the  person  was  there,  or  what  confidence  reposed  in  Dr.  Eemot  in 
respect  to  property,  when  asked  by  a  student  to  give  hun  instruction  in  medi- 
cine ?  If  any,  where  is  such  a  doctrine  to  stop  ?  Sir  Joseph  Jeckyl,  in  the  case 
of  Oswald  V.  Fitstroy  (8  P.  Wms.  181),  says,  '^  you  cannot  measure  a  man's 
imderstanding.^'  The  plaintiff  goes  about,  buys  stock,  and  gets  married ;  bat 
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no  transaction  entered  into  with  him  is  valids  forsooth,  because  be  sometimes  gejB 
intoxicated  !  Your  Honour  observed  that  there  was  no  goodwill  nor  lease  voi 
the  agreement ;  but  we  say  that  the  agreemept  was  to  sell  the  business — that  ia 
a  sale  of  the  goodwill.  Could  Mr.  Eemot  have  renewed  the  business  or  claimed 
it  back  again  after  such  sale  ?  How  can  that  be  construed  otherwise  than  the 
goodwill  of  the  business  ?  When  the  valuation  was  made  post  litem  motam,  that 
which  would  have  formed  a  good  item  was  omitted,  namely,  the  stock  in  trade* 
The  plaintiff  complains,  that  when  the  season  was  over,  the  sale  was  small.  Th^ 
only  evidence  that  has  been  offered  as  to  the  value  of  the  property,  was  that  of 
the  valuers  who  went  down  to  depreciate  the  stock  in  trade.  (King  v.  SamleL) 
Rolt, — The  goodwill  of  a  business  gives  an  exclusive  right  of  locality,  and 
a  right  also  to  exclude  the  vendor  from  carrying  on  the  trade  near  the  place* 
The  right  of  pre-emption  retained  by  the  defenoant  is  an  evidence  of  the  bona 
Jidea ;  and  the  main  question  is,  whether  the  price  be  so  exorbitant  as  to  set 
aside  the  transaction.  It  is  idle  to  say  that  tlie  plaintiff  has  not  bought  the 
goodwill,  for  Dr.  Kernot  could  not  have  carried  on  business  near  him.  Our 
case  is  not  that  the  business  is  worth  twelve  or  fourteen  hundred  pounds  or  any 

E'ven  sum,  but  that  it  is  a  prosperous  concern.  It  may  be  what  is  called  a  dear 
irgain,  but  you  cannot  impeadi  it  on  the  ground  of  incapacity,  nor  exorbitant- 
value,  nor  as  a  matter  of  trust.  There  is  not,  moreover,  any  evidence  that  the 
plaintiff  was  taken  by  surprise,  or  that  he  fell  into  the  arrangement  in  a  moment 
of  excitement.  The  case  wpuld  be  different  did  Kernot  come  here  as  plaintiff 
for  a  specific  performance  of  the  agreement. 

Shebbeafy  on  the  same  side,  cited  NecU  v.  Morley  (9  Ves.). 

The  Vice-Chancellor. — The  most  remarkable  circumstance  in  this  case  \s^ 
that  the  incurable  vice  of  the  transaction  is  inherent  in  the  very  agreement 
itself;  and  my  impression  is,  that  no  human  being  who  understands  the  matter 
in  the  least  degree,  can  read  this  agreement  without  seeing  the  injustice  and  un- 
fairness of  it.  When  I  make  use  of  these  expressions,  do  not  let  me  be  understood 
as  at  all  imputing  any  thing  against  the  character  of  Dr.  Kernot.  My  firm  belief 
is,  that  he  did  not  understand  it — at  any  rate,  it  is  very  possible  that  he  might  not 
have  done  so ;  but  it  is  quite  plain,  upon  the  face  of  the  agreement,  as  it  appeam 
to  me,  that  it  necessarily  had  the  effect  of  giving  him  a  power  of  tyranny  over 
the  plaintiff  which  he  might  have  exercised  so  as  to  disappoint  the  plaintiff  of 
all  the  benefit  which  he  might  reasonably  have  expected  irom  the  agreement. 
Now  this  document  expresses  to  be  made  between  the  parties  as  follows :  "  The 
said  Charles  Middleton  Kernot  agrees  to  sell  the  stock  in  trade  and  household 
furniture  of  Yarborough  House,  situate  in  the  High-street,  West  Cowes,  to 
John  Peacock,  for  the  sum  of  1,300/.,  and  to  let  the  said  house  for  the  rent  of 
65/.  per  annum,  with  all  the  shop-fixtures  and  other  household  fixtures  now  in 
the  said  house  and  shop,  the  said  John  Peacock  to  take  possession  on  the  18th 
of  September,  1844.  The  said  John  Peacock  further  agrees  to  give  F.  M« 
Kernot  the  refusal  of  the  business,  if  he,  the  said  John  Peacock,  wishes  to  leave 
it ;  and  the  said  John  Peacock  agrees  to  keep  and  leave  the  said  house  in  good 
and  tenantable  repair,  as  they  now  are."  And  the  rent  is  to  be  paid  quarterly^ 
and  all  taxes,  except  the  land-tax,  to  be  paid  by  Peacock,  and  no  alterations  or  fix- 
tures removed  unless  by  written  permission  of  the  landlord :  and  Peacock  agrees 
to  pay  on  a  certain  day  the  sum  of  1,800/.  The  thing,  therefore,  intended  ip 
be  purchased  by  the  plaintiff  was  the  right  of  carrying  on  the  business  with  th^ 
stock  in  trade  in  that  place ;  and  my  attention  has  been  very  much  called  to  the 
circumstance  that  the  defendant's  witnesses  over  and  over  again  prove  what  I 
have  no  doubt  is  the  truth,  and  what  I  have  little  doubt  the  doctor  was  fullj^ 
aware  of,  namely,  that  this  Yarborough  House  was  a  most  eligible  place  lor 
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cari^ing  on  the  business  which  is  here  described,  but,  as  the  agreetnent  stands, 
the  money  might  have  been  paid  ;  Peacock  might  have  chosen  to  carry  on  the 
business ;  it  might  have  flourished ;  Doctor  Kemot  mi^t  have  known  it ;  had 
mod  reason  to  know  it  was  so,  and  might  have  given  Feaoock  notice  to  quit 
before  the  expiration  of  the  first  six  months :  and  in  what  situation,  then,  is  Pea- 
cock placed  ?  The  effect  of  such  a  notice  would  be  necessarily  to  disable  Pea* 
cock  from  carrying  on  the  business  in  this  ^*  most  eligible  place,"  and  whether 
any  thing  like  a  ftir  recompense  could  be  got  by  the  circumstance  of  his  being 
turned  out  of  possession  at  the  end  of  one  year,  by  reason  of  this  notice  to 
quit,  is  very  much  to  be  doubted,  when  it  is  observable  that  part  of  the  very 
agreement  is  that,  whether  profitable  or  not.  Doctor  Kernot  himself  is  to  have 
the  right  of  pre-emption  ;  so  that  here  there  was  a  power  given  to  the  vendor 
against  the  wishes  of  the  purchaser,  even  though  he  should  desire  to  continue 
the  business  if  he  found  it  profitable,  of  putting  an  end  to  all  the  benefit  that 
!ie  might  reasonably  have  expected  from  the  contract :  and  my  opinion  is,  that 
the  contract  carries  this  incurable  vice  with  it,  and  it  is  such  that  the  party  to 
it  who  was  the  purchaser  must  be  taken  not  to  have  understood  it.  And  I  was 
very  much  struck  with  the  circumstance  that  appears  in  Mr.  Pettis^s  examina- 
tion. Mr.  Pettis  was  called,  and,  according  to  the  new  regulations  of  the  late 
statute  to  attest  the  warrant  of  attorney,  that  was  quite  right  I  looked  over 
the  warrant  of  attorney,  in  order  to  see  whether  there  was  any  thing  on  the  face 
of  it  which  might  have  suggested  to  Mr.  Pettis  that  it  might  be  proper  to  make 
inquiries  about  the  transaction  itself,  part  of  which  was  giving  the  warrant  of 
attorney  ;  and  I  must  say  I  do  not  see  any  thing  in  the  warrant  of  attorney  that 
could  lead  Mr.  Pettis  to  put  any  question  at  sul ;  and  therefore  Mr.  Pettis,  I 
have  no  doubt,  discharged  his  duty  auite  well,  according  to  the  degree  of  infor- 
mation afforded  him  respecting  the  circumstances  in  which  he  was  called  on  to 
attest  the  warrant  of  attorney,  and  no  objection  whatever  lies  to  the  conduct  of 
Mr.  Pettis.  Then  I  find  that  Mr.  Hilton,  the  stockbroker,  when  he  is  cross- 
examined  for  the  defendant,  states  that  the  agreement  was  handed  to  him,  and  I 
think  the  expression  is,  "  I  only  partly  read  over  the  agreement,'*  and  very  likely 
Mr.  Hilton,  being  a  stockbroker,  would  not  have  his  understanding  or  the 
regular  course  of  daily  thought  in  such  a  train  as  immediately  to  apprehend  at 
a  glance  the  wretched  effect  that  was  intended  to  be  produced  by  the  way  in 
which  the  agreement  is  constructed.  Now  I  acquit  Doctor  Kemot  of  any  thing 
like  an  intention  to  do  that  for  his  own  benefit  which  appears  to  me  to  be  so 
tyrannical  and  fraudulent — I  acquit  him  of  that.  I  dare  say  the  real  fact  was^ 
tnat  neither  he  nor  Peacock  understood  what  they  were  about ;  but  my  opinion 
is,  that  as  against  Peacock  the  transaction  cannot  be  supported,  and  I  have  been 
rather  struck  with  observing,  not  only  in  this  case  but  some  other  cases  lately, 
how  the  parties  have  gradually  gone  to  beat  about  the  bush,  and  to  do  any 
thing  but  consider  the  sole  plam  point  in  the  case,  which,  if  it  were  onoe 
brought  into  discussion,  would  have  the  effect  of  deciding  the  whole.  The  effect 
^f  the  defendant's  evidence  in-this  case,  however,  is  ovify  to  make  me  feel  more 
strongly  the  very  great  injustice  which  the  agreement,  in  its  terms,  was  calcu* 
lated  to  produce,  and  whether  it  were  intended  or  not.  Whether  it  was  the  result 
of  deliberate  fraud  (which  I  do  not  believe),  it  matters  but  little  to  the  purpose 
of  my  decision,  for  I  acquit  Doctor  Kemot  of  that,  and  think  it  rather  arose 
fh>m  the  partial  remembrance  of  the  legal  terms  which  Mr.  King,  who  had 
formerly  been  an  attomcy's  clerk,  retain^,  without  having  his  understanding, 
i^bich  had  been  a  little  confused,  I  suppose,  by  legal  service  and  medical 
Operations,  so  as  not  to  let  him  see  exactly  what  was  the  true  meaning  and 
effect  of  the  words  that  he  put  down.     I  do  not  think  that  when  an  agree* 
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meat  is  to  be  drawn  up  on  the  one  side,  between  a  youiig  man  who  has  tried 
medicine  without  success,  i^ho  has  been  in  the  army,  and  found  that  will 
not  do  for  him,  and,  on  the  other  side,  by  an  eminent  German  doctor^  a 
man  of  ^reat  skill,  and  a  nmn  who  has  published  various  books,— I  do  not 
think  it  is  quite  the  right  method  of  carrying  on  an  agreement  between  two 
audb  persons,  to  call  in  a  quondam  attorney^  clerk,  then  in  the  service  of 
the  doctor,  in  order  to  conooct  the  agreement.  I  say  it  without  reproach 
to  the  parties,  but  I  do  not  think  it  was  quite  a  right  thing  to  prooeed  in 
that  way,  and  the  consequence  of  it  is,  that  an  agreement  is  made  which^ 
the  moment  I  first  saw  it,  I  felt  could  not  be  supported ;  and  nothing  that 
hag  been  ureed  in  the  hearing  of  the  cause  has  displaced  that  opinion^ 
which  fixed  itself  on  my  mind  when  I  first  read  the  2«;teement,  at  the  time 
the  case  came  before  me  on  the  motion  to  dissolve.  My  opinion  therefore 
is,  that  in  efiect  the  plaintiff  is  entitled  to  the  relief  he  has  asked  by  his 
faOl ;  and  I  feel  persuaded,  that  if  proper  advice  had  been  given  to  Doctor 
Kemot,  he  would  not  have  allowed  the  cause  to  come  to  a  nearing.  How*- 
ever,  he  has  chosen  to  do  so,  and  therefore  he  must  take  the  consequences, 
and  the  relief  the  plaintiff  a^  must  be  given  him  with  costs.  The  plaintiff 
adcs  it  on  terms,  (a) 


ROLLS  COURT, 

Wednesday y  Thnrsday,  and  Friday,  9,  10,  and  11,  and  Wednesday , 
November  16,  1846. 

Robinson  v.  Wall.  (6) 

Vendor  and  purchaser-^ l^eeifle  prnfomumet'^Sale  toUkomt  reim'tm    Reummd  bidding-^Cotti. 

T.  Cy  on  inxolvent  debtor,  hemg  entitled,  in  riff  hi  qf  hie  wife,  during  their  Joint  Ueee,  to  an  estate 
in  poeeeaeion  in  certain  lands  and  hereditamente  qf  conriderable  value,  the  ereditore*  auigneee 
entered  into  a  contract  %oHh  X.  M,for  thepurchaee  thereof,  at  the  price  or  eum  </35,000/.  L.  M. 
proposed  at  the  same  time  to  purchase  the  residue  of  the  life  interest  qf  7*.  C.*s  wife,  in  ease  she 
survived,  and  both  purchases  were  to  form  one  entire  contract.  By  the  deed  qf  arrangement,  it 
was  stipulated  that  the  assign/ess  should  put  up  the  property  to  sale  by  oueHon^  pursuant  to  the 
statutes  that  L.  AT.  should  attend,  and  bid  the  sum  qf  35,000A  ;  that  ^  ^*  Jf.  should  bid  up  to 
ihsMum  <{/' 35,000/.,  or  any  higher  sum,  and  there  should  be  no  higher  bidding,  then  the  estate  was 
to  be  knocked  down  to  him  at  the  sum  qf  35,000/. ;  but  if  the  sum  qf  35,000/.  should  not  be  the 
higheet  bidding,  and  L.  M,  should  not  think /it  to  make  any  higher  bidding,  then  the  estate  was 
mot  to  be  knocked  down  to  him,  and  At  should  not  be  bound  by  the  contract;  that  if  the  sum  qf 


(a)  On  takinff  his  seat  in  court  the  foUowiogday, 
his  Honour,  addressing  Mr.  Stuart,  said  that  he  had 


he  could,  according  to  his  view  of  the  case,  exone- 
rated Dr.  Kemot  himself  from  any  moral  imputa- 

fBcdyed  a  chril  and  respectful  letter  from  tiie  solid-  tion,  and  he  had  not  the  slightest  iotention  of  cast* 

tor  of  the  defendant,  who  seemed  to  think  some  ing  any  reflection  on  the  conduct  of  defendant's 

ohserratlons  which  he  (the  Vice- Chancellor)  made,  solicitor,  of  whom  he  knew  nothing,  hut  merely 

^riien  he  was  disposing  of  the  case,  pressed  rather  that  it  appeared  to  be  a  case  which,  to  his  Tiew, 

hardly  and  unjustly  upon  him  as  the  legal  adviser  of  could  not  be  supported.    His  Honour  concluded  by 

Dr.  Kemot.     His   Honour's  opinion   was,  that  saying  that  he  had  no  doubt  Mr.  C,  the  solicitor^ 

every  man  should  be  dealt  with  not  merely  justly  had  done  his  duty  in  a  most  exemplary  manner  for 

but  kindly ;  and  it  was  far  from  his  intention  to  say  his  client—that  he  vras  not  speaking  of  him  per- 

any  thing  with  respect  to  that  gentleman  personally,  sonally,  but  merely  making  an  observation  with  re- 

fbr  that  never  entered  into  his  mind.    It  might  be  spect  to  the  case.    Therefore,  his  Honour  begged 

reooUeeted  that  when  he  had,  in  his  judgment,  occa-  Mr.  C  most  distinctly  to  understand  that  he  k- 

sion  to  speak  about  that  part  of  the  transaction  in  gretted  the  circumstance  that  any  thing  which  he  bad 

which  Mr.  Pettis  was  concerned,  and  that  part  of  it  said  should  have  been  so  construed  by  him  to  ooca- 

which  related  prindpaUy  to  the  defendant,  he  pur-  sion  a  painful  impression  upon  his  mind,  as  such 

posdy  avoided  saying  any  tiling  more  with  respect  was  far  from  his  Honour's  intention. 

to  either  of  them  than  merely  what  related  to  the  (b)  Reported  by  J.  Macaulat,  Esq.,  Barrib- 

dreimutaiMes  of  the  ease,  and  he  did  so,  as  far  as  ter-st-law. 
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^»000;.  9kmdd  U9i  he  the  Mtghat  biddinff^  the  deed  should  ihtreupcn  become  null  and  void^-but, 
however,  at  the  option  qfJUM.;  and  that  L,  Jf.  was  not  to  he  bound  by  the  parUcuiare  and  eon- 
ditione  ifeale  differing  in  any  reepect/rom  the  terms  and  eonditione  contained  in  the  deed,  unlets 
signed  by  him  or  his  solicitor  previously  to  the  sale.  The  property  was  accordingly  put  up  to  sale 
by  auction,  which  was  stated  ttt  the  particulars  qf  saU  to  be  without  reserve,  the  particulars  of  saie 
being  approved  by  L,  MJs  eounsek  At  the  sale  several  biddings  were  made  on  behalf  qfL^M^  and 
to  a  larger  amount  than  35,000/. ;  but  the  property  was  ultimately  hnoched  down  to  W.,  the  agent 
if  F.,  at  the  sum  of  50,000/.  Brfore  the  completion  of  the  purchase,  T,  C.  died.  In  a  suitfbr 
specific  performance  of  the  contract. 

Held,  that  while  the  deed  of  arrangement  was  in  force,  the  sale  ought  not  to  have  been  proposed  to 
be  made  without  reserve:  that  the  agreement  in  ^ect  amounted  to  a  reserved  bidding;  that,  in 
the  ordinary  sense  of  a  reservation  qf  the  estate  to  the  vendors,  for  the  purpose  of  a  resale,  there 
was  no  reserve,  inasmu^  as  the  estate  was  to  be  sold  at  all  events  to  L.  M,  or  some  one  else;  but 
that  there  was  a  reserve  in  another  sense,  meaning  a  reserved  bidding  or  a  reservation  of  a  right 
to  the  vendors,  or  a  person  contracting  with  them,  to  make  a  bidding  to  enhance  or  keep  up  the 
price,  or  prevent  a  sale  at  less  than  a  certain  sum:  and  that,  ther^ore,  the  purchaser  was  not 
bound  to  complete  his  contract. 

The  purchaser,  having  by  his  answer  denied  the  agency  of  W,,  but  having  at  the  hearing  admitted 
it,  was  ordered  to  pay  so  miuch  of  the  costs  as  was  therwy  occasioned. 

THIS  was  a  suit  instituted  by  J.  T.  Robinson  and  J.  Gillett,  the  creditors* 
assignees  of  Sir  Thomas  Champneys,  an  insolvent  debtor,  to  enforce  the 
specific  performance  of  an  agreement  by  Thomas  Flight,  through  his  agend 
Wall,  to  purchase  the  estate  and  interest  of  the  insolvent  in  certain  lands  ano 
hereditaments  in  Cheshire,  Denbighshire,  Carnarvonshire  and  Flintshire,  tt 
which  he  was  entitled  in  right  of  his  wife,  Lady  Champneys,  during  their  joint 
Uves,  together  with  certain  sums  of  money,  stock,  &c.,  mentioned  in  certain 
particulars  of  sale,  under  which  the  agreement  was  entered  into. 

It  appeared  that  Sir  Roger  Mostyn,  by  his  will,  bearing  date  the  11th  of 
April,  1793,  devised  the  estates  in  question  to  his  son,  in  strict  settlement, 
with  successive  remainders  to  his  three  daughters  for  life,  and  their  sons  in  tail 
male,  with  remainders  over.  The  previous  limitations  having  failed,  in  April, 
1831,  Lady  Champneys,  the  second  daughter,  became  entitled  to  an  estate  for 
life,  with  remainder  to  her  sons  in  tail  male ;  and  Sir  Thomas  Champneys 
became  entitled  to  an  interest  in  her  life-estate  during  their  joint  lives.  On  the 
26th  of  October,  1827,  however.  Sir  Thomas  had  taken  the  oenefit  of  the  Insol- 
vent Debtors  Act,  and  his  property  became  vested  in  Mr.  Sturgis,  the 
provisional  assignee ;  but  no  creditors  assignees  bein^  appointed,  Sir  Thomas 
was  allowed  to  remain  in  possession  of  the  estates  in  which  he  became  interested 
in  April,  1831.  On  the  18th  of  August,  1885,  Sir  Thomas  again  took  the 
benefit  of  the  Act,  and  conveyed  and  assigned  his  real  and  personal  estate  to 
the  provisional  assimiee,  and  the  present  plaintiffs,  Robinson  and  Gillett,  were 
appointed  the  crecntors'  assignees.  On  the  12th  of  March,  1836,  the  provi- 
sional assignee  instituted  the  suit  of  Sturgis  v.  Champneys^  to  realize  the 
property  of  the  insolvent  in  the  first  insolvency,  and  on  the  6th  of  August 
following,  a  receiver  was  appointed.  In  this  suit  large  sums  of  money  were 
brought  into  court,  and  there  were  other  moneys  in  the  Insolvent  Court,  and 
in  the  hands  of  the  receiver.  In  this  state  of  things  an  arrangement  was  come 
to  between  the  parties,  to  pay  off  the  creditors  under  the  first  insolvency ;  and 
in  July,  1838,  accordingly,  an  application  was  made  to  the  Court  for  that 
purpose.  The  debts  under  the  first  insolvency  being  all  paid  and  satisfied, 
the  provisional  assignee  conveyed  and  assigned  all  Sir  Thomas  Champneys' 
interest  in  the  estates,  &c.,  to  the  plaintiffs,  the  assignees  under  the  second 
insolvency. 

At  this  time  Lady  Champneys  was  advanced  in  years,  and  had  no  children  ; 
and  Lord  Mostyn,  whose  wife  was  the  third  daughter  of  Sir  Roger  Mostyn, 
and  was  entitled  in  remainder  next  after  Lady  Champneys,  was  desirous  of 
purchasing  the  interest  of  the  assignees  of  Sir  Thomas  Champneys  in  the 
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estates  in  question,  as  well  as  that  of  Lady  Champneys,  expectant  upon  her 
husband'^s  death  in  her  lifetime,  for  the  purpose  of  enabling  him  and  his  son 
to  make  a  resettlement.  Proposids  were  accordingly  made  for  that  purpose,  and 
the  sum  of  35,000Z.  was  offered  to  the  assignees  for  their  interest,  and  to  Lady 
Champneys,  for  her  interest,  an  annuity  of  400Z.  a  year,  a  beneficial  lease  of 

§art  of  the  premises,  and  other  benefits.     These  terms  were  accepted,  and  a 
eed,  bearing  date  the  13th  of  August,  1838,  and  made  between  the  plaintiffs 
of  the  first  part.  Sir  Thomas  and  Lady  Champneys  of  the  second  part.  Lord 
Mostyn  of  the  third  part,  and  Batenian  and  Lawrence  of  the  fourth  part,  was 
executed  to  carry  out  the  contract.    By  this  deed,  after  reciting  (amongst  other 
things)  that  Lord  Mostyn,  being  desirous  of  purchasing  the  estates,  had  made 
two  proposals, — first,  to  pay  35,000Z.  for  the  estate  and  interest  of  Sir  Thomas 
Champneys  and  his  assignees ;  secondly,  to  grant  to  Lady  Champneys,  for 
her  interest,  a  rent-charge  of  400/.  a  year,  to  he  charged  on  a  competent  part 
of  the  hereditaments,  together  with  a  beneficial  lease  in  other  parts  thereof,  and 
other  advantages ;  that  Lady  Champneys  was  willing  to  accept  the  proposal ; 
that  the  assignees  were  of  opinion  that  it  would  be  very  advantageous  to  Sir 
Thomases  creditors  to  accept  Lord  Mostyn's  proposal ;  that  the  assignees  were 
advised  that  they  had  no  power  to  accept  the  same,  it  being  incumbent  on  thera 
to  sell  the  estates  by  public  auction,  pursuant  to  the  Insolvent  Debtors  Act 
(7  Geo.  4,  c.  57)  ;  but  that  they  were  willing  to  put  up  their  estate  and  interest 
by  auction,  and  to  sell  the  same  to  Lord  Mostyn,  if  he  should  be  the  highest 
bidder ;  and  that  Lord  Mostyn  was  willing  to  attend  at  the  sale,  and  to  bid  the 
sum  of  35,000/.  for  the  interest  of  the  assignees,  but  if  there  should  be  a  higher 
bidding,  they  were  not  to  be  bound  to  accept  that  siun :  it  was  agreed  and 
declared  (amongst  other  things)  that  Lord  Mostyn  contracted  to  purchase  the 
hereditaments  comprised  in  the  first  and  second  schedules  to  that  indenture,  for 
the  life  of  Lady  Champneys ;  that  Lord  Mostyn  should,  as  the  consideration 
for  the  purchase  of  the  estate  and  interest  of  sir  Thomas  Champneys  and  his 
assignees  in  the  premises,  pay  to  the  assignees  the  sum  of  35,000/.,  and  as  the 
consideration  for  the  purchase  of  Lady  Champneys^  interest,  should  grant  to 
trustees  named  by  her  a  rent-charge  of  400/.  a  year  for  her  separate  use  during 
her  life,  to  be  cnarged  on  part  of  the  hereditaments  comprised  in  the  first 
schedule,  together  with  a  beneficial  lease  of  the  hereditaments  comprised  in  the 
second  schedule,  &c. ;  that  the  contract  thereby  entered  into  should  be  deemed 
one  entire  contract,  so  that  Sir  T.  Champneys  and  the  assignees  should  not  be 
at  liberty  to  insist  on  the  performance  of  the  same,  so  far  as  related  to  the 
interests  intended  to  be  purchased  from  them,  leaving  any  expectant  or  ulterior 
interest  in  Sir  Thomas  and  Lady  Champneys,  or  vice  verad ;  but  if  Lady 
Champneys  should  happen  to  die  after  such  sale  by  auction,  and  such  purchase 
by  Lord  Mostyn  at  such  auction  should  have  taken  effect,  but  before  actual 
completion  of  the  purchase,  then  Sir  T.  Champneys  and  the  assignees  should 
have  a  right  to  insist  on  the  payment  of  the  35,000^,  &c.    And  it  was  thereby 
also  agreed  that  a  good  and  marketable  title  during  the  whole  life  of  Lady 
Champneys,  should  be  made  out  to  the  satisfaction  of  Lord  Mostyn  or  his 
counsel,  and  if  not,  then  either  party  was  to  be  at  liberty  to  make  void  the 
contract.     And  it  was  thereby  further  agreed  that  the  assignees  would  imme* 
diately  proceed  to  take  the  steps  directed  to  be  taken  by  the  statute  7  Geo.  4, 
c.  57,  previous  to  the  sale  of  tfie  estates  of  an  insolvent  debtor,  and  would  use 
their  utmost  endeavours  to  obtain  the  authority  required  by  that  Act  to  sell 
their  estate  and  interest  in  the  said  hereditaments ;  and  wouldf,  if  they  obtained 
such  authority,  thereupon  put  up  such  estate  and  interest  to  sale  by  auction, 
Md  permit  such  sale  to  take  place  without  any  reserved  price  or  bidding  in  the 
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nature  of  a  reserved  price,  except  so  far  as  the  proiposed  bidding  of  85,000/. 
by  Lord  Mostyn  mignt  be  so  deemed.  And  it  was  lurlher  agreed  that  if  Lord 
Mostyn  shouldf,  at  any  such  sale,  bid  up  to  35,000/.,  or  any  higher  sum,  for  sucli 
estate  and  interest,  and  there  should  oe  no  higher  bidding,  then  such  estate 
and  interest  should  be  knocked  down  to  him  at  such  bidding  of  35,000/.  ;  but 
if  such  bidding  of  35,000/.  should  not  be  the  highest  bidding,  and  Lord 
Mostyn  should  not  think  fit  to  make  any  higher  bidding,  then  such  estate  and 
interest  should  not  be  knocked  down  to  him,  and  he  should  not  be  the  pur- 
chaser thereof,  nor  in  any  manner  bound  by  the  covenants  and  agreements 
contained  in  the  indenture.  And  Lord  Mostyn  thereby  undertook  to  bid  at 
the  sale,  subject  to  the  conditions  therein  contained,  the  sum  of  35,000/.  for  the 
purchase  of  the  estate  aiid  interest  of  the  assignees ;  but  if  the  said  bidding  of 
35,000/.  should  not  be  the  highest  at  the  sale,  the  deed  was  to  be  thereupon 
null  and  void  to  all  intents  and  purposes,  but  at  the  option,  however,  of  Lord 
Mostyn.  And  it  was  thereby  also  provided,  that  Lord  Mostyn  should  not  be 
bound  by  any  particulars  or  conditions  of  sale  which  might  be  proposed  on  the 
part  of  the  assignees  for  the  purposes  of  the  sale,  diiSering  in  any  respect  from 
the  terms  and  conditions  contained  in  the  deed,  unless  a  copy  of  such  par<- 
ticulars  and  conditions  should,  previously  to  such  sale,  be  signed  by  him  or  his 
solicitor. 

There  was  another  deed  of  even  date,  made  between  Sir  Thomas  and  Lady 
Champneys  of  the  one  part,  and  Robinson  and  Gillett  of  the  other,  whereby  it 
was  stipulated  that,  if  the,  contract  with  Lord  Mostyn  should  be  prevented  by 
the  premises  being  knocked  down  to  a  higher  bidder.  Lady  Champneys  should 
not  be  bound  to  concur  in  the  conveyance  to  the  purchaser ;  and  that,  if  the 
sale  to  Lord  Mostyn  or  any  other  sale  of  the  premises  should  not  take  place 
or  should  not  be  completea  either  by  reason  of  Sir  Thomases  death,  or  from 
any  other  cause,  then  Robinson  and  Gillett  should  convey  the  premises  in  the 
first  schedule  to  Lady  Champneys  to  her  separate  use,  and  those  also  in  the 
second  schedule  after  they  had  received  35,000/.  out  of  the  rents  thereof. 

In  pursuance  of  tlie  arrangement  with  Lord  Mostyn,  a  meeting  of  the 
creditors  was  called  by  the  assignees,  which  took  place  on  the  1st  of  October, 

1838.  At  this  meeting  the  terms  of  the  arrangement  with  Lord  Mostyn  were 
stated,  and  a  resolution  was  thereupon  passed,  that  the  estate  should  be  put  up 
to  auction  on  the  10th  of  November,  1838,  and  that  the  sum  of  35,000/. 
should  be  fixed  as  a  reserved  bidding.  The  sale  accordingly  took  place  in 
pursuance  of  certain  particulars  and  conditions  of  sale  prepared  by  the 
assignees,  and,  after  some  alterations,  ultimately  approved  by  the  counsel  of 
Lord  Mostyn,  it  being  thereby  stated,  amongst  other  things,  that  the  sale 
was  to  be  without  reserve.  There  were  a  great  many  biddings  at  the  sale,  aa 
well  by  Lord  Mostyn  as  by  others,  the  highest  by  Lord  Mostyn  bdng 
49,800/.,  and  the  estates  being  ultimately  knocked  down  to  Wall,  the  agent  of 
Flight,  at  the  sum  of  50,000/.  The  usual  contract  was  entered  into,  and  a 
deposit  of  5,000/.  was  paid,  as  provided  by  the  conditions  of  sale.  A  good  deal 
of  negotiation  then  took  place  as  to  the  title,  and  difSculties  having  arisen  in 
reference  thereto,  the  purchase  was  not  completed  on  the  1st  of  November^ 

1839,  on  which  day  Sir  Thomas  Champneys  died.  Whereupon  Flight  refused 
to  perform  his  contract,  and  brought  an  action  in  the  name  of  Wall  against  the 
auctioneer  to  recover  the  deposit.  On  April,  1840,  the  assignees  filed  thdr  bill 
to  enforce  specific  performance. 

It  appeared  that  after  the  date  of  the  contract  with  Flight,  the  plaintiffs  sold 
part  of  the  real  estate  to  the  Chester  and  Crewe  Railway  Company,  under  the- 
compulsory  clauses  of  thdr  Act ;  and  they  had  also  fil^d  a  bill  against  Lady 
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Champneys  to  compel  her  to  perform  the  contract  for  the  purchase  of  the  estate 
under  the  deed  of  the  13th  August,  1838,  on  the  ground  that  the  sale  at  die 
auction  could  not  be  completed.  This  suit  Lady  Champneys  compromised  by 
paying  21,000/.  out  of  the  stock,  &c.,  in  the  Court  of  Chancery,  and  moneys 
in  the  Insolvent  Debtors  Court,  and  in  the  hands  of  the  receiver.  The  asngneea 
offered  her  the  benefit  of  the  contract  with  Flighty  but  she  decUned  it. 

In  his  answer  to  the  bill  for  specific  performance.  Flight  denied  the  agency 
of  Wall ;  but  at  the  hearing  by  his  counsel  he  admitted  it,  after  evidence  had 
been  gone  into  to  prove  it.  Flight  also  filed  a  cross  bill  of  discovery,  and  on 
a  motion  for  production  of  documents,  an  order  to  that  effect  was  made,  and 
then,  for  the  first  time,  the  two  deeds  of  the  13th  August,  1838,  were  made 
known. 

The  cause  now  came  on  to  be  heard,  and  several  defences  were  set  up;  but 
the  principal  ground  and  that  upon  which  the  Court  decided  was,  that  the 
arrangement  with  Lord  Mostyn  constituted  a  reserved  bidding,  which  amounted 
to  a  reserve,  though  the  conditions  of  sale  distinctly  stated  that  it  was  to  be 
without  reserve. 

Kindersley  (with  him  Chandle88\  for  the  plaintiffs,  contended  that  there 
was  no  reserved  bidding  at  all ;  the  only  question  bang,  whether  it  was  the  duty 
of  the  assignees  to  make  known  the  arrangement  with  Lord  Mostyn.  No  harm 
was  done,  liowever,  because  the  property  was  sold  for  a  much  larger  sum,  and  the 
defendant  was  aware  that  Lord  Mostyn  would  attend  and  bid  35,000/.  It  had 
also  been  said  that  the  assignees  were  bound  to  sell  in  six  months,  and  also  to 
get  the  order  of  the  Insolvent  Debtors  Court  to  sell  or  io  confirm  the  sale ; 
and  that  if  the  trustees  for  sale  insert  conditions  which  they  do  not  afterwards 
act  upon,  the  contract  is  void ;  but  that  is  not  the  case.  {Wright  v.  Maunder^ 
4  Beav.  512.)  (a)  As  to  the  signature  of  the  conditions  by  Lord  Most)^,  if  that 
fact,  from  its  being  too  late  put  in  issue,  has  not  been  proved,  an  inquiry  will 
be  directed. 

Turner  (with  him  Roupett  and  Rogers)^  for  the  defendants,  Flight  and 
Wall. — The  terms  of  the  agreement  between  the  vendors  and  Lord  Mostyn 
must  be  taken  most  strongly  against  the  former ;  and  it  was  thereby  stipulated 
that  Lord  Mostyn  should  have  an  absolute  unqualified  title  if  he  became  the 
purchaser  at  35,000/.,  and  he  was  not  to  be  subject  to  the  printed  conditions  of 
sale.  Then  as  to  that  clause  which  stipulated  that  if  Lora  Mostyn  should  bid 
more  than  35,000/.,  and  there  should  be  no  higher  bidding,  the  estates  should 
be  knocked  down  to  him  at  that  sum,  it  was  the  fair  construction  to  put  upon 
the  words,  that  Lord  Mostyn  was  to  have  the  property,  in  that  case,  at  35,000/1 
only,  though  he  should  bia  more.  The  agreement,  tharefore,  was  fraudulent, 
inasmuch  at  it  was  not  made  known  to  the  public ;  for  persons  going  to  a  sale, 
which  is  to  be  without  reserve,  think  every  one  is  bidding  on  the  terms  and 
conditions  set  forth  in  the  particulars  of  sale,  and  is  to  take  the  estate,  if  knocked 
down  to  hici,  accordingly.  Besides,  Lord  Mostyn's  position  as  remainder-man, 
coupled  with  his  actual  bidding  at  the  sale  according  to  the  printed  conditions^ 
as  was  supposed,  could  not  but  have  a  great  effect  upon  the  biddings  of  Flight 
and  others,  who,  seeing  Lord  Mostyn,  to  whom  the  property  was  known  to  be 
very  desirable,  bid  49,800/.,  might  easily  be  induced  to  bid  60,000/.,  with  the 
hope  of  getting  something  afterwards  for  their  bargain.  Then  as  to  a  mistake 
or  omission  in  the  agreement,  the  Court  cannot  rectify  it  and  then  carry  it  into 
effect.    {Wheeler y.  Collier y  1  M.  &  M.  123 ;  E.v  parte  Sidebothamy  Re  Bar^ 

(a)  In  Wright  y.  Maunder^  it  was  hdd  that  the  does  not  siricUy  comply  with  the  maimer,  &e.  of 
1  &  2  Vict.  c.  110,  8.  47  (InsoWent  Debtors  Act),  seUing  real  estate  as  directed  by  the  creditors,  the 
U  directory  only ;  so  that  although  the  assignoe     contract  is  not  Toid. 
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rington,  S  M.  &  A.  146.)  It  was  not  enough  to  say  that  Lord  Mostyn  would 
bid '86,000/.  at  the  sale,  but  the  assignees  ought  expressly  to  have  stated  in  the 
particulars  the  provisions  of  the  deed  of -arrangement ;  and  the  omission  of  such 
statement  is  equivalent  to  a  misrepresentation  of  the  real  facts  of  the  case,  of 
which  the  defendant  was  in  ignorance  till  the  production  of  the  deed  of  August, 
18S8,  in  consequence  of  the  bill  of  discovery  which  he  had  filed.  M oreover, 
the  plaintiffs  have  waived  their  right  to  a  specific  performance  by  a  voluntary 
sale  of  part  of  the  property  to  the  Chester  and  Crewe  Railway  Company. 
They  also  filed  a  bill  against  Lad^  Champneys  to  compel  her  to  perform  her 
oontract  under  the  second  deed  of  August,  1838,  on  the  ground  that  the  sale 
at  the  auction  had  not  been  completed ;  and  this  suit  they  compromised  in 
consideration  of  receiving  21,500/.,  for  which  they  took,  in  part  payment,  all 
the  funds  in  the  Court  of  Chancery,  and  the  Insolvent  Debtors'  Court, 
which,  by  their  contract  at  the  auction,  they  had  sold  to  Mr.  Fh'ght.  On  these 
sUnas  so  withdrawn  Mr.  Flight  has  a  lien  for  his  deposit  of  5,000/ ,  in  case  no 
title  can  be  made  out.  And  yet,  after  all  this,  they  come  here  for  what  they 
call  specific  performance ;  but  their  bill  is  merely  a  bill  seeking  payment  of 
a  sum  of  money,  specific  performance  being  out  of  the  question.  On  the  subject 
of  specific  performance  they  cited  KnatchbuU  v.  Grueber  (8  Meriv.  1£4) ; 
Harnett  v.  Yielding  (2  Sch.  &  Lef.  549)  ;  Cadman  v.  Horner  (18  Ves.  10) ; 
Dams  V.  Symanda  (1  Cox,  402)  ;  Viscount  Clermont  v.  Tasburgh  (1  Jac.  & 
W.  112)  ;  Meadows  v.  Tanner  (5  Mad.  34) ;  Brealey  v.  Collins  (1  Y.  817)  ; 
Rea  V.  Marsh  (3  Y.  &  Jer.  831) ;  Withy  v.  Cottle  (1  Sim.  &  Stu.  174) ; 
IMoret  V.  Rothschild  (1  Sim.  &  Stu.  590)  ;  and  Holland  v.  Eyre  (2  Sim. 
&  Stu.  194). 

Biltony  for  the  auctioneer,  who  had  been  made  a  party. 

Kindersley,  in  reply. 

Judgment. — November  16,  1846. 

The  Masteb  of  the  Rolls. — This  bill  is  filed  for  the  specific  performance 
of  an  agreement  entered  into  by  the  plaintiffs,  as  assignees  of  the  estate  of  Sir 
Thomas  Champneys,  an  insolvent  debtor,  for  the  sale  of  the  estate  and  interest 
of  the  insolvent  in  certain  property  of  his  wife  to  the  defendant  Flight,  who, 
by  his  agent.  Wall,  became  the  purchaser  thereof  by  auction.  Lady  Champ- 
neys, the  wife,  was  entitled  for  her  life  in  possession  to  estates  of  great  value ; 
and  the  interest  of  the  husband  therein  was  vested  in  the  plaintiffs  as  assignees, 
and  they  were  desirous  to  sell  the  same. 

Sir  Thomas  and  Lady  Champneys  were  both  of  them  considerably  advanced  in 
years,  and,  in  default  of  issue  of  Lady  Champneys,  the  estates  were  limited  to 
Lady  Mostyn  for  life,  with  remainder  to  her  son  in  tail ;  and  under  the  circum-^ 
stances.  Lord  Mostyn  was  desirous  of  purchasing  the  whole  estate  and  interest  of 
Lady  Champneys,  as  well  the  interest  which  had  become  vested  in  the  assignees  of 
her  husbana,  as  the  estate  and  interest  which,  subject  to  that  interest,  remained 
in  herself;  and  with  a  view  to  effect  that  object.  Lord  Mostyn  made  certain 
proposals  to  the  assignees  and  Lady  Champneys  resf>ectively.  The  assignees 
were  aware  that  a  sale  by  them  could  only  be  valid  if  made  by  auction,  and 
thinking  the  offer  made  by  Lord  Mostyn  advantageous,  they  endeavoured  at 
the  same  time  to  secure  to  the  creditors  of  the  insolvent  the  benefit  of  the 
contract  with  Lord  Mostyn,  and  also  a  better  bargain,  if  it  could  be  obtained, 
by  auction.  Their  object  was  laudable,  whatever  might  be  the  difficulty  of 
attaining  it.  On  the  other  hand,  Lord  Mostyn  did  not  wish  to  purchase  the 
interest  of  the  assignees,  unless  he  could  also  purchase  the  interest  of  Ladv 
Ciiampneys,  and  hu  proposals  for  the  purchase  of  the  several  interests,  though 
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necessarily  distinguished  in  respect  of  the  conriderations,  the  payment  of  the 
purchase-money,  and  the  conveyance,  were  intended  to  be  the  foundation  of  one 
entire  contract.  The  offer  of  Lord  Mostyn  was  to  pay  85,0002.  for  the  interest 
of  Sir  Thomas  Champneys  and  the  assignees  in  the  estates,  and  in  certain  stocks 
and  sums  of  money  to  which  the  assignees  were  entitled ;  and  he  proposed  to 
purchase  the  interest  of  Lady  Champneys  for  an  annuity  of  400/.  a  year,  for 
the  lease  of  a  certain  portion  of  the  estates,  and  other  considerations.  An 
agreement  was  come  to,  and  was  expressed  in  a  deed  made  between  the  plaintiflfs 
of  the  first  part.  Sir  Thomas  and  Lady  Champneys  of  the  second  part.  Lord 
Mostyn  of  the  third  part,  and  Bateman  and  Lawrence  of  the  fourth  part« 
The  deed  recited  that  tne  assignees  were  of  opinion  that  it  would  be  extremely 
advantageous  to  the  creditors  of  Sir  Thomas  Champneys  under  the  second 
insolvency  to  accept  the  proposal  of  Lord  Mostyn  to  purchase  the  insolvent's 
interest ;  but  they  were  advised  that  they  had  no  power  to  accept  it,  and  that 
it  was  their  duty  to  sell  the  interest  of  the  assignees  by  public  auction^  as 
directed  by  the  statute ;  that  they  were  willing  to  put  up  such  interest  to  be 
sold  by  public  auction,  and  to  sell  the  same  to  Lord  Mostyn,  if  he  should  be 
the  highest  bidder ;  and  that  Lord  Mostyn  was  to  attend  at  the  sale,  and  bid 
85,000/.  for  the  purchase  of  the  interest  sold,  on  the  understanding  that, 
if  a  higher  bidding  should  be  made  at  such  sale,  the  same  should  be 
accepted,  and  the  assignees  should  not  in  that  event  be  required  to  accept 
the  sum  of  35,000/.  And,  after  other  recitals,  it  was  witnessed  that  Lord 
Mostyn  contracted  to  purchase  the  interest  sold  by  the  assignees,  and,  as  the 
price  for  the  same,  to  pay  to  the  assignees  the  sum  of  36,000/.,  and,  as  the 
price  or  consideration  for  the  purchase  of  the  interest  of  Lady  Champneys,  to 
pay  her  the  consideration  therein  mentioned  ;  and  the  contract  was  to  be  deemed 
one  entire  contract,  so  that  the  assignees  should  not  be  at  liberty  to  insist  on 
the  performance  of  the  same  as  to  their  interest,  leaving  any  expectant  or 
ulterior  interest  in  Sir  Thomas  and  Lady  Champneys,  or  vice  versa.  But  if 
Lady  Champneys  happened  to  die  after  tne  sale,  and  Lord  Mostyn^s  purchase 
at  the  auction  should  have  taken  effect,  but  before  completion  thereof,  then  the 
assignees  and  Sir  Thomas  Champneys  might  insist  on  the  payment  of  the 
35,000/.  and  on  the  other  terms  mentioned.  And  it  was  agreed  that  a  good 
and  marketable  title  to  the  estate  during  the  whole  life  of  Lady  Champneys 
was  to  be  adduced  as  therein  mentioned ;  and  if  such  title  should  not  be  made 
out  to  the  satisfaction  of  Lord  Mostyn  or  his  counsel,  either  party  was  to  be  at 
liberty  to  make  void  the  contract ;  and  the  assignees  were  to  take  the  necessaiy 
steps,  and  use  their  best  endeavours,  to  obtain  authority  to  sell  the  estate,  and 
were,  if  they  obtained  it,  to  put  up  their  estate  and  interest  for  sale  by  public 
auction,  and  to  permit  such  sale  to  take  place  without  any  reserved  price,  or 
bidding  in  the  nature  of  a  reserved  price,  save  and  except  so  far  as  the  pro« 
posed  bidding  of  the  sum  of  35,000/.  by  Lord  Mostyn  might  be  deemed  a 
Kserved  price  or  bidding ;  and  if  Lord  Mostyn  should  at  such  sale  bid  up  to 
and  the  sum  of  d5,000r,  or  any  higher  sum,  for  such  estate,  right,  or  interest, 
and  there  should  be  no  higher  bidding,  then  the  estate  was  to  be  knocked  down 
to  him  at  such  bidding  of  35,000/. ;  but  if  such  bidding  of  35,000/.  should  not 
be  the  highest  bidding  at  such  sale,  and  Lord  Mostyn  should  not  think  fit  to 
make  any  higher  bidding,  then  it  was  agreed  that  such  estates  should  not  be 
knocked  down  to  him,  and  that  he  should  not  be  the  purchaser,  or  bound  by 
the  contract;  and  he  undertook  to  bid  at  the  sale,  subject  to  the  conditions 
contained  in  the  deed,  the  sum  of  85,000/.  for  the  purchase  of  the  estates  and 
interest  of  the  assignees ;  but  if  the  bidding  of  35,000/.  should  not  be  the 
highest  at  the  ssk,  the  deed  should  be  thereupon-^at  the  option^  however,  of 
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Xtord  Mostyn— null  and  void  to  all  intents  and  purposes.  And  it  was  provided) 
.that  Lord  Mostjn  should  not  be  bound  by  any  particulars  or  conditions  of  sale 
.¥i[bich  might  be  prepared  on  the  part  of  the  assignees  for  the  purpose  of  the 
JQtended  sale  by  auction,  differing  in  any  respect  from  the  terms  and  conditions 
tc<H^tained  in  the  deed,  unless  copies  of  such  particulars  and  conditions  should^ 
previously  to  such  sale,  be  signed  by  him  or  his  solicitor.  There  were  othor 
terms,  which  do  not  appear  to  me  necessary  to  be  noticed  on  the  present 
occasion. 

By  this  deed,  as  it  appears  to  me,  the  assignees  secured  a  bidding  of  85,000/L, 
not,  as  in  the  ordinary  case  of  a  reserved  bidding,  with  a  view  of  buying  in  the 
estate  for  the  vendor  himself,  and  having  a  resale  in  case  no  higher  price  should 
be  offered,  but  in  pursuance  of  their  contract,  and  for  the  benefit  of  the  insol- 
vent'^s  estate,  with  a  view  to  secure  the  estate  sold  to  their  own  conditional 
.vendee.  Lord  Mostyn,  for  the  sum  of  36,000^,  in  case  no  higher  price  should 
be  offered.  Whether  this  was  to  be  deemed  a  reserved  bidding  seems  to  have 
.been  considered  doubtful,  but  it  was  stipulated  that  there  should  be  no  other. 
By  the  deed  Lord  Mostyn  was  to  have  a  |s;ood  and  marketable  title,  and  was  not 
to  be  bound  by  the  particulars  and  conditions  o£  the  intended  sale  by  auctions* 
.unless  simed  by  himself  or  his  solicitor.  He  was  to  be  released  from  his- 
contract  if  there  was  any  higher  bidding,  and  he  did  not  think  fit  to  bid  still 
.higher.  And  there  was  the  extraordinary  provision,  that,  if  be  bid  higher  than 
85,000/.,  and  there  was  no  other  bidding  higher  than  his,  then  the  estate  shoulif 
be  knocked  down  to  him  for  35,000/.  i  can  scarcely  think  that  the  intention- 
of  the  parties  was  such  as  the  words  of  the  clause  purport  to  express  it  to  have- 
'  been ;  they  seem  to  be  repugnant  to  the  intention  which  is  to  be  collected  from- 
other  parts  of  the  deed ;  and  if  the  question  had  arisen  between  the  assignees^ 
and  Lord  Mostyn,  they  mi^ht  have  been  able  to  shew  that  he  was  bound  to  pay 
.the  full  amount  of  his  bidding,  even  in  the  case  contemplated  by  the  clause. 

At  a  meeting  of  the  creditors  held  on  the  1st  of  October,  1838,  it  was  pro*- 
posed  and  resolved  that  the  estate  and  interest  of  the  assignees  should  be  sold 
on  the  10th  November  then  next;  and  it  was  also  agreed  that  the  sum  of 
35,000/.  should  be  fixed  as  the  reserved  bidding.  This. resolution  was  passed 
on  what  is  stated  to  have  been  a  full  explanation  of  the  state  of  the  insolvents 
.estate ;  and  on  reading  the  several  deeds  executed  by  the  parties  to  the  arrange- 
ment entered  into  by  the  assignees,  I  must  consider  that  the  reserved  bidding 
,mentioned  in  the  resolution  had  reference  to  the  agreement  with  Lord  Mostyn, 
by  which  a  bidding  to  the  amount  of  35,000/.  was  secured.  It  seems  to  have 
been  thought  that  the  stipulation  with  Lord  Mostyn  ought  to  be,  or  at  least 
jnigbt  be,  deemed  a  reserved  bidding. 

The  sale  took  place  on  the  10th  November,  1838 ;  the  particulars  and  con- 
ditions had  been  printed  and  published ;  and  it  was  expressly  stated  in  the 
particulars  that  the  property  was  to  be  sold  without  reserve,  and  no  reference 
.was  made  to  the  contract  with  Lord  Mostyn.  The  conditions  of  sale  were 
apecial,  and  not  in  all  respects  such  as  Lord  Mostyn  was  bound  by,  according 
to  the  terms  of  the  deeq,  unless  they  were  previously  signed  by  him  or  his 
solicitor.  It  is  said  that  there  were  many  biddings  at  the  sale^  and  that  the 
biddings  made  on  behalf  of  Lord  Mostjm  ultimately  reached  the  sum  of 
49,800/.  The  defendant  Flight,  by  his  agent  Wall,  bid  50,000/.,  and  signed 
the  contract,  as  usual  in  such  cases. 

On  the  1st  of  November,  1839,  Sir  Thomas  Champneys  died,  and  thereupon 
the  interest  of  the  assignees,  except  as  to  sums  already  accrued,  ceased.  The 
bill  was  filed  in  April,  1840.  It  is,  in  form,  a  bill  for  the  specific  performance 
of  the  agreement,  but  the  object  is  to  compel  Flight  to  pay  a  very  large  sum  of 
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jDOney  for  a  conipatatiyely  small  consideration,  to  perfonn  a  contract  whidi,  m 
ooasequence  of  the  early  death,  of  Sir  Thomas  Coampnejs,  had  proved  to  lie 
a  very  losing  bargain.  The  performance  is  resisted  on  several  grounds :  the 
first  is,  that  the  estate  was  professed  to  be  sold  without  reserve,  and  was  in  fact 
sold  without  any  notice  being  given  of  the  agreement  with  Lord  Mostyn,  bj 
which  a  bidding  of  35,000/.  was  secured,. and  by  which  Lord  Mostyn  was 
brought  into  competition  with  the  public,  under  a  private  agreement  with  the 
vendors,  which  gave  him  advantages  over  them.  By  that  agreement,  as  it  stood» 
his  risk  was  less  than  that  of  the  others,  who  therefore  did  not  bid  in  competition 
on  £edr  or  equal  terms,  or  on  the  equal  terms  which  may,  and  ^nerally  do, 
exist  among  persons  who,  from  eveiy  variety  of  motive  and  capnce,  and  with 
different  degrees  of  knowledge  and  intelligence,  may  be  in  competition,  as  to  the 
price  to  be  given  for  the  property  sold,  out  oq  unequal  terms,  in  which  the 
advantage,  if  any,  was  given  to  Lord  Mostyn  by  private  arrangement  with  the 
vendors.  It  is  said,  indeed,  that  the  advantage  appearing  to  oe  ^ven  by  the 
deed,  in  respect  of  the  title  or  the  particulars  of  the  sale,  was  not,  in  fact,  pos- 
seaued  by  Lord  Mostyn^  because  his  counsel  had  approved  of  the  conditions; 
and  it  a{^)ears  that  the  deed  which  contains  the  agreement  was  not  introduced 
into  the  case  till  it  was  too  late  to  allege  and  prove  any  facts  by  which  the 
apparent  effect  of  it  might  have  been  traversed.  It  might,  if  this  cause  had 
tum^  on  that  point  alone,  have  been  proper  to  direct  an  inquiry  on  the  subject. 
But,  independently  of  that  point,  which  is  by  no  means  immaterial,  I  am  oF 
opinion,  tnat,  while  this  deed  was  in  force,  the  sale  ought  not  to  have  been 
pEoposed  to  have  been  made  without  reserve.  In  one  sense,  indeed,  there  was 
no  reserve.  A  reservation  of  the  estate  to  the  vendors,  for  the  purpose  of 
rraale,  was  not  contemjdated  or  provided ;  the  estate  was  to  be  sold,  in  anj 
event,  either  to  Lord  Mostyn  or  some  higher  bidder;  but  in  another  view^ 
a  reserve  has  been  justly  considered  to  mean  a  reserved  bidding,  or  a  rese^- 
vation  of  a  right  £Dr  the  vendor  to  make  a  bidding  for  the  purpose  of  enhancing 
or  keeping  up  the  price,  or  preventing  the  estate  from  being  sold  for  less  than 
a  certain  sum.  Now  Lord  Mostyn,  by  his  i^reement,  had  made  it  his  duty — 
he  had  entered  into  an  obligation  with  the  assignees — ^to  advance  the  price  at 
least  to  85,000/.,  to  prevent  the  estate  from  l^ing,  or  seeming  to  be,  sold  for 
less  than  that  sum ;  and  it  does  not  appear  to  me  to  make  any  substantial  dif- 
ference whether  such  a  bidding  is  made  by  the  vendors  personally,  or  by  the 
agent  immediately  employed  by  them,  or  by  a  person  who,  for  considerations 
moving  from  them,  has  entered  into  a  contract  with  them  to  do  it.  In  this  case, 
after  the  S5,000/.  had  been  obtained  by  successive  biddings^  Lord  Mostyn,  as 
far  as  the  price  alone  was  concerned,  might  be  in  a  fair  competition  with  other 
bidders.  The  highest  bidder  was  to  be  the  purchaser  truly  without  reserve. 
But  the  auction  appears  to  me  to  have  commenced  in  error ;  it  was  from  the 
*  beginning  tainted  with  reserves,  whilst  it  professed  to  be  without  reserve ;  and 
when  we  add  to  this  the  situation  in  which  Lord  Mostyn  stood,  in  consequence 
of  that  which  the  parties  called  the  entire  contract,  and  the  interest  which  he 
had  acquired,  that  which  he  agreed  to  buy  from  Lady  Champneys,  I  think, 
in  the  absence  of  any  notice  of  this  agreement,  and  on  a  sale  professing  to  be 
without  reserve,  the  auction  was  not  prmerly  conducted,  and  the  contract 
thereupon  entered  into  is  not  a  contract  of  which  this  Court  ought  to  decree 
a  specific  performance ;  and  I  am  therefore  of  opinion,  that,  on  these  grounds, 
ttoa  without  relying  on  the  other  objections  raised  by  the  defendant,  this  bill 
must  be  dismissed. 

On  the  iniestiim  of  costs,  I  think,  generally  speaking  in  such  cases,  if  the  bill 
is  dismissed^  it  ia  dismissed  with  costs.    I  have  some  hesitation  as  to  the  whole 
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eosts  in  this  cms.  I  find  it  now  admitted  that  Mr.  Flight  was  bound  by  the 
ecmtract  with  Wall,  and  that  Wall  was,  in  substance  and  effect,  his  agent. 
I  have  had  no  explanation  given  to  me  of  these  circumstances.  What  I  find  is 
a  statement  in  his  answer,  insisting  that  he  was  not  bound  W  the  contract  with 
Wall ;  and  I  find  now,  without  explanation,  an*  admission  by  the  parties,  that 
he  is  bound  by  the  contract  with  Wall.  My  0|nnion  is,  that  any  expense  which 
has^  been  occasioned  by  that  allegation  in  his  answer  ought  to  be  paid  by  him, 
and  deducted  from  the  other  costs  of  the  suit,  provided  there  is  nothing  more 
in  the  matter. 


ROLLS  COURT. 

Wednesday  and  Thursday ,  June  3  and  4,  and  Tuesday,  July  28^  1846. 

LOCEHART  V.  HaBDT.  (g) 

Mofifiajfa^^lMktff  cam  omre    Pari  e&nmmiim    Jbragfomrfr— I.tf«gy— -Ji/gr^t^. 

/,  W.f  a  mortgayteimfee  qf  euHam  eopj^Md  eaiaSUf  oimfttid  ik€  dtbi  tker^  gtemred,  and  e<m^ 
veyed  the  etiatti  ta  A.  B.,for  Me  pmrposa  of  %imrmg  a  turn  qf  HMfMy  adometd  to  him.  Being 
entitled  to  the  mortgage  inierett  qf  the  original  mortgage^  and  to  the  equity  qf  redemption  of  the 
secondary  mortgage,  and  being  aleo  teieed  of  another  et/d/e,  mthjeci  to  a  mortgage  thereof  to  the 
»ame  A,  B»,  J.  W,  made  hie  wiH,  and  thereby  deneedthe  eopykM  e&iatet  to  B.  X.,  hie  eitter^in* 
law,  for  life,  wiih  remainder  to  her  danghier  in  fee;  and  the  other  eetate  to  J,  L,^  hie  nephew,  tn 
fee,  **  he  paying  the  mortgage  thereon,"  In  apart  qf  the  will,  called  a  eehedule,  he  gave  A.  B.» 
to  whom  he  had  made  both  mortgagee,  2»000/.  *'  through  the  medium  qf  hie  exeeutore,  to  exone-^ 
rate"  the  eeeond  mortgage,  and  1,006/.  '*  to  clear  in  part"  the  copyhold  mortgage.  He  then, 
demeed  the  reeidme  qfhie  real  and  pereonal  eetate  to  hie  eateeedoref "  m  aid  qfpaymeni  of  hie  debte 
and  legaeiee"  After  the  teetaior'e  decease,  the  rqfreseniatioes  qf  A.  B.forecheed  the  mortgage 
of  the  copyhold  eetates,  both  original  and  derivatioe  .• — 

Held,  first,  that  the  devisees  qf  the  copyhold  estates,  notwithetanding  the  fereeloeure,  were  entitled 
to  the  SUM  of  1»000/.  M  gioen  to  clear  in  part  the  mortgage  thereon;  eeeondfy,  that  the  deoisee  if 
the  other  estate  was  not  entitled  to  have  it  exonerated  wholly  out  of  the  teetaior*s  general  personal 
estate,  but  only  to  the  extent  qf  2,000/. ;  and  thirdly,  thai  the  1,000/.  legacy  wae  to  be  payable 
with  interest  at  hi.  per  cent,  from  one  year  after  the  testator's  death,  the  mortgage  being  at  that 
rate  of  interesti 

EXCEPTIONS  having  been  taken  to  the  Master's  report  in  this  case,  they 
were  argued  and  disposed  of  {videsupra^n,  S87),  and  the  cause  now  came 
before  the  Court  on  further  directions.  John  Wastie,  the  testator  in  the  cause 
{vide  supray  p.  S84),  being  a  mortgagee  of  the  Fieldhead  copyhold  estate,  had 
assigned  the  debt  seeured  thereon,  and  conveyed  the  estate  itself,  subject  to 
redemption,  to  Mr.  Browne,  as  a  security  for  the  sum  of  1,600/.  advanced  on 
loan.  The  testator  was  also  entitled  to  an  estate,  called  the  Buttermere  estate, 
situate  in  the  county  of  Wilts,  subject  to  a  mortgage  thereof  to  the  same  Mr. 
Browne,  to  secure  to  him  three  several  sums,  amounting  in  all  to  4,600/. 

In  this  state  of  his  property  and  under  these  circumstances,  the  testator  made 
his  will,  dated  the  7th  ot  August,  1835,  and  thereby  devised  his  Buttermere 
estate  in  the  manner  following : — ^<  I  give  and  devise  to  my  nephew,  James 
Lockhart,  Esq.,  all  my  manor  lands  at  Buttermere,  in  the  county  of  Wilts,  to 
hold  to  him  and  his  heirs  for  ever,  he  paying  a  mortgage  thereon  J*  In  another 
clause  of  his  will,  he  devised  his  interest  in  the  Fieldhead  estate  in  these  terms : 
"  I  give  and  devise  to  Elizabeth,  the  wife  of  my  dear  brother,  James  Lockhart, 
all  my  house  and  lands,  called  Fieldhead,  and  rights  of  common,  now  in  the 

(«)  Bcported  by  /.  Macaulat,  Esq.,  Barriiter-st-lsw. 
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occupation  of  Mr.  Arden  as  my  tcDant,  situate,  lying,  and  bring  in  the  paridi 
of  Hawkshead,  in  the  county  ol  Lancaster,  together  with  aU  righta  of  common 
and  turbary,  but  for  her  soJe  and  separate  use  only,  during  her  life ;  and  fmm 
and  after  her  decease,  I  ^ve  and  devise  the  said  house  and  lands,  wii\iit^  ricrhts 
and  appurtenants  aforesaid,  to  Elizabeth  Lockhart,  daughter  ot  my  saidbTotter 
by  Elizabeth,  his  wife,  and  to  her  heirs  for  ever.'*     The  testator  theiv  gave  A 
the  rest  and  residue  of  his  real  and  personal  estate  (except  an  Irish  moTigase^ 
which  he  directed  to  be  applied  as  therein  mentioned)  to  Jolm  Hardy  and  hi 
heirs,  in  trust,  "to  aid  in  payment''  of  his  debts  and  legades.    In  what  he 
called  a  schedule  to  his  will,  the  testator  made  several  pecuniary  fispositions, 
and  among  others,  he  gave  "  to  Mr.  Browne,  through  the  medium  of  my  execu- 
tors, 2,000/.,  they  being  directed  therewith  to  exonerate  my  Buttermere  man- 
gage  ;  and  to  them  1,000/.  to  clear  in  part  my  Fieldhead  mortgage  ;^  and  thete 
was  this  further  clause :  "  Mr.  Hardy  and  his  heirs  to  throw  into  the  general 
fund  for  payment  of  debts  and  legacies ;  purchasers  need  not  look  to  the  appli- 
cation of  their  purchase-money,  the  additional  sum  of  the  produce  of  Luggers- 
ball  being  thrown  into  the  mass.^ 

After  the  testator'^s  death,  the  representatives  of  Mr.  Browne,  who  was  also 
dead,  foreclosed  the  mortgage  of  the  Fieldhead  estate  against  both  the  original 
mortgagor  and  Mr.  Wasties  representatives  (vide  suprd,  p;  286),  and  several 
suits  were  instituted  for  the  administration  of  the  testator^s  estate ;  and  at  the 
hearing  on  the  5^th  of  February,  1889,  a  decree  was  made  therein,  and  it  was 
referred  to  the  Master  to  make  certain  inquiries.  The  Master  having  made  his 
report,  the  causes  now  came  on  again  upon  further  directions,  the  principal 

Questions  for  the  opinion  of  the  Court  being,  first,  whether,  having  regard  to 
le  foreclosure  of  tne  mortgage  of  the  Fieldhead  estate,  the  devisees  thereof 
were  entitled  to  the  benefit  of  the  legacy  of  1,000/.  given  b^  the  testator,  to  be 
applied  in  part  discharge  of  the  mortgage  to  which  their  interest  in  the  estate 
was  subject ;  and  secondly,  whether  the  devisee  of  the  Buttermere  estate  was 
entitled  to  have  the  same  exonerated  out  of  the  testator'^s  general  estate  from  the 
whole  of  the  mortgage  thereon,  or  only  to  the  extent  of  the  legacy  of  2,000/., 
expressly  given  for  that  purpose. 

ICindersley  (with  him  LJoyd)^  for  James  Lockhart  the  younger,  the  devisee 
of  the  Buttermere  estate,  contended  that  the  testator'^s  personal  estate  oueht  to 
be  appUed  in  exoneration  of  the  mortgage  on  the  Buttermere  estate,  and  that 
the  words,  "  he  paying.  Sec,"  were  only  equivalent  to  the  words,  **  subject 
thereto,^  which  were  hdd  not  to  mean  that  the  devisee  was  to  take  cum  onere  ; 
but  on  the  subject  of  exoneration  they  cited  Gower  v.  Mead  (2  Prac.  Chan. 
2),  (a)  and  as  to  a  mistake  in  the  amount  of  the  legacy,  they  also  cited  Milner 
v.  Milner  (1  Ves.  sen.  186) ;   Clarke  v.  Guise  (2  Ves.  617)  ;  Brackenbury  v. 
Brackenhury  (2  Eden,  275) ;  Phillips  v.  Chamberlain  (4  Ves.  61)  ;  Garvey  v. 
Hibberi  (19  Ves.  125)  ;  Darners  v.  Manning  (2  Bro.  C.  C.  18). 

Roupell  and  Ellis^  for  the  surviving  executor. 

Tinney  and  H.  Clarke^  for  the  devisees  of  the  Fieldhead  mortgage. 

Teed^  Hardy ,  Bailey ^  and  Trawer,  &c.,  for  other  parties. 

Turner  (with  him  Shapter),  for  James  Lockhart  the  elder,  the  testator's 
heir-at-law. — As  to  the  question  of  the  exoneration  of  the  whole  of  the  Butter- 
mere mortgage,  or  only  to  the  extent  of  2,000/.,  it  is  said  that  the  words  **  he 
paying,  &c.,  are  equivalent  to  the  words  "subject  to  the  mortgage;**  but 
there  is  an  essential  difference,  for  the  words  "  subject,  &c.,*'  are  only  descrip- 
tive of  the  testator's  interest  in  the  estate,  and  do  not  prevent  exoneration. 

(a)  Gower  r.  Mead  wis  a  detise  to  J.  N.,  upon     legades ;  and  yet  the  penoaal  estate  w&8  applied,  in. 
condition  that  he  shonldpay  the  testator's  debts  and     ease  of  the  real,  to  their  discharge. 
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t  (Serle  v.  St  EUw,  9  P.  Wins.  886.)  (a)    Besides,  why  should  the  testator  give 

I  the  directioDS,  which  he  has  eiven,  as  to  the  part  payment  of  this  particular 

[  debt^  if  he  meant  it  merely  to  oe  paid  out  of  the  general  personal  estate,  in  the 

same  manner  as  his  other  debt  ?     There  is  surely  some  distinction  thereby 

intended.     {Hancoa  v.  Abbey^  11  Ves.  179 ;  (6)  ff^elhy  v.  Rockclife,  1  Russ. 

&  Myl.  671 ;  (c)  Evans  v.  Cockeram,  1  Coll.  C.  C.  488.)  (d)     The  rest 

and  residue  of  the  real  and  personal  estate  is  given  to  the  trustee  for  myment  of 

I  debts  and  legacies ;  and  the  testator  says,  ^^  I  will  exonerate  the  Buttermere 

^  mortgage  to  the  extent  of  ^000/.'' 

Kindersley,  in  reply. 

Jt^dgmenL — Jtdy  28. 

The  Master  of  the  Rolls. — In  August,  1831,  a  copyhold  estate  called 

I  Fieldhead  was  vested  in  fee,  by  way  of  mortgage,  in  John  Wastie,  the  testator 

in  the  cause,  for  the  purpose  of  securing  to  him  two  considerable  sums  of 

money  due  and  owing  by  William  Henry  Smith,  who  was  entitled  to  the 

equity  of  redemption ;  but  Mr.  Wastie,  having  borrowed  from  William  Browne 

a  sum  of  1,600/.,  executed  to  him,  for  the  purpose  of  securing  payment  of  that 

I  sum,  an  assignment  of  the  debt  due  from  Smitn,  and  a  conveyance  of  the  Field** 

head  estate,  subject  to  redemption  by  himself, '  from  Browne,  and  at  the  date 

'  of  bis  will  Mr.  Wastie  was  entitled  to  the  mortgage  interest  of  the  mortgage 

'  from  Smith,  and  the  equity  of  redemption  of  the  mortgage  executed  by  himsdf 

'  to  Browne.     Mr.  Wastie  was  at  the  same  time  seised  of  an  estate  called  or 

I  known  by  the  name  of  Buttermere,  in  the  county  of  Wilts,  subject  to  a  mortgage 

'  to  the  same  Mr.  Browne  for  securing  the  payment  of  three  several  sums  of 

I  money,  amounting  together  to  4,660/.,  with  interest  thereon.  By  his  will,  dated 

the  7th  of  August,  1835,  he  devised  as  follows: — ^' I  give  to  my  nephew, 

James  Lockhart,  Esq.,  all  my  manor  lands  at  Buttermere,  in  the  county  of 

Wilts,  to  hold  to  him  and  his  heirs  for  ever,  he  paying  a  mortage  thereon.**^ 

>  And  then,  in  another  part  of  his  will,  he  gives  and  devises  to  ^^  Elizabeth,  the 

wife  of  my  dear  brother,  all  my  house  and  lands  called  Fieldhead,  and  riffht  of 

common,  now  in  the  occupation  of  Mr.  Arden,  as  my  tenant,  situate,  lying, 

and  being  in  the  parish  oi  Hawkshead,  in  the  county  of  Lancaster,  together 

with  all  rights  of  common  and  turbary,  but  for  her  sole  and  separate  use  only, 

I  during  her  life ;  and  from  and  after  her  decease,  I  give  and  devise  the  said 

t  house  and  lands,  with  its  richts  and  appurtenants  aforesaid,  to  Elizabeth 

t  Lockhart,  daughter  of  my  said  brother,  by  Elizabeth,  his  wife,  and  to  her  heirs 

;  for  ever.    All  the  rest  and  residue  of  my  real  and  personal  estate  I  give,  devise, 

and  bequeath  to  Mr.  John  Hardy  and  to  his  heirs,  in  trust,  to  give  aid  in 

r  payment  of  my  debts  and  legacies.'*     And  to  this  he  made  one  exception  of  an 

Insh  mortgage.     By  the  wifi,  in  that  part  of  it  called  ^^  the  schedule,*^  he  gives 

(a)  In  Serle  ▼.  St,  Bloy^  one  devitod  hU  tindi  in  lands  to  R.  Id  fee,  and  redtiDg  tbat  he  had  ezecntod 

D.  to  A.  (hit  coiuio),  an  infant,  at  her  age  of  21,  a  bond  for  the  dne  payment  of  a  certain  annnitj,  he 

mbjeet  to  tiie  ioeiunbranees  thereopon,  and  the  diarged  the  land*  so  deytsed,  and  also  the  said  R., 

lents  daring  the  infancy  to  be  paid  to  her  father,  his  heirs,  exeentors,  and  administrators,  with  tha 

and  devises  all  his  other  lands  to  tnutees  to  pay  his  payment  of  that  annoi^.     He  then  gave  diren 

debts;  the  lands  in  D.  being  mortgaged,  the  mort-  pecuniary  legacies,  and  directed  the  residue  of  hit 

\                         gage  shall  be  discharged  by  moneys  arisiog  from  personal  estate  to  be  divided  equally  between  R.  a^d 

the  sale  of  other  lands.  W.    Held,  that  the  annuity  was  primarily  a  eharge 

^                             (b)  In  Hameox  ▼.  Jfr&ey,  there  was  a  devise,  La  upon  the  lands  devised,  and  upon  R.  personally,  in 

f                         trust,  to  sell  and  pay  off  a  mortgage,  and  to  raise  exoneration  of  the  personal  estate. 

J                        another  sura,  which  the  testator  gave  to  his  daugh-  (d)  Held,  in  JBvom  y.  Cockeram,  that  on  the  eon- 

^                         ters.    The  personal  estate,  though  bequeathed  after  stmction  of  a  will,  a  particular  freehold  estate  of 

»                         payment  of  debts  and  legacies,  was  exempted  from  the  testator  was  the  primary  fund  for  the  payment 

^                         payment  of  those  two  sums,  without  express  words,  of  a  mortgage  debt  which  had  been  charged  thereon 

^                         upon  the  plain  intention.  by  the  testator  in  his  lifetime,  in  exoneration  of  tht 

(e)  In  WelbjfS,  BoekeVffe,  a  testator  devised  personalty  and  other  estates. 
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several  l^aeiefi,  and  amongst  them  one  as  fblkfWB : — <<  To  Mr.  Browne,  througk 
the  medium  of  my  executors,  8,000/.,  they  being  directed  therewith  to  exonecale 
my  mortgage;  and  to  them  1,0(90£.,  to  clear,  in  part,  my  Fiddhead  mortgage. 
I  diiect  Mr.  Hardy  and  his  heirs  to  throw  into  the  general  fund  for  payment  c£ 
debts  and  legacies.  Purchasers  need  not  look  to  the  application  of  their 
purchase-money,  the  additional  sum  of  the  produce  of  Luggersball  being  thiown 
into  the  mass.  I  fi;ive  my  sist^  1,000/.  more.^'  The  testator  died  a  few  days 
after  the  date  of  his  will,  and  mrangeraents  were  made  to  seciue  the  payment 
of  debts  which  had  been  contracted  by  the  testator  himself.  Ana  bavii^ 
regard  to  the  true  construction  of  this  will,  as  affecting  the  ^neral  liability  ^ 
the  testator's  personal  estate  to  pay  his  own  debts  chared  on  the  devised  estates, 
a  question  is  raised  as  to  what  extent  the  testator's  general  estate  is  liable  to  the 
mortgage  on  the  Buttermere  estate ;  and  having  regard  to  the  same  Question  as 
to  the  mortgage  on  the  Fieldhead  estate,  the  question  is  raised  whether  the 
1,000/.  given  to  the  executor  to  clear,  in  part,  the  Fiddhead  estate,  is  now 
payable,  and  to  whom  ?  It  is  claimed  on  the  part  of  the  devisee  of  the  Butter- 
mere  estate,  that  the  whole  of  the  mortgage  thereon  ought  to  be  paid  out  of  the 
^testator's  general  assets ;  and  the  claim  would  have  been  good  if  the  devise  had 
been  simply  of  the  Buttermere  estate,  or  of  the  Buttermere  estate  subject  to  the 
mortgage  thereof.  But  the  words  ^^  he  paying  a  mortgage  thereon  ^  seem  to 
amount  to  a  direction  that  he  should  pay  the  mortgage  or  t£uce  the  estate  subject 
to  the  burthen  diereon  ;  and  by  using  those  words  as  he  has  done,  I  think  i3ae 
testator  has  shewn  his  intention  that  the  debt  should  be  paid  by  the  devisee  and 
not  out  of  the  personal  estate.  By  the  legacy  given  in  the  schedule,  I  think  the 
testator  has  qualified,  to  some  extent,  the  words  used  in  the  devise,  and  that  he 
has  directed  the  burdien,  which  he  had  directed  before  to  be  borne  by  the 
devisee,  to  be  partly  borne  by  his  own  estate,  giving  only  2,000/.  to  exoneraite 
a  mortgage  of  a  much  larger  amount.  It  appears  to  me  that  he  cannot  be  con- 
itdered  to  have  meant  any  sum  greater  thiui  the  amount  of  the  legacy  to  be 
applied  for  that  purpose,  and  that  this  l^acy  shews  that  the  general  estate  was 
'not  to  bear  the  whcde  burthen.  I  am,  therefore,  of  opinion,  that  the  Buttennae 
estate  was  to  be  exonerated  only  to  the  extent  of  that  le^racy.  As  to  the  legacnr 
of  1,000/.,  which  was  given,  in  part,  to  clear  the  Fiel&ead  mortgage,  I  think 
that,  if  the  devise  of  that  estate  had  taken  effect,  the  legacy  ought  to  have  been 
applied  for  the  purpose  intended  ;  and  if  it  had  been  so  applied,  it  would  ha¥e 
enured  to  the  benent  of  the  devisees ;  and,  in  consequence  of  the  subsequent 
foredosure  of  the  mortgage  made  by  the  testator  of  the  Fieldhead  estate,  it 
wtts,  in  effect,  withdrawn  from  the  operation  of  her  will,  and  the  devise  did  not 
take  effect.  But  I  do  not  think  the  devisees  are  to  be  debarred  of  that  past 
of  the  benefit  which  was  intended  to  be  afforded  to  them  ;  and,  considering  the 
light  of  the  devisees,  at  the  time  of  the  testator^s  death,  and  before  the  foise- 
dosure,  to  have  the  1,000/.  to  clear  the  mortgage  in  part,  I  think  they  had  such 
a  personal  interest  in  the  legacy  as  could  not  be  extinguished  by  the  foreclosure.; 
and  subject  to  any  interest  of  the  devisee  for  life,  the  fund  must  be  transfeneil 
to  the  trustees. 

A  question  having  been  raised  as  to  whether  interest  was  payable  on  the  two 
aums  of  ^,000/.  anal,000/.,  at  five  per  cent.,  five  per  cent,  bdng  the  amount 
payable  on  the  mortgages,  his  Lordship  dedded  tnat  interest  at  five  per  cent, 
was  payable  from  the  end  of  a  year  after  the  testator^s  death. 
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THE  LORD  CHANCELLOR'S  COURT. 

June  6,  1846. 
Bv»H  and  Ahotber  v.  Shtppam  and  Another,  (a) 

Crediior'9  trtut  deed^^LUnr^Releoit. 

A  creditor  who  ha$  executed  a  iruet  deed  cimmoi  retain  a  Hen  he  may  Aove  upon  property  ^ 
the  meohent ;  it  being  inconsistent  with  the  spirit  and  intention  qf  such  deeds  that  a  cro&tor 
chould  make  what  he  cam  nf  hie  Han,  and  then  prove  fir  the  d^ff^enee. 

npHIS  was  an  appeal  by  the  pJaintiffs  against  a  decree  of  the  yice-Chaneettor 
X     of  England  dismissinff  their  bill  with  costs. 

John  Shippam  had  bought  of  the  plaintiffs  (who  were  hc^Huerchants  in  tha 
Borouffh)  a  parcel  of  hops,  on  speculation,  but  not  having  paid  for  them,  be 
allowed  them  to  remain  in  possession  of  the  plaintiffs,  subject  to  the  lien  whidi 
they  had  thereon  by  the  custom  of  the  trade  for  the  purchase^money,  wardioua^-^ 
lent,  and  insurance*  Shippam  had  paid  a  deposit  of  SOl^  and  the  price  having 
fallen,  the  hops  were  not  worth  the  rest  of  the  purchase-money. 

On  the  8th  March,  1842,  at  which  time  the  hops  still  remained  in  the  po^ 
session  of  the  plaintiffs,  Shippam  made  an  assignment  of  all  his  effects  to 
the  defendants  as  trustees  for  tne  benefit  of  his  creditors ;  and  on.  the  lOtfa  he 
informed  the  plaintiffs  that  he  had  done  so,  and  at  the  same  time  inclosed  to 
them  the  invoice,  and  advised  them  to  take  to  the  hops  instead  of  coming  in 
with  his  other  creditors. 

The  trusts  of  the  deed  were  to  pay  the  surplus  produce  of  the  insolvent's 
estate  (after  deducting  expenses)  to  such  of  his  creditors  as  should  execute  the 
deed,  or  signify,  in  writing,  their  assent  to  it,  and  deliver  to  the  drfpndanta 
a  true  account  of  their  respective  debts  within  three  calendar  months  &om  the 
date  of  the  assignment ;  and  should,  on  request,  execute  the  deed,  xateably,  and 
in  proportion  to  the  amount  of  their  debts,  without  any  preference  or  priority  of 
payment;  and  to  pay  to  the  insolvent  any  surplus  that  might  remain  after 
making  such  payments.  The  deed  concluded  with  a  general  release  to  the. 
insolvent,  from  the  creditors,  parties  to  the  assignment. 

In  April  and  May,  184@,  a  correspondence  took  place  between  the  plaintiffs 
and  the  defendants,  in  the  course  of  which  the.  plaintiffs  applied  for,  and  tha 
defendants  ultimately  gave  them,  an  authority  to  sell  the  hops,  and  requested  to 
be  furnished  with  the  particulars  of  the  sale,  in  May,  1842,  the  plaintiffs  wrote 
to  the  trustees  for  authority  to  sell  the  hops,  to  whidi  the  trustees  replied  that 
**  they  declined  at  present  to  give  any  authority  to  sell  the  hops."  Subsequently, 
in  the  same  monfli,  the  trustees  wrote  to  Bush  &  Co. ,  sayinff,  <'  If  you  think 
it  a  favourable  time  for  sale,  we  shall  be  obliged  to  you  to  sell  the  hops  now  in 
your  power,  and  lying  to  our  order,  as  the  assignees  of  Shippam,  and  furnish 
US  witn  the  particulars.***  The  plaintiffs  were  then  unable  to  sell  the  hops, 
^[oept  at  a  considerable  loss,  and  did  not  sell  them.  In  December,  18l2 
^fore  which  time  the  defendants  had  paid  the  other  creditors  of  the  insolvent 
a  dividend  of  five  shillings  in  the  pouna),  the  plaintiffs,  who  had  attempted  to 
sdl  the  hops,  but  had  be^  unable  to  obtain  a  fair  price  for  them,  applied  to  the 
defendants  for  their  consent  to  the  plaintiffs*  taking  the  hops  at  a  valuation,  and 
to  be  paid  the  dividend  of  five  shiUings  in  the  pound  on  the  balance  whidi  might 
remain  due,  contending  that  the  second  letter  of  May  was  an  adoption  by  uie 

(a)  Reported  bj  R.  G.  WmtJfOtLD,  Esq.,  BanisteMilMKiir. 
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trustees  of  the  insolvent's  contract.  The  solicitor  of  the  defendants  replied  that 
the  plaintiffs  had  not  complied  with  the  trusts  of  the  assignment,  and  therefore 
were  not  entitled  to  any  dividend  under  it,  and  that  the  defendants  could  not 
allow  them  to  come  in  and  prove.  In  January,  184>3,  the  pdain tiffs  sold  the 
hops,  but  for  much  less  than  the  amount  of  their  lien ;  and  then  filed  their  bill, 
statinff  as  above,  and  charring  that,  altliough  they  had  not  been  served  by  the 
defendants  with  notice  of  the  assignment,  as  Sbippam^s  other  creditors  had  been, 
nor  had  been  requested  to  execute  it,  yet  by  the  letters  which  they  had  written 
to  the  defendants  as  before  mentioned,  they  had  signified  their  assent  to  it,  ii^ 
"Writing,  within  three  months  from  the  date  of  the  assignment,  as  required  by  the ' 
trust  deed,  and  praying  that  the  defendants  misht  be  decreed  to  pay  them  thfi 
dividend  of  five  snillmgs  in  the  pound  on  the  baJance  remaining  due  to  them.     , 

The  defendants  alleged  by  their  answer  that  the  plaintiffs  had  notice  of  the . 
assignment,  though  they  had  not  been  served  with  formal  notice  of  it,  nor  been  - 
requested  to  execute  it ;  that  they  had  not  signified  their  assent  to  it,  and  that 
by  claiming  a  lien  on  the  hops  and  applying  the  proceeds  of  them  in  reduction 
of  their  debt,  they  had  elected  to  enforce  such  lien  imd  precluded  themselves 
from  coming  in  under  the  assignment. 

The  Vice-Chancellor  of  England  (14  Sim.  24S)  held  that  the  relief  could 
not  be  granted  :  first,  because  the  plaintift  had  not  complied  with  the  express 
terms  of  the  trust  deed ;  secondly,  that  what  they  asked  by  their  bill  was 
inconsistent  with  the  spirit  and  intention  of  it ;  that  the  case  of  CulUngwortk  : 
y.  Lloyd  (infrit)  governed  this  case ;  and  that  what  was  said  by  the  judges  in. 
Leicester  v.  Rose  (inM)  was  decisive  of  the  question.  His  Honour  said,  ^*  Here 
the  plaintiffs  wished  to  secure  themselves,  as  far  as  they  could,  by  selUng  the 
goods  on  which  they  had  a  lien,  and  applying  the  proceeds  as  far  as  they  wov^ld 
extend  in  satisfaction  of  their  debt,  and  then  to  come  in  upon  a  footing  of 
equality  with  the  other  creditors,  under  the  composition  deed. .  It  was  no  doutit 
d»e  intention  of  the  debtor,  when  he  conveyed  his  property  to  the  trustees,  that 
a  rateable  division  of  it  should  be  made  amongst  all  his  creditors  who  should 
determine,  within  a  certain  time,  to  accept  what  they  might  obtain  under  it,  in. 
full  satisfaction  of  their  debts ;  and  it  seems  to  me  quite  inconsistent  with  that 
intention,  that  a  creditor  having  a  security  for  his  debt  should  be  allowed,  first, 
to  get  all  he  can  by  means  of  his  security,  and  then  to  come  in  under  the 
deed.*" 

Wakefield  and  Glassey  for  the  plaintiffs,  contended  that  the  trustees  had 
adopted  the  contract  so  far  as  to  recognise  the  plaintiffs^  lien,  and  the  plaintiff^ 
had  deferred  the  sale  at  the  request  of  the  defendants.  If  the  price  had  riseSf 
the  estate  would  have  had  the  benefit.  They  cited  Small  v  'Mttvood  (1  You.  tc 
Coll.  89 ;  (a)  Ex  parte  Kensington  (1  Deacon's  Rep.  60) ;  (fe)  Fearce  v.iSfo- 

• 

(a)  SmaUw.Atiwood  (1  Yon.  &  Coll.  39).  1834.—  (6)  Ex  parte  Kensington  (1  Deacon,  CO).  11th  Jane, 

"Bill  by  oertaiQ  persons,  on  behalf  of  themselTes,  and  1835.    Before  Erslrine,  C.  J.,  Sir  J.  CrosSi  and  Sir 

tlie  otiier  members  of  a  joint^stock  company,  to  G.  Rose.— The  petitioners,  -who  were  the  futort  of  ' 

whkhnoanswerwas  pat  in,  and  a  decree  subsequent-  the  bankrupt,  held  a  large  quantity  of  svgmni  In,"' 

Iv  made,  setting  aside  certain  contracts  between  the  their  hands  at  the  time  of  the  banlcruptcy,  on  wUck  -- 

pudntiifs  and  the  defendant,  and  directing  various  ae-  they  had  a  Iten  for  41 ,5912.  15s.  4d.  and  interest,  hk 

Qovats  and  inquiries.   A  supplemental  bill  was  after*  respect  of  previous  advances.    They  had  deltamA 

trards  filed,  in  the  name  of  the  same  plaintiffs,  the  sale  of  the  sugars,  at  the  request  of  the  bank* 

against  the  same  defendant,  seckinr,  among  other  rupt  before  the  bankruptcy,  and  of  the  asslgwetf 

things,  a  specific  lien  on  a  part  of  the  purchase-  afterwards,  in  expectation  of  a  rising  market ;  aM* 

money  paid  to  the  defendant.   The  defendant  pleaded  the  sugars  were  eTcntually  sold  to  great  adTantage^. 

that  one  of  the  parties  named  in  the  supplemental  The  Court  held  that  the  petitioners  were  entitled  to* 

bill  had,  preflonaly  to  the  filing  of  it,  parted  with  apply  the  proceeds  of  the  sugars  in  payment  of  ttv 

aU  his  interest  ia  the  partnership  or  company,  and  interest  on  their  debt,  aceruing  after  the  bankruptef*  • 

had  ceased  to  be  any  loager  a  member  or  proprietor  and  to  prove  for  the  balance  of  the  prlndpal,  wlth« 

of  the  company,  and  that  he  bad  not  any  other  in-  out  any  deduction  being  made  in  re^»ect  of  the  iB«. 

enat.    The  plea  waa  orerroled.  terett  so  recdred. 
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combe  (8  You.  &  Col.  Exch.  Rep.  84) ;  (a)  Greenwood  v,  Taylor  (1  Buss.  & 
My).  187) ;  (6)  Mason  v.  Bogga  (S  Myl.  &  Cr.  44S).  (c) 

The  LORD  CHANCELLOR— What  is  the  contract  you  infer  ? 

Wakefield, — The  defendants  say  the  plaintiffs  did  not  sign  the  deed  within 
three  months ;  but  the  applications  by  the  plaintiffs  to  know  whether  they  should 
sell  the  hops,  and  the  reply  of  the  defaidants,  declining  to  then  authorize 
a  sale,  were  within  three .  months.     That  was  a  clear  assent  on  the  part  of  the 

Slaintiffs  to  the  terms  of  the  trust  deed.    They  had  rendered  the  account  to  the 
efendants  as  trustees,  and  claimed  to  prove  for  the  balance. 

The  LORD  CHANCELLOR.— Where  was  the  contract?  What  was  the 
intention  of  the  iMirties  7   The  owners  of  these  hops  ask  to  sell  them. 

Wakefield.'^  the  defendants,  in  both  their  letters  to  the  plaintiffs,  speak  of 
the  ho])8  as  <^  lyin^  to  our  order*"^  The  acts  done  by  the  plaintiffs  were  equivalent 
to  signing  the  de^.  The  plaintiffs  had  offered  to  take  the  hops  at  a  valuation, 
or  sdl  them,  and  prove  for  the  difference,  but  the  defendants  declined  in  May 
to  consent  to  either  plan.  The  case  bad  been  argued  below  as  one  of  fraudulent 
concealment. 

James  Parker  and  Harrison,  for  the  defendants.^* At  the  date  of  the  assi^- 
vent,  Shippam  owed  the  plaintiffs  S90L  as  a  security  for  which  the  plaintiffs 
hdd  the  hops.  The  plaintiffs  say  they  acceded  to  the  deed,  but  then  they  must 
c^mein  upon  the  terms  of  the  deed ;  and  by  those  terms  the  whole  property  of 
the  insolvent  was  to  be  converted  in  order  to  pay  a  poundage  upon  his  debts. 
The  hops  were  the  property  of  Shippam  and  passed  by  the  assignment ;  if, 
therefore,  the  plaintiffs  come  in  under  the  deed,  they  must  prove  for  their  whole 
debt  and  abandon  their  lien.  But  they  did  not  claim  to  come  in  under  the  deed 
till  December,  184S. 

^  The  LORD  CHANCELLOR ^What  do  you  say  if  they  did  not  come 

in  under  the  deed  ?  Do  you  say  the  hops  belonged  to  them  ? 

Parker. — They  must  write  off  the  hops,  and  cannot  now  come  in  under  the 
deed. 

The  LORD  CHANCELLOR.— I  suppose,  after  a  certain  time,  the 
yendors  must  have  a  right  to  sell  the  property ;  they  would  have  no  right 
against  the  assignees  unless  they  had  the  same  right  against  the  vendee. 

Parker. — The  correspondence  is  ambiguous ;  there,  is  nothing  which  shews 
the  plaintiffs  claimed  to  sell  the  hops  and  come  in  under  the  deed  for  the  differ- 
ence.    It  was  inconsistent  with  any  rational  construction  of  the  trust  deed  that 

Ca)  Peareef.  Slocombe  (3  Ton.  &CoI.Ezcb.  Rep.  deed  for  payment  of  Uie  ptindpal  moneys  doe  to 

84).    26Ui  January,  1838.    Lord  AUnger,  C.  B.—  tbem ;  and  tiiat,  nntU  the  joint  ercditors  had  reodTad 

By  tba  teraoa  of  a  deed  of  tmat,  czeented  1»y  two  satUfaction,  both  of  their  principal  and  interesti  the 

partaera  for  the  benefit  of  certain  persons,  some  of  separate  creditors  were  not  entitled  to  receive  any 
whom  were  the  joint  creditors  ot  the  Arm,  and  •  payments  whatcrer  ont  of  the  Joint  cUtate. 

others' the  separate  ereditors  of  one  of  the  paitners,  (6)  Oreemoood  r.  Taylor  (i  Ross.  &  Myl.  187). 

It  was  declared  that  the  jdot  creditors  shoold  be  22nd  January,  1830. --Sir  John  Leach,  M.  R., 

paid  within  a  year  after  the  execution  of  the  deed,  stated  the  principles  of  a  Court  of  equity,  in  the 

and  that  the  surplus  of  the  joint  estate,  after  pay-  administration  of  assets,  to  be  this:— That  the 


i  of  the  joint  creditors,  should  be  applied  for  the  mortgagee,  who  has  two  fiinds,  as  against  the  other 

bteeit  of  the  separate  creditors.    Joint  estate,  suf-  specialty  creditors,  who  have  but  one  fund,  must 

fiflkul  to  pay  the  joint  creditors,  was  got  in  within  resort  first  to  the  mortgage  seeurity,  and  can  daim 

tha  year ;  but,  in  consequence  of  diAeultiea  in  tela-  against  the  common  fnnd  obIj  what  the  mortgaged 

tifltt  to  the  separate  creditors,  the  trustees  made  no  estate  is  deficient  to  pay. 

dhMrfbtttion  of  any  of  the  funds,  but  caused  a  suit         (e)  Mason  ▼.  Boggi  (2  Myl.  &  Cr.  443).    12th 

to  fee  instituted  for  carrying  into  execution  the  deed  April  and  4th  May,  1837.— In  this  ease  Lord  Cot- 

ot  trust,  and  in  the  meantime  inrested  at  interest  tenham,  C,  said  that,  with  respect  to  the 


biHi  the  joint  and  separate  estate.    Upon  the  Court,  of  Oreemoood  r.  Tagkr,  it  is  to  be  obserted,  that  a 

•oaas  years  afterwards,  decreeing  pairment  to  the  mortgagee  has  a  double  security:  he  has  a  right  to 

iwHaus  creditors,  the  Court  hdd,  that  the  joint  proceed  aghast  both,  and  to  make  the  best  he  can 

CMdKora  (although   their  debts  did  not  in  their  of  both.    Why  he  should  be  deprived  of  this  right 

astass  carry  iateiest)  were  entiUed  to  be  paid,  out  because  the  debtor  dies,  and  dies  insolvent,  it  is  not 

of  the  joint  estate,  interest  at  4{.  per  cent,  upon  very  easy  to  see.    The  question  oan  only  arise  whea 

thdknspactiYe  debts,  torn  the  time  appointed  by  there  is  a  deficient  seeurity  and  an  kisolfaat  estito. 
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the  plaiiitiffs  diould  have  a  double  connderaliott  for  eseeating  the  trutt  dnd. 
Tbey  come  to  this  court  cladming  a  benefit  under  tbe  trait  deed  andaometiiiiig 
inconsistent  with  it  The  case  cited  under  the  Bankrupt  Law  of  Ew  parte 
Kenrington  has  no  application,  because  that  is  under  the  express  provisioD  of 
6  Geo.  4,  c.  16,  s.  108.  The  law  is  jealoua  of  preferences  amongst  creditoray 
and  in  cases  of  trust  deeds  for  creditors,  is  carried  to  an  extreme  point ;  foreiwn 
a  security  from  a  stranger  as  an  additional  price  for  signing  the  deed  is  void^ 
because  that  would  be  a  fraud  upon  the  oth«r  creditors.  CtUUnffwarth  v.  Llogd 
(S  Beavan,  385)  (a)  was  conclusive.  The  result  of  a  creditor  executing^ 
a  release  must  be  that  he  ffives  up  his  security.  He  cannot  ostensibly  execute 
the  deed  and  reserve  to  Iiimself  a  peculiar  advantage.  {Leicester  v.  i2o«^ 
4  East,  87a.)  (6) 

The  LORD  CHANCELLOR.— If  they  came  in  under  the  trust  deed^ 
they  have  released  the  debt,  and  the  property  then  passes  to  the  assignees. 

Parker. — They  have  no  claim  on  the  asmgnees..  Your  Lordship  gAed 
Mr.  Wakefield  what  he  relied  on,  and  he  said  the  transactions  of  AprH  and  May. 
They  referred  to  several  portions  of  the  correspondence.  Though  the 
assignees  consulted  Mr.  Oldaker  as  to  the  value  of  the  hops,  on  which  he  etves 
an  opinion,  and  he  then  ^ves  his  opinion  on  the  legal  efieet  of  tbe  sale,  ^Hiiob 
was  not  asked,  that  opinion  was  never  communicated  to  the  plaintiff 

Glaesej  in  reply. — By  the  custom  of  the  trade,  the  debt  due  was  not  the  whuiti 
purchaser-money,  but  tie  balance  after  the  hops  had  been  sold. 

Judgment* — June  6, 1846* 

The  LORD  CHANCELLOR  (Lord  Lyndhur«t)^If  the  plaintiffs  had 
sold  the  hops  before  the  deed  was  executed,  tney  would  have  been  entitled  to 
what  they  now  contended  &r,  viz.,  to  prove  for  the  difference ;  for  that  would 
have  been  the  amount  of  their  debt  at  that  time.  But  the  moment  a  creditor 
releases  his  debt,  which  he  does  by  executing  a  deed  of  this  kind,  there  is  of 
course  an  end  of  any  lien  he  may  have  for  it.  From  that  time,  therefore,  the 
property  of  Shippam,  or  his  assi^ees,  in  the  hops,  became  an  absolute  property, 
and  the  plaintiifs  liad  no  interest  m  the  hops,  but  the  right  to  retain  them  till  they 
were  paid.  The  circumstance  of  Mr.  Oldacre's  communication  does  not  vary 
the  case.  It  is  true  he  gave  his  opinion  that  the  plaintiffs  could  prove  for  the 
difference,  and  in  that  he  was  wrong,  in  point  of  law ;  but  it  does  not  appear 

(a)  CuXUngworth  ▼.  Uoyd  {2  BeaT.  385).     3Ut  ber,  1S03.    Lovd  Elk&borovgh,  C.  J.»  GffOto^  S^ 

March,  1840.—AdeVtor  entered  into  anegotiatioii  for  Lawrence,  J.,  Le  Blanc,  J.— A  tmtt  deed  is  pio- 

a  compromise  with  hie  ereditore,  but  there  did  not  posed  to  the  crediton  at  large  of  an  iasolveaik^ 

appear  to  hare  been  any  general  meeting  of  them,  or  whereby  they  all  engage  to  accept  payment  of  thair 

any  agreement  entered  ioto  by  them  generally ;  one  vHole  debts  by  certain  instalments,  the  first  foia  oC 

of  the  creditors  stipulated  that  he  shoald  have  the  which  are  to  be  gwtramietd  by  collateral  secuity,  tW 

baaefit  of  a  mortgage  security,  which  he  held,  in  two  laat  to  reaudn  vpon  the  steffo  seewriijf  of  fkm 

addition  to  the  amoont  of  composition.     He  ao-  insolvent :  sereral  of  tbe  creditors  refased  to  d0» 

ceptod  the  composition  deed,  bat  did  not  then  eze-  naless  the  plaintiifs  do,  and  the  plaintifls  stipalai* 

cnta  the  composition  deed;  he  afterwards  realised  prtratcly  with  the  insolvent,  as  the  condition  of  tiMir 

bia  mortgage  secnrity,  and  then  exccnted  the  com.  signature,  that  he  shall  proimie  them  collateral  MM* 

position  deed,  by  wldch  he  porposed  to  release  i^fot  tht  two  Uui  imtalmenit  aa  well  aa  the  ptar 

bin  debtor  altogether,  withaat  any  reservation  of  ones,  coaaeivingthatthey had  coUateralsecarity  Bfi# 

the  mortgage  secnrity;   another   creditor   snbse*  naUy  to  cover  ttieic  debt ;  and  upon  the  faith  of  awk 

qpantly  ezecnted  the  compositioia  deed.    The  agree-  private  agreement,  they  sign  the  general  tmal  daed» 

■ent  waa   not  commnnisated   to  the  other  cre<  which  is  then  signed  by  the  rest  of  the  creditofa;— 

diton,  bat  there  was  no  frandalcnt  eoacealaseot :—  Held,  soch  private  agreement  was  a  ftand  apoik  tli» 

Lord  Laagdale,  M.  R.,  hehi,  on  grounds  of  paMic  other  crediton,  and  void,  although  tha  eieot  of  tt 

policy,  that  the  creditor  waa  not  entitled  to.  retain  were  nottosecoretatheplaintiiii  tbe  payment  «f 

mortgage  Mewity  in  addition  to  the  amount  of  the  more  money  than  the  other  creditara  wcra  tamuotHi 

imposition.  bat  only  farther  secority  for  the  wamm  warn* 
.  .WX€iMfl€rv.JRMa(4BMt,a74.  MhNo 


dut  any  oommnnimtm  todiat  effiset  was  made  Ivf  tisetusiffiiees  to  the  plaiotlffs ; 
ikmt  letter  merdly  authoruDed  a  aale;  tiie  plaintiffa,  thenlore,  were  not  mi«Ied« 
I  think  there  ia  no  dtffavenee,  in  aubatanoe,  between  this  eaae  and  that  befoie 
the  Maater  of  the  HoUs  {ChMmmoorih  t.  Uojfd),  and  that  the  decision  of  the 
Vice-ChanoeUor  must  be  affirmed. 
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Navembtr  6,  7,  and  9,  1846. 
Cajlhighael  V,  Carmichaxl.  (a) 

Delay — Acquiescence, 

An  exeenior  de  ion  imi  tt  tMijeet  to  aii  the  UMlitiee  qf  an  ordmary  executor,  and  cannot  be 
diicharged  by  aeeountiny  to  the  legal  pereoneal  repreeentative, 

THE  testator  in  this  cause  having  property  in  Demerara^  his  son,  one  of  the 
defendants,  being  in  that  oolony,  got  in  his  estate  there,  and  afterwards 
-noeounted  for  it  to  his  mother,  who  was  the  testator^s  personal  representative. 
The  bill  was  filed  by  another  son  against  the  mother,  as  personal  refwesentatiTe, 
and  the  first  son,  cliBrgiii|g  the  son,  the  defendant,  as  executor  de  son  tori.  A 
decree  was  made,  directing  the  accounts  to  be  taken  against  both,  and  the 
Master  allowed  a  stated  and  settled  account  with  executrix,  which,  on  exceptions, 
the  Vice-Chancdlor  decided  could  not  .be  allowed  without  a  special  direction  in 
the  decree.  The  parties  then  preaented  a  petition  of  appeal  for  rehearing  the 
cause. 

Wood  and  Campbell  for  the  defendant. 

Bacofif  for  the  plaintiff. — ^Williams  on  Executors  was  referred  to;  .title, 
^^  Eweeutor  de  mm  Tort^  and  the  cases  there  mentioned. 

fTood,  in  reply. 

Judgment — November  9. 

The  LORD  CHANCELLOR In  this  case  the  decree,  which  is  the 

subject  of  appeal,  was  made  so  long  ago  as  the  year  1884.  The  bill  was  filed 
iigainst  the  administratrix  and  a  son  of  the  testator,  a  brother  of  the  plaintiff^s, 
and  who,  being  at  Demerara  at  the  time  of  the  testator^s  death,  collected 
the  testator^s  Tiroperty  there,  brought  it  to  this  country,  and  paid  it  over  to 
his  mother,  wno  was  then  legal  personal  representative.  The  bill  seeks  an 
aoeount,  not  only  against  the  mother,  but  also  against  the  son,  as  having  acted 
without  authority. 

It  appears  that  the  son  not  only  paid  over  the  amount  of  the  property  in  his 
hands,  but  also  accounted  to  the  personal  representative,  and  it  is  said  Uiat  the 
result  of  that  account  is  binding  upon  all  persons  claiming  under  the  testator^s 
will.  The  decree  took  no  notice  of  that  settlement,  but  directed  the  ordinary 
account  against  the  son,  as  being  responsible  to  the  plaintiff.  The  parties 
proceeded  Defore  the  Master  under  that  decree,  and  until  the  time  when  this 
appeal  was  presented,  took  no  steps  for  the  purpose  of  altering  it ;  but  finding, 
on  exceptions  to  the  Master^s  reports,  that  the  Court  considered  the  Master  as 
not  justified  in  treating  the  account  as  settled,  they  have  now  appealed  from 
the  decree,  and  ask  that  a  direction  may  be  introduced  into  it,  to  the  effect  that, 
if  the  Master  shall  find  any  account  to  have  been  settled  between  the  defend- 
ants, he  is  not  to  disturb  it,  except  by  allowing  the  plaintiff  to  surcharge  and 
{a)  Reported  1»y  R*  G.  Wblvoro,  Btq.,  ntnittor«st-kw. 
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falsify.  Now,  in  the  first  place,  this  a]:>pears  to  me  to  proceed  on  an  erroneous 
view  of  the  practice  of  the  Court.  It  is  quite  true,  tnat  where  the  account- 
ability of  the  defendant  to  the  plaintifP  is  established,  and  a  settled  or  stated 
account  is  suggested  by  the  answer,  it  is  the  practice  of  the  Court  to  introduce 
such  a  direction  as  is  now  asked,  because,  in  such  a  case,  the  direction  does  not 
go  to  the  root  of  the  accountability  of  the  party ;  but  assuming  him  to  be 
accountable,  it  merely  enables  the  Master,  in  cartam  events,  to  quimfy  the  mode 
of  taking  the  account.  But  here  the  account  is  alleged  to  have  been  settled, 
not  with  the  plaintiff,  but  with  a  co-defendant,  and  the  result  of  introducing 
such  a  direction  in  a  case  of  that  description  would  be,  that  there  would  be 
a  decree  directing  the  account  against  two  defendants,  and,  at  the  same  time, 
directing  the  Master  to  inquire  into  a  fact,  which,  if  established,  would  shew 
that  the  Court  was  wrong  in  decreeing  an  account  against  one  of  the  defendants 
at  all. 

Another  objection  to  what  is  asked  is,  that  it  would  be  establishing  this 
proposition,  that  an  executor  de  son  tart,  by  settling  with  the  personal  repre- 
sentative, can  discharge  himsdf  from  liability  to  the  parties  beneficially 
interested  in  the  testator's  estate  (Tyler  v.  Bell,  S  My.  &  Cr.  89) ;  and 
before  I  can  do  that,  I  should  require  it  to  be  shewn  that  one  personal  repre- 
sentative can  discharge  another  from  responsibility  to  the  parties  beneficiidly 
interested,  by  settling  accounts  with  him ;  for  an  executor  de  eon  tort  is  subject 
to  all  the  liabilities  of  an  ordinary  executor. 

If,  therefore,  the  case  were  quite  new,  and  suit  were  now  before  me  for  the 
first  time,  I  should  Refuse  the  inquiry,  as  not  warranted  either  by  practice  or 
principle.  But  if  these  objections  had  not  existed,  I  should  have  hesitated  lonr 
oefore  I  acceded  to  such  an  application  after  the  length  of  time  which  has  elapsed 
since  the  decree  was  made  without  any  explanation  being  given  of  the  delay. 
For,  whether  the  inquiry  was  not  asked  for  at  the  hearing,  or,  being  asked  for, 
was  refused,  is  immaterial.  In  either  case,  the  party  has  been  guuty  of  great 
negligence  in  not  coming  sooner.  The  introduction  of  inquiries  of  this  Kind 
into  decrees  is  any  thing  but  a  matter  of  course ;  and  though  the  Co.urt,  in  a 
proper  case,  will  do  it,  still  it  is  a  matter  of  discretion,  and  in  this,  as  in  all 
other  cases  of  discretion,  the  Court  must  take  care  not  to  misuse  its  jurisdiction 
and  defeat  the  general  ends  of  justice  from  a  desire  to  do  justice  in  a  particular 
instance.  In  this  case,  however,  the  decree  authorizes  that  which  is  sufficient 
to  do  justice  between  the  parties,  and  bring  the  whole  case  before  the  Court  on 
further  directions,  for  the  Master  is  to  take  the  accounts,  and  to  be  at  liberty 
to  state  any  circumstances  specially ;  and  if  the  Master  should  state  as  ft 
special  circumstance,  that  an  account  was  settled  between  the  co-defendantSy 
with  all  the  facts  connected  with  such  settlemnit,  the  Court  would  be  in  a  cba- 
dition  to  determine  what,  under  all  the  circumstances  of  the  case,  justice 
required  should  be  done.    The  appeal  must  be  dismissed,  with  costs. 
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November  6,  7,  and  9,  1846. 
Hehing  v.  Swinnebtoh.  (a) 

Awardr^wrUdieiUm^^  if  10  Wm.  3,  e.  15. 

Th€  9iatuU  9  4*  10  Wm,  3,  e.  15,  jwovuiet  a  tpeeifle  method  of  ettforeing  the  performance  of  4m 
award  made  on  a  reference,  the  eubmierion  to  which  has  been  made  a  rule  or  order  qf  the  eottrte 
qf  record,  and  aU  other  meane  are  ewpreeelff  excluded  by  the  Acts  thertfore,  the  Court  of  Chan» 
eery  hoe  no /uriedietUm  to  entertain  a  bill  to  set  aeide  an  award  on  grounds  which,  hfUfor  the 
statute,  would  haoe  been  st^teieni  to  found  the  equUable  jurisdiction^  and  a  demurrer  to  such  a 
bill  was  allowed. 

The  Court  qf  Chancery,  thouyh  not  a  court  qf  record  in  the  ordinary  sense,  is  within  the  terms  sf 
the  Act. 

Where  suhmission  has  been  made  an  order  of  the  Court  qf  Chancery,  it  has  the  statutable  jurisdiC' 
tion  defined  by  the  Act,  but  that  jurisdiction  cannot  be  exercised  by  means  qf  a  bill. 

The  case  of  Nichols  v.  Roe  is  a  binding  authority  on  this  Court,  and  is  in  accordance  with  the  ostein 
lished  construction  put  on  tha  Act  by  the  Court  of  Chancery, 

BILL  filed  5th  of  April,  1845,  stated— That  previously  to  and  on  the 
S5th  of  March,  1888,  the  plamtiff  was  the  owner  of  a  certain  mill,  situated 
in  the  township  of  Hartshill,  m  the  parish  of  Mancetter,  in  the  county  of 
Warwick,  called  the  Leather  Mill,  together  with  certain  cottages,  lands,  and 
premises  occupied  therewith,  consisting  of  three  cottages  adjoining  thereto,  and 
certain  closes  and  pieces  of  pasture  land. 

That  the  said  mill,  cdled  tne  Leather  Mill,  had,  up  to  the  said  S5th  of  March, 
been  occupied  as  a  carding-mill,  and  the  tenant  of  such  mill  paid  to  the 
plaintiff  the  annual  rent  of  80/.  for  the  same;  and  previously,  and  up  to  the 
said  S5th  day  of  March,  Thomas  Swinnerton,  of  Caldecote  aforesaid,  miller, 
the  defendant  hereinafter  named,  occupied  a  certain  other  mill  in  the  said  parish 
of  Caldecote,  called  Caldecote^  Mill,  as  a  flour-mill,  which  said  last-mentioned 

.mill  being  at  the  time  aforesaid  out  of  repair,  plaintiff  proposed  to  the  said 
d^ndant  that  the  said  mill,  called  the  Leather  Mill,  should  be  converted 
from  a  carding-mill  into  a  flour-mill,  and  that  the  said  defendant  should  give 

•  up  the  said  mill  called  Caldecote  Mill,  and  should  take  a  lease  from  your 

'Orat<»r  of  the  said  mill  called  the  Leather  Mill,  together  with  said  lands  and 
premises  then  occupied  therewith,  for  a  term  of  twenty-one  years,  determinable 
at  hereinafter  mentioned,  at  a  rent  of  80/.  per  annum ;  and  that  the  said 

.  defendant  should  occupy  the  said  mill,  called  the  Leather  Mill,  as  a  flour-mill ; 
and  the  said  defendant  agreed  to  such,  your  orator's  said  proposal ;  whereupon 
it  was  agreed  between  the  plaintiff  and  said  defendant  that  the  Rev.  Samuel 
Bracebndge  Heminff,  tlie  broths  of  plaintiff,  and  the  said  defendant,  should 
arrange  the  terms  of  such  proposed  lease,  and  of  such  repairs  and  alterations, 
aad  thereupon  plaintiff  wrote  and  read  over  to  said  defendant  a  letter  to 
plaintiff's  said  brother,  which  was  as  follows : 

«  27th  May,  1838. 
^  <<  M^  dear  Samuel.— Mr.  Swinnerton  will  deliver  this  note.  The  object  of 
his  visit  is  to  talk  over  with  you  the  terms  of  his  take  of  the  Leather  Mill ; 
you  will  hear  from  him  the  outlay  which  will  be  required  to  convert  it  into  a 
com  water  and  steam  mill ;  and  the  difficulty  to  be  solved  is,  how  to  make  the 
speculation  answer  to  both  of  lis.  I  want  present  income,  not  future,  and  such 
is  the  nature  of  the  trade,  that  it  seems  tnat  it  can  ill  afford  to  pay  what. I 
consider  a  fair  interest  upon  the  outlay,  and  a  fair  rent  upon  the  other  property* 
a)  Reported  lir  O.  WsLroEDi  Bs^.  Banriatar^t-lftw 
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If  so,  it  would  be  better  for  me  to  abandon  the  interest,  and  reserve  the 
premises  for  some  other  more  profitable  manufactory. — Yours  affectionately, 

«  D.  Heming.'' 
That  he  delivered  the  said  letter  to  the  said  defendant^  to  carry  the  same  to 
the  plaintifTs  brother,  which  deiendant  accordingly  did ;  and  that,  after  some 
conversation  and  negotiation  had  paased  between  plaintifiTs  brother  and 
defendant,  plaiutifi^s  said  brother  arew  up  a  memorandum  of  agreement, 
containing  the  terms  upon  which  the  intended  lease  was  to  be  granted,  and  the 
intended  repairs  and  alterations  made ;  and  cuch  agreement  was  in  the  words 
and  figures  following,  that  is  to  say : — 

<*  Memorandum. — The  rent  to  be  80^  per  annum,  and  Mr.  Swinnerton  to 
pay  the  interest  on  the  money  required  ana  to  be  lent  by  him  for  putting  the 
mill  in  proper  repair;  if  Mr.  Dempster  Hemine  should  pay  the  principal 
required  for  puttmg  the  mill  in  repair,  he  would  be  entitled  to  the  additional 
rent  at  the  rate  of  4Z  10s.  per  cent,  on  such  outlay  ;  the  term  of  years  for  the 
•lease  to  be  twenty-one  years,  but  determinable  at  the  end  of  the  first  seven 
years  by  either  party  giving  the  other  one  year'*s  notice  before  the  end  of  the 
first  seven  years ;  but  if  the  lessor  should  give  sudi  notice  to  the  lessee  to 
^uit  at  the  end  of  seven  years,  then  the  lessor  should  give  up  to  the  les^e 
400/.;  if  such  notice  should  be  given  to  the  lessee  to  quit  at  the  end  of  fourteen 
years,  then  2001. ;  but  if  the  lessor  should  give  such  notice  for  his  quitting  at 
the  end  of  the  first  seven  years,  then  he  should  pay  the  lessee  150/.,  and  if  at 
the  end  of  fourteen  years,  100/. ;  Mr.  Dempster  Heming  to  be  restrained  from 
cfcmverting  the  Caldecote  Mill  into  a  flour-mill ;  Mr.  Swinnerton  not  to  call  in 
the  principal  sum  required  for  the  repairs  whilst  the  lease  is  in  force. 

(Signed)  <*  Dempster  Hemikg, 

**  Thomas  Swinnketok. 

"  N.B.  Mr.  D.  Heming  signed  June  IS,  1838,  and  Mr.  Swinnerton  June  16, 
1888,  at  Fenny  Drayton,  in  the  presence  of  me,  *^  S.  B.  Hemiko.^ 

That  the  said  memorandum  of  agreement  has  indorsed  or  written  upon  it 
certain  words  and  figures  in  the  handwriting  of  the  said  Samuel  Bracebrid^ 
Heming,  and  that  such  words  and  figures,  amongst  others,  are  as  follow  :  — 

"  N.  B.  I  wish  the  rent  in  all  respects  secured,  &c., — ^J.  N.  B.  My  brothtr 
becomes  surety,  from  the  nature  of  the  lease,  for  the  outlay.  Mr.  S.  to  keep 
in  repair  the  lane.  Mr.  Swinnerton  says — ^As  to  Mr.  C.  Swinnerton,  it  bad 
better  be  left  for  family  arrangement  at  the  expiration  of  the  lease,  his  bdn^  tbe 
successor ;"  as  by  the  said  memorandum,  to  which,  for  greater  certainty,  phuntiff 
craves  leave  to  refer,  will  appear. 

That  the  said  defendant,  after  the  said  memorandum  of  agreement  had  been 
signed,  commenced  and  proceeded  with  tbe  necessary  alterations  and  i^epain  la 
die  said  mill,  called  the  jLeather  Mill,  in  order  to  convert  the  said  mill  intoia 
flour-mill,  and  the  said  defendant  also  proceeded  to  erect  a  steam-engine  thereon^ 
for  the  purpose  of  carrying  on  his  saia  trade  ef  a  miller  more  extensivdy  dian 
he  couloi  by  using  the  power  of  the  mill  as  a  water-mill  only,  which  was  an 
alteration  not  required  or  agreed  to  by  or  on  the  part  of  plaintiff  in  order  to 
convert  the  said  mill  into  a  flour-mill^  but  the  same  was  a  private  speculation  of 
tbe  said  defendant,  and,  as  a  tradesman,  he  was  and  is  entitled  to  take  awaj  nt 
the  end  of  the  said  term  the  said  steam-engine. 

That  some  time  brfore  the  Wth  of  March,  1836,  plaintiff  contemplatod 
converting  the  said  mill,  called  the  Leatlier  Mill,  from  a  carding-mill  uto  a 
flour-mill,  and  with  that  view,  previous  to  the  month  of  May,  1888,  purcbaaad 
imder  very  advantageous  ckcumataaaoaB,  and  at  about  two^irds  less  than  thcar 
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netl  value,  oertain  mill  gear  amd  maddDery,  aod  other  tfaingB,  then  part  of  a 
miU  situate  at  Mattersea,  in  the  oounty  of  Nottiagham,  aad  after  the  aoicl 
memorandum  of  the  15th  of  June,  1888,  was  signed,  it  was  proposed  aad 
Mpceed  between  the  plaintiff  and  the  said  defendant  that  he,  the  said  defendant^ 
snould  have  the  said  mill  gear,  machinery,  and  othar  things,  or  the  principal 
part  thereof,  for  the  purpose  of  applying  the  same  in  or  towards  converting  the 
said  mill,  called  the  Leather  Mill,  from  a  carding-mill  into  a  flour-mill  at  the 
price  the  plaintiff  had  paid  for  them  under  the  circumstances  aforesaid,  the 
said  defendant  pajn'ng  to  plaintiff  the  cost  of  the  carriage  thereof  from  Ma** 
tersea  aforesaid,  to  the  sud  mill,  oalkd  the  Leather  Mil^  and  which  has  been 
paid  or  accounted  for  accordingly  to  the  plaintiff  by  the  said  defendant* 

That  no  lease  of  the  said  null,  called  the  Leather  Mill,  was  ever  granted 
by  the  plaintiff  to  the  defendant,  on  account  of  disputes  and  disagreements 
which  arose  between  them  as  to  the  terms  and  conditions  of  such  lease,  and  the 
true  and  correct  intent  and  meming  of  the  said  memorandum  of  agreement  of 
the  15th  day  of  June,  1888;  but  plaintiff  permitted  the  said  defiendant  to 
oontinue  in  undisturbed  poesessioa  aakd  use  of  the  said  mill,  called  the  Leather 
Mill,  and  the  premises  belonging  and  adj(»niDg  tbeseto^  until  the  4th  day  of 
March,  1848. 

That  on  the  4th  of  March,  1848,  the  said  defendant  filed  his  bill  of  con^ 
plaint  against  the  plaintiff  in  this  honourable  court,  which  was  aftarwards 
amended  pursuant  to  an  order  of  this  Court,  and  such  bill,  as  so  amended^ 
inayed  that  the  said  agreement,  dated  the  16th  day  of  June,  1888,  nug^ 
ne  Mpecifically  performed  and  carried  into  eiLecution,  and  that  plaintiff  raigfat 
be  oecreed  to  execute  a  lease  of  the  said  mill  and  premises,  called  tb» 
Leather  Mill,  tc^ther  with  the  lands  and  premises  occupied  therewith,  to  tha 
said  defendant,  Thomas  Swinnerton,  thereby  alleging  himself  to  be  ready  and 
wiUiiifl^  and  thereby  aSmag  to  execute  a  counterpart  of  the  said  lease,  and  in 
aU  other  respects  to  perform  his  part  of  the  said  agreement;  and  that  mk 
account  mi^ht  also  be  taken  of  the  monevs  expended  by  the  said  defendant  in 
and  about  Sie  alterations  and  repairs  of  the  said  mill,  called  the  Leather  MiU, 
including  the  cost  of  machinery  erected  thereon ;  and  that  plaintiff  nn^t  be 
decreed  to  execute  a  proper  security  to  the  said  defendant  for  the  repavment  of 
the  sum  which,  upon  taking  the  said  account,  should  have  been  founa  to  have 
been  expended  by  said  defendant  in  and  about  such  repairs  and  alteratiou 
therein  mentionea,  including  the  said  machinery,  together  with  interest  tboteon 
at  the  rate  of  4/.  lOs.  per  centum  per  annum ;  having  regard,  in  the  repay* 
ment  of  the  said  money  aad  the  payment  of  the  said  interest  tberecm,  to  toe 
said  a^eement  of  the  16th  day  of  June,  1888,  that  it  might  be  decreed  that 
the  said  defendant  was  entitled  to  a  lien  upon  the  said  Leather  Mill,  lands,  and 
premises  for  the  amount  of  the  said  security,  and  that  such  lien  might  bn 
secured  to  the  said  defendant  by  a  proper  mortgage  of  the  said  mill,  lands^ 
andjpremises. 

That  the  plaintiff  on  the  a6th  day  of  April,  1848,  filed  his  answer  to  the 
said  Thomas  Swinnerton^s  original  bill,  and  on  the  S8th  of  March,  1844^  the 
phdntiff  filed  his  answer  to  Swinnerton'samoided  bill* 

That  no  further  prooeedinsm  were  had  in  the  said  suit. 

That  on  the  16th  day  of  IPebruary,  1844,  the  plaintiff  exercised  the  option 
ipven  him  by  the  agreement  of  the  16th  day  of  June,  1888,  hereinbefcie 
mentioned  and  set  forth,  of  determining,  the  tenancy  of  the  said  defendant  at 
the  end  of  seven  years  from  the  26th  day  of  March,  1888,  and  for  that  purpose 
haa  given  to  the  said  Thomas  Swinnerton  notice  to  quit  the  premises  in  the 
agreement  mentioned  on  the  26th  day  of  MaBcb^.1845. 
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That  on  the  18th  day  of  February,  1845,  articles  of  agreement  were  entered 
into  between  the  defendant  of  the  one  part,  and  the  plaintiff  of  the  other  party 
which,  so  far  as  is  necessary  for  the  purposes  of  this  suit,  are  herein  set  forth ; 
and  by  the  said  articles  of  agreement,  after  reciting  that  the  said  bill  and  answers 
had  been  filed,  and  that  the  said  suit  was  then  depending,  and  that  the  plaintiff 
had  given  to  the  said  Thomas  Swinnerton  the  said  notice,  dated  the  16th  of 
February,  1844,  and  that  by  the  said  agreement  he  admitted  that  he  was  liable 
to  quit  the  said  premises  accordingly  on  performance  by  plaintiff  of  the  con- 
ations and  stipulaticxis  contained  m  the  said  agreement  on  his  part  to  be 
observed ;  and  reciting  that  the  said  Thomas  Swinnerton  and  the  plaintiff  were 
desirous  to  terminate  all  matters  whatsoever  in  difference  between  them,  and 
for  that  purpose  had  agreed  to  refer  the  said  matters  in  dispute  to  the 
award,  order,  arbitrament,  and  final  determination  of  one  of  her  Majesty's 
counsel  practising  in  the  Court  of  Chancery,  to  be  named  by  William 
Thomas  Shave  Daniel,  Esquire,  barrister-at-law,  on  the  part  of  the  said 
Thomas  Swinnerton,  and  Edward  Webster,  Esquire,  barrister-at-law,  on  the 
part  of  the  plaintiff,  in  writing,  within  fourteen  days  from  the  date  of  that 
agreement, — ^it  was  thereby  mutually  agreed  between  and  by  the  parties 
thereto  to  refer,  and  they  accordingly  did  thereby  refer,  the  said  suit  and  all 
matters  in  difference  between  them,  or  on  any  account  whatsoever,  to  the  award, 
order,  arbitration,  and  determinatioo  of  the  Queen^s  counsel  to  be  appointed 
by  their  said  respective  counsel  on  their  behalf  as  aforesaid ;  and  further,  the 
parties  thereto  thereby  agreed  that  the  costs  of  the  said  suit,  and  of  the 
said  reference,  and  of  the  award  to  be  made  in  pursuance  thereof,  should  be  in 
the  discretion  of  the  said  arbitrator,  and  that  he  should  have  full  power  by  the 
said  award  to  make  such  order  respecting  the  payment  of  the  said  costs  upon 
the  said  Thomas  Swinnerton  and  the  plaintiff,  or  either  of  them,  their  or  his 
executors  or  executor,  administrators  or  administrator,  as  he  should  think  fit, 
and-  also  to  direct  the  said  bill  to  be  dismissed  either  with  or  without  costs, 
as  to  him  might  seem  meet,  and  to  declare  whether  such  costs  were  to  be  paid. 
And  the  said  parties  thereto,  for  themselves,  their  heirs,  executors,  and  adminis- 
trators, thereby  severally  and  respectively  agreed  well  and  truly  to  obey  and 
perform  the  award  of  the  said  arbitrator  touching  and  concerning  the  several 
matters  hereinbefore  and  in  the  said  agreement  particularly  mentioned,  so 
nevertheless  that  the  said  award  were  made  in  writing  under  the  hand  of  the 
said  arbitrator,  and  ready  to  be  delivered  to  the  said  parties,  or  thi^ir  respective 
executors  or  administrators,  or  such  of  them  as  might  respectively  desire  the 
same,  on  or  before  the  SOth  day  of  March  then  next  ensuing,  or  on  or  before 
such  other  day  as  the  said  arbitrator  should  by  any  writings  indorsed  on  the 
said  agreement,  and  signed  by  him,  from  time  to  time,  appoint ;  and  it  was 
thereby  further  mutually  agreed  between  and  by  the  parties  thereto,  that  the 
said  arbitrator  should  be  at  liberty  to  make  any  award  or  awards  upon  any 
part  of  the  said  matters  referred  to  him  as  aforesaid  as  to  him  should  seem 
meet.  And  also,  in  case  any  objection  should  be  made  to  any  award  or 
awards  to  be  made  by  virtue  of  ttie  said  agreement,  for  imperfection,  uncer- 
tainty, or  otherwise,  such  award  should  be  referred  back  to  tne  said  arbitrator, 
for  amendment  and  correction  as  often  as  occasion  should  require ;  and  it  was 
thereby  agreed,  that  all  prooeedines  in  the  said  suit  should  be  stayed  until  the 
20th  of  March  then  next,  when  if  no  award  should  be  made,  or  the  time  for 
making  it  should  not  be  enlarged  b]r  mutual  consent,  each  party  should  be 
at  lib^y  to  proceed  in  law,  or  in  equity,  as  they  or  either  of  them  might  be 
advised ;  and  it  was  thereby  agreed  that  the  subscription  thereby  made,  and 
the  award  to  be  made  in  punuanoe  thereof,  should  and  might  be  made^  by  Qr 
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upon  the  application  of  either  of  the  said  parties,  and  without  th&  necessity  o£ 
any  notice  to  the  other  of  them  in  the  said  suit,  or  otherwise,  a  rule  or  order  of 
this  honourable  Court ;  and  lastly,  it  was  agreed  that  the  said  parties  thereto 
performing  the  said  award  should  be  entitled,  at  his  own  costs,  charges,  and 
expenses,  to  a  general  release  from  the  other  of  the  said  parties  of  and  from  all- 
snd  all  manner  of  actions,  suits,  claims,  and  demands  wtiatsoever  touching  the 
matters  thereby  referred  to  arbitration,  or  any  of  them,  as  by  the  said  articles 
of  agreement,  to  which,  for  greater  certainty,  the  plaintiff  craves  leave  to  refer, 
when  produced  to  this  honourable  Court,  will  more  fully  appear. 

That  by  virtue  of  the  power  by  the  said  articles  of  agreement  given  to 
William  Thomas  Shave  Daniel  and  Edward  Webster,  they  duly  appointed,  by 
writing  under  their  hands,  Kenyon  Stevens  Parker,  Es(]uire,  one  of  her  Maiesty  s 
oounsd,  the  arbitrator  to  whom  the  said  matters  in  dispute  should  be  referred, 
afnd  that  accordingly  the  said  Kenyon  S.  Parker  examined  witnesses,  and  was 
attended  by  counsel  on  behalf  of  the  plaintiff  and  of  the  said  defendants,  and 
proceeded  with  and  completed  the  said  reference,  and  made  his  award  in  writing 
Dearing  date  the  S2nd  day  of  March,  1845,  concerning  the  said  matter ;  ana 
the  said  award,  after  reciting  the  said  articles  of  agreement  hereinbefore  in- 
part  set  forth,  and  the  appointment  of  the  said  arbitrator,  was  in  the  words 
following : — 

*^  And  whereas  by  an  indorsement  made  on  the  said  agreement,  on  the  ISth 
<^  March  instant,  I  did,  by  the  consent  of  William  Thomas  Shave  Daniel  and 
Edward  Webster,  enlarge  the  time  for  making  my  award  until  the  24th  of 
March  instant,  and  having  been  attended  by  the  said  parties  and  their  respective 
eounsel  and  solicitors,  and  heard  the  evidence  advanced  before  me,  and 
weighed  and  considered  such  evidence,  and  the  matters  in  difference  between 
the  said  parties,  I,  the  said  Kenyon  Stevens  Parker,  do  make  and  publish  my 
award  in  writing  of  and  concemmg  the  premises  in  the  manner  following ;  that 
is  to  say,  I  award,  order,  and  adjudge  that  the  said  Dempster  Heming  shall* 
Kud  do  pay  to  the  said  Thomas  Swinnerton,  on  Tuesday  next,  the  25th  day  of 
this  instant  month  of  March,  1,782/.  8s.  7d.,  for  or  in  respect  of  the  outlay 
made  by  the  said  Thomas  Swinnerton  in  nutting  into  proper  repair  the  mill  in 
pleadings  of  the  said  cause  mentioned,  called  the  Leather  Mill,  and  converting 
such  mul  into  a  steam  and  water  com  and  flour  mill,  and  in  erecting  the  steam- 
mgine  and  putting  millstones  and  other  machinery  into  the  said  mill,  or  in  or 
upon  the  premises  thereto  belonging ;  and  I  do  hereby  adjudge  that  such  sum 
of  1,782/.  8s.  7d.  shall  be  accepted  and  taken  by  the  said  Thomas  Swinnerton, 
to  be  in  full  satisfaction  and  discharge  of  all  claims  and  demands  made  or  to  be 
made  by  him  against  the  said  Dempster  Heming  for  or  on  account  of  such 
outlay,  or  in  any  way  rdating  thereto;  and  I  do  hereby  declare  that  the 
steam-engine  and  other  machmery  in  and  belonging  to  the  said  mill  and 
premises,  and  erected  and  placed  therein  and  thereon  by  the  said  Thomas 
Swinnerton,  to  have  belonged  and  to  have  become  the  property  of  the  said 
DempsterHeming,  and  that  as  between  himself  and  the  said  Thomas  Swinnerton, 
the  said  Dempster  Heming  is  entitled  thereto  for  his  own  absolute  use  and 
benefit ;  and  in  case  default  shall  be  made  in  payment  of  the  said  sum  of 
1,732/.  8s.  7d.  at  the  time  appointed  for  payment  thereof  by  this  my  award, 
I  do  hereby  direct  that  the  said  Dempster  Heming  do  pay  such  interest  on 
siich  sum  to  the  said  Thomas  Swinnerton  from  the  5K5th  day  of  March  instant, 
until  the  same  shall  be  paid,  such  interest  to  be  calculated  at  the  rate  of  4^  per 
cent,  per  annum;  ana  I  do  hereby  adjudge  and  determine  that  the  said 
Thomas  Swinnerton  is  entitled  to  live  on  the  said  mill,  machinery,  and 
premises  now  in  his  possession  under  or  by  virtue  q(  die  agreement  in  the 


Mft  BEAL  PBOPEBTY:  AND  OONVBTAliOINO  GASE& 

pleadings  of  the  above  cmise  mentioned^  dated  the  1^  of  Jtne,  I8889  for  the 
aaid  sum  of  1,782J.  Ss.  7d.  and  inteiest,  and  that  he  may  hold  and  retain 
posaesrion  of  such  mill,  machinery,  and  premises  until  such  principal  and 
interest  be  paid  pursuant  to  this  my  awaro ;  and  I  do  further  award,  order^ 
and  direct  that  with  respect  to  the  said  chancery  suit  of  Swinnerton  against 
Heming,  the  said  Thomas  Swinnerton  do  cause  the  bill  filed  by  him  to  ba 
dismissed  with  costs,  to  be  taxed  by  oneof  the  Taxing-Masters  of  the  Court  o£ 
Chancery,  such  costs  to  be  taxed  as  between  solicitor  and  client,  and  that  in 
the  meantime  and  until  the  said  bill  be  dismissed,  all  further  proceedings  in 
the  said  suit  by  or  on  behalf  of  either  party  to  be  stayed ;  ana  I  do  cuoect 
that  the  costs  incurred  by  the  said  Thomas  Swinnerton  in  such  suit,  when  wa 
taxed,  be  paid  to  the  sud  Thomas  Swinnerton  by  Donpstcr  Heming  within 
one  week  after  the  amount  thereof  shall  hare  been  asoertamed  and  certified  by 
the  said  Master ;  and  it  having  been  proved  before  me  that  the  said  Dempster 
Heming  did,  by  notice  in  writing  beuing  date  the  16th  day  of  February,  1844, 
detemune  the  toianey  of  the  said  mill  and  premises,  aiMl  that  such  tenant 
will,  by  virtue  of  sud)  notice,  expire  on  the  25th  day  of  this  instant  month 
of  March,  being  at  the  expiration  of  the  seven  years  from  the  conmieneement 
of  such  tenancy  under  the  said  agreement,  dated  the  16th  of  June,  1888, 1  4o 
hereby  award  and  order  the  said  Dempster  Heming  to  pay  to  the  said  Thomas 
Swinnerton  400JL  on  the  26th  day  of  diis  instant  month  of  March,  as  provided 
by  the  said  agreement  in  the  event  of  the  lessor  giving  notice  to  the  lessee  to 
quit  at  the  end  of  the  first  seven  years  of  the  term  mei^ned  in  soch  ag^eee^ 
ment ;  and  I  do  hereby  further  award,  direct,  and  order,  that  the  said  Dempster 
Heming  do  pay  to  the  said  Thomas  Swinnerton  the  costs  incurred  bv  the  said 
Thomas  Swinnerton  in  and  about  this  reference  so  made  to  me  as  aloresaid,  to 
he  taxed  by  one  of  the  Taxing-Masters  of  the  Court  of  Chancery,  and  suck 
taxation  to  be  made  as  between  solicitor  and  client ;  and  I  do  further  awards 
order,  and  direct,  that  the  costs  of  this  my  awtfd  be  borne  and  paid  by  the  said 
Thomas  Swinnerton  and  Dempster  Heming  in  equal  moieties,  tn  witness 
whereof  I  have  hereunto  set  my  nand  and  sea^  the  22iid  day  of  March,  1845. 

"  KSKTON  S-  PAEXEa.'' 

That  no  proceedings  have  been  had  or  taken  under  the  said  award  since  the 
day  of  the  delivery  thereof,  and  none  of  the  pavments  thereby  ordered  to  be 
BMde  had  been  made  by  or  on  the  part  of  plaintiff  and  the  said  Thomaa 
Swinnerton,  or  either  of  them,  except  the  costs  of  making  the  said  award. 

That  und»  the  agreement,  bearing  date  the  15th  of  June,  1888,  no  power 
or  authority  was  given  by  the  plainuff  to  the  said  defendant  to  erect  at  the 
plaintiff's  expense  any  steam-engine  upon  the  said  mill  and  premises,  called  the 
Leather  Mill,  thereby  demised  to  the  said  defendant,  nor  to  render  the  plaintiff 
liable  to  the  payment  of  the  costs  or  charges  of  erecting  any  steam-engine 
thereon ;  and  the  plaintiff  did  not  at  any  time  afterwards  agree  thereto ;  but  the 
said  defimdant,  at  his  own  costs  and  risk,  erected  the  steam-engine  for  his  own 
advantage,  and  the  better  to  cany  on  as  a  miller  a  more  extensive  trade  than 
be  could  carry  on  by  using  only  the  water  power  of  the  said  mills. 

And  the  bill  charged  that  the  agreement  of  reference,  dated  the  18th  of 
February,  1846,  did  n<^  authcHrize  the  said  arbitrator,  ai^  that  he  had  not  the 
pewer,  to  order  and  adjudge  the  plaintiff  to  pay  the  said  sum  of  1,782/.  Ss.  7d^ 
so  far  as  the  same  id^t&A  or  had  reference  to  the  outlay  made  by  the  said 
defendant  in  erecting  and  placing  a  steam-engine  in  the  said  mill,  plaintiff 
beii^  by  the  said  agreement  subject  only  to  the  costs  of  putting  into  proper 
Depair  the  said  mill  md  premises,  odled  the  Leather  Mill,  and  converting  sudi 
mil  and  the  water  power  thereof  intaa  water  com  and  flour  mill,  by 


HEMEKG  «.  SWINKBnOR.  «» 

of  tbe  said  deffsidaiit^s  bemg  at  the  ohai^ges  of  putting  millfltones  and  oliKr 
machinery  into  tlie  said  mill,  or  in  or  npon  the  premiseg  thereto  belonging. 

That  a  large  part  of  the  sum  of  1,78S/.  Ss.  7d.,  and  as  much  as  7001.  aad 
upwa^s,  is  composed  of  the  costs  of  erecting  the  said  Bteam-enmne;  and  that 
the  said  premises,  called  the  Leather  Mill,  oould  and  ought  to  have  been  con- 
verted into  a  flouP4nill  by  the  said  defendant  under  the  demise  thereof  to  him, 
without  subjecting  the  plaintiff  to  the  expense  of  erecting  a  steam-engine  for 
increasing  the  power  in  toe  said  mill,  so  as  to  carry  on  a  more  extensive  trade 
as  a  miller  than  tbe  said  defendant  could  have  carried  on  by  the  water  powtr 
only  of  the  said  mill. 

That  the  aforesaid  agreement  of  reference  did  not  warrant  or  authorize  the 
aaid  arbitrator,  and  that  he  had  not  the  power,  to  order  and  adjudge  that  the 
eaid  defendant  was  entitled  to  a  lien  on  the  said  mill,  machinery,  and  premim 
then  in  his  possession,  under  or  by  virtue  of  the  said  agreement,  dated  the  16tii 
of  June,  1888,  in  the  manner  which  he  had  done  by  the  said  award,  or  to  order 
that  he  (the  said  defendant)  might  hold  and  retain  possession  of  such  null, 
machinery,  and  premises,  until  such  principal  sum,  interest,  and  costs  should 
be  paid,  pursuant  to  and  in  manner  provided  for  by  the  said  award. 

That  by  such  last-mentioned  order  or  adjudication,  the  said  defendant  was 
empowered  to  hold  the  said  mill  and  premises  for  an  undefined  and  uncer- 
tain  period.  And  the  said  award  did  not  order  or  decide  whether  the  said 
defendant  was  or  was  not  entitled  to  any  mortgage  to  him  of  the  said  mill  and 
premises,  to  secure  the  repayment  of  the  moneys  which  may  have  been  properly 
expended  by  him  in  repairs  upon  the  same  premises,  and  converting  the  same 
into  a  flour-miU ;  or  how  the  said  lien,  provided  for  by  the  said  award,  was  to  be 
discharged  or  got  rid  of. 

That  although,  by  the  said  award,  it  is  ordered  that  the  plaintiff  should  pay 
to  the  said  defendant  the  sum  of  400/.  on  the  S6th  of  March,  1845,  as  provided 
by  the  said  agreemait  of  the  16th  of  June,  1888,  no  time  is  fixed,  nor  is  any 
order  made  in  the  said  award  for  the  said  defendant  to  quit  and  deliver  up  to 
the  plaintiff  the  possession  of  the  said  mill  and  premises ;  and  that  upon  the 
face  of  the  awara  the  same  is  defective,  and  ought  to  be  set  aside,  because  the 
same  is  not  final,  and  does  not  direct  under  any  terms  or  circumstances,  or  upon 
any  condition  whatsoever,  that  the  said  defendant  shall  ever,  or  at  any  time  in 
particular,  give  up  the  possession  of  the  said  mill  and  premises  to  the  plaintiff, 
and  the  plamtiff  will  or  may  be  driven  to  bring  an  action  of  ejectment  to  recow 
possession  of  the  said  premises,  even  if  he  complied  with  the  directions  of  the 
said  award. 

That  the  award  is  not  mutual,  inasmuch  as  by  the  terms  thereof,  the  pUdntiff 
is  directed  to  pay  interest  on  the  said  sum  of  1,78S2.  8s.  7d.,  at  the  rate  of 
4/.  10s.  per  cent,  per  annum,  in  case  default  should  be  made  in  payment  of  that 
sum,  as  directed  by  the  said  award ;  and  the  said  defendant  is,  by  such  award, 
declared  to  be  entitled  to  a  lien  on  tjie  said  mill,  madiinery,  and  premises  as 
b«%inbefore  mentioned,  and  may  in  the  meantime  make  use  of  the  said  mill, 
-steam-engine,  machinery,  and  premises,  in  grinding  com  and  carrying  on  in  all 
respects  his  said  trade  as  a  miller,  without  paying  any  thing  or  making  any  com- 
p^sation  whatsoever  to  the  plaintiff  for  or  m  respect  of  the  use  and  necessaiy 
wear  and  tear  of  the  said  mill,  steam-engine,  machinery,  and  premises ;  and 
«ttch  use  and  necessary  wear  and  tear  thereof  would  greatly  deteriorate  wood 
injure  the  said  steam-engine  and  machinery  to  an  amount  much  greater  than 
the  rate  of  41. 10s.  per  cent,  per  annum  on  the  value  thereof,  which  the  plaintiff 
is  directed  by  the  said  award  to  pay  for  the  same. 

That  the  award  k,  upon  the  feuse  of  it,  in  many  points,  not  final  and  not 
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matual,  but,  cm  the  contrary,  altogether  uncertain,  insuiBcient,  and  invalid ; 
and  that  thereby  a  full  ana  final  arbitrament  and  determination  of  all  the 
matters  aforesaid  to  the  arbitrator  is  not  made  or  come  to  by  the  said  award  ; 
and  that  the  plaintiff  cannot  claim  such  advantages  as  he  ^as  entitled  unto 
under  the  said  agreement  of  reference,  dated  the  18tn  of  February,  184s5. 

That  the  costs,  charges,  and  expenses  to  which  the  plaintiff  has  been  put 
relating  to  the  said  agreement  of  reference  and  the  award  amount  to  a  very 
considerable  sum,  and  that,  though  the  said  defendant  has  not  yet,  he  forthwith 
intends  to  make  the  said  submissions  to  refer  to  arbitration,  contained  in  the 
said  last-named  agreement,  an  order  or  rule  of  this  honourable  Court,  and  to  take 
proceedings  agieunst  the  plaintiff  upon  such  rule  or  order  when  obtained,  or  other- 
wise to  brmg  an  action  against  the  plaintiff,  or  to  issue  some  execution  or  writ 
in  the  nature  and  for  the  same  effects  and  purposes  as  an  execution  at  common 
law,  for  the  money  awarded  to  be  paid,  either  in  this  court  or  in  one  of  her 
Majesty's  courts  of  law,  to  enforce  the  performance  of  the  said  award  on  the 
part  of  the  plaintiff;  and  under  the  circumstances  aforesaid,  the  plaintiff,  by 
himself  and  his  agents,  had  applied  to  and  requested  the  said  defendant^ 
Thomas  Swinnerton,  to  deliver  up  the  said  award  and  the  said  agreement  to  be 
canceDed,  but  he  (the  said  defendant)  refused  to  comply. 

And  that  the  award  is  defective  and  invalid  for  the  reasons  aforesaid,  and  ibr 
other  reasons  appearing  on  the  face  of  the  said  award ;  and  that  the  same  is  not 
final  or  conclusive  between  the  plaintiff  and  the  said  defendant  as  to  the  matters 
made  the  subject  of  reference. 

A  nd  the  bill  prayed  that  the  award  might  be  declared  void,  or  that  such 
other  declaration  inight  be  made  in  regard  thereto  as  the  facts  and  justice  of 
the  case  might  require ;  and  that  the  defendant  might  be  decreed  to  deliver  up 
the  same  to  be  cancelled,  together  with  the  said  articles  of  agreement,  bearing 
date  the  18th  day  of  February,  1846 ;  and  that  in  the  meantime  the  defendant 
might  be  restrained  by  the  injunction  from  making  the  submission  to  refer  to 
arbitration  contained  m  the  said  articles  of  agreement,  as  also  from  making  the 
said  award,  a  rule  or  order  of  this  Court,  ana  from  bringing  any  action  at  law 
i^nst  the  plaintiff  on  the  said  articles  of  agreement  and  tne  said  award,  or 
either  of  them,  and  from  taking  proceeding  against  the  plaintiff  upon  such 
rule  or  order  when  obtained,  and  from  brinemg  any  action  against  the  plaintiff 
and  from  issuing  any  writ  in  the  nature  and  for  the  same  efl^t  and  purpose  aa 
an  execution  at  common  law,  and  the  money  awarded  to  be  paid  in  this  court 
or  in  any  of  her  M^esty's  courts  of  law  for  enforcing  performance  of  the  said 
award  on  the  part  of  the  defendant,  and  from  taking  any  proceedings  whateva: 
against  the  plaintiff  under  the  said  award,  or  with  reference  thereto. 

To  this  bill  the  defendant  demurred  generally  for  want  of  equity;  and  the 
Vice-Chancellor  of  England  overruled  Uie  demurrer.  From  that  order  the 
defendant  appealed. 

JameB  Parker  and  Daniel^  for  the  appeal,  contended,  first,  that  the  Court 
had  no  jurisdiction,  in  consequence  oi  the  statute  9  &  10  Wm.  S,  c.  15 ; 
secondly,  that,  even  should  the  Court  hold  that  the  biU  could  not  be  entev-^ 
tained,  the  award  was  strictly  right  and  final  in  every  particular.  They  cited 
Nichols  V.   Chalie  (14  Ves.  866) ;  (a)    Gwinnett  v.   Bannister  (14  Vea. 

(a)  NiehoU  t.  ChaKe  (14  Veser,  365).    17th  And  into  court,  and  create  a  jurisdiction  to  issne  procew 

aittof  December,  1807.   Lord  Eldon,  C— A  gene-  of  contempt.    Experience  had  proved  thehenefldal 

ral  reference  to  arbitration  by  parties  in  a  soit,  then  effecU  of  terminating  by  arbitration  suits  actually 

depending  in  Chaneery,  was  made  an  order  of  a  court  existing;''  and  it  occurred  to  his  Lordship,  also» 

of  law  by  Lord  Eldon,  who  said  that  it  occurred  to  **  that  it  might  be  extremely  desirable  to  afford  the 

him  at  the  time  of  giving  his  Judgment,  that,  "  be-  same  opportunity  where  only  a  cause  of  suit  sub* 

fbre  the  statute,  when  persons  were  out  of  court,  sisted,  but  no  suit  had  been  instituted.    In  the  for* 

they  could  not  by  any  agreement  bring  themselTcs  mer  ease,  if  the  agreement  was  made  an  order  of  a 
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6S0).  (a)  It  was  distinctly  decided  by  Sir  John  Leacb,  in  Davis  v.  Getty  (1  Sim. 
&  Stu.  411),  (6)  that,  though  the  submission  had  not  been  made  a  rule  of 
court  the  ordinary  jurisdiction  of  the  Court  of  Chancery  was  excluded  by  the 
statute,  and  that  dfecision  had  been  almost  constantly  acted  upon  since.  {Datosan 
T.  Sadler^  1  Sim.  &  Stu.  587.)  (c)  The  statute  provides  sufficient  remedy  for 
all  the  errors  in  the  award  sue^sted  by  the  bill,  if  they  had  any  existence. 
These  cases  had  not  been  called  m  question  until  the  decision  of  the  present 
Vice-chancellor  of  England  in  NichoU  v.  Roe  (5  Sim.  156),  (d)  but  that  deci- 
sion  beinff  reversed  on  appea]  by  Lord  Brougham  (8  Myl.  &  E.  481).  {e)  The 
case  on  which  the  Vice-Cnancellor  had  relied  was  Ward  t.  Periam  (S  £q.  Cas. 
Abr.  91 ;  Turn.  &  Russ.  131,  n.)  They  also  referred  to  and  observed  on  the 
Act  9  &  10  Wm.  3,  c.  15,  on  Tidd^s  Practice,  and  Watson  on  Awards ;  that 
all  matters  in  difference  had  been  referred  and  properly  decided  on  by  the 
award.  The  Vice-Chancellor  held  the  case  of  Nichols  v.  Roe  not  to  be  a  bind- 
ing authority. 

eoort  of  Uiw,  and,  the  arUtnton  baTing  proceeded 
upon  it,  an  application  was  made  to  compel  the  exe- 
cution of  the  award,  that  In  a  court  of  equity  was 
considered  merely  as  a  proceeding  in  the  court  of 
law,  modified  and  regulated  by  the  consent  of  the 
parties ;  and,  whether  the  dicumstance  of  consent 
to  that  mode  of  carrying  on  the  suit  at  law  night  or 
might  not  be  deemed  worthy  of  consideration  in 
equity,  the  mere  fact  that  they  had  so  far  regulated 
the  proceeding  at  law  could  not  bar  the  jurisdiction 
in  equity.  There  is,  however,"  continued  his  Lord- 
ship, **  another,  much  stronger  ground,  where  per- 
sons, suing  in  Uiis  court,  or  a  court  of  law,  instead 
of  nud(ing  their  submission  to  arbitration  a  rule  of 
that  court  where  they  are  suing,  agree  that  their 
•ubmitsion  shall  take  the  cause  altogether  out  of 
that  court;  and  that  the  proceeding  under  their 
agreement  shall  be  in  a  court  in  which  the  antece- 
dent proceedings  never  hare  been." 

(a)  Gwinnett  t.  Bannista'  (14  Ves.  680).  39nd 
February  and  9th  March,  1808.  Lord  Eldon,  C— 
The  question  ndsed  by  this  motion  was  as  to  the 
jurisdiction  of  this  Court  against  an  award,  made  a 
rule  of  a  court  of  law,  under  the  statoto  9  &  10 
Wm.  3,  c.  15.  His  Lordship  in  delivering  judgment 
said,  **  In  every  way  of  considering  it,  an  award 
nade  under  this  statute  diifers  very  materially  from 
an  award  made  in  the  course  of  a  cause.  An  award 
made  in  the  course  of  a  cause  may  be  set  aside  in 
the  Court  of  King's  Bench  by  an  application,  not 
so  limited  as  that  which  is  given  by  ue  second  sec- 
tion of  the  Act  of  Parliament.  I  have  not  found 
by  my  own  research  into  authority,  or  from  the  in- 


formation of  others,  any  instance  in  which  a  Court 
of  equity  has  actually  interposed  by  injunction  to 
stay  the  process  of  a  Court  of  law,  in  which  the 
award  was  made  a  rule  of  court ;  and  it  is  very  dif- 
ficult to  see  how  that  can  be,  under  the  first  section 
of  the  Act ;  for,  if  the  bill  is  filed  without  an  affi- 
'davit,  such  a  proceeding  would  be  directly  in  oppo- 
sition to  the  words  of  the  first  section  of  the  Act, 
declaring  that  the  '  process  shall  not  be  stopped  or 
delayed  in  its  execution  by  any  order,  rule,  com- 
Btaad,  or  process  of  any  other  Court,  either  of  law 
■or  equity,  unless  it  shall  be  made  appear,  on  oath, 
to  such  Court,  that  the  arbitrators  or  umpire  mis- 
behaved themselves ;  and  that  such  award,  arbitra- 
tion, or  umpirage,  was  procured  by  cormptioD,  or 
other  undue  means.* 

**  If  a  bill  is  filed  for  an  injunction  in  the  ordinary 
way,  and  upon  non-appearance  the  plaintiff  can  have 
the  injunction  by  the  order  of  the  Court,  the  effect 
is  to  stop  the  process  in  ite  execution,  though,  if 
the  bill  18  not  supported  by  an  affidavit,  it  is  not 


shewn  in  any  way  upon  oath,  as  reouired  by  the  sta- 
tute, that  there  has  been  misbenaviour,  corrup- 
tion, &c. 

'*  It  seems  to  me,  those  words  <  by  any  Court  of 
law  or  equity'  must,  from  the  words  that  immedi- 
ately foUow,  mean  that  court  in  which  the  rule  was 
made ;  and  a  complaint  in  that  court  could  hardly 
be  the  ground  of  jurisdiction  in  any  other  court- 
This  clause  seems  to  give  that  court  jurisdiction, 
provided  the  application  is  made  within  the  time 
limited  by  the  Act,  not  only  to  refuse  to  carry  into 
execution,  but  also  to  set  aside,  an  award  obtained 
by  8U«*h  means." 

Jb)  JDovitv.  Getty  (1  Sim.  &  Stu.  41l).  13th 
I  28th  June,  1893.  Sir  John  Leach,  V.  C.  £.— 
The  Vice-Chancdlor's  dedsion  in  this  case  was : 
<*  Where  it  is  one  of  the  terms  of  an  agreement  to 
refer  disputes  to  arbitration,  that  the  submission 
shall  be  made  a  rule  of  court  of  common  law,  if 
either  party  require  it,  this  Court  has  no  jurisdiction 
to  relieve  against  the  award,  although  the  submis- 
sion has  not  been  made  a  rule  of  the  court  of 
common  law.  within  the  time  limited  by  the  sta- 
tute." 

(e)  Dawton  v.  Sadler  (1  Sim.  8c  Stu.  637).  Ifitb 
and  19th  December,  1823.  Sir  John  Leach,  Y.  C.  E. 
— The  Vice-Chaacdlor  refused  to  grant  an  injunc- 
tion to  stay  proceedings  on  an  award,  on  the  ground 
of  fraud  and  corruption  in  the  arbitrator,  where  the 
submission  was,  within  due  time,  made  a  rule  of  the 
Court  of  King's  Bench,  although  the  bill  was  filed 
before  the  submission  was  made  a  rule  of  that  court, 
and  although  it  might,  woeoriSmg  to  the  agreement, 
have  been  made  either  a  rule  of  this  court,  or  of 
the  Court  of  King's  Bench. 

(<f)  NiekoU  V.  Bm  (5  Simons,  166).  6tli  De- 
cember, 1833;  11th  January,  1834.  Sir  Lancelot 
Shadwell,  V.  C.  E. — In  this  case  one  of  the  terms 
of  an  agreemeat  was,  to  refer  disputes  to  arbitra- 
tioa,  that  the  submission  might  be  made  a  rule  of  a 
court  of  law,  on  the  application  of  either  party,  but 
that  had  not  been  done.  The  Vice-Chancellor  held, 
on  demurrer,  that  this  Court  has  jurisdiction  to  re- 
lieve against  an  award ;  and  the  Court  having  once 
exerc&Md  ite  jurisdiction  over  the  award,  will  retain 
it,  although,  on  the  coming  in  of  the  answer,  it 
appears  that  the  submission  had  then  been  made  a 
rule  of  a  court  of  law  by  the  defendant. 

(e)  NUhols  V.  Roe  (3  Myl.  &  K.  431).  6th 
June,  9th  August,  1834.  Lord  Brougham,  C.-* 
His  Lordship  held  that  the  Court  of  Chancery  had 
no  jurisdiction  to  relieve  against  the  award,  and 
therefore  dissolved  the  injunction  granted  by  the 
Vioe-Chancclior  of  Englaiid  fan  this  case. 
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Bolt  and  WrigU^  in  aapport  of  the  faill,  (xmtoEided  that  the  statute  did  Dot 
apply  to  the  Court  of  Chancery,  whidi.  is  net  a  court  of  record.  They  cited 
lb  Joseph  Y.  WAater  (1  Russ.  &  M.  4&S^.  (a) 

farkery  in  rephr. 

The  LORD  CHANCELLOR.— I  was  surprised  that  the  question  as  to  the 
exdusiTe  jurisdiction  under  the  statute  had  bera  raised,  and  more  surprised  to 
find  that  there  is  so  much  to  support  it  in  the  first  clause  of  the  Act  of  Parlia- 
ment.  The  Court  of  Chancery  is  not  usually  called  a  court  of  record,  but  it 
appears  to  me  to  be  oosiprised  in  the  first  clause  of  the  Act.  I  will  read  the 
fadl,  for  I  am  anxious  to  find  out  the  gtxHmd  on  which  the  Vice-Chancdlor  of 
England  proceeded ;  the  short  note  of  his  judgment  handed  to  me  conveys  so 
litl£  informati(»)^  that  it  is  difficult  to  understand  the  ground  of  that  decision* 

Judgment — N<M)ember  9* 

The  LORD  CHANCELLOR— I  have  read  through  this  bill  for  the  pur- 
pose of  seeing  whether  there  was  any  charge  in  whicn  it  might  have  been 
important  to  raise  the  question  upon  the  iunsdiction ;  but  I  find  there  is  no 
such  charge.  The  bill  very  fairly  states  tne  case,  states  the  dispute  which  haa 
arisen,  the  litigation  commenced,  the  reference  to  arbitration,  the  award ;  and 
then  alleges  certain  objections  to  the  award :  that  it  was  not  final,  not  mutual, 
and  other  objections  which  are  raised  to  the  award ;  and  then  it  prays  that  the 
award  may  be  set  aaide,  and  that  the  party  may  be  restrained  from  making  the 
submission  an  order  of  the  Court.  It  therefore  raises  very  neatly  and  clearly 
the  question,  whether  the  case  is  within  the  statute,  and  whether  the  Court  has 
jurisdiction  by  bill,  under  those  circumstances,  to  interfere  within  the  provisiona 
of  the  statute  regulating  the  award  of  the  arbitrator  and  protecting  the  party 
against  an  improper  award ;  and  it  appears,  though  I  am  very  sorry  not  to 
have  been  furnished  with  a  more  accurate,  or  rather  detailed,  note  of  the  ground 
on  which  the  Vice-Chancellor  proceeded,  yet  I  rather  collect  he  proceeded  on  this, 
that  the  submission  had  not  been  made  an  order  of  this  Court  at  the  time  when 
the  litigation  commenced,  and  when  the  demurrer  came  on  to  be  argued.  Now, 
if  that  was  the  ground,  it  reduces  it  to  a  very  simple  question  indeed, — namely, 
whether  the  dedsions  of  Sir  John  Leach  in  Davis  v.  Getty y  and  the  same  learned 
judge  in  Dawsan  v.  SadleTj  and  of  the  Lord  Chancellor  Brougham  in  Nichols 
V.  Mosy  are  to  be  considered  as  the  rule  of  this  court,  or  whether  the  opinion  of 
the  Vice-Chancdlor  of  England,  as  expressed  in  Nichols  v.  iZoe,  at  the  time  it 
came  before  him,  is  right.  There  he  in  terms  laid  it  down,  and  decided  upon 
that  ground,  that  the  submission  not  having  been  made  a  rule  of  court  at  the 
time  of  the  biH  being  filed,  the  jurisdiction  of  this  Court  was  not  ousted  by 
the  statute.    That  case  ujpon  appeal  is  a  decision  for  the  purpose  of  this  case. 

There  is  no  necessity  lor  me  to  enter  into  a  discussion  cf  the  soundness  of 
the  doctrine  one  way  or  the  other,  because  it  has  been  the  established  course  in 

(a)  Ae  jMepkr,  WOtter  (t  RttM.&Myl.498).-*  BtrdUF  (3  Via.  Ab.  189),  Ltm$iaiey.  LUiUdaU  (9 
Appttcatioiis  of  tUa  kind,  to  enforce  aa  award  Vet.  joa.  4M),  ^VeA«2t  t.  Cftoilit  (14Ve8.265),aB4 
iHwre  no  cause  ia  depeading ,  tbofagh  of  erery-day     othte  cuts  whera  tha  eflbet  of  the  statute  cauM  ia* 


oecnrrence  in  eoarts  of  law,  are  eztreiaely  anvsanl  ddeatally  into  diseonioa,  the  jartedictioB  has  never 

ia  the  Court  of  Chancery.    So  rare  indeed  ha  ve  been  qoMlioned ;  tboagh,aB  these  have  been  oUefty 

they  been,  that  the  ofltecrs  of  that  Court  were  apoa  sabmissfcens  amde  iaeaoaes  to  which,  accord- 

not  aware  of  any  precedent,  and  were  disposed  to  ing  to  the  better  opialoa,  the  statute  does  aot  apply 

dovbt  the  jnrisdicUon.    Mr.  Tldd  (a  Pract.  SOI ,  9lh  (I  Mad.  Ch.  Pr.  396 ;  3,  718),  it  was  not  necessary 

edit.)  has  expressed  a  siaiilar  donbt,  on  the  groand  formally  to  consider  the  point.    Bnt  the  snbmia- 

that  the  atatnte  of  10  Wm.  3,  e.  16,  is  confined  to  sions  in  Webster  t.  Bith^  (Pr.  Cb.  233 ;  9  Vem. 

eoarts  of  record.    The  laofaage  of  the  second  see-  444)  and  Spdiignt  t.  Carpenter  (3  P.  W.  S6l)  seem 

tion,  howcTcr,  as  obsenrsd  by  Maddock  (3  Cb.  Pr.  to  ha^  been  made  orders  of  the  Coort  of  Chancery 

713),  is  aitoeether  uninteingiUe,  if  the  Act  be  held  onder  the  statute;  aad  ia  the  principal  ease  X&t 

not  to  extend  to  submissions  which  hare  been  made  jurisdiction  wn  not  dispnted. 
orders  of  a  coort  of  equity ;   and  in  CM^retf  j. 
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this  court  now  for  a  great  length  of  time,  adopted  by  the  Master  of  the  Rolls, 
Sir  John  Leach,  in  two  cases,  and  by  this  Court  upon  an  appeal  from  the  Vice- 
Cbancellor  of  England  in  the  case  of  .Nichols  v.  Roe.  It  is  hardly  to  be 
expected,  even  if  there  were  more  doubt  on  the  accuracy  and  propriety  of  those 
decisions,  that  this  Court  would  revert  back  aeain  upon  a  question  or  this  sort 
to  the  construction  to  be  put  on  the  terms  of  the  statute,  after  the  construction 
that  has  been  put  on  it  for  so  many  years,  and  ultimately  adopted  by  this  branch 
of  the  Court.  I  cannot  myself  see  any  reason  to  doubt  the  soundness  of  those 
decisions ;  and  being  of  opmion  that  those  decisions  are  right,  and  seeing  that  it 
has  been  so  long  established,  I  feel  no  disposition  to  shake  that  decision,  or  at 
all  to  interfere  with  the  rule  laid  down  in  all  those  cases. 

On  that  ground,  if  that  was  the 'ground  on  which  the  Vice-Chancellor  pro- 
ceeded, I  am  of  opinion  he  ought  to  haye  followed  the  doctrine  laid  down  in 
the  former  case  upon  an  appeal  from  his  decision,  and  that  Nichols  y.  Roe 
ought  to  have  been  the  guide  of  his  decision.  I  adopt  it  now  as  the  guide  of 
my  decision,  and  therefore,  on  that  ground,  J  think  that  the  objection  to  the 
demurrer,  which  I  infer  was  the  ground  of  the  Yice-Chancellor^s  judgment, 
was  erroneous. 

In  argument,  however,  another  ground  has  been  suggested,  and  it  was  said, 
among  other  things,  that  the  Court  of  Chancery  was  not  within  the  statute  at 
alL  Now,  it  certainly  appears  to  me  that  that  has  been  matter  of  some  doubt 
in  former  times,  thoueh  I  conceived  it  was  a  point  settled,  that  the  Court  of 
Chancery  was  within  the  statute ;  but  it  has  been  so  clearly  laid  down  in  several 
cases  that  it  is  so,  particularly  in  the  matter  of  Joseph  and  Webster  (1  iRus.  & 
Myl.  49ff)  and  King  v.  Pownal  (6  Ves.  10),  where  Lord  Eldon  actually 
decided,  that  after  the  award,  the  submission  to  be  made  an  order  of  this  Court, 
it  is  much  too  late  to  raise  the  Question  whether  this  Court  be  or  be  not  within 
the  terms  of  the  statute ;  and  though  the  term  <<  court  of  the  record  ^  is  used 
in  one  part  of  the  statute,  the  other  clause  shews  that  the  court  of  equity  was 
intende^d  to  be  included  within  the  provisions  of  the  Act 

The  third  objection  was,  that  notwithstanding  it  might  be  against  the  party 
filing  the  bill,  still  it  was  within  the  provision  of  the  Act,  because,  assuming  the 
Court  of  Chancery  to  have  jurisdiction,  there  is  no  reason  why  the  jurisdiction 
should  not  be  exercised,  or  why  the  Court  of  Chancery  should  not  have  that 
jurisdiction  by  filing  the  bill.  It  appears  to  me  to  be  perfectly  conclusive  as  to 
the  terms  of  the  statute,  which  describes  a  certain  jurisdiction  within  the 
Court,  and  which  extends  to  the  Court  of  Chancery ;  and  then  it  provides 
the  mode  in  which  those  Courts  are  to  proceed,  evidently  intending,  if  not  in 
terms,  to  prohibit  any  jurisdiction  foreign  to  that  provided  by  the  statute  from 
interfering  for  the  purpose  of  the  remedy  laid  down  by  the  statute.  I  am  of 
opinion  that  this  is  within  the  jurisdiction  of  the  Court  of  Chancery,  and  being 
within  the  jurisdiction  of  the  Court  of  Chancery,  that  the  remedy  ought  to 
have  been  under  the  provisions  of  the  A'bt  by  summary  application  to  the 
Court,  and  not  under  the  ordinaj^  jurisdiction  of  the  Court  by  filing  a  bill. 

On  all  the  groimds,  therefore,  I  tnink  that  the  course  taken  by  the  bill  is  one 
in  which  the  jurisdiction  of  the  Court  is  excluded  by  the  statute.  I  am  of 
opinion  that  the  demurrer  was  properly  filed,  and  ought  therefore  to  have  been 
allowed. 

JUow  the  demurrer  with  costs ;  no  costs  of  the  appeal. 
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Friday f  November  6,  1846. 
Waed  t).  Arch,  (a) 

Will^^AMwity — Direction  for  nUe-^Convernon, 

B,  W,  hy  hit  mil  gave  the  reeidue  of  hie  property,  coneietinff  qf  real,  copyhold,  and  pereonal  eetater, 
to  certain  trueteee  upon  truet  to  pay  thereout  an  annuity  to  hie  wife,  and  in  cote  there  ihould  not 
be  euffieient  to  eatirfy  the  annuity,  '*  upon  truet  to  eell  and  diepoee  of  aU  and  every  part  ef  hie 
eaid  real  and pereonal  eetaie,**  tmd  lay  out  and  inneet  theproeeode  in  thepurehaee  of  govemmeni 
or  other  good  securitiee,  and  out  qf  the  dividends  thereof,  or  out  qf  the  rente  of  the  real  estatet, 
until  the  eame  should  be  eold,  to  pay  unto  hie  wife  E.  an  annuity  of  300/.  per  annum,  TTie  income 
arieingfrom  the  rente  and  profiie  of  the  eeiatee  woe  not  euffieient,  during  the  life  of  the  amiM- 

-  iant,  to  pay  the  annual  eum  qf  300/.,  and  no  eale  took  place  during  ker  life,  eo  that  at  her  deceoM 
a  considerable  amount  was  due  to  her  by  way  qf  arrears, 

'Held,  that,  under  the  directions  of  the  will,  there  was  an  absolute  direction/or  conversion,  so  that 
the  residuary  legatees  became  entitled. 

THE  testator,  Ebenezer  Whiting,  bein^  seised  in  fee-simple  to  certain  estates, 
both  freehold  and  copyhold,  and  being  also  possessed  of  personal  estate, 
by  his  will,  after  giving  certain  legacies  therein  mentioned,  gave,  devised,  and 
bequeathed  the  rest  and  residue  of  his  estate  and  effects,  after  payment  of  his 
just  debts,  funeral  and  testamentary  expenses,  unto  certain  trustees,  their  heirs, 
executors,  &c.  upon  trust,  that  they  should,  as  soon  after  his  decease  as  conve- 
niently might  be,  call  in  and  settle  every  account  between  him  and  every  person 
whatsoever ;  and  in  case  there  should  not  be  sufficient  to  pay  and  satisfy  an 
annuity  of  SOOL  per  annum  thereinafter  given  to  his  wife,  ^^  tnen,  upon  trust, 
to  sell  and  dispose  of  all  and  every  part  of  the  said  real  and  f>er8onal  estate,^ 
and  lay  out  and  invest  the  money  ansing  by  such  sale  or  sales  in  the  purchase 
of  government  or  other  good  securities ;  and  upon  further  trust,  by  and  out  of 
the  interest,  dividends,  or  proceeds  thereof,  or  the  rents  of  bis  real  estates 
until  the  same  should  be  sola,  to  pay  unto  his  wife  Elizabeth  and  her  assigns, 
during  her  life,  one  annuity  or  clear  yearly  sum  of  SOO/.,  free  and  clear  of  and 
from  all  taxes  whatsoever.  And  also  from  and  after  payment  thereof,  upon 
trust,  b^  and  out  of  the  same  interest,  dividends,  and  proceeds,  to  pay  unto 
the  plaintiff,  Frances  Ann  Ward,  then  F.  A.  Moray,  during  her  life,  an 
annuity  or  yearly  sum  of  20/. ;  and  upon  further  trust,  that  they,  the  said 
trustees,  their  heirs,  executors,  or  administrators,  should  pay  and  apply  all  the 
residue  or  remainder  of  the  said  rents,  interests,  dividenas,  and  proceeds,  unto 
his  said  wife  Elizabeth  and  her  assigns,  during  her  life;  and  after  the  decease 
of  his  said  wife,  then  upon  further  trust,  to  pay  unto  the  said  plaintiff,  Frances 
A.  Ward,  one  further  annuity  or  yearly  sum  of  SOL  The  testator  then  gave, 
devised,  and  bequeathed  all  the  rest,  residue,  and  remainder  of  his  estate  and 
effects,  whatsoever  and  wheresoever,  from  and  after  the  payment  of  all  his  just 
debts,  legacies,  funeral  and  testamentary  expenses,  and  annuities,  as  aforesaid, 
unto  his  four  sisters  therein  named,  to  be  equally  divided  between  them, 
share  and  share  alike.  And  the  testator  further  declared  that,  in  case  the 
amount  of  the  rents,  issues,  dividends,  and  proceeds  of  his  real  and  personal 
estate  should  not  be  sufficient  to  pay  and  satisfy  the  said  annuity  of  SOOl.  per 
annum,  by  him  therein  before  given  and  bequeathed  to  his  said  wife,  that  then, 
and  in  such  case,  he  did  thereby  revoke  the  several  legacies  by  him  therdn- 
before  given  and  bequeathed,  and  did  thereby  authorize  and  empower  his  said 

(a)  Reported  by  G.  Goldsmith,  Esq.,  BaiTiiter*At*]aw. 
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trustees,  or  the  survivors  or  survivor  of  them,  by  and  out  of  his  said  real  and 
personal  estate,  to  purchase  an  annuity  of  SOO/.  per  annum,  or  so  much  thereof 
as  they  should  want  to  make  up  the  said  annuity  to  his  wife  of  300/.,  during 
her  life.  The  will  also  container!  the  usual  clause,  enabling  the  trustees  to  give 
discharges  for  the  purchase-money.  The  testator  appointed  his  said  wife, 
Elizabeth  Whiting,  and  Henry  Tickell,  executrix  ana  executor  of  his  will. 
From  the  Master's  report  it  appeared  that  the  income  arising  out  of  the  rents 
and  profits  of  the  estates  was  not  sufficient  during  the  life  of  his  widow,  the 
said^Elizabeth  Whiting,  for  the  payment  of  her  annuity  of  SOO/.,  and  that  at 
her  decease,  which  happened  in  tne  year  1804,  there  was  due  to  her  for  arrears 
of  the  said  annuity  1,278/.  5$.  Id  And  that  no  portion  of  the  real  estates 
was  sold  during  her  lifetime,  but  that  since  her  death  various  portions  of  the 
estates  had  been  sold  to  railway  companies,  and  the  proceeds  paid  into  court, 
to  the  credit  of  the  cause,  and  that  some  parts  thereof  still  remained  unsold. 
M.  Whiting,  one  of  the  testator's  four  sisters,  and  one  of  the  residuary  devisees 
under  his  will,  now  presented  her  petition,  for  the  purpose  of  having  the  rights 
and  interests  of  all  parties,  as  to  tne  fund  in  court  and  the  freehold  property 
remaining  unsold,  declared,  and  that  her  share  of  the  fund  in  court  be  paid 
out  to  her.  The  question  now  was  as  to  whether  the  real  estate  was  to  be  con- 
sidered as  converted. 

BetkeU  and  Freeling^  for  the  petitioner. 

Hadgsouj  ChandleeSy  and  WUlcockj  on  behalf  of  the  oo-heiresses-at-law, 
contended  that  the  direction  to  convert  the  real  estate  into  personalty  was  only 
to  be  carried  out  in  the  event  of  the  rents  and  proceeds  not  proving  sufficient 
to  pay  the  widow's  annuity ;  and  as  it  had  respect  to  securing  the  annuity  only, 
no  more  property  would  have  been  sold  than  so  much  as  would  be  required  for 
that  specific  purpose ;  and  there  was  no  reason  why  the  Court  should  declare 
the  surplus  to  be  personal  property. 

Stuartf  Walker,  and  H.  Clarke^  for  the  other  parties  to  the  suit. 

The  ViCB-CHANCELLOR.<»It  scems  to  me  that  this  case  must  be  taken  as  if 
a  bill  had  been  filed  immediately  after  the  death  of  the  testator,  for  the  purpose 
of  administration  of  his  estate,  and  it  appearing  to  the  Court  that  the  rents, 
proceeds,  and  dividends  were  insufficient  to  pay  the  annuity,  the  words  of  the 
testator  would  have  been  perfectly^  clear ;  **  And  in  case  there  should  not  be  suf- 
ficient to  pay  and  satisfy  tne  annuity  of  800/.  to  my  said  wife,  upon  trust  to  sell 
and  dispose  of  all  and  every  part  of  my  said  real  and  personal  estate,  and  lay  out,^^ 
&c.  There  indeed  appears  to  be  nothing  which  takes  away  the  general  efiect 
of  the  first  direction  to  sell.  The  trust  for  sale  seems  to  my  mind  to  arise 
immediately  it  is  proved  that  the  rents  of  the  real  estate  and  dividends  of  the 
personal  estate  are  insufficient  to  pay  the  annuity.  As  to  the  subsequent  part 
of  the  will  relating  to  the  annuity,  it  merely  amounts  to  this,  that  whether 
there  should  be  a  sale  or  not,  the  trustees  might  be  empowered  to  dispose  of 
such  proportion  of  the  real  estate  as  would  enable  them  to  purchase  an  annuity 
on  behalf  of  the  widow  of  300/.  per  annum,  or  any  such  part  of  the  annuity 
»s  might  be  necessary, 

Declare  the  real  estate  to  he  absolutely  converted. 
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THE  VICE-CHANCELLOR  OF  ENGLAND. 
Michaelmas  Term,  1846. 

KiKOHAM  V.  LRE.(a) 

Separate  estate  of  a  married  wotium — Waste. 

A  testator  delinsed  all  his  freehold  and  copyhold  hereditaments  to  his  vnfe  A.  during  her  natural  life, 
she  keeping  the  said  premises  and  the  buildings  in  good  and  substantial  repair,  and  committing  no 
mmmer  of  waste,  and  not  felling  any  timber  thereon,  except  for  repairs:  and  he  appointed  hii 
aaid  wife  and  R,  W,  B.  exeeutrim  and  executor  <if  his  will,  A.  married  again  to  the  dtfendmU, 
who  entered  upon  the  estates,  and  continued  to  receive  the  rents  and  profits  during  his  wife's  life, 
and  not  only  suffered  the  premises  and  buildings  to  become  dilapidated,  but  also  committed  actual 
watte,  by  felling  timber  emd  selling  it,  by  means  of  which  permission  and  tfoluntary  waste  the  estate 
was  much  deteriorated  in  value.  A.  died,  having  appoinUed  her  kusbaTid,  the  said  defendant,  and 
her  son  C  executors.  J%e  bill  was  filed  .by  remainderman  against  the  husband,  and  C.  as  her 
personal  representative,  alleging  the  above-mentioned  facts,  and  that  he  managed  the  estate  as  he 
thought  fit,  and  stating  a  pretence  by  the  husband  that  previously  to,  and  in  consideration  ofi  the 
marriage,  a  settlewsent  was  made  of  the  said  estate  for  the  aeparate  use  of  A.  during  their  joint 
lives,  and  charged  that,  ff  there  had  been  any  ouch  settlement,  it  was  nude  with  the  consent  of  the 
husband,  and  the  trustees  had  never  intermeddled  with  the  estates,  but  l^  them  in  the  possession 
of  the  drfendant,  and  allowed  him  to  receive  all  the  rents  and  profits,  and  stating  the  defendant 
pretended  that  he  acted  as  the  agent  ^  A.  and  received  and  applied  the  rents  to  her  use,  and  seek" 
ing  to  make  C,  also  the  other  legal  personal  representative  qf  A,  in  respect  of  her  sepm^e  eataUf 
a  party  to  make  good  the  acts  qf  waste.    To  this  bill  C.  demurred  generally  .•— 

Demurrer  allowed, 

THE  bill  stated  that  Thomas  Harding,  late  of  Tring,  in  the  county  of 
Hertford,  Esq.,  deceased,  being  seised  or  otherwise  well  entitled  to  the 
fee^mple  and  inheritance  of  divers  freehold  and  copjhold  hereditaments  situate 
in  the  parish  of  Tring,  in  the  hamlet  of  Coleshill,  in  the  parish  of  Amersham, 
in  the  said  county  of  Hertford,  and  which  copyhold  hereditaments  he  surren- 
dered to  the  use  of  his  wife,  duly  made  and  published  his  last  will  and  testa- 
ment in  writing,  bearing  date  the  16th  day  of  April,  1805,  which  was  executed 
and  attested  as  by  law  was  then  required  to  pass  freehold  estates  by  devise,  and 
did  thereby  give  and  devise  all  his  freehold  and  copyhold  estates,  whatsoever 
and  wheresoever,  unto  his  wife  Ann^  afterwards  the  wife  of  Roger  Lee,  of 
Clapham,  in  the  county  of  Surrey,  Esq.,  and  since  deceased,  for  and  during  the 
term  of  her  natural  life,  she  keeping  tne  said  premises  and  the  buildings  in 
good  and  substantial  repair,  and  committing  no  manner  of  waste,  and  not  fell- 
ing any  timber  thereon,  except  what  should  be  necessary  for  the  repairing,  and 
to  be  employed  in  repairing,  the  buildings,  and  cutting  the  underwood  in  regu- 
lar falls,  as  he  had  usually  done ;  and  from  and  immediately  after  her  death  he 
Sve  and  devised  all  his  estate  unto  Richard  William  Runting,  therein  named, 
3  heirs  and  assigns,  upon  trust  to  sell  and  dispose  of  the  same  in  the  manner 
therein  mentioned ;  and  as  to  the  money  arising  from  such  sale,  after  deducting 
all  costs,  charges,  and  expenses  attending  the  same,  and  the  execution  of  the 
trusts  thereby  in  them  reposed,  he  directed  the  same  to  be  laid  out  in  the  public 
stocks  or  funds,  or  on  government  securities,  in  the  name  of  the  said  Richard 
William  Runting,  his  executors  or  administrators,  upon  trust  topay  one  equal 
moiety  of  the  interests,  dividends,  and  profits  thereof  to  James  Kingham,  since 
deceased,  in  case  he  should  be  living  at  the  death  of  the  said  Ann  Harding,  for 
his  life ;  but  in  case  of  his  death  before  the  said  Ann  Harding,  or  in  case  of 
his  surviving  her,  then,  upon  his  death,  upon  trust  to  pay  and  apply  the  prin- 
cipal of  such  moiety  unto  and  amongst  all  the  children  of  the  said  James 

(a)  Reported  by  G.  GoLDSMrra,  Eeq.,  Bttiitter.at-law. 
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Kingham  who  should  be  living  at  the  time  of  the  deceases  of  the  testator^s 
said  wife  and  James  Eingham,  equally,  share  and  share  alike ;  and  if  but  one, 
then  to  such  only  one,  and  upon  trust  to  paj  the  other  equal  moiety  of  the 
interests^  dividends,  and  pronts  thereof  to  William  Kingham^  since  deceased, 
in  case  he  should  be  living  at  the  death  of  the  said  Ann  Harding,  for  and  during 
the  term  of  his  natural  life ;  but  in  case  of  his  death  before  the  said  testator^ 
said  wife,  or  in  case  of  his  surviving  her,  then,  upon  his  death,  upon  trust  to 
pay  and  apply  the  principal  of  such  moiety  unto  and  amongst  all  the  children 
of  the  said  W.  Kingham  who  should  be  living  at  the  time  of  the  decease  of 
the  said  testator'^s  said  wife  and  W.  Eingham,  equally,  share  and  share  alike ; 
and  if  but  one,  to  such  only  one ;  and  m  case  of  the  death  of  either  of  them, 
the  said  J.  Eingham  and  W.  Eingham,  without  leaving  any  child  or  children 
fiving  at  the  time  of  his  decease,  and  the  decease  of  the  said  testator^s  said  wife, 
then  the  said  testator  gave  and  bequeathed  the  share  of  him  so  dying  without 
child  or  children  to  the  survivor  of  them,  the  said  J.  Eingham  and  W.  Eing* 
ham ;  and  in  case  of  the  death  of  the  survivor,  then  to  the  child  or  children  of 
such  survivor  who  should  be  living  at  the  time  of  his  decease  and  the  decease 
of  the  said  testator^s  said  wife ;  and  the  said  testator  bequeathed  to  his  said 
wife  his  residuary  personal  estate,  and  appointed  his  said  wife,  and  the  said 
Richard  William  Kunting,  executrix  and  executor  of  his  said  will :  that  the 
said  Thomas  Harding  departed  this  life  in  the  month  of  May,  1805,  without 
having  in  any  manner  revoked  or  altered  his  said  will,  leaving  the  said  Ann 
Harding,  his  widow,  afterwards  Ann  Lee,  and  the  said  James  Eingham,  his 
second  cousin  and  heir-at-law  and  customary  hdr,  him  surviving ;  and  the  said 
wiU  was  duly  proved  by  the  said  Ann  Harding  and  R.  W.  nunting,  in  the 
Prerogative  Court  of  the  Archbishop  of  Canterbury,  on  the  18th  day  of  May, 
1805:  that  the  said  Ann  Harding  accepted  the  devise  and  bequests  by  tne 
said  will  made  to  her  or  in  her  favour,  and  she  entered  into  the  possession  or 
leoeipt  of  the  said  devised  frtehold  and  copvhold  estates  as  devisee  thereof  for 
life^  subject  to  the  trust  or  condition  imposed  upon  her  of  keeping  the  premises 
and  buildings  in  good  and  substantial  repair,  and  committing  no  manner  of 
waste;  that  the  ]^ntiffs  were  advised  that  in  accepting  the  said  devise  and 
entering  into  possession  as  aforesaid,  she  entered  into  an  implied  promise  or 
underttudng  to  perform  the  trusts  or  condition  imposed  upon  her  as  aforesaid. 

That  the  said  Ann  Harding  was  duly  admitted  tenant  to  the  copyhold 
hereditaments  (held  of  the  respective  manors  of  Pendley,  Bunstun,  and  Great 
Tring,  in  the  said  county  of  Herts)  for  the  term  of  her  natural  life. 

That  the  said  Ann  Harding,  in  the  month  of  April,  1807>  intermarried  with 
the  said  defendant  Roger  I^ee,  and  thereupon  the  said  Roger  Lee  became  and 
was,  in  right  of  his  said  wife,  seised  of,  or  entitled  to,  the  said  freehold  and 
GOpyhdd  estates  for  and  during  the  term  of  their  joint  lives,  and  that  the  trust 
and  condition  annexed  to  her  estate  as  aforesaid  thenceforth  attached  to  or 
upon  the  said  Roger  Lee  in  respect  of  the  said  estates,  and  he  became  bound  by 
the  like  implied  promise  or  undertaking  as  aforesaid^  and  that  he  had  recognised 
his  liability. 

That,  after  the  marriage,  the  said  Roger  Lee  entered  into  the  possession  or 
receipt  of  the  rents  and  profits  of  alUhe  said  freehold  and  co{)yhold  estates,  and 
he  thenceforth  remained  in  such  possession  and  receipt  during  the  rest  of  his 
said  wife's  life ;  and  he  received  and  ap(>lied  the  said  rents  and  profits  for  his 
own  use  and  benefit,  and  managed  the  said  estates  as  his  own,  ana  let  the  same 
aB  he  thought  fit,  and  caused  to  be  done  such  repairs  as  were  done,  imd  paid  or 
expended  such  sums  as  were  paid  or  expended  in  respect  of  the  said  estates. 
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That  whilst  the  said  Roger  Lee  was  in  such  possession  as  aforesaid,  he  did  not, 
as  he  was  bound  to  do,  keep  the  said  premises  and  buildings  in  ^ood  and  sub- 
stantial repair,  but,  on  the  contrary,  suffered  the  said  premises  and  buildings  to 
fall  into  a  state  of  dilapidation ;  and  he  committed  waste  by  felling  timber 
growing  on  the  said  estate,  and  selling  such  timber ;  and  that  by  such  permis- 
sive and  voluntary  waste  respectively,  the  said  estates  were  deteriorated  in  value 
at  the  death  of  the  said  Ann  Lee  to  the  extent  of  1,000/.  or  thereabouts;  and 
also  that  a  cottage  on  the  estate  which  he  had  insured,  but  which  was  subse- 
quently burnt  down,  he  never  rebuilt  or  repaired,  although  he  received  the  sum 
from  the  assurance  for  which  it  had  been  insured. 

The  said  Ann  Lee  departed  this  life  on  the  ^Jth  of  January,  1844,  having 
made  her  will,  or  testamentary  appointment^  bearing  date  27th  of  November, 
1843,  and  thereof  appointed  the  said  R.  Lee  and  her  son  Charles  Lee  executors ; 
and  on  the  12th  of  August,  1844,  letters  of  administration,  with  the  will 
annexed  of  her  personal  estate,  were  granted  to  the  said  Roger  Lee  and  Charles 
Lee  by  the  Prerogative  Court  of  the  Archbishop  of  Canterbury,  and  that  they 
possessed  themselves  of  her  personal  estate,  or  some  part  thereof. 

A  long  correspondence  took  place  in  the  lifetime  of  the  tenant  for  life,  the 
said  Ann  Lee,  between  Mr.  Charles  Ford  (the  solicitor  of  the  plaintiff,  Isaac 
Kingham,  and  others  in  the  cause)  and  the  said  defendant,  Roger  Lee,  respecting 
the  dilapidations  and  the  necessary  repairs;  among  other  letters,  tne  said 
Charles  Ford  wrote  and  sent  to  the  said  Roger  Lee  a  letter,  dated  15th 
November,  1884,  which  was  as  follows : — 

"  35,  Great  Queen-street,  Lincoln Vinn-fields. 

"  Sir, — The  parties  interested  in  the  property  of  the  late  Mr.  Harding, 
subject  to  the  life-interest  of  Mrs.  Lee,  have  been  viewing  the  property  at 
Tring,  and  find  that  some  of  the  buildings  there  are  in  a  very  dilapidated  state, 
particularly  the  dwelling-house  in  which  Mr.  Harding  lived.  The  three 
cottages  in  Maidenhead-street,  and  the  outbuildings  belonging  to  the  same ; 
two  cottages  at  Hastoe,  in  the  occupation  of  Norris  and  Young,  and  Lampassas, 
one  of  the  homesteads  at  Tring ;  and  they  have  also  ascertained  that  a  cottage 
at  Hastoe  was  destroyed  by  fire,  and  has  not  been  rebuilt.  I  have  therefore, 
on  behalf  of  the  parties  interested,  to  require  that  the  buildings  I  have  men- 
tioned, with  any  others  which  are  in  want  of  repair,  may  he  immediately 
repaired ;  and  also  that  the  cottage  which  was  burnt  down  may  be  immediately 
reouilt.  I  apprehend  that  you  are  aware  that  Mrs.  Lee  is  entitled  to  the  pro- 
perty for  life,  on  condition  that  she  keeps  the  premises  and  buildings  in  good 
and  substantial  repair ;  and  therefore  unless  that  is  done,  the  parties  for  whom  I 
act  will  take  proceedings  to  recover  the  property  on  the  ground  of  forfeiture,  or 
in  such  other  way  as  they  may  be  advised.  I  am.  Sir,  your  most  obedient 
servant,  *<  Charles  Fori>.'* 

"  Roger  Lee,  Esq.,  Clapham  Common.*^ 

That  in  answer  to  the  said  last-mentioned  letter,  the  said  Roger  Lee  wrote 
and  sent  to  the  said  C.  Ford  a  letter,  bearing  date  the  20th  of  November,  1834> 
as  follows,  that  is  to  say  ;«— 

"  Clapham  Common,  aOth  November,  1834. 

"  Sir, — I  was  very  much  surprised  on  receiving  your  letter,  dated  the  16th 
inst.  I  was  not  aware  the  heirs  presumptive  to  the  estate  my  wife  holds  for  her 
life  had  any  reason  to  complain,  I  have  lately  had  a  tenant  in  the  house  who 
has  neglected  the  premises :  it  is  my  intention  to  put  them  in  order  in  the  springs 
in  the  hope  of  letting  the  same.     With  respect  to  the  cottage  burnt  down  at 
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Hastoe,  it  was  let  to  some  poor  people,  at,  I  think,  thirty  shillings  a  year.  I 
did  not  think  it  desirable  to  rebuild  so  miserable  a  place;  but  myself,  or  my 
representatives,  after  Mrs.  Lee's  death,  will  be  ready  to  bring  forward  that 
account,  with  all  other  matters,  to  be  settled,  I  hope  amicably,  with  the  parties 
who  may  have  the  right.     I  am,  Sir,  yours  respectfully, 

"  R.  Lee.'* 

The  bill,  as  amended,  contained  a  pretence  by  the  said  R.  Lee,  that  pre* 
Tiously  to,  and  in  consideration  of,  the  marriage  between  him  and  the  said  Ann 
Harding,  a  certain  deed  of  settlement,  dated  thp  18th  day  of  April,  1807,  was 
made  between  the  said  Ann  Harding  of  the  first  part,  the  said  Roger  Lee  of 
the  second  part,  and  other  parties  therein  named  of  the  third  and  fourth  part, 
whereby  the  said  freehold,  copyhold,  and  customary  estates  and  hereditaments, 
devised  as  aforesaid,  were  conveyed  and  covenanted  to  be  surrendered  respec- 
tively to  trustees,  upon  trust,  during  the  joint  lives  of  the  said  R.  Lee  and  the 
said  Ann  Harding,  for  the  sole  and  separate  use  of  the  said  Ann  Harding,  with 
a  power  to  her  reserved  to  appoint  a  sum  of  2,500Z.  by  deed  or  will,  and  that 
she  exercised  such  power  by  her  said  will ;  and  that  the  surviving  trustee  died 
in  183S,  intestate  as  to  his  real  estate,  and  without  issue,  leaving  him,  the  said 
R.  Lee,  his  heir-at-law  and  customary  heir,  him  surviving ;  and  that  he,  the 
said  R.  Lee,  alleged  that  under  the  circumstances  aforesaid,  he,  the  said  R.  Lee, 
did  not  upon  his  marriage  become  seised  of  or  entitled  to  the  said  freehold  and 
copyhold  estates  during  the  joint  lives  of  him  and  his  said  wife,  nor  did  he- 
become  bound  as  thereinbefore  mentioned.  The  bill  charged,  that  if  any  settle- 
ment was  made  before  or  upon  the  said  marriage,  the  same  was  made  and' 
executed  with  the  privity,  approbation,  and  consent  of  the  said  R.  Lee,  and 
that  he  agreed  thereto,  and  was  a  party  thereto,  and  that  the  trustees  never 
received  or  paid  any  thing  in  respect  of  the  said  freehold  and  copyhold  estates, 
or  in  anywise  intermedcued  with  the  possession,  management,  or  enjoyment 
thereof,  but  left  the  possession  and  management  of  the  said  estates  to  the  said 
R.  Lee ;  and  that  the  same  were  from  time  to  time  demised  or  let  by  him,  and 
all  repairs  which  were  done  were  done  by  him,  and  all  sums  paid  in  respect  of 
the  said  estate  were  paid  or  allowed  by  him,  and  that  so  the  said  defendant 
R.  Lee  would  sometimes  admit,  but  pretends  that  he  acted  solely  for  and  on 
behalf  of  his  said  wife,  and  that  he  received  and  applied  the  clear  residue  of  the 
rents  and  profits  for  her  use  and  benefit,  and  insisted  that  the  said  Charles  Lee, 
as  being  the  other  legal  personal  representative  of  the  said  Ann  Lee,  ought  to 
be  made  a  party  to  the  suit 

The  bill  prayed  that  an  account  might  be  taken  of  all  waste  committed  or 
permitted  by  the  defendant  R.  Lee,  or  by  him  and  his  said  late  wife,  or  either 
of  them,  upon  the  said  devised  real  estates,  or  any  of  them ;  and  that  the 
amount  or  value  of  all  voluntary  waste  so  committed  and  of  all  dilapidations 
suffered  in  the  said  estates  by  the  said  defendant  R.  Lee,  or  by  him  and  his 
said  wife,  or  either  of  them,  might  respectively  be  ascertained ;  and  that  an 
account  might  also  be  taken  of  all  sums  received  by  the  said  defendant  R.  Lee 
in  respect  of  the  inheritance  of  the  estates  as  thereinbefore  particularly 
mentioned,  and  that  he  mi^ht  be  charged  with  the  amount  which  should  be 
found  due  from  him  in  taking  the  several  accounts  thereinbefore  prayed,  after 
making  to  him  all  just  allowances,  and  to  pay  such  amount  to  the  plaintiffs, 
according  to  their  respective  rights  and  interests ;  and  in  case  it  should  appear 
that  the  estate  of  the  said  Ann  Lee,  deceased,  ought  to  be  charged  in  respect 
of  the  waste  and  dilapidations  aforesaid,  or  any  of  them,  or  in  respect  of  the 
sums  received  by  the  said  defendant  Roger  Lee  as  aforesaid,  then  that  all 
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proper  directions  might  be  given  in  that  behalf,  and  that  all  proper  and  neces- 
wary  directions  might  be  given  for  effectuating  the  purposes  aforesaid. 

To  this  bill  the  defendant  Charles  Lee  demurred  generally  for  want  of 
equity. 

Bethell  and  Hargrcme^  in  support  of  the  demurrer.— The  bill,  as  originally 
framed,  sought  to  affect  Roger  Lee,  the  husband,  only.  The  bill,  as  amended, 
brings  the  personal  representative  of  the  wife  before  the  Court,  and  states  that 
the  defendant  R.  Lee  pretends  there  was  a  settlement  on  the  marriage  whereby 
the  widow's  life  estate  was  settled  upon  trustees  for  her  separate  use ;  and  as  the 
bill  treats  this  pretence  as  a  nonentity,  it  cannot  be  assumed  or  taken  as  an 
allegation  of  fact.  It  is  clear  that  the  plaintiff  has  mistaken  his  remedy,  as 
he  seeks  an  account  of  actual  and  permissive  waste.  Now  no  mere  bill  for 
actual  waste  will  lie  against  the  party  committing  it,  as  the  party  injured  has 
his  proper  remedy  at  law,  for  it  comes  under  that  species  of  action  denomi- 
nated a  tort,  which  falls  within  the  rule  ^^  actio  personalis  cum  persond 
eatinguitur.^  And  with  regard  to  permissive  waste,  it  has  been  settled  long 
ago  that  no  remedy  lies  in  ecjuity  for  that  injury.  There  is  only  one  circum- 
stance under  which  the  wife's  estate  could  be  rendered  liable  against  her 
personal  representative — namely,  where  it  is  proved  that  the  proceeds  arising 
from  waste  actually  come  into  her  hands,  to  the  advantage  or  increase  of  her 
personal  estate:  the  contrary,  however,  is  apparent  on  the  bill.  Cases  cited: 
dough  V.  Diwon  (8  Sim.  594) ;  Lansdowne  v.  Lanedowne  (1  Jac.  &  W.  522) ; 
Jesua  College  v.  Bloom  (8  Atk.  262);  Smith  v.  Cooke  (ibid.  878);  Lord 
Castlemain  v.  Lord  Craven  (22  Vin.  Ab.  628,  tit.  "  Waste'')  ;  Moneypenny 
V.  Briatow  (2  Russ.  &  M.  128). 

Stuart  and  Campbell^  for  the  bill,  contended  that  the  bill  alleges  the  widow 
to  be  tenant  for  life,  subject  to  the  clause  against  waste,  and  that  the  liability, 
amounting  to  a  trust,  continued  during  the  coverture,  nor  could  she  get  rid  of 
her  liability  in  respect  of  it  by  any  act  of  her  own,  such  as  by  conveying  away 
her  estate  to  another  person ;  that  where  the  waste  was  permissive  only,  an 
injunction  would  not  be  granted ;  but  if  it  were  permitted  contrary  to  a  trust,  then 
an  injunction  will  issue.  At  law,  where  a  party  commits  waste,  an  action  for 
money  had  and  received  will  lie  against  his  legal  personal  representative,  provided 
the  party  himself  has  derived  benefit  from  it.  It  eould  not  therefore  be  contended 
diat  in  equity  the  legal  personal  representative  of  a  person  committing  waste  is 
not  accountable  to  make  good  the  waste  out  of  the  assets,  although  the  proceeds 
never  readied  the  assets.  The  allegation  of  waste  is  equally  against  the 
husband  and  wife,  for  it  is  the  principle  of  law  to  make  them  identiod :  and  it 
could  be  contended  that  the  wife  derived  no  benefit  from  the- waste;  for  suppose 
the  property  bequeathed  by  the  lady  in  this  case  was  the  very  money  proauced 
by  tne  waste,  and  such  fact  had  been  recited  in  the  will,  would  not  her  repre- 
sentatives then  be  necessary  parties  ?  So  if  a  suit  had  been  instituted  in  the 
lifetime  of  the  wife,  would  she  not  then  have  been  joined  as  a  necessary  party? 
If  so,  much  more  her  personal  representatives  after  her  decease.  The  waste  was 
a  direct  violation  of  the  trust,  ana  all  parties  to  a  breach  of  trust  ought  to  be 
brought  before  the  Court.  Cases  cited:  Caldwell  v.  Baylie  (2  Mer.  408); 
Gitrth  V.  Cotton  (8  Atic.  758) ;  Jdair  v.  Shaw  (1  Sch.  &  Lef.  245) ;  Clough 
v.  Dixon  (8  Sim.  694) ;  Lord  Ormondr.  Kenneraley  (5  Madd.  869)* 

The  Vicb-Chancelloe.— I  cannot  agree  to  the  proposition  that  the  estate 
devised  to  the  widow  of  the  testator  was  a  trust  estate,  although  this  question 
has  been  made  of  considerable  importance  by  the  very  ingenious  argument 
against  the  demurrer,  for  I  consider  it  a  mere  life  estate  to  her,  accompanied 
with  certain  directions.    Perhaps  the  language  attributed  to  Sir  John  Leach  in 
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the  case  of  Lord  Ormond  ▼•  Kirmerdey  (a)  may  have  been  the  means  of  some 
misapprehension;  notwithstanding,  I  cannot  but  think  that  the  argument 
founded  upon  it  is,  l^aUy  snetfdng,  ineoneot.  It  is,  however,  extremely 
important  that  it  shoulabe  well  understood ;  for  if  it  be  held  as  the  doctrine  of 
this  Court,  that  wherever  there  is  a  life  estate  whk  a  certain  restriction  as  to 
waste,  or  something  in  the  character  of  an  obligation  not  to  commit  waste,  a 
trust  estate  arises  oy  a  necessary  implication,  it  would,  I  say,  involve  conse- 
quences of  a  most  serious  character.  What  would  be  the  course  of  dealing 
with  such  an  estate?  Would  it  prevent  the  tenuit  for  life 'from  disposing  of 
it  P  The  doctrine,  that  such  an  estate  would  be  a  trust  estate,  is  perfectly  new 
to  me.  If  the  tenant  for  life  were  .to  convey  the  estate  to  another,  special 
covenants  would  be  required  to  indenmify  against  any  acts  which  might  amount 
to  or  be  construed  a  breach  of  trust,  liie  «party  who  has  received  the  estate 
by  gift  is  as  clearly  entitled  to  it  as  his  own,  for  all  purposes  of  transmission,  as 
if  there  had  been  no  condition  whatever.  But  suppose  a  party  to  whom  an 
estate  for  years  is  given,  coupled  with  an  express  tsust  to  pay  debts  and  perform 
other  acts,  should  alienate  that  estate  to  a  third  person,  there  I  admit  a  breach 
of  trust  would  be  committed,  for  want  of  any  authority  for  such  alienation.  I 
must  not  be  understood  as  giving  any  countenanoe  to  tne  supposition,  that  this 
gift  to  the  widow  as  tenant  for  life  at  all  varies  from  the  orainary  practice  in 
such  cases ;  nor  that  where  a  person  takes  an  estate,  liable  in  any  particular 
manner  to  impeachment  for  waste,  this  Court  would  not  restrain  him  m>m  com- 
mitting such  waste;  and  supposing  the  party  himself  who  committed  the  waste  . 
obtained  a  benefit  thereby,  ne  or  bis  agents  would  be  made  liable  ioc  the  waste. 
My  own  opinion,  however,  is,  that  the  widow's  life  estate  in  the  property  was 
her  own  beneficial  estate,  and  that,  as  a  jieeessary  consequence,  if  she  had,  by 
erant  or  in  any  other  manner,  parted  with  'her  estate,  she  would  not  have  been 
held  responsible  in  any  respect  for  the  future  acts  of  the  grantee,  either  at  law 
or  in  equity.  By  the  marriage,  her  sde  estate  became  suspended,  and  she,  and 
her  husoand  in  her  ri^bt,  became  entitled ;  the  whole  estate,  however,  during 
the  coverture  was  in  the  husband.  This  case  is  clearly  difiPerent  from  that  of 
an  express  trust,  and  from  the  common  case  of  an  executor  or  administrator, 
whose  very  office  is  that  of  trustee,  and  it  is  his  duty  to  account  for  the  assets 
to  the  parties  beneficially  entitled.  In  the  case  of  a  lady,  an  administratrix, 
marrying,  and  the  assets  are  wasted,  the  creditor  may  bring  his  action  aeainst 
her ;  but  this  remedy  is  given  to  the  party  injured  in  consequence  of  the  original 
character  of  trustee  which  she  (the  administratrix)  sustained.  But  the  present 
case  is  essentially  different,  for  here  there  is  nothing  more  than  a  life  estate  to  a 
lady,  who  is,  to  a  certain  .extent,  impeachable  of  waate.  She  married,  and  it 
appears  that  her  husband  committed  waste,  for  which  he  indeed  is  responsible. 
My  opinion  is,  in  the  absence  of  aay  authority  in  support  of  the  plaintiff^s 
case,  that,  by  die  act  of  marria^ei,  the  widow  gave,  as  she  had  a  clear  right  to 
give,  the  husband  such  an  intereat  in  the  estate  as  she  had ;  and  that  the  owner 
of  the  estate,  taking  it  by  her  act,  is  himself  liable  for  bis  acts,  and  that  no 
responsibility  whatever  remained  to  her.  This  den^jarrer  must  consequently  be 
allowed. 

(a)  The  case  of  the  Marquis  of  Ormmd  v.  JTin.  for  life,  that  he  would  oae  hia  legal  eatata  only  for 
nertletf  was,  where  a  bill  was  filed  by  a  resudnder-  the  purpose  of  fidr  eojoymeot ;  that  it  was  a  trust 
man  against  the  executor  of  a  deceased  tenant  for  implied  in  oqaity  from  the  aulMequeat  lisoitations, 
life,  uoimpeachaUe  of  waste,  for  an  aoooont  of  the  and  fton  the  psanvoMd  intention  of  the  testator 
produce  of  ornamental  timber  which  had  been  cut  that  he  meant  an  equal  benefit  to  ail  in  snooession ; 
by  his  deceased  testator.  In  his  judgment,  the  Viee-  that  in  all  cases  the  aseeta  of  a  testator  were  answer- 
Chancellor,  Sir  J.  Leaohysud  that  the  sestreiat  upon  able  for  a  profit  made  by  a  breach  of  trust.  An 
the  legal  owner  as  to  equitable  waste  was  to  be  con-  account  was  therefore  deeieed,  according  to  the 
sidered  as  founded  on  a  breach  of  that  trust  and  prayer  of  the  bill, 
confidence  which  the  dcriaor  reposed  in  the  lenamt 
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Tuseday,  November  10,  1846. 
[KiBK  tj.  The  Guardians  of  the  Bromley  Union,  (a) 

Coniraci-^Deviationt  made  not  in  eonformiiy  with  ■  the  strict  letter  of  a  written  agreement,  and 
resulting  only  from  a  parol  understanding — Jn  what  cases  et^orcible  in  equity — Specific  per* 
formance. 

The  plaintifiby  taritten  contract  with  the  drfendants^  engaged  to  build  a  workhouse  or  union^  accord^ 
ing  to  certain  plans  and  ^edfications,  for  5,575/.,  which  plans  were  to  be  furnished  by  certain 
architects  therein  namedt  and  the  works  to  be  carried  on  utider  the  inspection  of  a  clerk  appointed 
for  that  purpose.  And  it  was  provided  that  the  board  qf  guardians^  or  their  architects,  might 
direct  any  alterations  to  be  made^  which  alterations  should  not  render  void  the  contract t  for  which^ 
upon  valuation  made,  the  plaint^S^  was  to  be  paid;  but  that  no  allowance  was  to  be  made  to  him 
for  extra  work  unless  the  same  should  have  been  ordered  in  writing. 

At  the  time  when  the  contract  was  signed,  and  previous  to  the  ground  being  staked  out,  the  architects 
rrferred  plaint^  to  a  block  plan,  but  divers  alterations  were  made  by  them  after  the  execution  qf 
the  contract f  and  whilst  the  land  still  remained  unslaked  out,  by  reason  of  which  alterations  in 
the  said  block  plan,  divers  alterations  were  found  to  be  necessary  in  the  construction  of  the  work, 
and  orderj  for  which  were  accordingly  given  to  plaintyf  by  the  clerk  of  the  works,  under  th€ 
direction  of  the  architects. 

In  consequence  of  the  deceptive  character  qf  the  intended  site,  the  architects,  through  the  medium  qf 
the  clerk  of  the  works,  desired  plaint\jf  to  depart  from  the  original  plans  in  laying  the  foundation, 
in  manner  sketched  out  by  one  of  the  said  architects ;  but  previous  to  acting  upon  these  instruc- 
tions, plaintiff's  foreman  asked  the  clerk  qf  the  works  for  a  written  order  from  the  architects, 
authorizing  such  deviation,  when  the  said  clerk  told  him  that  a  written  authority  was  not  necessary, 
nor  was  it  usual  under  such  circumstances.  Whereupon  plaintiff,  conceiving  the  necessity  of 
a  written  order  had  been  waived,  proceeded  with  the  work  according  to  the  new  directions,  with 
the  knowledge  of  the  architects  and  to  their  sati^aetion;  plaintiff  always  considering,  and  was 
induced,  from  the  conduct  qf  the  clerk  and  the  architects,  to  believe,  that  all  orders  were  given 
him  unih  the  cognizance  and  by  the  direction  qf  the  drfendants. 

An  additional  expense  having  been  incurred  by  these  deviations  and  demanded  by  the  plaintiff,  <*' 
was  by  the  defendants  referred  to  the  said  architects,  who  refused  to  certify  for  the  amount,  on  the 
ground  that  plaintiff  had  no  written  authority  for  such  deviations.  Whereupon  he  filed  his  bill 
against  the  guardians .-— > 

Meld,  that  notwithstanding  the  rule  that  a  contract,  when  solemnly  entered  into,  is  binding  upon  both 
parties^  yet  there  may  be,  in  equity,  such  a  proceeding  adopted  by  one  of  the  parties  and  acquis 
escence  in  the  other,  as  to  constitute  a  strict  waiver  of  the  agreement — and,  therefore,  a  demurrer 
to  the  bill,  for  want  of  equity,  was  overruled. 

THE  bill,  among  other  things,  stated  that  the  plaintiff,  a  builder,  on 
the  24th  of  May,  1844,  entered  into  a  contract  with  the  defendants 
for  building  a  workhouse  for  the  poor  of  the  Bromley  Union,  according  to 
certain  drawings  and  specifications,  subject  to  certain  conditions  embodied 
in  the  said  contract,  wnich  contract,  stating  that  the  said  guardians  duly 
advertised  for  tenders  for  erecting  a  workhouse  for  the  said  union,  and  that 
the  plaintiff  made  a  tender  to  execute  such  works  for  the  sum  of  5,575/., 
whicli  had  been  by  the  said  guardians  duly  accepted,  so  far  as  is  material,  pro- 
ceeded as  follows : — "  Now  the  said  Charles  Kirfe  (meaning  the  plaintiff)  doth 
for  himself,  his  heirs,  executors,  and  administrators,  contract  and  covenant  with 
the  said  guardians,  their  successors  and  assigns,  that  he  will  in  a  good,  substan- 
tial, and  workmanlike  manner,  and  with  materials  sufficient  and  proper  of  their 
several  kinds,  execute  and  complete  all  and  singular  the  works  mentioned  in  the 
specifications  hereunto  annexed,  or  by  this  contract  implied,  or  to  be  reasonably 
inferred,  in  and  about  the  erection  and  completion  upon  the  ground  staked  out 
for  that  purpose,  of  a  workhouse  for  the  said  union,  and  the  buildings  and 
fences  thereunto  belonging,  according  to  the  said  specifications,  and  to  the  plan, 
elevations,  and  drawings  prepared  by  Messrs.  James  Savage  and  Streshill  Okes 
(a)  Reported  by  G.  Qoldsmith,  Esq.,  Barritter-at-law. 
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Foden,  architects,  and  approved  by  the  Poor-law  Commissioners,  according  to 
the  said  drawings,  &c.,  and  also  according  to  such  working  and  explanatory- 
drawings  and  instructions  as  may  from  time  to  time  be  furnished  by  the  said 
architects,  and  according  to  the  general  conditions  annexed  to  the  said  specifica- 
tions ;  the  said  works  to  be  begun,  proceeded  with,  and  completed  under  the 
directions  and  according  to  the  specifications  of  the  said  architects,  and  under 
the  inspection  of  a  clerk  of  the  works,  to  be  by  them  appointed  for  that 
purpose.""  *  *  *  "  It  is  also  to  be  in  the  power  of  the  board  of  guardians, 
or  of  the  architects  (by  the  authority  of  the  board  of  guardians),  to  direct 
such  alterations  to  be  made  in  the  works  during  their  progress  as  they  may 
deem  expedient;  which  alterations  shall  not  vacate  or  make  void  the  con- 
tract, but  shall  be  performed  by  the  contractor  according  to  the  directions 
he  may  receive,  and  tne  value  of  the  same,  whether  in  addition  or  deduction,  is 
to  be  ascertained  by  the  said  architect,  and  to  be  added  to  or  deducted  from  the 
amount  of  the  contract  accordingly ;  but  no  allowance  is  to  be  made  to  the 
contractor  for  extra  or  additional  work,  unless  the  same  shall  futve  been  ordered 
in  writing.'^  There  was,  then,  a  covenant  by  the  guardians  for  themselves  and 
successors,  to  pay  the  said  5,575Z.,  the  price  agreed  upon  for  erecting  and  com- 
pleting the  said  workhouse,  subject  to  addition  or  abatement  as  therein 
provided.  There  was  a  covenant  by  both  parties,  that  if  at  any  time  after  the 
works  should  have  been  certified  by  the  said  architects  to  have  been  completed 
to  their  satisfaction,  and  either  before  or  after  the  contractor  should  have 
received  from  the  said  guardians  any  payment  on  account  thereof,  it  should 
appear  that  the  said  contractor  had  not  performed  the  said  works  according  to 
the  terms  of  the  contract,  but  that  the  said  certificate  was  procured  by  decep- 
tion, or  given  in  ignorance  of  facts  afterwards  discovered  by  the  architects,  it 
should  be  lawful  for  the  guardians  to  institute  any  action  or  suit  against  the 
said  contractor  for  the  damages  sustained  by  them  in  consequence  of  such  non- 
performance, and  the  said  certificate  should  not  be  pleadable  in  bar  thereto ; 
nevertheless,  the  decision  of  the  said  architects,  with  respect  to  the  value  of  or 
amount  of  the  works  executed  or  omitted,  and  every  question  that  might  arise 
concerning  the  construction  of  the  contract,  and  of  the  specification  thereto 
annexed,  or  of  any  matter  relating  thereto,  should  be  final  and  conclusive. 
And  it  was  further  agreed  that  the  decision  of  the  said  James  Savage,  with 
respect  to  the  amount,  state,  and  condition  of  the  work  actually  done,  and 
also  in  respect  of  any  and  every  question  that  might  arise  concerning  the  con- 
struction of  the  contract,  or  the  said  specification,  or  drawings,  or  execution  of 
the  works  thereby  contracted  for,  or  any  matter  or  thing  relating  to  the  same, 
should  be  final  and  conclusive  between  the  parties  thereto. 

That  the  said  contract  was  sealed  with  the  guardians'  corporation  seal,  and 
delivered  to  plaintiff  by  their  clerk,  and  on  their  behalf,  for  nis  signature,  and 
again  returned  to  the  guardians ;  but  at  the  time  of  the  execution  of  the  said 
contract,  the  ground  therein  referred  to  as  being  then  staked  out  for  the  purpose 
of  the  said  building  was  not  actually  staked  out,  nor  was  the  same,  in  fact,  so 
staked  out  until  a  very  considerable  time  afterwards ;  and  that  for  the  purposes 
of  the  said  contract,  the  said  Messrs.  Savage  and  Foden,  as  the  architects 
employed  by  the  guardians,  referred  plaintiff  to  a  block  plan,  which  they  pro- 
duced to  plaintiff  at  the  time  of  signing  the  contract,  as  the  plan  of  the  ground 
of  the  said  building,  but  in  which  divers  alterations  were  made  by  the  said 
Messrs.  Savage  and  Foden  after  the  execution  of  the  said  contract,  and  pre- 
viously to  the  land  being  finally  staked  out. 

That  shortly  after  the  execution  of  the  said  contract,  and  in  the  same  month 
of  May,  1844,  plaintiff  commenced  the  building,  and  proceeded  therewith  with 
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due  diligence  until  the  completion  thereof.  At  the  commencement  of  the 
building,  one  Mr.  Thomas  Julian  was  appointed  clerk  of  the  works  by  the  said 
Messrs.  Savage  and  Foden,  and  continued  to  act  in  that  capacity  until  the 
time  hereinafter  mentioned.  It  was  the  duty  of  the  clerk  of  the  works, 
appointed  by  the  said  architects,  and  he  was  by  them  expressly  authorized,  to 
superintend  the  said  machinery  as  their  agent,  to  see  that  the  erection  was  made 
according  to  their  plans  and  designs,  and  that  proper  materials  were  employed, 
and  the  works  in  all  respects  well  executed.  That  in  consequence  of  the  alter* 
ations  which  were  made  in  the  plan  of  the  ground  of  the  said  building,  which 
was  so  produced  to  plaintiff  at  the  time  of  the  said  contract,  previously  to  the 
same  being  finally  staked  out,  divers  alterations  were  from  time  to  time  found 
necessary  or  thought  advisable  in  the  construction  of  the  said  workhouse ;  and 
orders  for  all  such  alterations  were  given  to  the  plaintiff  through  the  clerk  of 
the  works,  who  resided  near  the  building  during  the  whole  progress  of  its 
erection,  and  who  was  expressly  directed  1^  the  said  Messrs.  Savage  and  Foden 
to  give  such  orders,  and  particularly  that  no  deviation  from  the  plans  and 
designs  originally  proposed  by  the  said  Messrs.  Savage  and  Foden  were  ever 
in  any  case  made  by  the  plaintiff  without  the  express  sanction  of  the  said 
Messrs.  Savage  and  Foden  ;  and  that  wherever  any  such  deviation  was  made  as 
last  aforesaid,  the  quantity  of  additional  work  occasioned  by  such  deviation 
was  always  measured  by  a  surveyor  chosen  on  each  side,  as  also  by  the  said 
clerk  of  the  works,  and  by  the  clerk  employed  by  the  plaintiff  to  superintend 
the  men  at  work  upon  the  building. 

That  immediately  upon  commencing  to  excavate  the  ground  in  order  to  lay 
the  foundation  of  the  building,  the  said  Mr.  Julian  found  that  the  levels  of  the 
ground  given  by  the  said  architects  were  incorrectly  laid  out,  and  that  it  was  im^ 
possible  to  build  the  foundation  as  shewn  in  the  said  drawings  annexed  to  the  said 
contract,  and  that  the  said  Mr.  Julian  thereupon  informed  Messrs.  Savage  and 
Foden  that  such  was  the  case,  and  that  a  considerable  additional  quantity  of 
brick  and  wood  would  in  consequence  be  required ;  and  he  further  stated  to 
them  that,  as  he  found  the  ground  very  deceptive,  he  thought  it  would  be. 
better  to  spread  the  footings.  That  in  consequence  of  the  representations  so 
made  by  the  said  Mr.  JuRan,  and  which  were  true,  the  said  Messrs.  Savage 
and  Foden  authorized  the  said  Mr.  Julian  to  desire  the  plaintiff  to  depart  from 
the  original  plans  and  designs  in  the  laying  the  founaations  of  the  building, 
and  to  IsLj  the  foundation  and  spread  the  footing  as  he,  the  said  Mr.  Jub'an, 
should  think  best,  and  the  said  Mr.  Savage  himself  sketched  upon  the  said 
plan  the  mode  which,  in  his  opinion,  it  would  be  best  to  adopt. 

That  in  obedience  to  the  directions  of  the  said  Messrs.  Savage  and  Foden,  i 
the  said  Mr.  Julian  ordered  the  plaintiff^s  foreman  to  deviate  from  the  plans 
and  designs  originally  given  to  the  plaintiff,  to  construct  the  foundations  of  the 
building  as  nearly  as  he  could  in  accordance  with  such  plans,  considering  die 
difference  between  the  real  levels  and  the  ground  and  the  levels  incorrecdy 
assumed  by  the  said  Messrs.  Savage  and  Foden  in  drawing  their  plans. 

That  upon  receiving  such  order  from  the  said  Mr.  Julian,  plaintiff^ 
foreman  asked  him  for  a  written  order  from  the  said  architects  authorizing 
such  deviation,  when  the  said  Mr.  Julian  expressly  stated  to  the  foreman  that 
no  such  order  was  necessary  for  that  purpose,  and  that  he,  Julian,  had  ordered 
work  to  be  done  at  the  union  workhouse  at  Dartford  which  he  had  superinr 
tended  under  the  said  James  Savage,  and  that  the  same  works  were  done  and 
certified  by  the  said  James  Savage,  although  the  agreement  for  that  workhouse 
expressly  declared  that  no  order  should  be  valid  unless  it  were  given  in 
wnting. 
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That  the  plaintifF  could  never  obtain  any  copj  of  the  contract  until  July 
following ;  and  the  stipulation  rendering  a  written  order  necessary  was  never 
insisted  upon,  and  at  the  time  of  giving  the  said  order,  such  stipulation  had 
been  and  was  in  fact  wholly  waived,  and  that  the  plaintiff  had  forgotten  that 
any  stipulation  rendering  written  orders  necessary  in  all  cases  of  deviation 
from  the  ori^nal  plans  was  contained  in  the  said  contract;  and  although 
such  stipulation  is  not  uncommon  in  contracts  of  this  kind,  yet  it  is  never  acted 
upon  in  practice,  and  notwithstanding  the  plaintiff  had  had  great  experience 
in  the  erection  of  public  buildings,  he  has  never  known  a  single  instance  in 
which  written  orders  had  been  actually  given  to  sanction  deviations  from 
the  original  ^ans.  That  in  order  to  lay  the  foundation  in  the  manner 
propos^  by  Mr.  Julian,  it  became  necessary  to  excavate  the  ground,  and 
remove  portions  of  the  surfaces  of  the  courts  of  the  same  proposed  building. 

That  being,  under  the  circumstanees  aforesaid,  wholly  unaware  that  any 
necessity  for  any  written  order  was  required  for  the  saia  variations,  and  that 
the  necessity  for  any  such  written  order  had  been  wholly  waived,  plaintiff 
caused  the  necessary  excavations  to  be  made  for  laying  the  foundations  and 
removing  the  surfaces  of  the  courts  to  the  depths  thereby  required,  and  they 
were  accordingly  secured,  and  the  footings  spread  under  the  direction  of 
Mr.  Julian,  acting  under  and  with  the  knowledge,  consent,  and  approbation 
of  the  said  architects,  who  frequently  visited  the  building  while  the  foundations 
were  being  laid,  and  inspected  the  same,  and  insisted  upon  such  parts  of  them 
as  were  not  done  to  their  satisfaction  being  taken  up  and  re-executed ;  and 
several  of  the  board  were  also  well  acquainted  with  all  matters  connected  with 
the  said  building,  and  expressed  their  approbation. 

Mr.  Julian  having  been  dismissed  from  his  office,  and  succeeded  by  a 
Mr.  J.  D.  Heard,  he,  on  the  21st  of  October,  1844,  certified  to  the  plaintiff 
and  the  said  architects,  Messrs.  Savage  and  Foden,  that  the  additional  excava- 
tion amounted  to  a  certain  number  of  yards,  and  that  the  fair  remuneration 
to  the  plaintiff,  in  consequence  of  such  additional  excavation,  would  be 
290/.  18s.  6d.  This  statement  was  signed  by  Mr.  Heard,  and  laid  before  the 
defendants,  the  guardians  of  the  Bromley  Union,  and  neither  they  nor  the  said 
architects  objected  to  it  on  any  account  whatever.  And  upon  the  completion 
of  the  builcfing  in  February,  1845,  the  plaintiff  delivered  his  bill  to  the 
defendants  for  the  sum  remaining  due  to  him  for  the  additional  work,  when 
the  defendants  referred  the  same  to  the  said  architects,  who  refused  to  certify 
for  the  said  sum  of  S&OL  18s.  6d.,  alleging  that  it  had  been  done  without  tlie 
written  order  authorizing  the  plaintiff  to  execute  the  same,  for  which  leaaeii 
the  defendants  refused  to  pay  the  plaintiff  any  part  of  the  said  sum. 

Various  charges  were  set  forth  in  the  bill  tending  to  shew  the  acquiesoenee 
of  the  defendants  respecting  the  alterations  and  deviations  made  by  the  plaintiff 
as  aforesaid,  and  also  that  in  some  instances  written  orders  were  given  for 
certain  of  the  aforesaid  additional  works  which  had  been  so  disallowed  by  the 
said  architects.  That  the  plaintiff  had  very  seldom  any  personal  communica- 
tion with  the  defendants,  but  all  their  orders  came  to  him  through  the  clerk  of 
the  works,  and  the  plaintiff  always  considered,  and  was  in  fact  induced  by  the 
conduct  of  the  defendants,  and  their  acquiescence  in  the  deviations  from  the 
original  plan  which  were  from  time  to  time  made  by  the  direction  of  the 
arcnitects,  or  their  clerk  of  the  works,  to  consider  that  all  such  orders  were 
given  to  him  with  the  cognizance  and  by  the  direction  of  the  said  defendants. 
The  bill  therefore  prayed  that  it  might  be  declared  that  the  defendants  were 
not  entitled  to  insist,  as  against  the  plaintiff,  upon  the  necessity  of  any  order  in 
Widting,  except  as  before  mentioned,  having  been  given  previous  to  the  execu« 
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tion  of  any  of  the  aforesaid  works;  and  for  a  specific  performance  of  the 
agreement,  and  to  pay  over  to  the  plaintiff  the  balance  of  1,594/.  9s.  4d.  so  due 
to  him  upon  his  contract,  and  for  an  account  to  be  taken  of  all  the  works, 
including  the  several  charges  in  respect  of  all  the  aforesaid  alterations  and 
deviations  which  had  been  struck  out  of  the  account.  To  this  bill  the 
defendants  filed  a  general  demurrer. 

Sttiart  and  HargravCy  for  the  demurrer. 

Bethell  and  Hetheringtony  in  support  of  the  bill. 

His  Honour  the  Vice-Chancelloe  thought  that  it  was  an  unquestionable 
fact  that  a  contract,  when  solemnly  entered  into,  was  strictly  binding  upon  both 
parties,  and  that  it  was  equally  true  that  both  may  be  bound  by  the  conduct 
adopted  by  one  of  the  contracting  parties,  and  tacitly  assented  to  by  the  other,  so 
as  to  constitute  a  waiver  of  the  strict  letter  of  the  agreement,  as  appeared  in 
the  case  of  The  Duke  of  Bedford  v.  The  Trustees  of  the  British  Museum 
(2  My.  &  K.  552),  which  came  before  Lord  Eldon,  where  a  silent  acquiescence 
in  a  continued  practical  breach  of  the  contract  for  a  hundred  years  was  allowed 
to  supersede  the  strict  terms  of  an  agreement,  and  to  prevent  a  party  from 
suing  upon  the  covenant,  (a)     It  was  charged  in  the  bill  tnat  the  plaintiff*  had. 


(a)  The  Duke  of  Bedford  v.  The  Trustees  of  the 
British  Museum, — By  indenture  of  feoffment  of  the 
19th  of  June,  1675,  made  between  the  Honourable 
Wm.  RuMell  and  Lady  Rachel  Vaughan  his  T?ife 
•of  the  first  part,  the  trustees  of  the  settlement  of 
4he  second  part,  and  the  Right  Honourable  Ralph 
Itf  ontagu  of  the  third  part,  it  was  witnessed  that, 
in  consideration  of  2,6002.  to  the  said  Wm.  Hussell 
and  his  wife  paid  by  the  said  Ralph  Montagu,  and 
of  the  covenants  thereinafter  mentioned  on  his 
part  to  be  performed,  and  of  5s.  paid  to  the  trustees, 
they,  the  said  Wm.  Russell  and  his  wife,  and  by 
their  direction  and  appointment,  the  trustees 
granted,  bargained,  &c.  unto  the  said  Ralph  Mon- 
tagu, his  heirs  and  assigns,  a  piece  of  laud,  lying  in 
afield,  called  Saber's  Field,  in  St.  Giles's,  described 
in  a  map  annexed,  subject  to  a  rent  of  52.  per  annum, 
to  Lady  R.  Vaughan,  her  heirs  and  assigns,  which 
he  coTcnanted  to  pay,  and  for  the  recovery  of  which 
a  power  of  distress  was  given.  In  consideration  of 
the  premises, Ralph  Montagu  (the feoffee)  covenanted 
vrith  Lady  R.  Vaughan,  her  heirs,  &c.,  that  in  case 
he,  his  heirs,  or  assigns,  should  erect  any  building 
upon  the  said  ground,  or  any  part  thereof,  he  or 
they  should  erect  and  new  build  upon  the  said  piece 
of  ground  one  fair  and  larg^  messuage  and  dwelling- 
house,  fit  for  him  and  his  family  to  inhabit,  com- 
posed  of  an  uniform  building,  together  with,  &c., 
and  should  not  make  any  public  or  other  way  out  of 
the  said  piece  of  ground  unto  the  fields  lying  north- 
vrard  of  the  same,  save  only  two  doors  out  of  the 
said  garden,  to  be  made  for  the  accommodation  of 
the  inhabitants  of  the  said  chief  mansion,  for  walking 
into  and  taking  the  air  in  the  said  fields ;  rior  should 
erect  any  public  brewhouse  on  the  said  piece  of  ground, 
nor  make  any  buildings  on  the  said  ground,  sane 
only  convenient  offices  for  the  said  chief  messuage, 
and  ornaments  and  conveniences  for  the  said  garden, 
&e.  He  further  covenanted  with  Lady  R.  Vaughan, 
her  heirs  and  assigns,  that  if  he,  his  heirs  or  as- 
signs, or  any  of  them,  should  at  any  time  thereafter 
erect  any  buildings  of  what  nature  soever  on  the 
north  end  of  the  said  piece  of  ground,  and  which 
should  extend  northward  beyond  the  range  and  buUd' 
ing  of  Southampton  House,  situate  near  thereunto, 
oUier  than  one  or  more  summer  house  or  houses,  ban- 
queting house  or  housest  for  the  accommodation 
of  the  gardens  to  be  made  in  the  said  ground,  or 
what  should  be  for  the  enlargement  of  the  grent 


mansion-house,  or  should  make,  or  cause,  or  permit 
to  be  made,  any  water-course,  drain,  or  sewer  out 
of  the  said  ground  into  the  said  fields,  backwards, 
northward;  or  should  build  or  make  any  puUie 
brewhouse  upon  the  smd  piece  of  ground,  then  he, 
his  heirs  and  assigns,  should  forfeit  and  pay  to  tha 
said  Lady  R.  Vaughan,  her  heirs  and  assigns,  3/. 
per  day  so  long  as  the  said  building  or  brewhouse, 
&c.  should  continue,  and  until  the  said  building  or 
brewhouse  should  be  taken  down,  and  such  water- 
courses, drain,  or  sewer  should  be  stopped  up,  and 
the  ground  made  in  the  same  plight  as  it  was  ia 
before  the  making  such  water-course,  &c. 

In  pursuance  of  the  covenants,  a  mansion  house, 
with  offices,  was  built  by  Montagu  upon  the  ground 
conveyed  to  him,  which  mansion-house  having  been 
destroved  by  fire,  another  was  erected  upon  the 
same  site.  Soon  after  the  establishment  of  the 
British  Museum,  under  the  26th  Geo.  2,  this  house 
and  premises,  known  by  the  name  ojf  Montagu 
House,  were  purchased,  and  became  vested  in  trua* 
tees  for  the  purposes  of  that  institution. 

The  estates  of  Lady  Russell  in  Bloomsbury  had 
become  vested  in  the  plaintiff  in  fee,  subject  to  leases 
of  some  parts  of  them,  and  houses  had  been  erected, 
and  streets  formed  on  the  north,  east,  and  west 
sides,  adjacent  to  the  Museum,  and  some  of  them 
overlooking  the  gardens.  The  yearly  rent  of  51. 
was  paid  to  the  plaintiff,  who  claimed  under  Lady 
Russell,  not  by  descent,  but  as  a  purchaser.  The 
mansion-house,  originally  called  Southampton. 
House,  and  afterwards  Bedford  House,  stood  for- 
merly on  the  north  side  of  Bloomsbury-square.  lu 
the  year  1800  it  was  pulled  down,  to  make  way  for 
streets  and  buildings  which  were  erected  on  its 
site. 

The  bill  was  filed  to  restrain  the  defendants,  the 
trustees  of  the  British  Museum,  from  proceeding  to 
raise  in  the  gardens  certain  additional  building^, 
which  they  then  contemplated  erecting  for  the  recep* 
tion  of  the  Elgin  marbles.  They  were  to  consist 
of  a  wing,  sixty  feet  in  height,  joining  the  prin^^ 
building  at  the  eastern  extremity,  and  extenmng 
from  it  into  the  garden  northwards,  to  the  distance 
of  two  hundred  and  ninety  feet.  On  the  vrestem 
side  a  similar  vring  had  been  built  about  the  year 
1805,  extending  northward  about  one  hundred  and 
forty  feet,  so  as  to  correspond  with  that  to  be  built 
on  the  east.    These  wings,  if  erected,  would  eztmd 
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by  means  of  the  defendants,  been  induced  to  deviate  from  the  contract,  and 
that  the  alterations  had  been  made  under  the  sanction  of  architects  and  sur- 
veyors ;  a  minute  of  such  approval  had  been  entered  upon  the  books  of  the 
corporation.  It  was  clearly  the  meaning  of  the  contract  that  no  additional 
expenses  should  be  incurredf  by  the  corporation  in  respect  of  deviations  and 


eonsiderably  beyond  what  had  been  the  line  of  the 
ran^e  and  bnilding  of  Southampton  House. 

Sir  John  Leacb,  V.  C,  upon  a  motion  for  the  in- 
junction, ordered  a  case  to  be  stated  for  the  opinion 
of  a  Court  of  law  upon  the  question  whether  the 
plaintiff  could  maintain  an  action  of  covenant  to 
recoTcr  damages  in  respect  of  the  erection  of  build- 
ings to  the  northward  of  the  line  of  Southampton 
House;  directing  that  it  should  be  stated  in  the 
case  that  the  covenant  in  the  deed  of  1675  was 
made  with  the  trustees,  and  the  rent  reserved  to 
them,  and  not  to  Ladj  R.  Vaughan. 

From  this  order  the  plaintiff  appealed,  and're- 
newed  his  motion  for  the  injanction,  and  the  defend- 
ants being  also  dissatisfied  with  the  Vice-Chancel- 
lor's order,  it  was  arranged  between  the  parties  that 
the  question  should  be  considered  as  if  it  were  before 
the  Court  upon  cross  motions  of  appeal. 

The  motion  was  heard  by  Lord  Eldon,  C,  assisted 
by  Sir  T.  Flumer,  M.R.,  when  it  was  determined 
that  the  subsequent  acts  of  the  feoffor,  or  of  those 
claiming  under  him,  having  so  altered  the  character 
and  condition  of  the  adjoining  lands,  that  with  re- 
ference to  the  land  conveyed,  the  restriction  in  the 
covenant  ceased  to  be  any  longer  applicable,  accord- 
ing to  the  intent  and  spirit  of  the  contract,  a  court 
of  equity  wonld  not  interpose  to  enforce  the  cove- 
nant, but  leave  the  parties  to  seek  their  remedy  at 
law.  The  observations  of  Lord  Eldon  are  some- 
what curious,  as  tending  to  shew  the  striking 
contrast  exhibited  in  that  part  of  the  metropolis 
towards  the  latter  part  of  the  seventeenth  century, 
with  that  which  presents  itself  in  more  modern  times. 
**  When  Bedford- square  was  built,''  said  his  lord- 
ship, *Mt  is  impossible  to  doubt  that  the  owners  of 
houses  on  the  east  side  of  that  square  thought  that 
an  increased  value  attached  to  them,  because  the 
residents  in  those  houses  would  have  the  museum 
on  one  side  and  the  square  on  the  other.  So  with 
respect  to  Gower- street,  every  one  remembers  that 
the  houses  on  the  east  side  were  always  advertised 
as  much  more  valnable  than  those  on  the  west,  and 
why  ?  Because  from  the  former  there  was  a  pros- 
pect of  the  country  extending  to  Islington,  and 
because  also  their  inhabitants  could  have  a  refrething 
walk  from  their  own  homes  through  the  fields  as  far 
as  Queen- Square,  which  was  then  the  northern  ex- 
tremity of  that  part  of  the  metropolis.  It  was  no 
doubt  imagined  that  the  Duke  of  Bedford  could 
never  be  advised  to  cover  this  land  with  buildings, 
and  that  all  the  property  between  Gower-street  and 
what  is  called  Brunswick-square  would  remain  open 
as  long  as  the  leases  of  the  houses  in  Gower-street 
shoulaendure ;  nor  was  it  to  be  expected  that  if 
the  Duke  of  Bedford  had  a  right  to  tell  the  trustees 
of  the  British  Museum  that  they  should  not  build 
further  without  his  consent,  the  tenants  on  the  east 
side  of  Bedford-square  might  not  ask  his  Grace  to 
insist  upon  that  right  for  thieir  sakes. 

"  The  subject  may  be  illustrated  by  what  has 
hiq^pened  with  respect  to  Gower-street.  From  time 
to  time  buildiags  were  raised  by  the  lessees,  but 
^th  consent  of  the  Duke  of  Bedford,  until  the 
covenant  against  the  tenant  erecting  buildings  be- 
hind his  house  became,  with  reference  to  the  situa- 
tion of  his  neighbours,  an  oppressive,  though  not 
an  unjust,  restriction.  Suppose,  for  example,  there 
wen  ninety  houses  on  the  cast  aide  of  Gower-ttreet, 


and  the  duke  had  allowed  the  tenants  of  eighty  of 
them  to  raise  their  back  buildings  to  a  height  ex- 
tremely inconvenient  to  the  others,  from  whom  he 
withheld  that  permission,  it  could  not  be  said  that 
he  was  acting  illegally  or  improperly  in  so  doing ; 
but  it  becomes  quite  a  different  question  if,  under 
such  circumstances,  he  files  a  bill  to  prevent  these 
others  from  raising  their  washhouses  and  out-build- 
ings. If  such  a  bill  were  filed,  it  is  questionable 
whether  the  Court  wonld  not  say  it  was  clear,  from 
all  the  circumstances,  that  each  of  these  tenants 
thought  he  was  entitied  to  the  benefit  which  his 
Grace,  by  declining  to  enforce  the  covenant,  had 
allowed  to  the  rest. 

"  Consider  how  the  matter  stands  upon  the  deed 
of  1675.  It  appears,  from  the  year  1675  to  the  year 
1800,  buildines  in  the  neighbourhood  of  Bedford 
House  have  been  erected  to  the  eastward ;  and 
there  has  been  a  prolongation  of  streets  from  Bed- 
ford House  to  the  New-road,  and  that  buildings 
have  also  been  erected  on  the  westward  through 
Bedford-sqoare,  and  there  were  no  buildings  at  all 
in  the  space  between  Brunswick -square  and  Gower- 
street,  but  that  large  mansion  to  which  tiie  terms  of 
the  instrument  refer,  and  which  now  forms  the 
Museum,  had  stood  upon  its  present  site  up  to  the 
year  1800. 

"Now,  in  determining  how  a  Court  of  equity 
ought  to  proceed,  it  is  proper  to  consider  not  only 
what  would  be  done  in  the  actual  matter  before  it, 
but  what  the  Court  would  do  in  other  cases  flailing 
within  the  same  principle.  Suppose  that  after  Mr. 
Montagu  had  built  this  house,  ranging  with  all  the 
snrrounding  buildings  that  belonged  to  the  Duke  of 
Bedford,  and  ranging  with  Powis  House  and  other 
large  mansions  standing  in  Great  Russell-street; 
suppose  that  after  the  summer-house  and  banquet* 
ing-house  had  been  erected  (which  clearly  would  not 
have  affected  the  prospect  from  Bedford  House), 
and  after  the  garden  wall  (on  which  the  feoffee  was 
not  to  place  three  additional  bricks)  had  been  built, 
the  Duke  of  Bedford  had  said,  *  There  is  nothing 
to  restrain  me  ;  I  will  place  a  sugar-house  on  one 
side,  and  a  soap-house  or  gas-works  on  the  other 
side  ;'  or  rather  suppose,  which  is  a  handsomer  way 
of  putting  it,  .that  the  duke  had  built  a  row  of 
houses  close  to  the  wall,  and  afterwards  Mr.  Mon- 
tagu had  said  he  did  not  like  to  have  his  gardens 
overlooked  by  his  neighbours'  servants,  and  he 
would  therefore,  notwithstanding  the  covenant, 
build  this  wall  twice  as  high  as  it  was  before,  though 
I  admit  that  the  Duke  of  Bedford  might  have  a 
proper  ground  of  action,  would  this  Court  have 
granted  an  injunction  ?  My  answer  is  no,  for  upon 
looking  to  authority,  I  find  the  law  to  be  as  Lord 
Kenyon  has  laid  it  down." 

**  What  would  it  have  signified,"  said  his  lordship 
in  another  part  of  his  judgment,  **  as  between  these 
parties,  in  the  consideration  of  such  a  case  as  this, 
whether  a  house  was  or  was  not  built  in  the  range 
of  Southampton  House,  if  there  were  placed  between 
this  house  and  Southampton  House  three  or  four 
streets,  excluding  the  smallest  possible  view  from 
Southampton  House  of  any  thing  north  of  this  man- 
sion, ana  by  the  acts  of  the  Bedford  family  them- 
selves destroying  the  very  purpose  for  which  this 
eovenant  waa  here  Inserted  r" 
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alterations.  This  appeared  by  the  mitten  oider,  -which  did  not,  howeror, 
prefvent  the  defendants  from  holding  out  inducements  to  the  plaintiff  to  eflSect 
those  alterations  by  promists  of  payment.  The  plaintiff  stated  in  his  bill  that 
he  had  communicated  with  the  clerk  of  the  works  only ;  but  in  fact  he  supposed 
he  was  acting  under  the  direction  and  with  the  sanction  of  the  defenoanta. 
This  was  a  fact  admitted  by  the  demurrer.  The  plaintiff,  therefore,  was 
entitled  in  equity  to  enforce,  for  his  own  benefit,  a  right  resulting  from  the 
defendants^  own  conduct.  This  was  in  accordance  with  the  rules  of  the 
Court,  and  therefore,  notwithstanding  the  contract,  the  steps  which  the 
guardians  had  taken  fixed  them  with  an  obligation  enforcible  in  tiiat  court. 

Demttrrer  ot)erruled. 


THE  VICE-CHANCELLOR  OF  ENGLAND. 

Friday^  November  18, 1846. 

Hall  v.  Huoowim.  (a) 


Setikmeni—Feme  covert—Power  of  husband  to  anUdpate  her  rmmreionary  tn 
Consent  of  the  wife, 

A  married  womanwas  entided  to  a  reoerdonary  interest  in  certain  stock  stantSng  iu  the  names  oftrvstsm 
ttnder  a  settlement,  the  tenant  for  Ufi  being  stiU  Kvina.  By  an  indenitire  made  between  ike  tenant J&r 
Ufe  of^  one  pari,  and  the  huAand  and  wife  of  me  oHur  part,  in  consideration  of  a  emn  ofmtnmjf 
paid  to  him  by  the  husbamd  and  wife,  Ihetenant  for  Ufe  assigned  all  his  life  interest  in  ihe  slock  to  this 
wift : —  Upon  application  by  the  husbandt  the  Qnirt  ordered  that  the  fund  should  be  transferred  to  tha 
husband,  the  wife  consenting  to  such  transfer. 

THIS  suit  was  instituted  by  William  Hall,  and  Caroline  Halsey  his  wife, 
formerly  Caroline  Brickwood,  against  the  trustees  of  an  indenture  or  deed 
of  settlement,  and  the  question  arose  out  of  the  said  settlement,  which  was  made 
upon  the  marriage  of  Milson  G.  Edgar  and  Mary  A.  Brickwood,  which  boie 
date  the  17th  of  February,  1818,  wherein  it  was  declared  that  the  trustees 
therein  named  should,  after  the  then  intended  marriage,  stand  possessed  of  the 
sum  of  4,060/.  Four  per  Cent.  Bank  Annuities,  which  had  been  transferred,  upon 
trust  to  vary  the  same ;  and  then  upon  further  trust,  during  the  life  of  the 
husband,  M.  G.  Edgar,  to  pay  him  and  his  assigns  the  interest,  dividends,  and 
annual  produce  thereof,  or  to  empower  him  or  them  to  receive  the  same  for  his 
and  their  own  use  and  benefit ;  and  after  his  decease  and  during  the  life  of  die 
said  Mary  A.  Brickwood,  to  pay  the  interest,  dividends,  and  annual  produce  of 
the  said  trust  annuitie^  stocks,  funds,  and  securities,  to  her  the  said  Mary  A. 
Brickwood  and  her  assijgns,  or  empower  her  or  them  to  receive  the  same  for  her 
and  their  own  use  and  &nefit ;  and  after  the  decease  of  the  .survivor  of  them, 
the  said  M.  G.  Ed^ar  and  M.  A.  Brickwood,  then  as  to  the  said  trust 
annuities,  stocks,  funds,  and  securities,  and  the  interest,  dividends,  and  annual 
produce  thereof,  in  trust  for  the  children  of  the  said  intended  marriage,  as  therein 
declared.  But  in  case  there  should  be  no  children  of  the  marriage,  then  that 
the  trustees  should  hold  the  said  annuities,  &c.  in  trust  for  the  said  M.  A.  Brick- 
wood, her  executors,  administrators,  and  assigns,  in  case  she  should  survive  the 
said  M.  G.  Edgar ;  but  in  case  she  should  die  in  his  lifetime,  in  trust,  as  to 
1,000/.,  part  of  the  said  trust  annuities,  moneys,  and  securities,  for  such  person 
or  persons,  and  in  such  parts,  shares,  and  proportions,  manner  and  form,  as  the 
said  M.  A.  Brickwood  should  direct  or  appoint,  give  or  bequeath  the  same ;  and 
(a)  Baported  bj  G.  Goldsmith,  Bsq.,  Barritter-at^law. 
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in  default  of  anj  such  direction,  limitation,  &c.,  and  as  to  the  whole  of  the  said 
trust  monep  and  premises,  in  trust  for  the  person  or  persons  who,  under  the 
statute  for  distribution  of  the  personal  estates  of  intestates,  would,  upon  the 
decease  of  the  said  Mary  A.  Brictcwood,  have  been  entitled  to  her  personal  estate 
if  she  had  died  unmarried  and  intestate,  and  to  be  divided  between  such  persons, 
if  more  than  one,  in  the  shares  in  which  the  same  would  have  been  distributable 
bjr  virtue  of  the  said  statute.  By  the  will  of  W.  Powell,  a  sum  of  money  was 
directed  to  be  held  on  the  same  trusts  as  the  funds  of  the  settlement,  and  by  the 
ttsne  trustees. 

Mary  Ann  Brickwood,  then  Mary  Ann  Edgar,  died  in  18S5,  intestate,  and 
without  issue,  and  without  having  made  any  appointment  under  the  power  given 
her  by  the  settlement,  leaving  her  mother,  Mary  Brickwood,  a  widow,  and  her 
sister,  the  said  plaintiiF,  Caroline  Hall,  her  sole  next  of  kin  her  surviving.  The 
plain  tiffs,  W.  Hall  and  wife,  were  married  in  18S1,  but  there  was  no  settlement 
then  made  of  the  stock. 

By  an  indenture  bearing  date  16th  August,  I839>  it  was  declared  that  the 
trustees  of  the  before-mentioned  settlement  should  stand  possessed  of  the  funds, 
upon  trust  to  pay  the  dividends  thereof  to  the  said  M.  6.  Edgar  and  his  assigns, 
during  bis  life ;  and  after  his  decease,  upon  trust,  as  to  one  moiety  of  the  said 
trust  money,  for  the  said  Mary  Brickwood,  her  executors,  administrators,  and 
assigns ;  and  as  to  the  other  moiety  thereof,  upon  trust  for  the  said  Caroline 
Halsey,  the  wife  of  the  said  William  Hall. 

The  trust  funds  had  once  consisted  of  5,029?.  13s.  lid.  Three-and-a-quarter 
per  Cent.  Bank  Annuities ;  but  Mary  Brickwood  had  sold  out  her  moiety,  and 
there  was  therefore  now  only  2,514/.  16s.  11  ^d.  like  Bank  Annuities  standing 
in  the  names  of  the  trustees,  and  M.  G.  Edgar  was  still  living. 

By  an  indenture  bearing  date  April,  1845,  and  made  between  the  said  M.  6. 
Edgar  of  the  one  part,  ana  the  plaintiffs,  W.  Hall  and  Caroline  Halsey  Hall  his 
wife,  of  the  other  part,  it  was  witnessed  that,  in  consideration  of  the  sum  of  770Z. 
by  the  said  Wm.  Hall  and  C.  Halsey  his  wife  paid  to  the  said  M.  G.  Edgar, 
he,  the  said  M.  G.  Edgar,  assigned  to  the  said  Caroline  Halsey  Hall,  ner 
executors,  administrators,  and  assigns,  all  the  dividends,  interest,  and  yearly 
produce  which  thenceforth,  during  the  life  of  the  said  M.  G.  Edgar,  should 
Decome  due  and*  payable  from,  upon,  or  in  respect  of  the  said  sum  of 
2,514/.  ISs.  ll^d.  Three-tt)d-a*<]uarter  per  Cent.  Reduced  Bank  Annuities,  and 
all  other  sum  or  sums  of  money,  if  any,  stocks,  funds,  and  securities  to  which  she, 
the  said  C.  H.  Hall,  as  one  of  the  next  of  kin  of  the  said  M.  A.  Edgar,  became 
entitled  in  reversion  or  remflinder  expectant  upon  the  decease  of  the  said 
M.  G.  Edgar,  under  and  by  virtue  of  the  said  inaenture  or  deed  of  settlement, 
to  the  intent  that  the  life  interest  of  him,  the  smd  M.  G.  Edgar,  in  the  said  sum 
cf  S,514/.  16s.  ll^d.  Three-and-a-quarter  per  Cent.  Reduced  Bank  Annuities 
might  mer^e  and  be  extinguished  in  the  immediate  reversion  thereof,  and  that 
«uch  reversion  might  be  rwluced  into  possession.  The  plaintiff,  William  Hall, 
then  made  appUcations  to  the  trustees,  in  order  that  they  might  transfer  the 
•urn  of  ^514/.  168.  lljd.  Three-and-a-quarter  per  Cents  to  him,  with  whidi 
they  refused  to  comply..    The  bill  was,  therefore,  filed. 

JSethell  and  OHver^  for  the  plaintiffs^  contended,  that  by  theindenture  of  April, 
1845,  the  husband  had  accelerated  his  wife's  interest,  and  had,  therefore,  a  right 
to  call  upon  the  trustees  to  make  the  transfer  of  the  annuities  to  him,  and 
referred  to  WUson  v.  Oldhamy  decided  by  the  Vice-Chancellor,  March  5, 1841, 
M.S.^  cited  in  Lewin  on  Trusts,  997 ;  (a)  Lachian  v.  Adams  (5  Law  J.  Ch. 
888) ;  Jaim.  Conv.  by  Sweet,  897;  DoewelT.  Earle  (18  Ves.  478). 

(a)  Tbe  ease  to  which  Mr.  Lewin  refers  was,  manner ;  and  it  was  proposed  that  the  husband 
Where  10,000I.  stock  was  settled  in  the  following     should  pnrchaM  the  life  interest  for  3,0001.  and  take 
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Rolt  and  Rendallf  for  the  defendants,  contended  that  the  husband  was  not 
entitled  to  the  whole  interest,  by  virtue  of  the  assignment  to  the  wife.  There 
was  no  interest  in  possession,  for  the  legal  estate  being  in  the  trustees,  there 
could  be  no  union  between  it  and  the  equitable  interest ;  and  the  C!ourt  will  not 
compel  a  purchaser  to  take  such  an  interest,  which  is,  at  best,  hut  a  damnoaa 
JuBreditas ;  much  less,  when  it  comes  from  a  feme  coverte^  who  cannot  bind 
herself.  Cases  cited :  Stiffe  v.  Everitt  (1  My.  &  C.  37)  ;  (a)  Breton  v.  Lord 
Clifden  (1  S.  &  S.  363) ;  Story  v.  Tonge  (7  Beav.  91) ;  Batt  v,  CuthberUon 
(4  Dr.  &  War.  392),  (before  Lord  Chancellor  Sugden) ;  Bean  v.  Sykes 
(before  the  Vice-Chancellor,  Nov.  1838,  taken  from  the  papers  in  the  cause) ; 
2  Hayes,  Convey.  640 ;  2  Bl.  Com.  293 ;  Co.  Litt.  3,  a. 

Judgment. 

The  Vice-Chancelloe. — Suppose  a  testator  were  to  bequeath  any  interest 
of  an  equitable  nature  to  a  married  woman,  and  then  immediately  upon  the 
decease  of  the  testator,  the  husband  and  wife  were  to  ask  the  Court  that  the  fund 
might  be  transferred  to  the  husband,  or  to  his  assignee,  and  the  lady^s  consent 
were  taken  for  that  purpose,  would  it  be  competent  for  her  to  turn  round  after 


an  assignment  of  it  to  the  vnfe ;  and  the  opinion  of 
the  late  Mr.  Jacob,  as  to  the  validity  of  such  an 
arrangement,  was  taken,  wbieh  was  as  follows : — 
"  I  understand  that  Mrs.  B.  has  a  vested  interest 
in  the  10,000/.,  subject  only  to  the  life  interest  of 
A.  her  father ;  and  if  so,  A.  can  assign  bis  life  inte- 
rest to  Mrs.  B.,  and  the  effect  will  be  to  convert  her 
interest  into  an  immediate  right  to  the  fund  in  pos- 
session. And  when  a  married  woman  has  such  an 
immediate  right,  the  trustees,  in  general,  may  safely 
transfer  to  the  husband.  But  I  do  not  think  it  safe 
for  the  trustees  to  do  this  of  their  own  authority, 
when  the  interest  was  originally  reversionary,  and 
has,  by  an  assignment  of  this  description,  been  con- 
verted into  a  present  interest.  If  the  wife  survived 
her  husband,  she  might  contend,  and,  probably, 
with  success,  that  the  assignment  was  a  contrivance 
to  defeat  her  right  by  survivorship ;  and  I  do  not 
think  it  quite  clear  that  the  Court  would  hold  her 
bound  by  it.  But  after  the  assignment  has  been 
made,  Mr.  and  Mrs.  B.  may  file  an  amicable  bill 
against  A.  and  the  trustees,  prayinz  a  transfer  to 
Mr.  B.  ;  and  I  think  there  would  be  very  little 
doubt  of  the  Court  making  a  decree  for  the  transfer 
U  prayed,  upon  B.  being  examined  in  court,  and 
consenting ;  and  upon  an  affidavit  of  there  being  no 
settlement  affecting  this  fund.  And  I  think  that 
the  decree  of  the  Court  would  fully  indemnify  the 
trustees  in  making  the  transfer."  A  bill  was  accord- 
ingly filed  by  the  husband  and  wife  against  A.  and 
the  trustees;  and  on  the  wife  being  examined  in 
court,  and  waiving  a  settlement,  the  trustees  were 
ordered  to  sell  out  the  stock,  pay  the  costs,  and 
hand  over  the  balance  to  the  husband. 

(a)  This  forms  one  of  the  leading  cases  upon  the 
long-contested  question  relating  to  the  restraining  a 
married  woman  from  alienating  property  settled  in 
trust  for  her  separate  use.  The  testator,  Sir  John 
Everitt,  gave  his  residuary  estate  to  trustees,  upon 
trust  to  invest  the  proceeds,  and  pay  the  profits, 
dividends,  or  interest  thereof,  to  the  separate  use  of 
his  daughters  respectively  in  equal  shares,  during 
their  respective  lives,  free  and  independent  of  the 
debts,  control,  and  engagement  of  any  person  or 
persons  with  whom  they,  or  either  of  them,  might 
thereafter  marry  ;  upon  trust,  nevertheless,  to  m- 
vest  the  same  upon  the  securities  therein  mentioDed, 
and  pay  the  interest  and  profits  thereof,  as  the  same 
should  be  received,  into  the  proper  hands  of  his  said 
daughters  respectively,  in  equal  shares,  but  without 
any  power  of  aniic^tion  thereqf  by  ?Ut  taid  two 


daughters  respectively, — their  receipts  to  be  good 
discharges,  with  a  power  for  each  of  them  to  appoint 
their  capital  fund  respectively,  such  appointment  to 
take  effect  only  from  and  after  their  respective  deaths. 
Both  the  daughters  at  the  date  of  the  will,  and  at 
the  testator's  decease,  were  femes  sole,  but  they 
afterwards  married ;  one  to  George  Watts,  without 
any  settlement  being  made  on  her  marriage ;  and 
the  other  intermarried  with  the  plaintiff,  William 
Stiffe.  Mr.  and  Mrs.  Stiffe  presented  a  petition  in 
the  cause  (which  was  instituted  for  the  purpose  of 
administering  the  trusts  of  the  will),  alleging,  among 
other  things,  that  the  petitioner,  Charlotte  Watts, 
was  entitled  to  make  an  immediate  and  absolute 
appointment  of  the  whole  of  her  share  of  the  testa- 
tor's residuary  property  In  favour  of  her  husband, 
notwithstanding  the  clause  in  the  testator's  win 
against  anticipation  to  the  contrary ;  the  petitioner, 
George  Watts,  being  also  entitled  to  the  present  life 
interest  in  the  same  share  during  the  life  of  his  wife, 
he  would  be  immediately  entitled  to  receive  the 
principal  to  his  own  use,— the  wife  offering  to  exa- 
cute  a  formal  appointment,  although  she  had  suf- 
ficiently expressed  her  wishes  upon  the  subject  by 
joining  her  husband  in  the  petition.  The  petition 
therefore  prayed  that  the  fiind  representing  the  one- 
third  share  of  Charlotte  Watts  should  be  transferred 
to  her  husband  absolutely. 

Mr.  and  Mrs.  Stiffe  presented  a  similar  petition, 
which  was  heard  at  the  same  time. 

The  Master  of  the  Rolls  (Sir  C.  C.  Pepyt), 
upon  the  question  beine  first  raised  before  him, 
suggested  a  difficulty  which  had  not  been  removed 
by  any  of  the  authorities,  namely,  how  fur,  where 
an  annuity  or  life  interest  in  a  fund  was  given  to  « 
married  woman,  and  not  settled  to  her  separate  use, 
the  husband,  even  with  her  concurrence,  was  capaUa 
of  effectually  disposing  of  her  entire  life  estate,  seeing 
that  she  may  outlive  her  husband,  and  then,  as  to 
such  part  of  it  as  would  be  enjoyed  by  her  after  the 
coverture  determined,  her  interest  would  be  rever* 
sionary  only.  His  Honour  did  not  then  give  Judg- 
ment ;  but  after  his  elevation  to  the  woolsack  tho 
first  time,  and  about  two  months  after,  dwelt  upom 
the  same  point  of  difficulty : — as  the  principles  laid 
down  in  Perdew  v.  Jackson  (1  Russ.  1)  and  Honner 
V.  Morton  (3  Ruse.  65)  were  utterly  opposed  to  eaek 
a  power,  <.  e,  where  the  wifb*s  interest  was  aserelf 
reversionary.  His  Lordship,  therefore,  refoaed  to 
grant  the  order  prayed. 
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the  fund  had  been  transferred,  and  say,  "  I  never  did  accept  that  legacy,  and  the 
transfer  is  therefore  void  ?''  Now,  if  in  such  a  case  the  Courf  should  look  upon 
the  matter  as  transacted,  this  circumstance  must  be  taken  into  consideration ; 
namely,  whether  if  a  life  interest  be  given  to  a  married  woman  in  a  chose  in 
action,  could  her  consent  in  court  be  taken  ?  Suppose  a  case  in  which  a  father 
gives  a  portion  of  stock  to  a  trustee  in  trust  for  his  daughter  Eliza,  for  life,  with 
remainder  to  his  daughter  Anna.  Immediately  after  the  father's  death,  Eliza 
makes  an  assignment  of  her  life  interest  to  Anna,  who  is  then  a  feme  covert. 
Is  there  not,  by  this  mere  act,  vested  in  the  married  daughter  both  the  life 
interest  of  her  sister  and  her  own  interest  in  remainder  P  This  cannot  be  con- 
sidered as  a  question  of  merger,  but  simply  this ;  whether,  at  the  time  of  pre- 
senting the  petition,  the  married  woman  has  not,  in  herself,  both  interests,  i.  e. 
a  life  estate  of  some  other  person,  and  her  own  interest  in  remainder,  and  that 
in  such  a  manner  as  she  would  be  in  a  capacity  of  dealing  with  the  fund  in 
equity  as  if  it  had  been  originally  given  her  at  one  and  the  same  time  Pit  strikes 
me  that  it  is  so ;  and  when  the  husoand  and  wife,  or  rather  the  husband  alone, 
applies  to  the  Court  for  that  purpose,  and  the  wife  gives  her  consent,  the  whole 
fund  will  be  transferred,  so  as  to  leave  the  trustee  irresponsible,  because  it  is 
beyond  a  doubt  that  the  Court  would  make  a  proper  settlement  for  the  married 
woman  where  she  is  entitled  to  the  whole  interest.  So  in  the  instance  I  have 
mentioned  of  the  two  daughters,  the  one  who  is  married  might  institute  a  suit 
for  the  purpose  of  enforcing  a  settlement.  I  am  of  opinion  that  if  the  wife 
appears,  and  her  consent  is  taken  for  the  transfer  of  the  whole  interest,  which  is 
composed  of  her  own  reversionary  interest  and  the  life  estate  of  another  person 
•vested  in  her  by  assignment,  she  by  such  consent  waives  all  claim  or  right  to 
a  settlement  out  of  it.  I  think  it  is  a  very  convenient  thing  for  the  public  that 
thmre  should  be  such  a  rule.  I  think  upon  principle  it  may  be  done,  notwith^ 
standing,  until  repeated  decisions  be  given  upon  the  subject,  it  may  be  deemed  to 
be  experimental.  I  remember  some  years  ago  advising  a  transaction  somewhat 
similar  to  the  present.  It  was  for  the  purpose  of  obtaining  an  order  for  the 
transfer  of  a  wife's  chose  in  action,  at  her  reouest,  to  her  husband,  or  his  assignee. 
I  then  considered  it  as  a  kind  of  union  ot  the  particular  estate  in  possession 
with  the  interest  in  remainder ;  and  it  was  upon  those  grounds  Sir  W.  Grant 
thought  proper  to  act.  The  plaintiff,  Mrs.  Hall,  appeared  in  court,  and  her 
consent  for  the  transfer  of  the  fund  to  her  husband  was  taken. 
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November  18,  1846. 
HoPKiNSON  V.  Ellis,  (a) 

Willr-~Mxedfund^Cim9er9iof^--ItetulHngtnat--'L9gaeie8  to  charity^  Slatuie  of  Mortmain, 
A  testator,  by  hU  wiUy  after  hamnff  directed  hie  debts  to  be  paid  out  of  his  personal  estate,  and 
htming  made  some  specif  bequests,  gaye  all  his  real  and  the  residue  of  his  personal  estate  to  his 
irusteesy  upon  trust  to  convert  and  apply  the  proceeds  thereof  first,  in  payment  qf  the  general 
expenses  of  the  sale  and  qf  the  execution  of  the  trusts  of  the  will,  then  inpayment  of  his  funeral 
and  testamentary  expenses  and  his  just  debts;  and  he  directed  the  trustees  to  invest  student  sums 
to  pay  certain  annuities  therein  meniioned ;  and  as  they  dropped,  the  sums  invested  were  to  form 
part  qf  his  residuary  person^  estate.    The  testator  then  gave  certain  pecuniary  legacies,  one  qf 


(a)  Reported  by  J.  Hacavlat,  Eaq.,  Barriiter-at-law. 
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«McA,  til  a.eeriain  emttt,  wn^  t^/hll  into  mtdformpatiqfikertiidmeofhifpermmal  e*/afe;  tmi 
Erected  certain  nam  to  be  paid  to  certain  charitiee  ihereinmentUmed,  out  of  hit  residuary  pereonal 
estate,  I%e  trustees  were  lastly  directed  to  pay  over  any  surplus  of  the  said  real  and  personal 
ertate  to  such  charities  as  they  might  select.  Thromyhout  the  will  he  appeared  to  treat  his  esieOe 
as  hisrreat  andpemmU  estate,  and  somsiimea seemmt*  to  oonnrfer  the  real  and  penmui  estata  m 
personal  ettate : — 

Meld,  that  there  was  no  conversion  out  and  out,  and  that  so  much  of  the  mijpedfund  as  arose  from 
realty  resulted  to  the  heir^atmlaw ;  and  so  much  as  arose  from  chattels  real  to  the  nesFt  of  king 
emd  that  oiUy  so  mueh  as  consisted  of  pure  persmmtty  ioa»  applicable  to  the  charity  leymaes^ 

BMf  also,  tkat  a  direetion  topoj^dehta  out  ^peraemaUy^  inserted  by  a  teetaior  in  the  beyimamy  ef 
his  will,  does  not  control  a  subsequent  directimi  to  his  executors  to  pay  them  out  of  a  mixed 
fund. 

Jumble,  though  there  may  be  a  ohmse  m  a  will  gsvingetpeeutors  a  power  of  sheeting  what  eharHim 
Hkey  may  ben^U^  they  omeeei  apply  amy  past  of  the  eetatefir  anypuqseee  not  direeted  hp  the 
testator, 

THE  question  for  the  con8idera1&)n  of  the  Court  in  this  case  arose  out  of  the 
will  of  Sir  John  Elley,  of  Cholderton  Lodge,  near  Andover,  bearing  date 
the  6th  of  April,  1888.  The  testator,  in  the  feat  place,  thereby  directed  his 
just  debts  and  funeral  and  testamentary  expenses  to  be  paid  bj  his  executors', 
thereinafter  named,  out  of  his  personal  estate,  as  soon  as  conveniently  might  be 
after  his  decease.  Then,  after  providing  for  the  election  of  a  tablet,  and  mabinff 
a  special  bequest  to  his  housekeeper,  he  gave  all  his  freehold  messuage,  called 
Cholderton  Lodge,  and  all  other  his  real  esCate,  and  all  his  household  goods, 
8rc.  (save  the  part  already  bequeathed),  together  with  all  moneys  in  the  funds, 
and  all  and  singular  other  his  personal  estate  and  effects,  whatsoever  and  where- 
soever, to  Chanes  Hopkinson,  &c.,  upon  tmsc  to  sell  and  convert  into  money 
all  and  singular  his  real  and  personal  estate,  in  such  ways  and  at  such  times  as 
they  in  their  discretion  should  think  most  advantageous ;  and  upon  further 
trust,  out  of  the  moneys  to  arise  from  such  sale,  to  dischai^  all  expenses  of 
such  sale,  and  also  the  current  expenses  of  executing  the  trusts  of  the  testator^ 
will,  and  also  his  funeral  and  testamentary  expenses,  and  his  just  debts,  and  par- 
ticularly a  mortgage  of  8,000Z.  on  Cholderton  Lodge,  and  to  invest  divert  sums 
of  money  in  the  public  funds,  for  the  purpose  of  securing  the  payment  of 
certain  annuities  therein  mentioned ;  and  the  testator  directed  that  such  sams, 
as  the  annuities  should  fall  in,  should  form  part  of  his  residuary  personal  estate. 
The  testator  then  gave  several  pecuniary  legacies,  and  directed  the  same  to  be 
paid  out  of  his  personal  estate,  free  from  legacy-duty.  He  then  directed  that, 
after  the  whole  of  the  legacies  and  annuities  had  faieen  paid  and  satisfied^  the 
trustees  should,  without  prejudice  to  the  preceding  gifts,  pay  to  the  treasurers 
of  several  charitable  institutions  in  the  will  particularly  mentioned,  various 
sums  of  money  out  of  his  residuary  personal  estate,  free  from  legacy-duty,  and 
if  possible,  that  they  should  pay  them  within  six  months  after  his  decease ;  but 
if  they  could  not,  within  eighteen  calendar  months  next  after  his  decease,  satis- 
factorily identify  the  said  charities,  or  any  of  them,  or  if  it  should  be  proved 
to  their  satisfaction,  or  they  should  discover  upon  inquiry  that  any  of  the 
charitable  institutions  had  been  dissolved,  divided,  or  discontinued,  then  the 
legacy  intended  by  his  will  to  be  paid  to  the  treasurer  of  that  institution  should 
be  paid  to  the  treasurer  for  the  time  being  of  any  other  charitable  institution 
which  his  executors  should  in  their  discretion  fix  upon,  for  the  purposes  and 
use  of  such  institution.  And  lastly,  the  tru8tet»  were  directed  to  pay  and 
dispose  of  so  much  of  the  residue  md  remaind^  of  the  testator's  real  and 
personal  estate,  or  the  proceeds  thereof,  after  answering,  paying,  and  fully 
providing  for  the  debts,  Wacies^  annuitiea,  and  bequests,  and  sJl  expenses 
attending  the  execution  of  the  trusts  of  his  wiU,  a»  shoold  not  exceed  the  sma 
of  S,000/,  to  Jane  Carter,  therein  mentioned^  her  executors,  administrators,  or 
assigns,  for  her  or  their  own  absolute  use  and  benafit ;  and  riiould  there  be  any 
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furpltts  of  sneh  residae,  beyond  the  said  sum  of  2,0002.  Bterling,  then  the 
truBteei  were  directed  to  pay  the  whole  of  such  surplus  into  the  hands  of  such 
txeasurer  or  treasurers  for  tne  time  being  of  any  needful  charitable  institution, 
as  they  might  in  their  discretion  select ;  and  he  appointed  the  trustees  his 
executors. 

Throughout  his  will  the  testator  used  expressions  shewing  that  he  treated 
the  property  as  real  and  personal  estate,  and  m  one  or  two  instances,  that  he 
cmisidered  that  which  was  real  and  personal  estate  to  be  personal  estate.  And 
one  of  his  legacies  was  as  follows : — '^  To  Isabella  E.  E.  Cooksley  200/.  on  her 
attaining  the  age  of  twenty^ione  years;  but  if  she  should  die  under  that  age, 
then  to  pay  the  same  legacy  to  her  £EU;her  (if  living)  immediately  after  her 
decease ;  but  if  he  should  not  survive  his  said  daughter,  then  the  said  legacy 
to  sink  into  and  form  part  of  the  residue  of  ]mj)erwnal  estate."" 

The  testator  died  in  January,  ISSQ,  seised  in  fee  of  certain  freeholds,  and 
possessed  of  personal  estate  ojf  ccHAsiderable  valuer  of  which  part  consisted  of 
chattels  reaL 

The  trustees,  after  the  testator^s  decease,  paid  the  charity  legades  in  full  out 
of  the  moneys  whidi  came  into  their  hands;  but  the  fund  being  a  mixed  fund, 
and  the  Statute  of  Mortmain  ban^  amfiidered  to  apply,  it  became  necessary  t9 
institute  a  suit  for  the  administration  of  the  teatator^s  estate.  A  suit  having 
been  instituted  accordingly,  a  decree  was  made  therein  in  March,  1848; 
directing  certain  inquiries  to  be  made  by  the  Master,  and  the  accounts  to 
be  taken.  On  the  27th  of  Mardii,  1846,  the  Master  made  his  report,  and 
thereby  found  that  the  testator's  property  consisted  partly  of  personal  estate, 
arising  from  the  sale  of  real  estate ;  partly  of  personal  estate  savouring  i^ 
realty ;  and  partly  of  pure  personal  estate  of  condderable  amount :  and  he 
thereby  also  found  that  five  persons  therein  named  were  the  next  of  kin  of  the 
testator,  of  whom  the  defendant,  John  Ellis,  was  one,  and  that  John  EUis 
was  also  the  testator'^s  heir-at-law.  The  cause  now  came  on  upon  further 
directions. 

Turner  (with  him  WlUoock)^  for  the  plaintiffs,  the  trustees— The  legacies 
which  had  been  paid  to  the  charities  in  full,  so  far  as  they  were  payable  out 
of  land,  were  void.;  but  the  trustees  having  a  pjower  to  apply  the  general 
residue  for  any  charitable  purpose,  according  to  their  own  discretion,  the  Court 
will  sanction  the  application  by  them  to  the  charities  in  question  of  so  much  of 
the  personalty  remaming  in  hand  as  would  make  up  their  whole  legacies,  there 
being  enough  of  pure  personalty  belonging  to  the  residuary  fund  to  do  so. 
In  reference  to  the  application  of  the  surplus  pure  personalty  to  make  up  the 
charity  legacies  in  full,  they  cited  Livesey  y.  Liveaey  (3  Russ.  287).  (a) 

Kindersley  and  7Wd,  for  John  Ellis,  the  testator^s  heir-*at-law,  ana  one  of 
his  next  of  kin,  contended  that  the  well-known  rule  of  law  as  to  the  order  in 
which  a  testetor's  assets  are  applied  in  payment  of  his  debts  must  govern  this 
case,  the  testator  having  in  no  part  of  his  will  shewn  any  intention  of  varying 
the  rule ;  that  the  real  estate  was  not  rendered  more  liable  than  it  would  l>e  by 
the  rule  of  law,  because  the  testator  had  directed  the  payment  of  his  debts 
out  of  the  mixed  fund,  after  having  in  the  first  instance  directed  it  out  of  the 
pensonalty  alone  ;  and  that,  therefore,  the  debts  must  be  paid  out  of  the  tes* 
tator^s  personal  estate  in  the  first  instance,  and  out  of  tne  real  estate,  or  the 
proceeds  thereof,  only  in  aid  of  the  personalty,  in  case  that  should  prove 
msufficient.     The  devise  of  the  mixed  fund  of  real  and  personal  estate  for 

<«)  In  Umeuffy.  Lbotuy  an  exeevtriz  by  aiistakt     and  she  was  allowed  to  ntein  tiMaams  ontof  fotare 
paLd  an  anuoxtant  his  annuity,  two  yean  before  hii     payoMnte. 
oooking  of  age,  at  which  time  only  be  was  entttkd, 
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payment  of  debts,  merely  meant  that  the  debts  were  to  be  payable  quacunqtu 
via.  Then,  secondly,  so  much  of  the  legacy  to  the  charities  as  was  payable  out 
of  the  freehold  results  to  the  heir,  and  so  much  as  was  payable  out  of  the 
chattels,  to  the  next  of  kin.  They  cited  Smith  v.  Clawton  (4  Mad.  484) ;  (a) 
Arnold  V  Chapman  (1  Ves.  sen.  110). 

Rolti  Roupelly  and  Renshaw^  for  the  other  next  of  kin,  contended  that  there 
was  a  conversion  out  and  out;  and  to  all  intents  and  purposes ;  and  that  the 
heir-at-law,  as  such,  was  deprived  of  any  share  in  the  resulting  trust.  This 
was  clearly  the  intention  of  the  testator,  as  appeared  from  various  parts  of  the 
will,  in  which  he  speaks  of  his  personalty,  including  in  that  term  what  was 
both  realty  and  personalty,  and  particularly  from  the  bequest  to  I.  £.  £.  Cook* 
sley.  It  was  obvious  that  one  general  fund  was  spoken  of  throughout  the  will ; 
and  even  the  direction  to  pay  the  legacy -duty  on  the  different  bequests  shewed 
this,  for  it  was  to  be  paid  out  of  the  fund  arising  from  the  conversion,  the  same 
as  the  legacies  themselves,  and  not  a  different  fund ;  and  besides,  as  the  annul* 
ties  dropped,  the  funds  out  of  which  they  were  to  be  paid  were  to  fall  into  the 
residuary  personal  estate.  Then,  as  to  the  charities,  they  of  course  failed  as 
far  as  thev  were  payable  out  of  the  realty.  They  cited  Byam  v.  Munion  (1 
Russ.  &  Myl.  603) ;  (6)  Phillips  v.  Phillips  (1  Myf.  &  K.  649) ;  (c)  The  Coun^ 
teas  of  Bristol  v.  Hungerford  {9,  Vem.  645) ;  (d)  Rogers  v.  Rogers  (8  P.  Wms, 
193)  ;  The  Philanthropic  Society  v,  Kemp  (4  Beav.  581)  ;  (e)  Sturge  v.  Dims- 
dale  (6  Beav.  462) ;  Pritchard  v.  Arbouin  (3  Russ.  456) ;  Mann  v.  Burling- 
ham  (1  Keen,  235)  ;  Giblett  v.  Hobson  (3  Myl.  &  K.517). 

Wray^  for  the  Attorney-General,  said,  there  was  a  discretion  in  the  trustees 
to  select  charitable  objects,  and  if  they  did  select  such  as  could  take,  we  would 
leave  the  matter  in  the  hands  of  the  Court  to  say  whether  the  gift  was  void. 
The  mixed  fund  was  personal  estate  for  all  purposes  of  the  wiU,  but  not  so  for 
the  purposes  of  a  resulting  trust,  and  the  rule  as  to  the  latter  was  lad  down 
by  Sir  John  Leach  in  Smith  v.  Clawton. 

L,  Lowndes,  for  the  Rector,  Mayor,  Aldermen,  and  Burgesses  of  New 
Windsor,  to  whom  the  testator  had  bequeathed  the  sum  of  1,000/. 

The  Master  of  the  Rolls. — This  is  one  of  those  cases  where  the  object  is 
to  apply  the  law  as  it  is  laid  down  in  the  Statute  of  Mortmain,  and  not,  in 
respect  of  the  particular  matter  which  is  now  under  consideration,  to  condder 
what  is  meant  oy  the  will,  any  further  than  it  appears  to  be  the  intention  of 
the  testator  to  deal  with  his  estate  in  a  particular  manner.  This  testator 
intended  to  dispose  of  the  whole  of  ^is  estate ;  and  so  careful  was  he  about 
that,  that  he  disposed  of  that  which  was  to  be  a  residue,  after  the  particular 

{d\  In  Smith  y.  Claxton,  held,  where  land  is  de-  the  interest  of  the  proceeds  of  real  estate,  directed 

yised  to  be  sold,  and  there  is  a  partial  failure  of  the  to  be  inrested  so  as  to  form  one  mixed  fond  with 

purpose  of  the  devisor  as  to  tne  price,  but  there  the  residue  of  the  personalty, 
remains  some  purpose  of  the  devisor  to  be  answered         (c)  In  PMUips  y.  PkiWptf  held,  that  in  case  of  a 

by  a  sale,  there  the  heir  takes  the  benefit  of  the  par-  lapsed  legacy  out  of  a  mixed  fund,  the  next  of  kia 

tial  failure  as  money,  and  not  as  land.  will  take  the  whole  benefit,  if  it  appear  to  be  the 

But  if  there  be  a  total  failure  of  the  purposes  of  testator's  intention  that  the  produce  of   his  real 
the  devisor  as  to  the  price,  his  intention  as  to  a  sale  estate,  directed  to  be  sold,  should  have  for  all  pur- 
ls to  be  considered  as  not  applying  to  the  events  poses  the  same  quality  as  if  it  had  been  part  of  his 
which  have  happened,  and  the  heir  takes  the  land  personal  estate  at  his  death. 
as  real  estate.  (d)  In  The  Counteu  ijf  Brittol  v.  Htatgeiford^ 

In  Arnold  v.  Chapman  there  was  a  devise  of  an  lands  devised  to  be  sold  for  payment  of  debts,  and 

estate,  the  devisee  to  pay  1,000Z.  to  the  executors,  surplus  to  be  deemed  personal  estate,  and  to  go  to 

and  the  residue  of  the  real  and  personal  estate  was  the  executors,  to  whom  1002.  apiece  was  given ;  the 

given  to  a  charity.    The  devise  was  held  to  be  a  surplus  was  a  trust  in  executors,  and  d^tributioii 

sale  of  the  land  for  1,0002.,  which  resulted  to  the  was  decreed, 
heir.  (e)  The  Philanthropic  Societff  t.  Ken^  was  inertly 

(b)  In  Byam  v.  Munion  a  bequest  of  a  moiety  of  that  the  Court  will  not  marshal  assets  in  favour  of 

the  interest  of  the  residue  of  the  testator's  personal  charities ;  and  the  following  cases  are  to  the  saaae 
estate,  held,  upon  the  context  of  the  wiU,  to  pass 


H0PKIN80N  V.  ELLIS.  135 

purposes  which  he  had  in  ^iew  were  answered.  It  is  therefore  clear  that  he 
nad  no  object  or  intention  beyond  that  which  is  expressed  in  the  will.  He 
intended  to  provide  for  the  payment  of  his  debts,  for  the  payment  of  legacies 
and  annuities  to  different  individuals,  for  the  payment  of  particular  charges, 
and  to  give  authority  to  his  trustees  to  apply  any  surplus  which  remained,  ^ter 
answering  those  purposes,  to  charities  to  be  selected  l)y  themselves.  That  was 
the  way  in  which  it  was  to  be  done.  He  commences  his  will  by  directing  that 
his  debts,  and  so  on,  are  to  be  paid  out  of  his  personal  estate ;  and  there  is  a 
general  direction  that  that  was  to  be  done.  Then  he  proceeds  to  direct  the 
means  by  which  those  objects  are  to  be  carried  into  effect — the  whole  of  his 
objects — not  the  objects  other  than  and  except  the  payment  of  his  debts,  but  the 
whole  of  the  objects  he  had  in  view  by  the  will ;  and  for  that  purpose  he  gives, 
in  the  largest  terms  that  could  possibly  be  found,  the  whole  of  his  estate,  both 
real  and  personal,  to  his  trustees  and  executors,  upon  the  trusts  and  to  and  for 
the  several  intents  and  purposes  thereinafter  expressed  and  declared  concerning 
the  same.  Now  then,  for  those  objects  and  those  purposes,  and  as  the  first 
means  of  effecting  those  objects  and  purposes,  he  directs  them  to  sell  and  con- 
vert into  money  the  whole  of  his  real  and  personal  estate.  Then  he  directs  the 
application  of  the  money  to  arise  from  the  sale,  first,  in  payment  of  the 
expenses  of  the  sale ;  next,  in  payment  of  the  general  expenses  of  executing 
the  trusts  of  his  will.  Then  he  directs  it  to  be  paid  and  applied  in  payment  of 
his  just  debts,  and  in  particular  the  sum  of  3,000Z.  due  and  owing  by  him  on 
mortgage ;  and  in  the  next  place,  to  lay  out  and  invest  sums  which  were  neces- 
sary in  securing  annuities,  and  so  on,  to  the  general  intent  which  I  have 
mentioned  before,  using,  in  the  course  of  his  will,  expressions  which  sometimes 
shew  that  he  treated  it  as  real  and  personal  estate,  and  upon  one  or  two  occa- 
sions shewing  he  considered  that  which  was  real  and  personal  estate  to  be 
personal  estate;  for,  after  plainly  directing  to  be  taken  out  of  the  common  fund 
of  his  real  and  personal  estate  certain  sums  which  might  be  invested  for  security 
of  the  annuities,  he  says,  when  the  annuities  drop,  they  are  to  sink  into— 
what  ?  Not  his  real  and  personal  estate,  but  into  his  residuary  estate.  I  think 
it  is  very  manifest,  under  these  circumstances,  that  you  cannot  come  to  any 
particular  conclusion  on  the  notion  that  he  has,  in  the  first  part  of  his  will, 
directed  his  debts,  and  so  on,  to  be  paid  out  of  his  personal  estate ;  because, 
when  you  come  to  look  at  his  modus  operandi^  and  see  what  he  was  about  to 
do,  and  how  it  was  to  be  done,  you  find  he  treats  it  as  his  common  personal 
estate.  I  know  these  things  are  always  of  difficult  construction,  and  there  are 
plausible  reasons  to  be  offered  on  the  one  side  and  on  the  other ;  but  it  would 
DC  refining  a  great  deal  too  much  to  say  that  that  distinct  direction,  which  is  a 
direction  to  constitute  one  common  fund,  and  the  direction  to  pay  out  of  that 
one  common  fund,  is  to  be  altered  by  the  common  direction  at  tne  beginning  of 
this  will  for  the  payment  of  his  debts  out  of  his  personal  estate. 

I  think,  therefore,  I  must  consider  this  as  a  mixed  fund ;  and  being  a  mixed 
fund,  the  application  of  it  is  as  clear  as  any  thing  can  be.  You  cannot  apply 
any  part  of  it  which  arises  from  the  real  estate,  or  from  chattels  real,  to  chanty. 
Therefore,  so  much  of  the  charities  which  are  directed  to  be  paid  out  of  the 
common  fund,  as  would,  according  to  the  testator^s  meaning,  have  had  to  be 
supplied  out  of  realty,  or  out  of  chattels  real,  or  money  connected  with  land, 
will  fail, — that  is  the  extent  to  which  they  fail.  For  whose  profit,  or  for  whose 
benefit  is  this  ?  Mr.^Wray  has  stated  the  rule  with  the  most  perfect  correctness. 
When  you  find  the  purposes  for  which  the  testator  has  desired  this  to  be  done 
have  to  any  and  what  extent  failed,  you  are  to  consider  what  is  the  resulting 
trust.     The  resulting  trust  is  different  in  the  different  cases.     So  far  as  the 
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property  consists  of  pure  p^ sonalty^  and  is  not  dinposed  of^  which  is  a  < 
which  does  not  arise  here,  it  goes  to  the  next  of  kin ;  so  far  as  it  consists  of 
chattels  real,  which  is  the  case  which  arises  here,  it  goes  also  to  the  next  of 
kin ;  but  so  far  as  it  arises  from  the  sale  of  the  real  estate,  which  has  been  sold 
for  carrying  into  effect  the  trusts  of  the  will,  then  it  goes  to  the  heir.  Now  it  is 
made  a  question  in  this  case,  whether  that  is  the  m^e  in  which  the  surplus  is 
to  be  disposed  of :  because  it  is  said  that  here  there  is  to  be  found  a  plain 
intention  to  convert  it  out  and  out  for  all  purposes  whatsoever ;  and  if  it  was 
converted  out  and  out  for  all  purposes  whatsoever,-— Uiat  is,  for  all  purposes 
which  would  attach,  or  in  any  way  belong  to  personal  estate  in  the  hands  of  the 
testator, — then,  indeed,  there  would  be  something  in  the  argument  which  has 
been  used.  But  it  is  not  so  at  all :  it  may  be  converted  out  and  out  into  peip- 
sonal  estate  to  all  intents  and  purposes  in  one  sense,  but  it  could  not,  even  in 
the  hands  of  the  donee,  in  the  nands  of  the  legatee  who  takes  it  by  the  direction 
of  the  testator,  be  considered  as  otherwise  than  personal  estate;  and  he  takes  it 
as  personal  estate,  as  was  pointed  out  in  the  case  referred  to  before  Sir  John 
Leach.  But  here  it  is  clear  that  the  testator  had  no  purposes  but  those  which 
are  expressed  in  his  will,— no  pur]x>se  going  beyond  it.  He  converted  this 
fund  into  money,  in  order  that  it  might  ne  conveniently  applied  in  the  manner- 
directed  by  his  will,  and  not  for  any  other  purpose  whatever;  and,  therefare^ 
we  are  only  to  consider  what  is  the  nature  of  the  resulting  trust, — which  depeiuls 
on  the  nature  of  the  property,— whether  it  is  to  go  to  the  heir  or  the  next  of  kin, 
I  cannot  say  I  have  any  reason  to  suppose  that  the  next  of  kin  have  a  right  to 
any  portion  of  the  fund  which  arises  from  the  real  estate.  The  next  of  kin 
must  take  their  share  from  that  portion  which  arises  from  the  mixed  personalty^ 
but  not  from  the  real  estate.  I  should  have  been  very  willing  to  hear  any  case 
which  there  may  be  on  the  first  point,  if  I  had  any  doubt  about  it. 

His  Lordship  then  observed  that  the  form  of  the  decree  would  be  that  which 
was  to  be  found  in  the  case  of  The  Attorney-General  v.  The  Earl  of  Win^ 
chilsea^  in  Seton  on  Decrees,  p.  130  (see  8  Bro.  873 ;  2  Cox,  864).  As  to  the 
application  of  the  fund  by  the  trustees  to  the  payment  in  fuU  of  the  cbariiy 
legacies,  he  could  give  them  no  power  different  from  what  the  testator 
intended. 

Costs  as  between  solicitor  and  client  were  allowed  to  all  parties  out  of  tbd 
fimd,  the  Attorney-General  not  objecting,  and  all  parties  consenting. 


COURT  OF  COMMON  PLEAS. 

Monday y  June  1, 1846;  Monday^  February  1, 184^. 
Do£  dem.  Harbison  v.  HAMPsoN.(a) 

Prim&faeie  the  prmumptUm  w,  diat  a  strip  of  land  ^^  Utwemi  a  highmip  and  an  adjommg  i 

ggiU)e  land  is  the  property  of  the  rector,  tha  owner  of  the  glebe;  bvt  tku  presumption  is  rsbuttabk 
evidence ;  and  the  fact  of  undisputed  possession  for  a  period  of  forty'three  years,  under  four  orfiot 
successive  incumbents,  is  evidence  tendifCg  to  nbut  such  a  presumptum. 

THIS  was  an  action  of  ejectment  brought  by  a  rector  against  the  occupier  of 
a  small  slip  of  grouna,  a  cottage,  and  shed,  adjoining  the  turnpike^road 
between  Taunton  and   Ilminster.    At  the  trial  before  Erie,  J.  at  the  Lent 
Assizes,  1846,  for  the  county  of  Somerset,  it  appeared  that  the  piece  of  land  in 
(a)  Reported  by  Paul  Pajsmwu*  Stq-»  Bamiter'>at-]Mr. 
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question,  forty-three  years  ago^  vma  waste  and  unendoied.  At  that  time  one 
Elliott  took  poisession  of  it,,  and  a  cottage  wa&  built  by  him.  The  present 
defendant  wa»not  ttae  inmicdiate  sncoessor  of  Elliott^  but  had  been  in  occupation 
fbr  thirty-seven  yeara.  During  the  fbrty-tfaree  years  there*  had  been  four  or  fiy« 
saccessive  incumbents  of  the  parish  in  which  the  piece  of  land  was  situated. 
The  land  on  both  sides  of  the  road  was  glebe  land,  as  also  was  some  other  land 
between  the  rood  and  the  fence  of  the  enclosed  riebe.  There  was  no  evidence 
given  by  the  defendant  of  any  claim  under  the  lord  of  the  manor  or  any  other 
person.  It  was  submitted  by  the  plahitiff  that  be  was  entitled  to  a  verdict,  as 
naving  established  an  unanswered  presmnption  of  law ;  but  the  learned  jud^ 
directed  the  jury  that  it  was  a  presumption  of  low  that  a  slip  of  land  between 
an  enclosure  and  a  highway  vested  in*  the  owner  of  the  enclosed,  land,  but  that 
this  presunq>tion  was  capaime  of  bang  rebutted,  and  that  if  they  thought  the 
circumstances  of  four  or  five  successive  incumbents  acquiescing  in  the  ddinidimi's 
occupation,  and  the  period  of  time  during  which  that  occupation  had  continued, 
rebutted  the  legal  presumption,  tfaey  might  find  a  verdict  for  the  defendant. 
A  verdict  having  been  found  ftnr  the  defendant,  Channell,  Seijt.,  in  the  following 
term  obtained  a  rule  to  shew  cause  why  there  should  not  be  a  new  trial,  upon 
the  ground  of  misdirection,  against  which,  on  June  Ist, 

DowUng^  Seijt.  (with  him  M*3mWt)y  shewed  cause,  (a) — The  direction  (tf 
the  learned  judge  was  right.  This  is  a  mere  pr^jesumpHo  juris,  aid  may  be 
rebutted.  It  is  not  a  priBsumpth  Juris  et  de  jure.  At  the  trial  the  case  of 
Doe  dem.  Pring  v.  Pearsey  (7  B.  b  C.  804)  was  cited  for  the  lessor  of  the 
plaintiff,  and  the  construction  sought  to  be  put  upon  it  was,  that  a  slip  of  land 
which  adjoins  a  road  must  necesMurily  belong  to  the  owner  of  the  adjoining 
enclosed  land.  Such  a  construction  is  inconsistent  with  the  language  there 
employed  by  Bayley  and  Holroyd,  JJ.  They  treat  it  as  a  prima  fadie  jnre^ 
sumption  only,  founded  upon  the  supposition  that  the  proprietor  of  the  adjoining 
land,  at  seme  fbrmer  period,  gave  up  to  the  public,  for  passage,  all  the  land 
between  his  enclosure  and  ^e  middle  of  the  road,  and  rebuttable  by  evidence. 
So  in  Gross  v.  West  (7  Taunt.  39),  and  Doe  dgm.  Barrett  v.  Kenrn 
(7  Bing.  SdS),  it  was  laid  down  that  evidence  might  be  received  to  rebut  such 
a  presumption,  and  that  the  presumption  might  be  narrowed,  or  altogether 
destroyed,  according  to  the  weight  of  the  evidence.  In  Steel  v.  Pricheti 
(2  Stark.  4(i8),  AbhDtt,  L.  C.  J.  sayft  expressly,  ^  It  is  a  presumption  of  law, 

(a)  By  3  &  4  Wm.  4,  c  97»  8.  2,  "  No  penoa  dalBinf  throng  Itim ;  aod  in  rach  case  no  nuh 

■hall  make  an  entry,  or  distress,  or  bring  an  action  salt  shall  be  bronght,  bnt  ivithin  twenty  years  next 

to  recover  any  land  or  rent,  but  within  twenty  years  after  the  time  at  which  snob  adiDowledgmeat,  or 

next  after  the  tfana  at  wUch  the  right  to  make  sneh  the  last  of  snch  aokDowledgnents,if  mofcthan  one^ 

entry  or  distress,  or  to  bring  snch  action,  shall  have  wasgiTsn.*' 

flrst  aeereed  to  some   person   throngh  whom  he        By  sec.  29,  **  Any  ardibishop,  Set.  may  make  Sb 

«lalBU ;  or  if  soch  right  shall  not  have  accrued  to  CMtry,  &&  witUn  s«h  period  as  hereinafter  is  imb^p 

any  person  throngh  whom  he  claims,  then  within  tioned^  next  after  the  time  at  which  the  right  of 

twenty  years  next  after  the  time  at  which  the  right  snch  corporation  sole,  or  of  Us  predecessor,  to  make 

tb  make  such  entry  or  distress,  or  to  bring  sach  aaeh  eatry,  &c,  shall  first  have  aocmed ;  that  is  tb 

Mtioa,  shall  have  firstaacmed  tothaperson  making  asy,  tlm  period  during  which  two  persons  in  an*. 

Of  bringing  the  same."  cession  shall  have  held  the  office  or  beneilce  In 

By  see.  28,  **  When  a  mortgagae  shall  have  ob>  resptet  whereof  sack  land  or  rent  shall  be  tiUdmtSf 

Mned  the  possesrion  and  receipt  of  the  proflta  of  and  six  years  after  a  third  persoa  shall  have  baen 

any  land,  or  the  receipt  of  any  rent  comprised  in  appointed  thereto,  if  the  times  of  snoh  two  iocnm- 

Iiis  mortgage,  the  mortgagor,  or  any  person  claim,  bendes  and  sodi  term  of  six  years  taken  togeUMr 

ing  thnmgh  him,  ahall  not  bring  a  soit  to  redeem  ahall  amonnt  to  sixty  years;   aad  if  such  timsa, 

the  mortgage,  bnt  within  twenty  years  next  after  taken  together,  shall  not  amount  to  sixty  years, 

the  time  at  which  the  mortgagee  obtained  such  then  daring  snch  fbrther  number  of  years,  in  add!- 

possession  or  receipt,  asless  in  the  meantiBiean  tfan  to  seek  riz  years,  as  will,  with  thetiae  of  Itae 

Sfiknowledgmcnt  of  the  title  of  the  mortgagor,  or  holding  of  such  two  persons  and  soch  air  yean, 

of  his  right  of  redemption,  shall  have  been  given  make  up  sixty  years ;  and  after  the  31st  of  Decern. 

to  the  mortgagor,  or  some  person  claiming  his  bsr,  188S,  no  such  entry,  fte.  shall  be  made  or 

estate,  or  to  the  Ment  of  suchmortgagor  or  persoa,  brought  at  any  tiaM  beyond  the  dstsroiiiiatioa  <tf 

in  writing,  signea  by  the  mortgagee,  or  the  person  such  poiod." 
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but  this  presumption  is  capable  of  being  rebutted  i"  and  in  Headhim  v.  Hedleg 
(Holt,  >f.  P.  463),  it  was  held  that  if  circumstances  bring  the  presumption  in 
favour  of  the  plaintifiTs  right,  in  a  case  like  this,  in  question,  he  must  give  some 
other  evidence  beyond  the  mere  presumption  of  law.  Except  for  the  law  selecting 
the  owner  of  the  adjoining  land,  acts  of  ownership  proved  to  have  been  continued 
during  forty-three  years  would  fix  the  title.  Unless  acts  of  ownership  had 
a  bearing  in  ascertaining  the  title,  you  could  never  sive  them  in  evidence  at  all. 
Here,  it  is  true,  the  rector  may  be  taken  to  have  been  dispossessed,  if  at  all^ 
forty-three  years  ago  ;  so  that  he  is  within  8  &  4  Wm.  4,  c.  27,  s.  29 ;  but  that 
section,  together  with  ss.  2  and  28,  shew  the  degree  of  vigilance  which  the  legis- 
lature thought  ought  to  be  employed  in  asserting  a  title.  Here  there  have  been 
five  successive  rectors,  and  it  is  aifiicult  to  conceive  that  possession  for  forty-three 
years,  under  five  incumbents,  is  not  some  evidence  to  rebut  the  prima  fade  pre- 
sumption of  law.  If  it  be  some  evidence,  however  slight,  the  judge's  direction 
was  right. 

Channell^  Serjt.  (with  him  Fitzherhert)^  in  support  of  the  rule.— It  appears 
that  fifty  years  ago,  this  land,  with  the  adjoining  glebe,  was  unenclosed.  The 
presumption  is  in  favour  of  the  lessor  of  the  plaintiff,  and  the  question  is,  whether 
here  that  presumption  is  rebutted.  The  presumption  that  this  is  part  of  the 
glebe  is  strengthened  by  the  fact  of  there  being  glebe  on  both  sides  of  the  road. 
The  reason  of  the  presumption  is  stated  by  Abbott,  C.  J.  in  Steel  v.  Prkkett 
(2  Stark.  468).  He  says,  "In  remote  and  ancient  times,  when  roads  were 
frequently  made  through  unenclosed  lands,  and  when  the  same  labour  and 
expense  were  not  employed  on  roads,  it  was  part  of  the  law  that  the  public, 
where  the  road  was  out  of  repair,  might  pass  along  the  land  by  the  side  of  the 
road.  This  right  on  the  part  of  the  public  was  attended  with  this  consequence, 
that  although  the  parishioners  were  bound  to  repair  the  road,  yet  if  an  owner 
excluded  the  public  from  using  the  adjoining  land,  he  cast  upon  himself  the 
onus  of  repairing  the  road.  If  the  same  person  was  owner  of  the  land  on  both 
sides,  and  enclosed  both  sides,  he  was  bound  to  repair  the  whole  road ;  if  he 
enclosed  on  one  side  only,  the  other  being  left  open,  he  was  bound  to  repair  to 
the  middle  of  the  road.  Hence  it  followed,  as  a  natural  consequence,  that  when 
a  person  enclosed  his  land  from  the  road,  he  did  not  make  his  fence  close  to  the 
road,  but  left  an  open  space  at  the  side  of  the  road,  to  be  used  by  the  public 
when  occasion  required.  But  the  moment  you  shew  that  the  land  is  in  a  manor, 
and  shew  acts  of  ownership  by  the  lord,  you  let  in  the  supposition  that  the 
road,  was  made  by  the  lord  of  the  manor.  Doe  deml  Pring  v.  Pearsey 
(7  B.  &  C.  304)  applied  this  doctrine  of  the  law  to  the  case  of  copyholds. 
There  the  Court  take  the  same  view  of  the  origin  of  the  presumption  as 
Abbott,  C.  J.  had  taken  at  Nisi  Prius.  If  in  this  case  the  lord's  license,  or 
possession  under  the  lord,  had  been  shewn,  an  important  question  would  have 
Deen  raised.  This  is  a  mere  attempt  to  make  this  adverse  possession  of  forty- 
three  years  have  an  effect  contrary  to  the  provisions  of  3  &  4  Wm.  4,  c.  27,  s.  29. 
In  Doe  dem,  Barrett  v.  Kemp  (7  Bing.  332),  the  question  was  whether  acts  of 
ownership  might  be  shewn  in  different  parts  of  the  manor,  in  favour  of  the  title 
of  the  lord  of  the  manor,  and  it  was  rightly  held  that  they  might,  as  tending  to 
establish  that  the  slip  of  land  was  part  of  the  neighbounng  waste.  It  is  not 
contended  that  you  can  only  rebut  the  title  of  the  owner  of  the  adjoining  enclo- 
sure, by  means  of  the  title  of  the  lord  of  the  manor ;  you  may  by  other  circum- 
stances, as  in  Rew  v.  Edmonton  (1  Moo.  &  Rob.  24),  by  means  of  an  Act  of 
Parliament,  and  an  award  making  it  a  matter  perfectly  clear  how  the  land  had 
passed,  and  under  what  circumstances  the  roaa  had  been  constructed.  But  it  is 
submitted  that  from  a  forty  years^  possession,  no  evidence  can  arise,  as  against 
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a  spiritual  person,  of  a  graat  of  the  land  by  the  law  presumed  to  be  part  of  the 
gleoe. 

Cut.  adv.  vuU. 

Judgment.'^Fehruary  1. 

Maule,  J.  now  delivered  the  judgment  of  the  Court — This  case,  which  was 
argued  some  time  ago,  was  an  action  of  ejectment,  brought  by  the  rector  of 
the  parish  of  Thorn  Falcon,  in  Somersetshij^e,  to  recover  possession  of  a  small 

Jiece  of  land  by  the  side  of  the  turnpike-road,  lying  between  Taunton  and 
Iminster,  which  he  claimed  as  part  of  his  glebe.  The  case  was  tried  before 
Mr.  Justice  Erie,  when  it  appeared  in  evidence  that  the  lessor  of  the  plaintiff 
had  glebe  lands  lying  on  each  side  of  the  road,  and  the  fence  of  such  gleoe  lands 
was  parallel  to  the  road,  and  separated  from  the  road  by  the  piece  of  land 
sought  to  be  recovered.  It  was  found  that  at  the  earliest  period  to  which 
evioence  extended,  this  piece  of  land,  lying  between  the  fence  of  the  field  and  the 
road,  was  open  and  unenclosed,  but  at  eacn  end  of  it  there  was  a  small  piece  of 
land,  also  lying  between  the  field  and  the  road,  enclosed,  in  the  occupation  of 
persons  who  were  shewn  to  derive  title  under  the  incumbent  of  Thorn  Falcon, 
and  no  evidence  was  given  of  the  time  when  such  enclosure  was  made.  The 
piece  of  land  for  which  the  action  was  brought  was  enclosed  forty  years  ago  by 
one  Elliott,  and  this  enclosure  is  the  size  of  the  enclosure  at  present  held  by  the 
defendant,  who  has  enjoyed  it  for  thirty-seven  years,  and  dunng  the  forty  years 
there  have  been  five  rectors  of  Thorn  Falcon.  For  the  plaintiff  it  was  con- 
tended that  it  was  the  presumption  of  law  that  the  slip  of  land  lying  between 
the  fence  of  the  field  and  the  road  belonged  to  the  rector  as  part  of  his  glebe, 
and  that  the  occupation  of  it  by  other  persons  for  forty  years  would  give  those 
persons  no  title  to  recover,  and  consequently  did  not  defeat  the  title  by  legal 
presumption  arising  from  the  situation  of  the  land.  The  learned  judge  heard 
the  eviaence  that  was  tendered  to  rebut  the  presumption  in  favour  of  the  rector^s 
title,  and  left  the  whole  to  the  jury,  who  found  for  the  defendant.  A  rule  nisi 
for  a  new  trial  was  granted,  on  the  ground  that  there-  was  no  evidence  that 
ought  to  have  been  submitted  to  the  jury  for  the  defendant',  which  was  argued 
in  last  Trinity  Term,  before  the  late  Lord  Chief  Justice,  Mr.  Justice  Coltman, 
Mr.  Justice  Cresswell,  and  myself,  and  we,  the  three  survivors,  have  come  to 
the  conclusion  that  the  rule  must  be  discharged.  It  is  not  necessary  to  deter- 
mine what  would  have  been  the  result  if  the  evidence  had  shewn  that  at  the 
earliest  period  to  which  it  applied  there  was  a  piece  of  land  lyin^  unenclosed 
between  the  glebe  and  the  road,  without  the  existence  of  any  circumstances 
tending  to  rebut  the  presumption  that  it  belonged  to  the  owner  of  the  enclosed 
land,  K^r  the  evidence  shewed  at  that  time  there  were  two  pieces  adjoining  the 
piece  in  dispute  at  each  end,  and  also  lying  between  the  glebe  and  the  road,  and 
that  fact  was  undoubtedly  evidence  tending  to  raise  the  presumption  that  the 
land  lying  between  the  enclosed  piece  and  the  glebe  and  the  road  was  not  part 
of  the  glebe  lands.  The  lessor  of  the  plaintiff,  on  the  one  hand,  did  not  prove 
a  title,  but  merely  facts  from  which  a  title  might  be  presumed;  and  the 
defendant,  on  the  other  hand,  elicited  from  the  lessor  of  the  plaintiff^s  witnesses 
evidence  of  practices  tendinjg  to  rebut  the  presumption;  it  was,  therefore, 
incumbent  on  the  learned  ju(&e  to  leave  the  wnole  to  the  jury,  and  there  is  no 
ground  for  affording  a  new  trial. 

Rule  discharged. 
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THE  VICE-CHAKCELLOE  OF  JENGLAND. 

Feftmofyie,  1847. 
DowiLLE  V.  WaLPr.(a) 

A  iutator  hy  his  eodieil  gao€  and  btgueathed  an  ammiiy  of  200/.  per  jumam,  ehmrgad  nyMii  pergonai 
estata,  to  E.  JD. /or  her  Iffe,  and  after  her  decease  in  trtutfor  her  children's.,  H.,  A^,and  G.»  or 
the  turvivor  or  swrpivors  if  them  ^  *'  Jw  and  towarde  their  matntenanee  and  etgtport  untii  they 
noerally  attained  ihe  age  qf  twenty-one  yeart^  when  each  would  be  entitled  to  elahn  a  fair  pr^ 
portion :"  and  one  qf  the  children,  Q.,  died  in  the  lifetime  of  the  mother .  Tmo  othere,  B,  ondA.^ 
attained  their  reactive  ages  qf  twenty^ont,  and  married,  but  who  aUo  predeeeaaed  their  mother  f 
H.  alone,  hamng  attained  his  majority,  swnmed  her  :— 

Held,  that  notwithstanding  B.  and  A,  attained  their  ages  qf  iwHtyume  h^ore  their  moiher'a 
decease,  yet  not  having  survived  har,  they  did  no!  take  nested  interests,  and  thai  Uarrfore  H.,  the 
sole  surviving  child,  took  the  whole  fund, 

THE  testator,  Gecnr^e  Montagu,  late  of  Lackham,  in  the  county  of  Wilts^ 
and  of  Knowle,  in  tbe  eounty  of  Devon,  bj  his  last  will  and  testament, 
bearing  date  the  10th  March,  1805,  among  other  bequests  and  gifts  therein 
mentioned,  gave  to  his  wife,  Anne  Montam,  during  her  natural  life,  the  annual 
sum  or  rent-charge  of  soot  arising  from  the  estates  of  Alderton  and  Surrendon, 
in  the  county  of  vVilts,  and,  after  her  decease,  to  his  .qbildren  as  therein  men- 
tioned ;  and  after  the  decease  of  his  said  wife  and  her  children,  under  their 
respective  ages  of  twenty-one,  the  testator  divected  as  follows :-— <<  That  the  said 
SOO/.  annual  rent-charge  aforesaid,  arising  from  the  estates  at  Alderton,  &c.^ 
should  go  to  my  beloved  friend  Elizabeth  Dorville,  the  wife  of  John  Dor- 
ville,  Esq.,  merchant,  of  London,  for  her  sole  use  and  benefit  for  ever ;  or  if  she 
should  be  deceased,  then  to  her  youngest  children  who  may  be  alive  at  that  time» 
and  bom  since  the  separation  of  the  aforesaid  Elizabeth  Dorville  from  her 
husband,  or  signing  of  the  deeds  of  separation,  for  ever,  namely,  Henry, 
Arabella,  Georgiana,  commonly  known  by  the  names  of  Hemy,  Arabella,. and 
Georgiana  Dorville,  to  be  divided  in  equal  shares  amongst  them,  or  the  sur- 
vivors of  them,  so  soon  as  they  shall  severally  have  attained  die  age  of  twenty- 
one  years ;  nevertheless,  in  trust  for  their  education  and  maintenanee,  provided 
they  should  not  have  arrived  at  the  said  age  of  twenty-one  years  at  the  decease 
of  their  said  mother,  Elizabeth  Dorville ;  and  in  case  the  said  diildren  should 
survive  their  said  mother,  and  not  attain  to  the  age  of  twenty-one  years,  then  it 
is  my  will  that  the  said  200/.  annual  rent-ohargeon  the  estates  aferesaid  should 
go  to  Ann  Eliza  Dorville,  the  eldest  daughter  of  the  said  Elizabeth  Dorville» 
should  she  be  then  livine  and  attain  the  age  of  twenty->one  years ;  but  in  defect 
of  any  or  either  of  the  befove^named  children  attaining  the  age  of  twenty-<Hie 
years,  then  the  said  900^  per  annum,  as  aforesaid,  shaU  go  to  my  aisters  that 
may  be  then  alive,  or  to  their  children,  should  not  my  said  sisters,  nor  any  of 
them,  be  aUve."  The  testator,  after  several  other  bequests,  gave  the  residue  of 
his  property  to  this  Elizabeth  Dorville,  and  appointed  her  sole  executrix  and 
residuary  legatee.  He  also  appointed  his  friends  Jens  Wolff  and  the  Rev. 
Benjamin  Kerr  Vaughan  his  trustees  (two  of  the  defendants)  for  the  purpose 
of  executing  and  fulfilling  his  said  last  will  and  testament. 

The  testator  also  duly  made  and  published  a  codicil  in  writing  to  his  said 
will,  bearing  date  the  8th  day  of  February,  1814,  wherein,  after  reciting  the 

(•)  Reported  by  G.  Goldsmith,  Esq.,  Barrister-at-law, 
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said  sift  of  the  rent^barge  of  2002.  per  annum  by  his  will  to  his  said  wife  and 
to  his  younger  cbQdren,  Frederick,  Eleanora,  and  Louisa,  after  her  decease, 
and  that  his  said  son  Frederick  having  been  provided  for,  he  directed  that  the 
said  annuity,  after  the  decease  of  his  wife,  should  be  possessed  and  enjoyed  by 
his  two  daughters,  Eleanora  and  Louisa,  or  the  survivor  of  them,  and  after  their 
decease  in  trust  for  the  children  of  their  or  either  of  their  bodies  lawfully 
begotten,  for  ever,  so  soon  as  they  should  severally  attain  the  a^e  of  twenty-one 
years ;  but  in  case  neither  of  his  said  daughters  should  survive  his  wife,  or  that 
th^  should  die  without  issue,  or  that,  having  issue,  their  children  should  die 
berore  either  of  them  should  attain  the  age  of  twenty-one  years,  then  that  the 
said  annuity  or  rent-charge  of  200/.  aforesaid  should  go  to  and  be  enjoyed  by 
his  beloved  friend  Elizabeth  Dorville,  for  the  term  of  her  natural  life;  and  after 
her  decease,  in  trust  for  her  children,  namely,  Elizabeth,  Henry,  Arabella,  and 
Georgiana,  commonly  known  by  the  names  of  Elizabeth,  Henry,  Arabella,  and 
Georgiana  Dorville,  or  the  survivors  or  survivor  of  them,  so  soon  as  they  should 
aeverally  attain  the  age  of  twenty-one  years,  to  be  divided  between  them  in 
equal  proportions ;  but  in  case  any  or  either  of  the  said  children  of  his  dear 
friend  JBhzabeth  Dorville  should  die  before  he  or  she  had  attained  the  age  of 
twenty-one  years,  then  the  said  annuity  or  rent-charge  of  200/.  should  become  the 
property  oi  the  survivor  or  survivors  who  should  have  attained  the  age  of 
twenty-one  years.   Nevertheless,  it  was  his  will  that,  in  case  neither  of  the  said 
children  of  his  friend  Elizabeth  Dorville  should  survive  her  and  should  not  have 
any  issue  at  her  decease,  then  the  said  200/.  annuity  or  rent-charge  should  go 
to  his  sisters  that  might  be  living.    The  said  testator  also  gave  ana  bequeathed 
to  his  wife  the  further  annuity  of  50Z.,  for  which  purpose  he  desired  that  a  sum 
sufficient  to  produce  such  annuity  be  transferrea  from  his  Bank  Stock  by  his 
executrix  into  the  names  of  his  trustees,  and  that  after  the  decease  of  his  wife 
the  said  annuity  of  50/.  should  go  to  and  be  enjoyed  solely  by  his  dear  daughter 
Louisa,  for  the  term  of  her  natural  life,  and  aftervtrards  in  trust  for  her  children 
ID  like  manner  and  under  the  same  limitations  as  the  before-mentioned  annuity 
of  SOO/.  rentK;harge  upon  Alderton  estate ;  and  in  defect  of  her  issue,  then  to  go 
to  his  friend  Elizabeth  Dorville ;  or  in  case  of  her  decease,  to  her  children, 
namely,  Elizabeth,  Henry,  Arabella,  and  Georgiana  Dorville,  or  the  survivor 
or  survivors  of  them.     Tfhe  testator  then  proceeded  as  follows :— "  I  give  and 
bequeath  to  my  dear  friend  Elizabeth  Dorville  one  annuity  of  200/.  for  and 
during  her  natural  life,  and  after  her  decease  in  trust  for  her  children,  namely, 
£Iizabeth,  Henry,  Arabella,  and  Georgiana  Dorville,  or  the  survivor  or  sur- 
vivors of  them,  for  and  towards  their  maintenance  and  support  until  they 
aeverally  attain  the  age  of  twenty-one  years,  when  each  will  be  entitled  to  claim 
a  fair  proportion  of  Uie  principal ;  and  in  order  to  secure  the  said  annuity  of 
5B00/.  to  my  dear  friend  Elizabeth  Dorville  and  her  children,  I  direct  that  a 
sum  of  money  sufficient  to  produce  the  said  annuity  of  9001.  be  vested  or  dis- 
posed of  in  government  stock,  in  the  names  of  my  said  trustees. 

This  codicil  was  not  attested  by  three  witnesses,  as  was  then  required  for 
charging  or  passing  real  estates  by  devise ;  the  devise  of  the  rent-charge  there- 
fore became  inoperative. 

The  testator  died  in  the  year  1815,  leaving  the  several  persons  mentioned  in 
his  vrill  him  surviving,  and  in  the  month  of  July  following,  both  his  will  and 
codicil  were  proved  by  the  said  Elizabeth  Dorville  (the  moUier  of  plaintiff)  in 
the  proper  ecclesiastical  court ;  and  the  said  Jens  Wolff  and  the  Rev.  Benjamin 
Ker  Yauffhan,  appointed  by  the  testator  for  the  purposes  mentioned  in  his  will, 
shortly  after  his  death,  duly  accepted  and  took  upon  themselves  the  burden  of 
the  trusts  reposed  in  tiiem.    Elizabeth  Dorville  having  paid  all  the  testator^g 
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debts  and  legacies,  she  also,  in  pursuance  of  his  directions,  transferred  into  the 
names  of  the  said  defendants,  Jens  Wolff  and  Benjamin  Ker  Vaughan,  a  suf- 
ficient part  of  the  testator's  Bank  Stock  to  answer  the  annuity  of  60/.  a  year 
given  by  the  testator  as  before  mentioned,  which  had  since  been  sold  out  and 
mvested  in  Consols,  and  there  was,  at  the  time  of  filing  the  bill,  standing  in  the 
names  of  the  said  last-named  defendants,  in  the  books  of  the  Governor  and 
Company  of  the  Bank  of  England,  a  sum  of  1,666Z.  13s.  4d.  Three  per  Cent. 
Consols.  She  also,  as  such  executrix,  set  apart  and  invested  out  of  the  clear 
residue  of  the  testator's  personal  estate  a  sum  of  6,666Z.  ISs.  4!d.  Three  per  Cent. 
Consols,  in  the  names  of  the  said  defendants,  the  trustees,  upon  the  trusts  and 
for  the  purposes  upon  which  the  annuity  of  200Z.  a  year  was  given  by  the  said 
codicil,  ana  the  same  were  or  are  also  standing,  in  the  names  of  the  said  last- 
mentioned  defendants,  in  the  books  of  the  Governor  and  Company  of  the  Bank 
of  England,  upon  such  of  the  trusts  of  the  said  annuity  of  200/.  a  year  as  are 
now  subsisting. 

The  testator's  widow,  Ann  Montagu,  died  shortly  after  the  decease  of  the 
testator,  having  duly  received  her  annuity  of  60/.  a  year,  or  so  much  thereof 
as  accrued  due  during  her  life,  and  since  ner  decease  the  said  last-mentioned 
defendants  did,  in  pursuance  of  the  trusts  contained  in  the  said  codicil,  from  time 
to  time  pay  the  same  to  the  testator's  daughter,  Louisa  (now  Mrs.  Crawford), 
who  has  no  children. 

The  said  Elizabeth  Dorville,  the  mother  of  plaintiff,  received  during  her  life 
from  the  said  trustees  the  dividends  of  the  saia  sum  of  6,666/,  ISs.  ^.  Three 

Eer  Cent.  Consols  so  set  apart  for  the  said  annuity  of  200/.,  and  at  the  time  of 
er  death  there  was  nothing  due  in  respect  thereof. 

PlaintifTs  sister,  Georgiana  Dorville,  one  of  the  legatees,  died  intestate,  under 
the  age  of  twenty-one  years,  in  September,  1819,  and  the  said  ArabeUa  Dorville, 
another  of  the  legatees,  died  in  April,  1836,  having  attained  her  age  of  twenty- 
one  years,  and  had  intermarried  with  Benjamin  Gonin,  of  Lausanne,  in  Switzer- 
land, another  of  the  defendants  hereto,  who  took  out  letters  of  administratioa 
of  his  wife's  estate,  and  is  now  her  sole  legal  personal  representative. 

Ann  Eliza  Dorville,  mentioned  in  the  will  and  codicil  by  the  name  of 
Elizabeth  Dorville,  died  in  the  month  of  May,  1837,  leaving  plaintiff  the  only- 
surviving  child  of  the  said  Elizabeth  Dorville,  and  having  first  attained  her 
age  of  twenty-one  years,  and  intermarried  with  Charles  Amy  Jacques  Rochat,  of 
Vevey,  in  Switzerland,  since  deceased,  and  letters  of  administration,  with  her  will 
annexed,  of  her  administered  goods,  &c.,  were  granted  to  the  said  Benjamin 
Gonin,  who  thereby  became  her  sole  prsonal  representative. 

Plaintiff's  mother,  Elizabeth  Dorville,  died  in  January,  1844,  he  having,  prior 
to  her  decease,  attained  his  age  of  twenty-one  years.  The  bill  prayed  that  the 
plaintiff  might  be  entitled  to  the  whole  of  the  6,666/.  18s.  4d.  Three  per  Cent. 
Consols,  and  the  dividends  which  had  accrued  due  thereon  since  the  said  Eliza* 
beth  Dorville's  death,  and  for  a  transfer  accordingly.  But  if  the  Court  should 
be  otherwise  advised,  then  that  the  rights  of  the  plaintiff,  and  of  all  other  parties, 
might  be  ascertained  and  declared,  and  that  a  transfer  and  payment  thereof 
might  be  declared  accordingly ;  and  that,  if  necessary,  the  rignts  and  interests 
of  plaintiff,  and  of  the  personal  representatives  of  plaintiff's  said  sisters,  in  the 
saia  annuity  of  50/.,  and  of  the  aforesaid  sum  of  1,666/.  13s.  4d.,  might  also 
be  ascertained  and  declared.  The  plaintiff  therefore  submitted  that,  in  the 
events  which  had  happened,  he  was  entitled  to  the  whole  fund,  and  the  question 
before  the  Court  was,  whether  under  the  codicil  of  the  testator  the  plaintiff  was 
entitled  to  the  whole  fund,  upon  the  decease  of  his  mother,  or  whether  it 
belonged  to  the  children  generally,  as  that,  on  each  attaining  their  respective  ages 
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of  twenty-one  years,  it  became  vested  in  them  in  such  a  manner  that,  at  the  death 
of  the  mother,  the  annuitant,  it  was  transferable  to  their  several  representatives. 

Bethell  and  CoUinSy  for  the  plaintiff,  cited  the  following  cases:  Blewitt 
V.  Roberta  (1  Cr.  &  Ph.  274) ;  Wordsw&rth  v.  Wood  (2  Beav.  25,  and 
4  M.  &  C).  (a) 

Hodgson  and  Glaaee^  for  the  defendant  Gonin,  who  claimed  one-third  of  the 
fund  in  right  of  his  wife  Arabella,  contended  that  the  gift  was  not  to  a  class  of 
persons,  but  to  four  individuals  by  name ;  the  testator  gives  it  to  them,  the 
survivors  or  survivor  of  them,  for  their  maintenance  until  they  severally  attain 
the  age  of  twenty-one  years,  "  when  each  will  be  entitled  to  claim  a  fair  pro- 
portion of  the  principal.'*'  The  children  are  not,  therefore,  to  have  absolute 
gifts  till  twenty-K)ne.  There  are  four  circumstances  or  periods  of  time  imdep 
which  cases  of  this  kind  have  been  determined  by  the  Court.  First,  in  relation 
to  the  common  case  of  survivorship  under  a  joint  tenancy;  secondly,  the 
death  of  the  testator;  thirdly,  the  determination  of  the  preceding  estate. 
These  periods,  however,  would  not  satisfy  all  cases,  and  therefore,  fourthly, 
the  Court  have  arrived  at  the  testator's  intention  by  referring  to  the  period  of 
division.  [The  Vice-Chancello4. — How  could  they  all  claim  in  the  sense 
which  the  testator  has  expressed — in  the  lifetime  of  the  mother  ?]  Why,  when 
it  fell  into  possession,  i.e.  when  each  of  the  children  arrived  at  the  age  of  twenty- 
one,  they  were  respectively  to  take  a  vested  interest,  although  in  their  mother's 
lifetime,  but  they  were  not  to  enjoy  it  in  possession  until  her  decease.  The 
testator,  it  is  true,  has  not  explained  what  he  meant  by  survivorship,  but  the 
Court  must  give  it  some  meaning;  and  it  is  somewhat  curious  that  this 
gentleman  makes  his  own  will  to  prevent  all  disputes.  (6)  Suppose  they  all 
attained  twenty-one  during  their  mother's  lifetime,  the  testator,  of  course,  could 
not  intend  them  to  take  vested  interests  in  possession^  but  such  interests  only 
as  they  could  deal  with  for  their  own  benefit.  Three  of  them  only  attained 
their  ages  of  twenty-one.  The  words  ^*  survivors  and  survivor''  mean  such  as 
shall  attain  their  respective  majorities  in  the  mother's  lifetime.  We,  therefore, 
on  behalf  of  the  representative  of  the  two  married  sisters,  claim  two-thirds  of 
the  fund.  Cases  cited  for  the  defendants :  Weedon  v.  Fell  (2  Atk.  12S) ; 
Crozier  v.  Fisher  (4  Russ.  898). 

Shejleldy  for  the  surviving  trustee. 

(a)  In  the  case  of  Wordsworth  y.  Wood  the  tes-  '*  I  regret/'  said  his  lordship,  "  I  am  compelled  to 

tator  gate  his  wife,  Mary  Wood,  in  trast  for  her  come  to  this  condosion,  for  most  probably  such  was 

Ufe  only,  all  his  remaining  estates,  freeholds,  lease-  not  the  intention  of  the  testator ;  but  in  all  cases  of 

holds,  &c.,  and  all  his  capital  in  trade,  with  the  this  description  the  testator  rarely  intends  to  omit 

three-quarters  profits  arising  therefrom,  for  her  life,  any  branch  of  his  family,  but  contemplating  future 

but,  nevertheless,  in  trust  at  her  death  for  his  then  events  imperfectly,  be  fails  to  provide  for  all,  and,. 

fwrvMng  children,  share  and    share  alike,   inde-  unfortunately,   omits  the  particular  event   vhich 

pendent  of  the  rental  of  his  said  estates,  which  he  afterwards  occurs.*' 

gwfetindheqjiehthed  to  his  surviving  femaU  children,         (b)  The  words  of  the  testator,  in  which  he  de- 

to  be  paid  to  them  in  manner  afterwards  stated,  dares  his  reason  for  such  precautionary  measures, 

namely,  **  On  the  decease  of  any  of  the  children,  shew  that  the  old  adage  of  *'  a  man  who  is  his  own 

should  they  die  without  issue  lawfully  begotten,  lawyer,"  &c.  has  not  yet  lost  its  application  and 

that  share  to  fall  to  the  rest,  and  so  on,  to  ue  last  point :  *'  And  in  order  that  this  my  last  will  and 

female  child ;    but   should  they  marry  and  have  testament  should  be  exempt  from  the  ambiguity  so 

diildren,  then  their  shares  to  go  to  the  said  child  or  common  in  tht  toritings  qf  lawyers,  I  have  thought 

diildren  from  the  last  female  child,  and  the  heirs  of  proper  to  publish  in  my  own  handwriting,  and  J 

his  body  lawfully  begotten,  with  the  same  restric-  have  conveyed  my  intentions  in  as  small  a  compass 

tions  as  before   expressed,  and  to  the  heirs   and  as  possible,  I  hope  without  a  possibility  of  being^ 

assigns  of  the  last  of  them."    One  of  the  testator's  misconstnud.**    The  trustees,  therefore,  considered 

daughters  survived  him,  but  died  in  the  lifetime  of  themselves  under  the  necessity  of  withholding  the 

the  widow,  leaving  the  plaintiffs,  her  children,  sur-  dividends  until  the  opinion  of  the  Court  could  be 

viving  her.    The  question  before  the  Court  was  (the  obtained,  on    the    ground  of  the  vagueness  and 

widow  being  still  living)  whether  the  plaintiffii  took  inconsistendes  in  the  expressions  used  by  the  tes- 

any  interest  under  the  will.     Held,  by  Lord  Lang-  tator  in  reference  to  the  dispositions  of  the  three 

dale,  H.  R.,  that  the  children  of  the  testator's  annuities  given  in  reversion  to  the  family  of  Mrs. 

daughter  who  survived  him,  but  died  in  the  lifetime  Dorrille. 
of  the  widow,  took  no  interest  at  all  under  the  willt 


4U        BEAL  PROPERTT  AND  CONTETANGING  CASES. 

The  y  ics-Chancellob. — This  is  a  plain  case,  and  to  my  mind  it  is  manifest 
that  the  testator  contemplated  that  the  lady,  the  annuitant,  might  die  leaving 
children,  and  that  she  would  do  so  before  they  had  attained  their  respective 
ages  of  twenty-one;  he  says,  "I  give  and  bequeath  to  my  dear  friend,  &c., 
and  after  her  decease  in  trust  for  her  children,  or  the  survivor  or  survivors  of 
them,  for  and  towards  their  maintenance  and  support  until  they  severally  attain 
the  age  of  twenty-one  years.^  This  shews  that  such  an  event  was  floating  in 
his  mind ;  and  it  is  quite  clear  that  he  meant  that  the  children  should  not  take 
until  the  death  of  their  mother,  and  then  they  should  each  take  a  fair  propor- 
tion. He  pointed  to  those  who  should  survive  her.  The  plaintiff  was  the 
only  one  who  did  survive  the  tenant  for  life,  and  is,  therefore,  entitled  to  the 
whole  fund. 
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THELLUS60N  V.  LoRD  ReI7DLESHAH.  (a) 

Fottdfy  arrangemaO—Leaae — Sptcyic  perfimiumee'--Vneertauify. 

Certain  members  qfafamilif  itUereeted  vnder  a  toiff  eiUend  into  an  arrangemetafar  obtaixuu  an  Act  qf 
ParHament,  empowering  the  trusteee  to  grant  a  lease  of  ihe  eetatee  daiised.  It  woe  ineuted  hy  one 
qfthe  partiee,  ae  one  of  the  terms  fbr  hie  aeeent  to  the  Act,  and  it  woe  assented  to  by  the  intended  lessee. 
Sua  the  saidpartjf  should  have  tie  right  qf  beoemhg  tks  tenant  to  the  lessee  of  the  wumskm^hense,  to 
hold  the  same  from  year  to  ytearfn  so  lona  a  time  miring  the  existence  of  any  hose  vmdet  the  Act  ae 
he  should  choose,  at  the  fair  annual  rental  of  the  eame  to  be  paid  by  him  .— 

Sdd^  ihat  the  terms  of  the  arrangement  were  too  vague  and  uncertain  for  Me  Court  to  carry  ^em  into 
effect. 

THE  bill,  which  was  filed  on  the  10th  of  November,  1846,  against  Frederick 
Lord  Rendlesham  and  George  Gilbert,  stated  that  the  plaintiff,  late  of 
Broadsworth,  in  the  county  of  York,  Esquire,  made  and  publisned  his  last  will 
and  testament  in  writing,  bearing  date  the  Snd  day  of  April,  1796,  and  thereby, 
amongst  other  thin^,  he  devised  his  real  estates  to  three  trustees,  in  his  will 
named,  and  their  heirs,  upon  the  trusts  thereinafter  expressed,  and  bequeathed 
to  them  his  residuary  personal  estate,  upon  trust  to  mvest  the  same  in  the 
purchase  of  land,  ana  he  directed  his  saia  estate  to  be  accumulated  during  the 
natural  lives  of  his  sons  Peter  Isaac  Thellusson,  Greorse  Woodford  Thellusson, 
and  Charles  Thellusion,  and  of  his  grandson  John  Thdlusson,  son  of  his  said  son 
Peter  Isaac  Thellusson,  and  of  such  other  sons  as  his  said  son  Peter  Isaac  Thel- 
lusson then  had  or  might  have,  and  of  such  isque  as  his  said  grandson  John 
Thellusson  might  have,  and  of  such  issue  as  any  other  sons  of  his  said  son  Peter 
Isaac  Thellusson  might  have,  and  of  suck  sons  as  his  said  sons  George  Wood- 
ford Thellusson  and  Charles  Thellusson  might  have,  and  of  such  issue  as  such 
sons  might  have  as  should  be  living  at  the  time  of  his  decease  or  bom  in  due 
time  afterwards,  and  during  the  natural  lives  and  life  of  the  survivors  and 
survivor  of  the  several  persons  aforesaid ;  and  after  the  decease  of  the  survivor 
of  such  several  persons,  the  testator  directed  the  whole  of  the  said  property 
devised,  or  to  be  purchased  as  aforesaid,  to  be  divided  into  three  equal  lots,  and 
that  one  of  such  lots  should  be  conveyed  to  the  use  of  the  eldest  male  lineal 
descendant  then  living,  and  who  should  be  entitled  to  the  first  chdoe  of  such 
allotment,  of  his  said  son  Peter  Isaac  Thellusson,  in  tail  male,  with  remainders 
over,  and  he  directed  the  two  remaining  lots  to  be  similarly  conveyed  to  the 
(a)  Reported  by  G.  Goldsmith,  Esq.,  Barrister^at-law. 
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ddest  male  lineal  descendants  of.  bis  sons  Greorge  Woodford  Thellusson  and 
Charles  Thellusson  respectively,  with  remainders  over. 

Hie  testator  departed  this  life  in  the  year  ITQT^  and  after  his  decease  two 
suits  (a)  were  instituted  in  the  Court  of  Chancery,  under  which  the  testator's 
estate  was  administered  and  the  trusts  of  the  wiu  carried  into  execution,  and 
great  expense  was  incurred  in  the  management  of  the  said  estates,  and  in  the 
collecting  the  rents  thereof,  and  also  in  making  purchases  in  pursuance  of  the 
said  trusts. 

That  in  and  previous  to  the  year  1838,  the  grandsons  of  the  said  testator, 
some  of  whom  or  some  of  whose  issue  might  become  entitled  to  the  estates,  were 
all  inadequately  provided  for,  and  were  unable  to  bring  up  their  families  in  a 
suitable  manner^  and  it  occurred  to  the  then  adult  male  descendants  of  the 
testator  that  if  a  lease  of  the  said  property  could  be  granted  to  one  of  the 
members  of  the  family,  the  great  expenses  of  management  of  the  said  estate 
might  be  saved,  and  a  considerable  surplus  would  remain  for  the  benefit  of  the 
family  of  the  said  testator;  and  the  said  George  Woodford  Thellusson  having 
died  without  male  issue,  the  adult  male  descendants  of  the  said  testator  con- 
sisted, in  the  year  1833,  of  William  Lord  Rendlesham  (since  deceased), 
Frederick  Thellusson,  now  Lord  Rendlesham,  of  Rendlesham,  in  the  county  of 
Suffolk,  at  present  a  member  of  the  Commons  House  of  Parliament,  one  of  the 
defendants,  and  Arthur  Thellusson,  of  who  were  the 

only  adult  male  descendants  of  the  said  Peter  Isaac  Thellusson,  the  eldest  son 
of  the  testator,  and  of  the  plaintiff,  Charles  Thellusson,  and  Thomas  Roberts 
Thellusson,  of  Hyde-park-street,  in  the  county  of  Middlesex,  who  were  the  only 
adult  male  descendants  of  the  testator's  third  son  Charles  Thellusson. 

In  the  year  1833,  it  was  proposed  to  make  an  application  to  Parliament  for 
the  purpose  of  enabling  the  trustees  of  the  testator^s  will  to  grant  to  some 
member  of  the  family  a  lease  of  his  estate,  to  be  held  in  trust  and  for  the  benefit 
of  the  said  adult  members  in  certain  shares  and  proportions  to  be  agreed  upon 
between  them ;  and  in  the  year  1833  various  discussions  took  place  between 
the  adult  male  descendants  of  the  testator,  as  to  the  terms  on  which  the  said 
lease  should  be  held ;  but  the  defendant,  Frederick  Lord  Rendlesham,  being 
then  absent  from  England,  was  represented  by  John  Benbow,  of  Lincoln'^s  Inn, 
gentleman,  who  was  duly  authonzed  and  empowered  by  the  said  Frederick 
Lord  Rendlesham  to  act  on  his  behalf,  and  to  enter  into  such  deeds,  contracts, 
and  arrangements  relating  to  the  same  as  he  should  deem  proper,  and  such 
power  and  authority  was  delegated  to  the  said  John  Benbow  oy  a  power  of 
attorney  in  writing,  under  the  hand  and  seal  of  the  said  Frederick  Lord 
Rendlesham,  and  after  considerable  discussion  between  the  parties  and  their 
solicitors,  it  was  ultimately  agreed  that,  if  the  sanction  of  Parliament  could  be 
procured,  the  lease  to  be  granted  by  the  said  trustees  should  be  granted  to  the 
elder  branch  of  the  said  testator's  family,  and  be  held  by  him  on  trust  as  to  one 
moiety  for  the  adult  male  descendants  of  the  testator's  eldest  son  Peter  Isaac 
Thellusson ;  and  as  to  the  remaining  moiety,  in  trust  for  the  adult  male  descend- 
ants of  the  said  testator's  youngest  son  Charles  Thellusson.  Part  of  the 
testator's  estate  consisted  of  a  mansion-house  with  gardens  and  some  acres  of 
land,  and  with  the  right  of  sporting  over.  The  Yorkshire  estate  is  usually  held 
with  such  mansion-house,  and  the  same  are  known  by  the  name  of  Brodsworth 
Hall,  in  the  county  of  York.  After  the  testator's  death,  the  said  mansion- 
house  and  premises  were  occupied  by  the  plaintiff's  father. 

That  plaintiff  having  passed  his  early  days  at  Brodsworth,  entertained  a  great 
attachment  for  the  said  nouse,  and  for  the  neiglibourhood,  and  during  the  before- 
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mentioned  discussion  entertained  an  anxious  desire  to  secure  the  same  for  the 
residence  of  himself  and  family  as  soon  as  his  circumstances,  which  were  then 
very  limited,  would  permit ;  and  during  the  discussion  as  to  the  terms  on 
which  the  said  lease  should  be  held,  insisted,  as  one  of  the  terms  for  his  assent 
to  the  proposed  Act  of  Parliament,  that  he  should  have  the  option  of  becoming 
the  tenant  from  the  lessee  for  the  time  being  of  the  said  testator^s  proprtj,  of 
the  said  mansion-house,  gardens,  and  lands  appertaining  thereto,  with  such 
right  of  sporting  as  aforesaid ;  to  hold  the  same  as  a  yearly  tenant  for  so  long^ 
during  the  existence  of  any  lease  under  the  said  Act,  as  the  plaintiff  might 
choose,  at  a  fair  rent  to  be  by  him  paid.     Previous  to  the  passing  of  the  Act> 
William  Lord  Rendlesham,  deceased,  and  John  Benbow,  acting  on  behalf  of 
the  sidd  William  Lord  Rendlesham,  deceased,  and  on  behalf  of  the  defendant, 
Frederick  Lord  Rendlesham,  assented  and  agreed  to  the  proposal  of  the  plaintiff, 
and  expressly  undertook  that  in  case  the  proposed  Act  oi  Parliament  should 
obtain  the  sanction  of  the  legislature,  and  a  lease  should  be  granted  in  pur* 
suance  thereof,  the  plaintiff  should  have  the  right  of  becoming  the  tenant  to  the 
lessee  of  Brodsworth  Hall  aforesaid,  and  of  the  garden  and  lands  usually  held 
therewith,  together  with  the  exclusive  right  of  sporting  over  the  Yorkshire 
estates,  to  hold  the  same  from  year  to  year  for  so  long  a  time,  during  the 
existence  of  any  lease  under  the  said  Act,  as  the  plaintiff  might   choose, 
at    the    fair  annual  rental  of  the   same,    to    be  paid    by    plaintiff,  whose 
limited  means  were  then  such  as  rendered  it  impossible  for  him  to  reside  at 
Brodsworth  for  some  years ;  but  it  was  conceived  that  in  about  seven  years  he 
would  have  sufficient  means  to  enable  him  to  live  there,  and  it  was  therefore 
agreed  that  the  lessee  should  be  restricted  from  letting  the  said  house  an4 
appurtenances  for  any  period  not  exceeding  seven  years,  in  order  that  the 
plaintiff  might,  after  the  expiration  of  the  lease,  have  the  benefit  of  the  said 
agreement  in  his  favour,  ana  assented  to  the  application  for  the  Act  of  Parlia** 
ment  on  the  faith  and  understanding  that  the  said  agreement,  relating  toBrods* 
worth,  on  the  part  of  the  said  William  Lord  Rendlesham,  and  Frederick 
Lord  RencUesham,  would  be  strictly  performed,  and  that  without  such  agree- 
ment on  their  part  he  would  not  have  assented  thereto ;  and  while  the  said  bill 
was  in  committee,  plaintiff  expressly  so  stated,  both  to  the  said  William  Lord 
Rendlesham,  and  to  Mr.  Benbow,  the  attorney  to  the  said  defendant.    And  an 
Act  was  duly  made  and  passed  in  the  session  of  Parliament  held  in  the  third 
and  fourth  years  of  the  reign  of  his  late  Majesty  King  William  IV.,  intituled,. 
•*  An  Act  for  enabling  and  directing  the  Trustees  acting  under  the  Will  of 
Peter  Thellusson,  Esq.,  deceased,  to  grant  certain  Leases  of  the  Estate,  sub- 
ject to  the  Trusts  of  the  said  Will,  and  for  other  Purposes ;"  and  thereby 
the  trustees  of  the  will  of  the  testator  were  empowered  to  demise  the  estates,, 
with  the  approbation  of  the  Court  of  Chancery,  to  the  said  William  Lord 
Rendlesham,  irom  the  S5th  of  March,  1835,  for  fifty  years,  if  he  should  so 
long  live,  at  a  clear  yearly  rent  of  11,500?.,  to  be  paid  into  the  Court  of  Chan- 
cery, to  the  credit  of  the  causes,  upon  the  trusts  of  the  said  will ;  and  the  said 
trustees  were  empowered,  with  the  approbation  of  the  said  Court,  to  demise  the 
estates  upon  the  determination  of  the  lease,  during  the  lives  of  the  said  William 
Lord  Rendlesham,  Frederick  Thellusson,  and  plaintiff,  and  the  life  of  the  sur- 
vivor, to  such  one  of  them  as,  for  the  time  being,  shall  bear  the  title  of  Lord 
Rendlesham,  at  the  like  rent  and  on  the  same  terms.    And  the  said  Act  con- 
tained a  clause  to  the  purport  and  effect  following ;  that  is  to  say,  **  And 
whereas  the  said  Frederick  Thellusson  is  at  Florence,  and  his  consent  to  this 
Act  hath  not  yet  been  proved,  be  it  therefore  enacted,  that  this  Act  shall  not, 
nor  shall  any  thing  herein  contained,  be  construed,  deemed,  or  taken  to  affect,  be 
conclusive  upon,  or  in  any  manner  to  bind,  the  said  Frederick  Thellusson,  unless 
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and  until  the  said  Fredrick  Thellussou  shall  signify  his  consent  to  this  Act  by 
writing  under  his  hand,  and  attested  by  one  or  more  credible  witness  or  wit- 
nesses, which  writing  shall  be  enrolled  in  the  Hieh  Court  of  Chancery,  within 
two  years  from  the  date  of  the  same."  The  said  Act  of  Parliament  received 
the  royal  assent  on  the  14th  of  August,  1833,  and  in  anticipation  of  the 
passing  thereof,  a  certain  deed  was  prepared,  bearing  date  the  8th  day  of 
August,  1833,  which  purported  to  be  made  between  the  said  Lord  Rendlesham, 
of  the  first  part;  the  said  Frederick  Thellusson,  of  the  second  part;  the  said 
Arthur  Thellusson,  of  the  third  part ;  the  plaintiff,  of  the  fourth  part ;  the  said 
Thomas  Roberts  Thellusson,  of  tne  fifth  part ;  and  Abraham  Welday  Roberts, 
Esq.,  and  John  Maddocks,  Esq.,  of  the  sixth  part ;  reciting  among  other  things 
that  the  said  parties  thereto  had  concurred  in  applying  for  the  said  Act,  upon 
an  agreement  that  such  declaration  of  trust  of  the  rents  and  profits  as  were 
thereinafter  contained  should  be  executed  by  the  said  parties  thereto,  and  that 
such  stipulations  and  agreements  should  be  entered  into  as  thereinafter  men- 
tioned. It  was  witnessed  that,  in  pursuance  of  the  said  agreement  and  in 
consideration  of  the  premises,  the  said  William  I-.ord  Rendlesham,  and  each 
of  the  other  persons  parties  thereto,  who  should,  for  the  time  being,  be  lessee 
under  any  demise  or  demises  which  should  be  made  by  the  trustees  or  trustee 
for  the  time  being  of  the  said  will,  in  pursuance  of  the  said  Act,  should  stand 
possessed  of  the  clear  surplus  (if  any)  of  the  rents  and  profits  of  the  premises 
demised  to  him  respectively,  as  aforesaid,  after  payment  of  the  rent  or  rents 
which  should  be  reserved  upon  the  said  demise  or  demises  for  the  time  being, 
and  certain  costs  therein  mentioned,  for  the  benefit  of  plaintiff,  his  wife  and 
family,  as  declared  by  an  indenture  of  even  date  therewith,  and  upon  trust  for 
the  benefit  of  other  persons  therein  mentioned.  And  in  the  said  indenture  was 
contained  a  covenant  that  such  one  of  them,  the  said  William  Lord  Rendlesham, 
Frederick  Thellusson,  and  Arthur  Thellusson,  as  should  for  the  time  being  be 
lessee  for  fifty  years,  determinable  as  aforesaid,  under  the  said  Act,  should  not, 
in  pursuance  of  the  powers  by  the  said  Act  reserved  to  such  lessee  as  aforesaid, 
grant  any  lease  of  the  mansion-house  of  Brodsworth,  or  the  gardens,  &c.,  or 
of  the  manors  usually  held  therewith,  or  any  of  them,  for  a  longer  term  than 
seven  years  from  the  making  of  such  lease. 

That  a  meeting  took  place  at  the  office  of  the  plaintifTs  solicitor,  for  the 
execution  of  the  said  indenture,  on  the  8th  of  August,  1833,  between  the  several 
parties,  on  which  occasion  the  plaintiff  perceiving  that  the  deed  of  arrangement 
contained  no  stipulation  as  to  nis  right  to  become  tenant  of  Brodsworth  Hall 
aforesaid,  absolutely  refused  to  sign  the  same,  and  left  the  room.  That  the 
said  several  other  parties  were  very  anxious  to  obtain  the  plaintiff's  signature 
to  the  said  deed  in  order  to  avoid  delay,  which  might  endanger  the  passing  of 
the  said  Act,  which  had  not  at  that  time  been  passed  ;  ana  the  saia  Wilnam 
Lord  Rendlesham,  by  his  lawfully  authorized  attorney,  John  Benbow,  expressly 
promised  and  agreed  with  the  plaintiff  that  notwithstanding  the  said  stipulation 
was  not  contained  in  the  said  deed,  the  plaintiff  should  have  the  right  previously 
agreed  upon  and  hereinbefore  stated  of  becoming  the  tenant  of  Brodswortn 
Hall,  with  the  garden,  lands,  and  exclusive  right  of  sporting,  upon  the  terms 
aforesaid,  in  such  manner  as  if  the  said  stipulation  had  been  contained  in  the  said 
deed.  That  the  plaintiff  confided  implicitly  on  the  honour  and  fair  dealing  of 
the  said  William  Lord  Rendlesham  and  Frederick  Lord  Rendlesham,  and 
relying  thereon,  and  on  the  faith  of  the  said  undertaking,  executed  the  said 
deed  bearing  date  the  8th  of  August,  1833,  and  that  the  same  was  executed 
by  the  other  parties,  and  attested  by  two  witnesses,  in  whose  presence  and 
hearing  the  aforesaid  promise  and  agreement  were  made.  That  a  lease  of  the 
said  property  was  duly  granted  to  the  said  William  Lord  Rendlesham,  which 
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determined  upon  his  death  in  the  year  1880,  but  bis  iateiests  in  the  said 
surplus  rents  survived  to  the  said  Frederick  Lord  Kendleshflm  and  Artkur 
TheUusso&i  That  since  the  death  of  the  said  William  Lord  Rendlesham,  a 
new  lease  had  been  granted  to  the  defendant  Frederick  Lord  Bendlesham,  in 
pursuance  of  the  powers  in  the  said  Act  contained,  and  Brodsworth  Hall, 
flardens,  &c.,  were  comprised  in  such  lease.  That  in  the  year  1837,  William 
Lord  Rendlesbam  had  demised  Brodsworth  Hall,  &c.  to  one  Geoi^  Gilbert, 
for  the  term  of  seven  years,  at  an  annual  rent  of  200/.,  which  term  expired  in 
the  month  of  November,  184»*. 

The  plainti£P  having  at  the  expiration  of  the  said  lease  the  pecuniary  means 
of  reding  at  Brodsworth,  became  and  was  very  desirous  of  residing  there,  and 
<tf  becoming  the  tenimt  tho-eof  upon  the  terms  aforesaid,  and  the  plaintiff,  on 
the  27th  day  of  January,  1844,  wrote  tothe  said  Frederick  Lord  Bendlesham, 
stating  such  his  said  desire,  which  letter  was  as  follows: — 

"  47,  Brunswick-square,  Brighton,  January  27th,  1844. 
"  Dear  Rendlesbam, — As  my  affairs  are  now  arranged,  and  as  I  have  sufficient 
fortune  to  live  at  Brodsworth,  I  hope  you  will  have  no  objection  to  let  me  have 
the  place  at  the  expiration  of  the  present  lease,  either  at  the  same  rent  wliich 
Mr.  Gilbert  now  pays,  or  rent-free  on  my  paying  the  taxes,  which  would  be  but 
fair,  as  you  have  the  Suffolk  manors  and  100/.  a  year,  and  thus  place  the  two 
branches  on  an  equality.  When  the  Act  of  Parliament  was  passed,  it  was 
perfectly  understood  by  all  parties  that  I  was  to  have  the  refusal  of  Brodsworth^ 
and  tlie  clause  in  the  agreements  was  inserted  enabling  the  lessee  to  give  a 
lease  only  for  five  or  seven  years,  because  it  was  supposed  it  would  take  that 
time  to  clear  myself  from  my  then  existing  debts.  If  you  at  all  doubt  my 
word,  I  call  on  Mr.  Benbow,  Mr.  Beavan,  Arthur  my  brother,  and  Mr. 
Robarts,  to  bear  witnees  to  what  I  now  assert.  I  am,  dear  Rendlesbam,  yours 
very  sincerely,  "  C.  Thellusson.** 

And  that  the  said  Frederick  Lord  Rendlesbam  wrote  an  answer  to  the 
plaintiff  as  follows: — 

*^  My  dear  Charles, — I  certainly  had  hoped  that  I  had  already  said  sufficient 
on  the  subject  of  your  living  at  Brodsworth  to  have  been  spared  the  necessity 
of  again  declining  to  accede  to  your  request  contained  in  your  letter  of  the 
27th  instant  received  this  mommg.  I  shall  not  attempt  to  enter  into  any 
discussion  as  to  what  was  understood  at  the  passing  of  the  Act,  or  drawing  up 
of  the  agreement  signed  by  all  the  parties.  I  was  not  present,  or  most  undoubt- 
edly I  would  never  have  put  my  name  to  that  agreement ;  but  as  it  was  signed 
for  me  by  Benbow,  I  must  and  will  abide  by  it,  and  expect  the  other  parties 
will  do  tne  same.     30th  January,  1844.**^ 

And  on  the  Srd  da^  of  February,  1844,  Mr.  Gill,  the  plaintiff's  solicitor, 
wrote  to  the  said  Frederick  Lord  Rendlesbam  the  following  letter : — 

**  My  Lord,-*My  client,  Mr.  Thellusson,  has  submitted  to  me  your  letter 
of  the  30th  of  January,  wherein  you  decline  to  permit  him  to  be  the  occupier 
Brodsworth  House,  and  state  your  determination  to  abide  by  the  agreement 
executedon the  passin^of  the Act,and signed  foryou by Mr.Benbow;  Mr. Charles 
TheUusson  therefore  directs  me  to  inform  you  what  passed  between  the  parties 
and  yourself  bv  becoming  lessee  of  all  the  advantageous  provision  in  the  deed. 
Mr.  Charles  Thellusson  is  only  asking  what  he  is  fairly  entitled  to,  and  what 
he  can  obtain  by  seeking  redress  in  a  court  of  equity ;  he  desires  me,  however, 
to  state  to  your  lordship  that  he  hopes,  upon  reconsideration,  that  you  will  be 
induced  to  comply  with  his  requests.  His  income  will  be  quite  sufficient  for 
aU  purposes.    He  directs  me,  however,  positively  to  state  that  if  your  lorddiip 
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Btill  adheres  to  your  detenniiiatioQ  already  expressed,  thai  he  will  have  no 
ah^rnative  but  to  conunence  proeeedings  in  Chanoery,  and  he  will  not  content 
himself  with  seeking  the  mere  possession  of  Brodsworth,  but  he  will  have  the 
deed  abided  by  in  every  respect,  and  the  moneys  obtained  under  the  Act  for 
permanent  improvements,  and  those  expended  under  the  deed,  properly  accounted 
for.  I  think  it  right  to  tdl  your  lordship  that  I  shall  not  hesitate  to  carry 
bis  full  instructions  in  this  respect  into  effect.  In  conclusion,  I  best  to 
observe  that  I  am  fully  and  well  aware  of  all  the  droumstances  that  existed 
at  the  time  of  the  passing  of  the  Act,  and  the  principle  upon  which  the 
previously  to  the  passing  of  the  Act,  and  on  the  deed  of  arrangement  being 
executed,  for  I  was  privv  to  all  the  differences  and  disputes,  and  your  lordship 
will  not  fail  to  observe  that  I  am  the  attestii^  witness  to  the  deed.  I  therefore 
positively  state,  that  it  was  understood  and  agreed  among  the  parties,  that  so 
soon  as  Mr.  Charles  Thellusson  was  relieved  £rom  his  difficulties,  that  he 
should  occupy  Brodsworth,  and  the  covenant  contained  in  the  deed,  that  the 
lessee  shoula  not  lease  Brodsworth  for  more  than  seven  years,  was  inserted  at 
the  instance  of  Mr.  Beavan,  acting  for  Mr.  Charles  Theliussoo,  to  restrain  the 
power  given  by  the  Act,  so  that  in  case  of  the  premises  being  leased  prior  to 
Mr.  Tnellusson  releasing  himself,  he  might  mtiraately  become  the  occupier 
thereof.  To  confirm  me  as  to  the  facts  before  stated,  I  have  now  before  me  a 
memorandum  or  protest,  signed  in  the  year  1835,  and  signed  by  Mr.  Thomas 
Robarts  Thellusson.  That  your  lordship  is  bound  by  what  passed  at  the 
signing  of  the  deed  is  clear  beyond  a  doubt,  for  your  lordship  was  represented 
by  a  gentleman  holding  your  power  of  attorney,  and  your  lordship  has  since 
availed ;  several  provisions  were  made  for  the  members  of  the  family  under  it, 
and  I  cannot  help  expressing  my  opinion,  that  the  family  have  great  cause  to 
be  thankful  to  Mr.  ]Benbow  for  his  zeal  and  exertions  for  them,  and  the  more 
particularly  your  lordship^s  branch ;  for  he  secured  for  it  the  lesseeship  and 
influence  of  the  property,  and  which  your  lordship  at  present  holds  and  enjoys.*** 
That  on  the  7th  day  of  February,  1844,  the  said  Frederick  Lord  Rendle* 
sham  wrote  a  letter  to  Mr.  Gill,  in  answer  thereto,  as  follows  :"— 

"  I  have  to  acknowledge  the  receipt  of  your  letter  of  the  8rd  instant,  which  I 
should  have  answered  before,  had  I  not  been  prevented  by^  coming  to  town.  I 
should  certainly  regret  that  the  family  should  be  involved  in  any  legal  proceed- 
ings, but  I  have  already  communipated  my  sentiments  to  Mr.  Charles  Thellusson 
respecting  Brodsworth,  and  I  see  no  reason  why  I  should  change  the  course  I 
have  long  reflected  and  acted  upon.  With  respect  to  vour  intimation  of 
examining  the  accounts,  I  have  merely  to  observe,  tnat  they  nave  been  regularly 
kept  and  made  out,  and  have  been  at  all  times  open  to  the  inspection  of  every 
member  of  the  family.'' 

The  defendants  put  in  a  general  demurrer  to  the  bill. 

J.  Parker  and  ttenahaw,  for  the  demurrer,  contended  that  it  was  impossible 
for  the  Court  to  carry  out  an  agreement  the  terms  of  which  were  so  vague  as 
the  present.  The  bill  had  not  for  its  object  the  specific  performance  of  an 
agreement  for  a  lease,  neither  did  it  ask  for  a  lease  itself.  That  if  the  Court 
were  to  aid  the  plaintiff  in  the  right  which  he  claimed,  no  owner  of  property 
under  an;  lease  could  henceforth  call  it  his  own.  Moreover,  the  parties  haa 
deliberately  executed  a  deed,  therefore  the  Court  would  not  look  aliunde  for 
the  terms  of  the  agreement  between  them,  but  the  deed  itself  must  be  conclusive 
as  to  the  intention.     {Cramev.  Lediard,  2  My.  &  K.  251.) 

Betkell  and  Seceoany  for  the  bill.-— The  Act  of  Parliament  was  obtained  upon 
the  principle  of  a  family  arrangement,  and  the  plaintiff  must  be  regarded  as  the 
cestui  que  trust,  and  the  defendant^  who  is  the  holder  pf  the  estate,  the  trustee. 


400 


BEALPROPERIY  AND  CONVEYANCING  OASES. 


This  case  is  not  the  ordinary  one  of  a  bill  filed  for  a  specific  performance.  The 
whole  tranfiaction  resolves  itself  into  a  family  arrangement,  to  which  all  weee 
consenting  parties,  and  this  was  one  of  the  trusts,  i.  e.y  that  one  brandi  of  the 
family  should  he  settled  at  BrodswcMrth.  There  is  a  known  distinction  which 
this  Court  has  recognised  in  the  case  of  family  arrangements,  and  does  not 
require  the  same  strict  evidence  of  them  as  it  would  in  dealings  as  between 
strangers.  Whatever  tlie  effect  of  the  arrangement  was,  it  must  be  considered 
as  incorporated  in  the  deed  and  Act  of  Parliament ;  and  it  is  a  rule  that  where 
a  deed  is  to  be  executed  in  pursuance  of  an  affreement,  the  agreement  must  be 
embodied  in  the  deed.  It  cannot  be  contended  that  the  terms  of  this  agreement 
are  too  vague  to  be  .carried  out  by  the  Court,  any  more  than  if  they  had  been  a 
direction  und^  a  decree.  What  greater  difficulty  is  there  in  carrying  out  this 
.  arrangement,  than  if  the  Court  were  called  upon  to  execute  a  marriage  settlement 
in  pursuance  of  articles  containing  the  usual  clauses  ?  There  is  no  greater 
difficulty  for  the  Master  to  settle  the  terms  of  the  lease,  which  is  to  be  granted 
at  a  fair  rent,  than  to  settle  the  clauses  in  the  deed  or  settlement  of  marriage.. 
(Gordon  v.  Gordon^  3  Swanst.  400.)  (a) 

(a)  This  wdt  was  cMnmeoeed  ia  1S09.  Tbeftioti     th»  pli^iiitiff  and  the  defendsat  Janes  Gordon,  dated 

of  thia  caae  are  somewhat  corionst  and  arose  out  of 

certain  arrangements  of  one  Colonel  Gordon,  who 

died  in  the  island  of  Grenada,  fa  the  month  of 

August,  1787,  bavine  made  his  will,  dated  April, 

1776,  and  leaving  his  widow  and  several  ehildren 

him  sunriving.    By  his  will  he  devised  all  his  plaa- 

tations  to  his  son  Peter  Gordon,  then  deeeaaed,  and 

his  heirs  male,  and  gave  to  each  of  his  three  sonS| 

namely,  plaintiff   Harry  Gordon,    the   defendant 

James  Gordon,  Adam  Grordon,  and  his  daughter 

Hannah,  certain  pecuniary  legacies ;  and  if  Peter 

should  die  without  heirs  male,  he  cfava  his  eatates 

ao  charged  to  his  younger  sons,  and  their  heirs  male 

successively,  the  elder  claiminff  before  the  younger, 

with  ulterior  remainders  ;  and  Charged  his  estates 

vrith  an  annuity  of  SOOJ.  to  his  wife  Hannah,  and 

appointed  her  and  hia  nephew  James  Grordon,  than 

deceased,  executrix  and  executor. 
By  a  subsequent  will,  dated  August,  1787,  he 

dedsred  that  his  second  son,  Petor  Gordon,  should 

be  his  sole  heir,  and  appointed  him,  together  with 

Benjamin  Waddington  and  Hiomas  Waddington,  of 

London,  bis  nephew  Jamea  Gordon,  and  Jassaa 

Q«rdiin  the  son  of  his  nephew,  ezeeutors;  and 

bequeathed  8,000{.  to  plaintiff  and  to  each  of  his 

children,  James,  Adam,  and  Hannah,  to  be  paid  by 

Peter  Gordon  within  two  years  aftsr  the  testator'a 

death,  with  interest,  and  declared  Peter  Gordon  Us 

residuary  legatee.    The  bill  stated  that  the  said 

Peter  Gordon  died  in  October,  1787,  without  isa«a 

and  intestate,  and  upon  his  death  pUdntiif,  who  waa 
thereby  become  beir-at-law  of  his  father,  proved 
his  father's  will  in  America,  and  began  to  receive 
thevaatBOfhisastatss;  but  very  shortly  aftenranls 
the  defendant  James  Gordon  claimed  the  estates, 
alleging  that  he  was  the  real  heir-at-law  of  the  tes- 
tator, by  reaaon  that  both  Peter  Gordon  and  plain* 
tiff  were  Illegitimate,  and  not  bom  after  the  testa- 
tor and  his  wife  were  married  ;  and  represented  to 
plaintiff  that  he  was  provided  with  evidence  ta  prova 
tbe  p)aiotiff*s  illegitimacy;  and  plaintiff,  in  conse- 
quence 6f  such  assertions,  and  having  seen  a  certi- 
ficate of  a  public  solemnlsatfoa  of  a  marriage  be* 
twren  his  father  and  mother  subsequent  to  his  birth 
and  previous  to  that  of  defendant  James  Gordon, 
was  induced  to  believe  his  alleged  iUegitimaey,  and 
under  the  impression  and  in  order  to  end  tlM  dif- 
Orences  subsisting  between  him  and  James  Gordon, 
who  threatened  legally  to  assert  bis  elaim,  and 
solely  under  that  persuasloo,  and  withoat  any  oon- 
sideration,  articles  of  agreemettll>wefa  exeoutcd  by 


31st  of   Marchf  1790,   whereby,  after  reciting  a, 
mortgage  of  the  estates  of  the  testator  to  Boddlng^' 
toa  and  fietteswwth  for  5,5591.,  and  the  wills  and 
codicil  of  the  testator,  and  the  death  of  testator  and 
Peter  Gordon,  it  was  agreed  that  plaintiff  should' 
continue  in  possession  of  the  estates  at  Grenada, 
and  in  consideration  thereof  pay  out  of  the  profits, 
the  cultivation  and  management  thereof,  and  the 
interest  of  the  6,5592.,    and  should  also  pay  to 
Messra.  Boddington  and  Bettesworth  1,040/.  then 
due  from  the  said  James  Gordon  to  them,  and  to 
James  Gordoa,  or  his  assigns,  an  annuity  of  4002. 
for  five  years ;  and  in  case  James  Gordoa  should  be 
living  at  the  end  oi  five  years,  an  annuity  of  3002. 
ddring  James  Gordon's  lift ;  and  it  was  also  agreed 
that  at  the  expiration  of  ten  years,  the  plaintiff 
abmUd  pay  to  the  defendant  James  Gordon  4,500/., 
and  in  the  meantime  secure  the  same  as  therein 
mentioned.     This  agreement  was  acted  upon  hj 
plaintiff  up  to  the  year  1808.    In  the  year  1805 
another  agreement  had  been  entered  into  by  plain- 
tiff with  the  defendant,  iipoa  the  assnmpthiB  of 
plaintiff's  illegitimacy.     But  plaintiff  having  re- 
ceatiy  discovered  that  a  private  marriage  be^ireen 
his  father  and  mother  had  taken  place  in  America 
long  previous  to  the  birth  of  Peter  Gordon,  and 
chsurginff  in  his  bill  that  plaintiff's  father  and  mother 
were  privately  married  in  America  by  a  chaplain  in 
the  army,  and  that  it  was  merslf  In  eonaequenoe  «( 
a  wbh  expressed  by  the  fHends  of  plaintiff's  mathrr 
that  they  were  afterwards  pnbliely  married,  prayed 
that  the  agreements  might  be  delivered  up  to  be 
cancelled;    an  account  and  repayment  by  James 
Gonion  of  the  sums  paid  by  pUdstUT  ujtdeiMtla 
asreement,  and  an  injunction.    The  Court  res^nf^ 
ed  the  agreement,  although  after  tbe  lapse  of  iSne-t 
teea  vaara  t  the  l^timaey  of  tbe  elder  being  estaho 
Ushed  on  the  trial  of  an  issue  directed,  and  the 
younger  brother  having  been  apprized  at  the  time 
at  the  agreement  of  a  private  ceremonrof  maniage 
which  had  passed,  between  their  parents,  and  not 
having  communicated  that  fact  to  the  elder,  and 
not  possessing  a  legal  power,  on  the  supposition  of 
the  elder  brother's  illegitimacy,  to  secure  to  him 
tbe  benefits  stipulatsd  la  the  agreement.    Thaft  m 
faasily  agreement,  oonduded  in  honest  error,  ia 
binding,  bat  not  if  either  party  has  been  misled  by 
the  concealment  of  material  information,  for  in  such 
caaes  oommunications  of  all  material  ciroumstancie» 
ar«  required.    And  Lord  Eldoa,  ia  his  judgB»e«ii^ 
staited  his  opinioo,  that  if  on  the  death  of  ao  indivi- 
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The  Vick-Crakcbllok. — My  chief  diiBcultj  in  tbb  case  is  the  possibSity 
of  carrying  this  agreement  into  execution ;  not  that  I  mean  to  Bay  that  a 
person  shall  not  have  the  benefit  of  an  act  which  forms  the  foundation  ai 
the  agreement.  The  Court  will  not  refuse  to  carry  fiamily  arrangements  into 
execution,  provided  they  are  in  such  a  form  that  the  Court  can  determine  what 
they  really  mean.  It  has  been  argued  for  the  plaintiff,  that  the  Court  has  the 
same  difficulty  to  contend  with  in  carrying  out  an  agreement  for  a  marriage 
settlement,  where  it  is  said  it  shall  contain  the  usual  danses.  The  Court, 
however,  has  never  felt  that  difficulty.  It  is  the  duty  of  the  Master  to  settle 
the  proper  clauses ;  but  if  parties  enter  into  a  family  arrangement,  and  maice 
Dse  of  terms  which  it  is  impossible  definitely  to  understand,  I  apprehend  that, 
of  necessity,  the  agreement  altogether  fails,  as  every  thing  must  refer  to  the 
original  agreement.  Now,  as  the  plaintiff  represents  his  case,  he  was,  under  the 
agreement,  to  have  the  right  of  becoming  the  lessee's  tenant  from  year  to  year, 
and  ibr  so  long  a  time,  during  the  existing  lease  nnder  the  Act,  as  the  plaintiff 
might  choose,  for  a  fair  annual  rent.  >Iow  the  difficulty  is  this,  that  there  is 
no  specific  time  stated,  but  it  is  from  year  to  year,  so  long  as  the  plaintiff  may 
choose.  He  might  choose  a  thousand  years,  or  determine  it  the  next  year. 
Who  is  to  fix  what  is  the  fair  annual  rent  of  such  an  estate  ?  I1)ere  appears 
to  me  so  much  vagueness  and  uncertainty  about  the  terms  of  this  agreement,  as 
to  make  it  imppssible  to  be  performed. 

Demurrer  allowed. 


COURT  OF  EXCHEQUER. 

Sittings  after  Hilary  Term,  1847. 

February  9. 

Cadwallader  v.  Price,  (a) 

JPhe  with  prodamaikmBt  prw/e^,  under b  Viet,  e,  ^^--OwlgUmivug  temt^Mtrger  o/,imderB^9 

Vkt,  c.  112. 

In  order  to  prove  that  a  ftM  was  levied  with  proelamatumM  at  the  Oreat  Seewion.  nf  Walee,  the  defindemt 
produced  a  chtroftraph  ofthejine,  with  only  one  proclamation  indorsed,  and  also  a  pUa-na,  wkidk 
shewed  the  lio^Ua  concordandi  between,  the  same  parties ;- - 
Hdd,  sufficient  proqf  under  5  Vict,  c  32,  that  the  fine  had  been  du!y  levied  with  prodamations. 
An  outstandmg  satisfied  term  wfdchhas  been  asngned  to  a  purchaser  for  a  valuabk  consideration,  and 
who  had  on  the  Slst  JDeesmber,  IQi^  a  perfeetfy  ge^  title  without  the  term,  becomes  on  that  d^ 
absohUelg  merged  weder  staL  8^9  VicL  &  112,  and  oaimot  efierwmfds  bo  set  up  against  such 
purchaser. 

MARTIN  (with  whom  were  Towneend  and  Yardkf)  shewed  cause  against 
a  rule  wliich  had  been  obtained  by  the  Attorney-General  to  set  aside 
the  verdict  for  the  defendant  herein,  and  to  enter  a  verdict  for.  the  lessors  of 
the  plaintiiF. 

An  action  of  ejectment  had  been  brought  to  recover  a  farm  in  the  county  of 
Merioneth,  which  was  purchased  by  the  defendant  in  1886  of  one  Cadwallader 
Thomas,  who  died  in  1829  (as  was  supposed)  intestate,  leaving  two  sons, 

dual  seised  in  fee  of  an  estate,  a  dispute  arises  who  cdved  on  the  ^nestion,  and  at  length  adopt  a  reso- 

is  lieir,  and  there  is  room  for  rational  doaht  vpoa  lation  to  distrilyate  the  property,  under  the  notion 

that  fsct,  and  the  parties  deal  with  each  other  openly  that  the  eldest  claimant  is  illegitimate,  the  Court 

and  fairly,  iuTestig^tlng  the  subject  for  themaetves,  will  not  disturb  a  family  arrangement  of  that  kind, 

and  each  communicating  to  the  other  all  that  ha  mcsely  beoausa  the  fact  is  cTentually  found  diflferent 

knows,  and  all  the  information  which  he  has  re-  from  the  suppofition  on  which  it  was  founded, 
(a)  Reported  by  T.  S.  Copb,  Esq.,  Banister-at-law. 
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Cadwallader  Thomas  the  younger,  and  William  Thomas,  the  elder  of  whom, 
Gadwallader  Thomas,  as  the  eloest  son,oa  his  father's  death  took  possession  as  the 
heir^trlaw  ;  he  had  stated,  when  examined  as  a  witness,  that  he  had  been  tenant 
to  his  father  for  several  years  previously  to  his  death.  In  July,  ISdO,  the  stud 
Cadwallader  Thomas  the  younger  mortgaged  the  estate,  and  levied  a  fine  wifh 
proclamation  to  confirm  the  mortgage,  and  on  that  occasion  an  outstanding 
satisfied  term  of  years  was  assigned  to  a  trustee  for  the  benefit  of  the  mortgagee^ 
and  in  1835,  on  the  sale  to  the  defendant,  when  the  legal  estate  and  the  equity 
of  redemption  became  vested  in  him,  the  said  satisfied  outstanding  term  was 
assigned  to  a  trustee  for  the  defendant  to  attend  the  inheritance.  In  1845,  a 
will  of  Cadwallader  Thomas  the  elder  was  found,  by  which  the  farm  in  questioa 
was  devised  to  William  Thomas  Cadwallader  (the  lessor  of  the  plaintiff)  in 
fee,  who  brought  an  action  of  ejectment  to  recover  the  same.  Demises  were 
laid  in  the  names  of  all  the  trustees  of  the  said  outstanding  term,  from  its 
creation  to  the  time  of  the  purchase  by  the  defendant,  including  a  demise  by 
his  trustee,  also  of  the  lessor  of  the  plaintiff,  and  of  Cadwallader  Thomas  the 
elder :  the  cause  was  tried  before  Lord  Denman  at  the  last  summer  assisses. 
.  At  the  trial,  the  defendant,  to  prove  the  fine,  put  in  the  chirograph  with 
only  one  proclamation  indorsed  :*- 

"  Merioneth,  1  This  is  a  final  concoed,  made  in  the  court  of  our  Sovereiga 
to  wit,  J  Lord  the  King  of  his  Great  Session  of  the  said  county,  held 
at  Dolgelly,  in  the  said  county,  before  Jonathan  Raine,  Esq.,  Justice  of  lus 
Majesty's  Great  Sessions  for  the  said  county  (and  the  faithful  people  of  the  said 
Lord  the  King  then  and  there  present),  on  Thursday,  to  wit,  the  12th  day  of 
August,  in  the  first  year  of  the  reign  of  our  Sovereign  Lord  William  the 
Fourth,  now  king  of  tne  United  Kingdom  of  Great  Britain  and  Ireland,  and  so 
forth,  BETWEEN  William  Williams,  gentleman,  plaintiff,  and  Cadwallader 
Thomas,  eentleman,  and  Margaret  his  wife,  deforceants  of  four  messuages,  four 
dwelling-houses,  &c.,  with  the  appurtenances,  in  the  parish  of  Llanychil,  in  the 
said  county,  wheeeupon  a  link  of  covenant  hath  been  summoned  thereupon 
between  them  in  the  same  court ;  that  is  to  say,  that  the  aforesaid  Cadwallader 
and  Margaret  have  acknowledged  the  tenements  aforesaid,  with  the  anpurt** 
nances,  to  be  the  right  of  the  said  William  Williams,  as  those  which  the  said 
William  hath  of  the  gift  of  the  said  Cadwallader  and  Margaret  and  those  thej 
hiive  remised  and  quit  claimed  from  them  the  said  Cadwallader  and  Margaret 
and  their  heirs  to  the  aforesaid  William  and  his  heirs  for  ever :  and  moebovxe, 
the  said  Cadwallader  and  Margaret  have  granted,  for  themselves  and  the  heirs 
of  the  said  Cadwallader,  that  they  will  warrant  to  the  said  William  and  his  heirs 
the  tenements,  &c.  aforesaid,  against  them  the  said  Cadwallader  and  Margaret, 
and  the  heirs  of  the  said  Cadwtulader,  for  ever ;  and  for  this  re-acknowledgmen^ 
remission,  quit-claim,  warrant,  fine,  and  concord,  the  said  William  Williams 
hath  given  to  the  aforesaid  Cadwallader  Thomas  and  Margaret  his  wife  180 
marks  of  silver. 

"Wynn  Belasyse. 

"  Delivered  by  proclamation,  according  ^ 
to  the  form  of  the  statute."*^  3 

<<  Merioneth,  1  The  first  proclamation  was  made  on  Tuesday,  in  this  same 
to  wit.      j  Great  Session,  and  so  forth. 

"Wynn  Belasysb.^ 

The  handwriting  of  the  ofiicer  attached  to  the  chirograph  was  not  pioyed, 
and  no  proof  was  given  that  the  writ  of  covenant  was  returned  or  compounded 
for,  or  of  the  acknowledgment  of  the  fine;  the  plea-roU  was  also  put  in»  on 
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wbkb  was  entered  only  the  license^  to  agvee  with  a  memorandum  that  the  said 
Cadwallader  Thomas  had  a  chirognq>n  thereof,  and  was  read  without  any 
further  proof.  It  was  objected  by  the  counsel  for  the  lessor  of  the  plaintiff, 
that  the  levying  of  the  fine  was  not  sufficiently  proved ;  but  Lord  Denman 
decided  that,  under  stat.  5  Vict  c.  33,  s.  S,  the  defects  in  the  proof  w^ge 
eujfed.  It  was  also  objected  that  the  conusor  had  no  sufficient  estate  to  support 
a  fine,  and  contended  that  the  plaintiff  was  entitled  to  recover  under  the  demise 
of  the  trustee  of  the  term ;  whereas  the  defendant  contended  that  the  trustee 
of  the  term  was  a  trustee  for  him.  LcMrd  Denman,  however,  decided  that,  under 
the  8  &  9  Vict.  c.  112,  the  outstanding  8<M^d  term  was  absolutely  merged, 
except  for  the  purpose  of  bein^  used  for  the  protection  of  the  rightful  owner  of 
the  property,  and  directed  the  jury  to  find  for  the  defendant  on  all  the  demises, 
and  gave  the  plaintiff  liberty  to  move  to  enter  a  verdict  fon:  him  on  all  or  any 
of  the  demises.  The  Mtomey-General  having  obtained  a  rule  accordingly  in 
Michaelmas  Term  last,-^ 

Martin  now  shewed  cause  against  the  rule. 

First. — The  plea-roll  with  the  entry  of  the  license  is  sufficient  evidence  of  the 
fine  having  been  duly  levied ;  proclamations  are  only  required  by  4  Hen.  7, 
c  S4,  to  give  certain  effects  which  the  fine  would  not  otherwise  have  had,  and 
the  want  of  proclamations  is  remedied  by  5  Vict.  c.  33,  s.  3,  which  is  an  Act 
<^  for  better  recording  Fines  and  Recov^es  in  Wales  and  Cheshire,"  and  which, 
after  reciting  that  the  records  of  fines  and  recoveries  suffered  in  the  Courts  of 
Great  Sessions  in  Wales,  now  abolished,  have  been  carelessly  and  irregulary 
kept,  enacts,  <^  That  all  fines  levied  in  the  lately  abolished  Courts  of  Great 
Sessions  in  the  principality  of  Wales,  of  which  tne  writ  of  covenant  was  duly 
returned  and  compounded,  and  of  which  the  acknowledgment  was  before  the 
judge,  or  by  commissioners,  duly  taken  and  allowed,  and  of  which  the  said 
writs  and  concords,  with  other  proceedings,  were  lodged  in  the  office  <^  the 
piothonotary  of  the  county  in  which  the  limds  named  in  such  writs  are  situated, 
shall  be  holden  good  and  firm  in  law,  notwithstanding  the  misprision  or  neglect 
of  any  pjrothonotary,  deputy  prothonotary,  secondary,  or  other  officer  of  any 
of  the  said  courts,  or  their  clerks,  or  any  other  public  officer,  to  file  the  same^ 
or  to  indorse  the  chirograph  on  foot  of  such  fine,  or  to  indorse  or  record  die 
proclamation  thereof,  or  to  enrol  or  docket  the  said  fine,  or  to  do  any  other 
thing  which  by  his  office  he  ought  to  have  done  after  the  acknowledgment  of 
the  said  fine.'*  And  by  the  3nd  section  it  enacts,  "  Where  it  shall  be  needful  to 
prove  that  any  fine  was  levied  with  proclamations  in  any  of  the  said  courts,  it  shall 
oe  taken  to  have  been  so  levied,  and  shall  have  aU  the  force  of  a  fine  levied  with 
proclamations,  although  no  chirograph  on  foot  of  such  fine  be  found  indorsed 
with  the  proclamations,  nor  any  entry  of  them,  or  any  of  them,  appear  on  record, 
if  such  fine  were  duly  enrolled  or  entered  on  the  plea-rolls  of  the  session  in 
which  it  was  levied,  or  docketed  in  the  docket-roll  or  docket-book  of  such 
session,  so  as  to  set  forth  the  names  of  the  parties  and  the  place  in  which  the 
lands  are  situated  of  which  such  fine  was  levied,"  &c. 

Secondly.  As  to  the  estate  of  the  conusor  bein^  sufficient  to  support  the  fine^ 
Cadwallaaer  Thomas  having  unlawfully  entered  as  heir  on  the  death  of  his 
fiither,  he  had  a  sufficiently  tortious  fee  on  which  the  fine  could  operate,  and 
consequently,  after  five  years'  non-claim,  he  had  an  absolute  estate  in  fee. 
{Daniea  v.  Loumdes,  6  M.  G.  553;  Hubene  t.  Haylocky  Cro.  Car.) 

Thirdly.  That  by  the  statute  8  &  9  Vict.  c.  113,  the  outstanding  term,  bein^ 
ft  satisfied  term,  could  not  be  set  up  by  the  plaintiff,  for,  as  regards  him,  it  is 
absolutely  mer^;  but  by  that  statute  such  a  term,  although  merged  for  every 
other  purpose,  might  be  used  as  a  protection  by  the  defendant.     The  8  &  9 
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Vict.  c.  lis,  8. 1,  enacts  that  *'  every  satisfied  term  of  years  which,  either  by 
express  declaration  or  by  construction  of  law,  shall  upon  the  Slst  December, 
1845,  be  attendant  upon  the  inheritance  or  reversion  of  any  lands,  shall  on  that 
day  absolutely  cease  and  determine  as  to  the  land  upon  the  inheritance  or 
reversion  whereof  such  term  shall  be  attendant  as  aforesaid ;  except  that  every 
such  term  of  years  which  shall  be  so  attendant  as  aforesaid  by  express  declara- 
tion, although  hereby  made  to  cease  and  determine,  shall  afford  to  every  person 
the  same  protection  against  every  incumbrance,  charge,  estate,  right,  action, 
suit,  claim,  and  demand,  as  it  would  have  afforded  to  nim  if  it  had  continued 
to  subsist,  but  had  not  been  assigned  or  dealt  with  after  the  said  Slst  December, 
1845,  and  shall  for  the  purpose  of  such  protection  l>e  considered  in  every  court 
of  law  and  equity  to  be  a  subsisting  term."     The  Snd  section  enacts,  "  That 
every  term  of  years  now  subsisting,  or  hereafter  to  be  created,  becoming  satis- 
fied after  the  said  Slst  December,  1846,  and  which  either  by  express  declaration 
or  by  construction  of  law  shall  after  that  day  become  attendant  upon  the 
inheritance  or  reversion  of  any  lands,  shall,  immediately  upon  the  same  becoming 
so  attendant,  absolutely  cease  and  determine  as  to  the  land  upon  the  inheritance 
or  reversion  whereof  such  term  shall  become  attendant  as  aforesaid." 

Wehby  and  Beavan^  in  support  of  the  rule. — There  is  no  fine  on  the  plea- 
roll.  The  concord  is  the  foundation  and  substance  of  the  fine,  and  not  the 
license,  which  is  a  preliminary  step  to  the  fine.  (Try's  case,  6  Rep.  89 ;  5  Cruise's 
Dig.  S9.)  If  that  which  is  on  the  plea-roll  be  the  fine,  then  it  is  not  duly 
enrolled  within  the  5  Vict.  c.  82.  The  5  Hen.  4  directs  the  writ  of  covenant 
to  be  enrolled,  which  has  not  been  done  in  this  case.  [Parke,  B. — They  gave 
the  legal  evidence  of  the  fine ;  the  chirograph  is  always  the  legal  evidence  of  the 
fine,  but  is  not  evidence  of  the  proclamations ;  it  depends  upon  the  meaning  of 
the  statute;  what  does  it  mean  by  "  duly  enrolled  ?^]  Secondly,  Cadwallader 
Thomas  has  not  been  shewn  to  have  had  a  sufficient  estate  to  support  the  fine ; 
he  was  tenant  to  his  father  at  the  time  of  his  father'^s  death,  ana  a  continuance 
in  possession  would  make  him  tenant  by  sufferance  ;  this  would  not  give  him 
any  freehold  estate  on  which  the  fine  could  operate ;  he  could  not  make  a 
feofltnent.  (Culh/  v.  Taylerson^  1  Wnis.  Saunders,  819,  e ;  Williams  v. 
Tkomasy  12  East,  141 ;  Doe  dem.  Parker  v.  Gregary,  2  Ad.  &  Ell.  17 ; 
Davis y,  Davis^  12  Price,  763 ;  Doe  dem,  Burrell\.  Perkins^  3  M .  &  S.  271.) 
[Pabke,  B. — If  he  were  tenant  in  his  father'^s  lifetime,  as  tenant  from  year  to 

irear,  he  would  continue  tenant  after  his  father's  death,  and  he  would  then  be 
awfully  in  possession.  Platt,  B. — The  evidence  is,  that  it  was  admitted  he 
entered,  and  also  that  he  was  in  possession.]  If,  therefore,  Cadwallader  Thomas 
the  jounger  was  in  possession  at  the  time  of  his  father^s  death,  he  ought  to 
have  done  some  act  amounting  to  a  disseisin  of  the  reversioner  or  devisee,  such 
as  making  a  feofltnent,  &c.  {Focus  v.  Salisbury,  Hard.  T.  400.)  Thirdly, 
as  to  the  outstanding  term,  it  is  doubtful  whether,  since  the  passing  of  the 
8  &  9  Vict.  c.  112,  a  term  can  be  set  up  in  a  court  of  law  by  either  party ;  but 
supposing  the  term  to  be  merged,  the  plaintiff*  must  recover  by  his  superior 
title,  and  if  the  term  be  subsisting,  then  it  is  in  one  of  the  lessors  of  the 
plaintiff*,  and  John  Doe  will  recover.  The  general  opinion  of  conveyancers  is, 
that  the  merger,  under  the  Act,  is  confined  to  a  single  day,  the  Slst  of  Decem- 
ber, 1845 ;  and  if  the  term  is  not  merged  on  that  day,  it  contains  no  provision 
for  its  merger  at  any  subsequent  period ;  and  the  true  construction  of  that 
statute  is,  that  all  attendant  satisfied  terms  are  absolutely  merged  on  the  Slst 
of  December,  1845,  unless  on  that  day  there  be  in  existence  incumbrances  on 
the  property,  as  a  protection  against  which  it  becomes  necessary  that  the  term 
should  be  kept  alive.    This  view  is  taken  by  Mr.  Joshua  W  illiams,  in  his 
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Mimphlet  entitled  ^^  RemarlcB  on  the  Acts  of  the  Sessions  8  &  9  Victoria.^ 
Mr;  Willkms^s  ooastruction  of  the  statute  is  rendered  probable  from  the  Ian- 
gti^  of  the  Land  Clauses  Consolidation  Act,  8  &  9  Vict.  c.  18,  the  Slst 
sectioa  of  which  enacts,  that  all  conveyances  made  according  to  the  form  given 
in  the  schedules  to  that  Act,  &c.  shall  be  effectual  to  vest  the  lands  therebv 
conveyed  in  the  promoters  of  the  undertaking,  and  shall  operate  to  merge  all 
terais  of  years  attendant,  by  express  declaration  or  by  construction  of  law,  on 
the  estate  ix  interest  so  thereby  convened,  and  to  bar  and  destroy  all  such  estates 
tail,  and  all  other  estates,  rights,  titles,  remainders,  reversions,  limitations, 
trusts,  and  interests  whatsoever  of  and  in  the  lands  comprised  in  such  convey- 
anoes  which  shall  have  been  purchased  or  compensated  for  by  the  consideration 
therein  mentioned  ;  but  although  terms  of  years  be  thereby  merged,  they  shall 
IB  equity  afford  the  same  protection  as  if  they  had  been  kept  on  foot,  and 
aesignea  to  a  trustee  for  the  promoters  of  the  undertaking,  to  attend  the  rever- 
sicm  and  inheritance.  In  the  conveyance  to  Price  the  term  was  assigned  to 
attend  the  freehold  and  inheritance ;  this  must  mean  the  legal  freehold  and 
inheritance.  [Pabkb,  B.-— Not  so;  it  was  assigned  as  a  protection  to  his 
{Price's)  title.]  If  the  term  be  not  considered  as  merged,  it  is  a  protection  to 
the  plaintiff,  as  the  term  is  vested  in  one  of  the  lessors  of  the  plaintiff. 

Paeke,  B.-— We  must  take  it  that  the  entry  as  heir-at-law  was  admitted,  and 
the  question  is,  whether  he  had  the  power  to  levy  a  fine,  and  then  whether  the 
fine  was  properly  levied ;  and  I  think  there  is  proof  of  its  having  been  properly 
levied.  The  chirograph  is  the  legal  evidence  of  every  part  of  the  fine  except 
the  proclamations,  and  the  clause  in  the  Act  of  Parliament  dispenses  with  them, 
if,  besides  the  chirograph,  there  be  a  roll,  and  there  be  on  it  the  names  of  the 
parties  and  premises ;  and  in  this  case  I  think  it  was  so.  The  only  remaining 
qtiestion  is  as  to  the  effect  of  the  8  &  9  Vict.  c.  11^,  respecting  the  outstanding 
^tisfied  term,  and  as  there  is  another  case  {a)  to  be  argued,  we  must  reserve 
0ur  jiidgment  until  the  question  of  merger  is  discussed. 

Cwr.  adv.  mUt. 

Judgment — February  13. 

Pa&ke,  B.— We  gave  our  opinion  that  the  defendant  Price  was  the  pur- 
chaser for  a  valuable  consideration,  and  took  the  assignment  of  the  whole  satis- 
fled  part  of  the  term,  and  was  entitled  to  the  verdict,  he  having  taken  a  con- 
veyance from  the  heir-at-law,  who  entered  on  the  death  of  the  ancestor,  and 
levied  the  fine.  We  gave  our  opinion  the  fine  was  proved  under  and  by  the 
'^flfect  of  the  recent  statute  for  curing  defects  oi  Welsh  fines,  and  the  heir-at-law 
iKiving  an  adverse  title  at  the  time  the  fine  operated,  consequently  Price,  the 
defendant,  had  a  good  title,  and  did  not  require  the  assistance  of  the  satisfied 
'term  in  order  to  protect  him  in  possession  ;  therefore  the  question  was,  what 
became  of  the  satisfied  term  by  the  operation  of  the  8  &  9  Vict.  c.  lid  P 
The  i^ult  of  this  Act  of  Parliament  is,  that,  inasmuch  as  there  is  in 
4his  ease  a  demise  by  tlie  trustee  of  the  term,  added  to  the  demise  by  the 
]^intiff,  we  must  decide  under  the  Act  of  Parliament,  whether  the  satisfied 
term  did  or  did  not  continue  after  the  Slst  of  December,  1845;  and  we  must, 
in  order  to  decide  that,  also  determine  whether  the  person  claiming  the  protec- 
tion of  the  term  really  was  entitled  to  that  protection ;  and  the  consequence  is, 
'we*  have  thrown  on  us  the  duties  of  a  court  of  equity,  without  any  adequate 
4neans  of  performing  th^ai.  Such,  however,  is  the  operation  of  the  Act,  and 
we  most  tbereibre  (fecide  in  this  case  whether  the  defendant  Price  was  in  pos- 
'Msrfon,  a»d  wmited  the  protection  of  the  term.    Now  as  we  have  already  given 

<«)  l>oe  dMi.  HJU  r.  JllbiilNteil,  lurgiied  on  tbe  iuBA-^ 
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our  opinion  that  he  did  not  require  the  protection  of  the  term»  and  pot  a  leflnd 
construction,  wholly  independent  of  the  assignment  of  the  term,  conseqaentlyy 
it  does  not  fall  within  the  latter  part  of  that  clause,  and  therefore  the  former 
part  operates ;  that  on  the  31st  oi  December,  1845,  this  term  bein^  at  the  time 
actually  assigned  to  Price,  the  defendant,  it  ceased  and  determmed  by  the 
operation  of  the  Act  of  Parliament.  I  think  the  plaintiff  cannot  recover 
upon  the  demise  of  the  trustee  of  the  residue  of  the  term.  If  it  should 
turn  out  the  defendant  Price  wanted  the  protection  of  the  term,  and  had  not 
any  legal  title,  by  virtue  of  not  being  the  purchaser  for  a  valuable  consideration^ 
and  was  entitled  to  the  protection  of  the  term,  then  it  would  be  necessary  to 
decide  what  the  effect  of  the  demise  in  the  name  of  the  trustee  would  be. 
Probably  it  would  be  then  necessary  for  the  defendant  to  have  gone  into  equity, 
or  to  have  made  some  application  to  the  Court  to  strike  out  the  demise  in  the 
name  of  the  trustees ;  but  inasmuch  as  we  are  of  opinion  that  Price,  the  pur- 
chaser, had  a  legal  title  by  virtue  of  the  demise,  he  did  not  want  the  protection 
of  the  term,  and  that  the  first  part  of  the  statute  operates ;  on  the  31st  of 
December  the  term  actually  ceased  and  determined.  Tne  Court  think  that  the 
defendant  is  entitled  to  the  verdict.  As  the  rule  was  to  set  aside  the  verdict  for 
the  defendant,  it  will  be  discharged,  and  he  will  be  entitled  to  the  verdict  or 
both  demises.  Judgment  for  the  defendant. 
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February  21,  1846. 
Haheison  v.  Harrison,  (a) 

This  tooM  a  case  invohnng  the  question  tohetlter  the  practice  ujnm  which  the  Prerogative  Court  had  kUkerUk 
acted,  namthfy  thai  of  granting  letters  of  administration  with  the  will  annexed  without  calBng  upon  am 
executor  who  has  once  renounced  probate  qf  the  wiil,  to  renounce  again  t^xm  the  death  of  his  cO" 
executor,  was  correct  .— 

Seld,  that  it  was  «o, 

ELIZABETH  HARRISON  died  a  spinster,  88th  day  of  February,  1899, 
leaving  a  will,  in  which  S.  W.  Harrison — and  a  codicil,  by  which  Wm. 
Harrison — was  also  appointed  executor.  On  the  6th  of  April  following,  S.  W. 
Harrison  alone  took  probate  of  the  will  and  codicil,  the  other  executor,  Wrn. 
Harrison,  having  renounced  probate  and  execution  of  the  will,  and  also  of  the 
letters  of  administration  with  the  will  annexed.  Wm.  Harrison,  by  deed 
bearing  date  the  3rd  of  August,  1839»  disclaimed  the  trusts,  both  as  to  the 
real  and  personal  estate  of  the  testatrix.  On  the  6th  of  March,  1848,  S.  W. 
Harrison,  who  had  proved  the  will  and  codicil,  died,  leaving  Wm.  Harrison, 
his  co-executor  who  had  renounced,  him  surviving,  but  without  having  fulhr 
Administered  the  effects  of  the  deceased ;  and  on  the  1st  of  February,  1849, 
according  to  the  usual  practice  of  the  Prerogative  Court,  administration  (with 
the  will  and  codicil  annexed)  de  bonis  non  administratis,  of  the  deceased 
Elizabeth  Harrison,  was  granted  to  W.  B.  Harrison,  her  brother  and  one  of 
the  residuary  legatees  for  Ufe  named  in  her  will. 

By  indentures  of  lease  and  release,  bearing  date  respectively  the  Slst  of 
December,  1828,  and  the  1st  of  January,  1889,  certain  premises  in  the  town 
of  Northampton  were  conveyed  by  way  of  mortgage,  with  the  power  of  sale,  by 
S.  Watts  to  the  said  Elizabeth  Harrison.  In  March,  1843,  W.B.  Harrison,  at  her 

(a)  Reported  by  Dr.  Waddilovb. 
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repieseBtadve  under  this  administration,  gave  notice  of  bis  intention  to  exercise 
this  power  of  sale,  and  the  mortgaged  pronises  were  consequently  sold.  It 
was,  nowever,  objected  that  this  power  of  sale  had  not  been  legally  exercised, 
inasmuch  as  the  grant  of  letters  of  administration  with  the  will  annexed  to 
W«  B.  Harrison  was  void,  by  reason  that  William  Harrison,  the  executor  who 
had  renounced,  when  probate  of  the  will  of  deceased  was  originally  granted, 
had  not  again  been  called  upon  to  renounce  after  the  death  of  nis  co^xecutor 
before  administration  with  the  will  annexed  was  granted  to  the  said  W.  B.  Har- 
rison, the  legatee ;  and  the  purchaser  had  commenced  an  action  against  the 
vendor,  W.  JB.  Harrison,  to  recover  the  part  of  the  purchase-mon^  paid  as  a 
deposit.  An  act  on  petition  was  entered  into  on  behalf  of  W.  b.  Harrison, 
setting  forth  these  facts,  and  alleging  that  it  had  been  for  many  years  the  prac- 
tice of  the  Prerogative  Court  to  grant  letters  of  administration  with  the  will 
annexed,  where  an  executor  has  once  renounced,  without  calling  upon  that 
executor  to  renounce  a  second  time  upon  the  death  of  his  co-executor ;  and 
that,  accordingly,  the  administration  with  the  will  annexed,  which  had  been 
granted  to  him,  was  a  good  and  valid  grant,  and  ought  not  to  be  revoked. 

It  was  alleged  on  behalf  of  William  Harrison  (the  surviving  executor),  in 
reply,  that  notwithstanding  he  had  during  the  lifetime  of  his  co-executor 
renounced,  vet,  upon  his  death,  he  was  entitled  to  retract  that  renunciation,  and 
come  in  and  take  probate  of  the  will  and  codicil ;  and  that,  until  he  had  again 
renounced  such  probate,  or  had  been  duly  cited  and  had  refused,  the  Court  had 
no  jurisdiction  to  grant  this  administration  to  another. 

Sir  J.  Dodsofit  Q.  A.,  for  the  party  in  possession  of  the  administration  de  bonis 
nan  administraiiSf  contended  that  the  grant  was  in  accordance  with  the  uniform 
and  invariable  practice  of  the  court.  That  if  this  administration  were  pronounced 
void,  it  would  lead  to  serious  consequences.  Not  only  would  the  acts  done 
under  this  administration  be  renderea  void,  but  also  those  of  administrations 
under  similar  grants.  That  although  it  might  be  said  that  the  practice  of  the 
courts  of  law  and  equity  was  different  from  that  of  these  courts;  and  that 
although  there  were  dicta  to  that  effect,  stiU,  if  the  cases  which  would  be  cited 
on  the  other  side  in  support  of  the  practice  in  the  courts  of  common  law  were 
examined,  it  would  be  found  that  they  did  not  q^uite  bear  out  the  proposition 
they  laid  down ;  and  that  if  there  was  an  invariable  practice  on  one  side,  and 
doubts  on  the  other,  the  Court  would  not  depart  from  its  own  recognised  prac« 
tice.  That  in  the  cases  generally  cited  in  the  text-books  (Howsev.  LordPetre, 
1  Salk.  311,  and  also  m  Wankford  v.  Wankford^  id.  808),  there  did  not 
appear  to  have  been  any  actual  renunciation,  but  merely  a  refusal  to  act.  That 
in  JRew  v.  SirE.  Simpson  (8  Burr.  1468;  S.  C.  1  W.  B).  466),  which  was  an 
application  to  the  Court  of  King^s  Bench  for  a  mandamus^  the  question 
was,  whether  an  executor  who  had  formally  renounced  could  retract  his  renun- 
ciation before  probate  was  granted  to  his  co-executors,  but  nothing  was  decided 
by  that  case,  since  it  was  settled  by  a  compromise.  That  in  Pawleit  v.  Freak 
(Hard.  311),  it  was  doubtful  if  diere  had  been  any  renunciation  at  all.  That 
me  case  reported  in  2  Dyer,  160,  was  doubtful,  or  rather  in  support  of 
the  practice  of  this  court.  That  in  the  case  of  Arnold  v.  Blencowe  (1  Cox, 
S96),the  Master  of  the  Rolls  decided  the  point  on  the  authority  of  Howse  v. 
Lord  Petre  and  Ilea  v.  Sir  E.  Simpson.  In  Cotile  v.  Aldrich  (4  M.  &  S. 
175),  the  sole  question  was,  how  far  the  defendant  could  be  charged  as  eaecutor 
de  son  tort,  wnile  acting  under  a  power  of  attorney  made  by  an  executor ; 
and  he  conduded  by  submitting  that  none  of  these  cases  could  be  considered 
as  decisions  against  the  practice  of  this  court ;  and  that,  if  the  practice  were 
now  altered,  great  and  inextricable  confusion  would  of  necessity  arise. 
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12.  Phillifnorey  c(Hiti4,4idmitted  that  the  practice  of  the  court  was  in  favour 
of  the  administration  having  been  duly  granted ;  still,  if  that  practice  were 
found,  on  reference  to  authorities,  to  be  unsound  in  principle,  the  Court  would 
not  refuse  to  alter  it.  Originally,  the  practice  of  the  court  was,  that  the 
renunciation  of  an  executor  once  made,  was  final,  which  was  founded  on  the 
maxim  of  the  civil  law,  ^^  Qui  semel  repudiaverit  fuEreditatem  ampliua  hcere^ 
ditatem  petere  non  potest^  About  the  year  1756  that  practice  was  first 
departed  from ;  power  of  retracting  renunciation  being  allowed  to  the  surviving 
executor  before  administration  was  granted  to  another.  The  first  case  in  the 
books  is  reported  in  2  Dyer,  160,  b  (E.  T.  4  &  6  Ph.  &  M.) ;  the  next  in. 
chronological  order  is  Broker  v.  Charter  (Cro.  temp.  Eliz.  92).  Then  follow 
Mensloe'a  case  (9  Co.  87) ;  Robinson  v.  Pett  (3  P.  Wms.  240) ;  Haywood  v. 
Dale  (2  Lee,  33S) ;  Rew  v.  SirE.  Simpson  (3  Burr.  1463 ;  1  W.  Black.  456) ; 
Arnold  v.  Blencoe  (1  Cox,  226);  and  Cottle  v.  Jldrich  (M.  &  S.  176). 
The  text-writers  on  the  point — Wentworth  (p.  42) ;  Gkidolphin's  Orph. 
Leg.  (p.  2,  28) ;  Fonblanque  on  Equity  (vol.  2,  p.  377)  ;  and  VVilliams  on 
Executors  (vol.  1,  p.  207,  3rd  edit.) — state  the  result  of  all  the  authorities  in 
these  words :  ^*  Where  there  are  several  executors,  and  some  renounce  before 
the  ordinary,  and  one  or  more  prove  the  will,  the  renunciation  is  not  peremp- 
tory; such  as  refuse,  however,  formally,  may  at  any  time  come  in  and 
administer.  If  administration  be  committed  to  another,  before  refusal  by  the 
surviving  executor,  such  administration  shall  be  void.*^ 

Sir  H.  Jenner  Fust. — In  this  case  the  question  is  raised  whether  thi& 
administration  has  been  duly  and  properly  granted,  or  whether  the  grant  is 
altogether  void ;  whether,  notwithstanding  the  renunciation  of  the  executor^ 
he  is  entitled  to  retract  his  renunciation  and  take  probate  of  the  will,  and  to 
have  the  administration  declared  null  and  void  to  all  intents  and  purposes^ 
and  thus  to  render  all  the  acts  done  under  it  absolutely  void.  On  the  part  of 
the  administrator  with  the  will  annexed,  it  is  contended  that  this  grant  has 
been  made  according  to  the  invariable  and  constant  practice  of  this  court ;  and 
that,  therefore,  the  party  seeking  to  impugn  this  administration  should  have 
shewn,  either  by  some  decided  case,  or  by  some  statute,  or  upon  some  undoubted 
principle,  that  the  course  of  proceeding  followed  by  tnis  court  has  been 
erroneous,  and  ought  to  be  corrected.  It  cannot  be  denied  that  where  a  practice 
has  prevailed  for  a  long  series  of  years,  it  ought  not  hastily,  nor  without 
sufficient  grounds,  to  be  departed  from,  and  the  more  especially  so  when  the 
consequences  would  be  so  serious ;  for,  as  I  have  already  said,  if  this  admimV 
tration  is  void,  all  the  acts  done  under  it  are  void  ;  and  not  only  will  it  affect 
all  that  has  been  done  in  this  particular  case,  but  similar  grants  made  in  a  large 
number  of  cases  will  also  be  disturbed,  and  to  what  extent  the  same  incon- 
veniences may  be  caused  in  other  cases  it  is  impossible  for  the  Court  to  say  :  an 
infinite  number  of  titles,  long  considered  firm  and  valid,  would  be  disturbed  and 
weakened  if  the  Court  should  be  of  opinion  that  this  administration  has  been 
wrongly  granted  and  ought  to  be  revoked.  Under  these  circumstances,  the 
Court  must  be  fully  satisfied  that  the  usual  practice  is  wrong  before  it  takes  the 
step  of  {pronouncing  that  an  administration  granted  in  accordance  with  that 
practice  is  absolutely  void.  The  counsel  who  argued  the  case  on  behalf  of  the 
executor  admitted  that  this  was  a  question  primce  impressionism  that  he  had 
not  been  able  to  find  a  case  precisely  in  point ;  but  the  ground  on  which  he 
contended  that  the  administration  was  void,  was  that  the  executor,  although 
he  had  renounced,  was  entitled  to  retract  his  renunciation,  and  to  take  probate 
of  the  will  whenever  he  thought  fit  to  do  so ;  and  that  the  Court  was  Dound^ 
before  granting  administration  with  the  will  annexed  to  another,  to  call  upon 
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him  to  accept  the  probate,  or  renounce  it,  a  second  time.  When  it  is  once 
admitted  that  the  practice  of  the  court  has  been,  for  a  long  series  of  years, 
uniformly  one  way,  without  havinff  been  once  called  in  question,  it  is  certainly 
extraordmary  that  a  doubt  shoula  now,  for  the  first  time,  be  raised,  whether 
that  practice  is  correct.  I  have  not  been  able  to  find,  any  more  than  the 
learned  counsel  (nor  have  those  who  are  in  the  dailj  habit  of  superintending 
the  course  of  practice  of  these  courts),  any  case  in  which  this  Question  h^  before 
been  mooted  ;  and  surely,  if  the  practice  of  a  court  can  ever  become  the  law  of 
a  cdurt,  this  which  has  been  the  constant  practice  (for  scarcely  a  week  passes 
without  a  grant  of  this  kind  being  made)  must  be  considered  as  established 
beyond  doubt.  The  Court  must,  therefore,  before  it  can  disturb  a  practice  so 
established  and  of  such  long  standing,  be  perfectly  satisfied  that  it  is  contrary 
to  law ;  and  if  there  is  no  case  bearing  upon  the  point  in  this  court,  reference 
must  he  had  to  cases  decided  elsewhere.  How  far,  then,  do  the  cases  which 
have  been  referred  to  in  the  argument  bear  out  the  proposition,  that  to  cite  the 
executor  to  accept  or  renounce  a  second  time  before  the  grant  of  administration 
with  the  will  annexed  is  made,  is  the  right  and  proper  course  to  be  adopted  ? 
It  is  one  thing  to  say  that  an  executor  is  entitled  to  retract  his  renunciation, 
another  thing  to  say  that  the  Court  must  call  upon  him  to  renounce.  According 
to  the  modem  practice,  although  formerly  it  was  different,  an  executor  is 
entitled  to  retract ;  he  may  at  any  time  retract  his  renunciation  and  come  in 
and  prove  the  will.  It  is  true,  that,  according  to  the  ancient  practice,  his 
renunciation  was  considered  to  be  final  and  conclusive,  and  under  no  circum- 
stances could  he  be  permitted  to  retract  a  renunciation,  when  once  recorded 
against  him.  That  rule  has,  however,  been  relaxed,  and  it  is  now  competent 
to  the  executor  to  come  in  and  retract,  and  upon  his  doing  so,  he  is  entitled  to 
the  probate,  in  preference  either  to  a  residuary  legatee  or  next  of  kin,  should 
there  be  no  residuary  legatee  named  in  the  will. 

It  is  clearly  establis&d  that  these  courts  have  jurisdiction  in  all  matters 
testamentary ;  they  arc  subject,  indeed,  to  the  control  and  superintendence  of 
the  superior  courts  of  law,  and  if  they  exceed  their  authority,  or  decline  to 
exercise  it,  the  courts  of  law  will  interfere,  in  the  one  case  by  prohibition,  in 
the  other  by  mandamua.  As  in  the  case  in  Lord  Raymond's  Reports,  p.  ^ly 
Rex  V.  Rainesy  where  a  mandamus  was  granted  to  compel  the  ordinary  to 
decree  probate  to  the  executor  named  in  a  will,  the  ordinary  having  assigned 
as  a  reason  for  his  refusal,  the  insolvency  of  the  executor.  But  there  is  another 
point  to  be  considered ;  that  if  this  administration  has  been  rightly  granted, 
the  Court  is  functus  offido^  and  has  no  power  to  revoke  it.  The  Court  has^ 
under  the  statute,  a  discretion  to  decree  administration  either  to  the  widow,  or 
the  next  of  kin,  or  to  both.  If,  where  there  is  a  widow,  it  is  granted  to  the 
next  of  kin,  that  is  not  a  case  in  which  the  courts  of  law  will  interfere ;  they 
having  refused,  in  several  instances,  to  grant  a  mandamus  to  the  Ecclesiastical 
Court  to  grant  administration  to  either  the  one  or  the  other,  although  they 
have  directed  administration  to  be  granted  according  to  law  where  these  Courta 
have  refused  to  grant  it  either  to  the  widow  or  the  next  of  kin.  This  Court  has 
always  been  extremely  careful  that  those  who  are  entitled  to  a  grant  of  admin- 
istration, or  to  probate,  should  have  been  cited,  or  should  have  renounced, 
before  it  would  grant  either  to  another ;  the  principle  being  that,  if  the  Court 
grants  administration  in  cases  of  intestacy,  or  probate  in  cases  of  testacy,  jure 
vocatis  nan  vocandis,  the  grant  will  be  void ;  but  if  the  party  entitled  has 
been  called,  and  does  not  appear,  the  grant  will  be  made  to  another — I  know  of 
no  case  in  which  a  grant  so  made  has  been  held  to  be  void :  and  this  rule  is 
equally  applicable  to  a  case  of  administraticm  as  of  probate,  and  the  only  excep- 
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tion  that  can  arise  is  where  there  are  more  executors  than  one,  and  one  or  more 
have  taken  probate,  and  one  or  more  have  refused  to  join,  in  which  case,  as  is 
truly  said,  the  renunciation  may  be  retracted,  and  the  renouncing  executor  may 
come  in  and  take  administration  with  the  will  annexed  whenever  he  pleases.  This 
is  the  recognised  practice  of  the  court,  and  that  now  pursued ;  if  the  party 
choose  to  retract,  he  is  at  liberty  to  do  so  and  come  in ;  if  he  does  not  retract  and 
come  in,. the  Court  grants  the  administration  to  another  as  a  matter  of  course; 
and  this  is  the  practice  which  is  now  said  to  be  erroneous  and  requires  alteration. 
Assuming,  then,  that  there  is  no  case  in  point  in  this  court,  which  I  am  bound 
to  do  from  the  statement  of  the  learned  counsel  who  has  argued  the  case  for 
the  surviving  executor,  and  whose  industry  has  not  been  able  to  discover  any 
case  precisely  in  point,  and  assuming  also  that  the  practice  of  this  court  has 
been  constant  ana  uninterrupted  for  many  years,  I  must  proceed  to  determine 
whether  the  Court  is  justifiea  in  adhering  to  that  practice,  by  referring  to  cases 
decided  dsewhere.  But  in  so  dcnn^,  it  is  necessary  that  I  should  ascertain 
what  has  been  the  real  point  decided  in  each  case,  and  not  be  satisfied  with  the 
mere  obiter  dicta  of  juages,  however  able  they  may  have  been,  as  authorities 
upon  a  point  which  may  never  have  been  raised,  and  it  will  then  be  found  that 
all  these  cases  dted  have,  in  reality,  little  or  nothing  to  do  with  the  present 
question. 

The  first  case  in  point  of  time  is  that  in  2  Dyer,  160,  b  (4  &  5  Ph.  &  Mary), 
which  is  reported  thus :  *^  Browne  moved  this  case  at  the  bar.  A  man  made 
two  his  executors  and  died,  and  one  of  them  proved  the  will,  and  the  other 
refused  before  the  ordinary,  and  he  committed  the  administration  only  to  the 
other,  and  he  made  his  executors  and  died ;  and  the  executors  brought  debt 
against  a  debtor  of  the  first  testator  C*  that  is,  they  claimed  the  reptesentation 
to  the  first  testator  by  a  chain  of  representation  directly  through  the  executor- 
ship ;  the  refusor,  as  I  take  it  (although  it  is  not  so  mentioned  in  the  report), 
having  survived  the  executor  who  proved.  The  question  was,  "  whether  the 
action  lies  or  not ;  and  it  seemed  to  Brooke,  C.  J.  that  it  did ;  inasmuch  as 
although  the  refusor  might,  at  his  pleasure,  have  administered,  notwithstanding 
his  refusal  in  the  lifetime  of  his  compani<Hi,  who  proved,  yet  after  his  death  his 
election  was  gone,  and  the  ordinary  might  sequester  the  goods  of  the  first  tes- 
tator, or  administer,  if  he  chose,  for  then,  in  law,  the  fillst  testator  died  intes- 
tate.'^ Supposing  this  case  to  have  been  properly  decided,  it  would  rather  tend 
to  shew  that  the  renunciation  was  peremptory.  But  the  Court  cannot  place 
implicit  reliance  on  that  case,  since  a  note  of  the  reporter  throws  a  doubt  upcm 
it.  The  next  case  is  known  as  HensMa  case  (9  Co.  87,  a,  42  Eliz. V  That, 
however,  was  a  proceeding  at  common  law,  and  the  question  was  whether,  in 
an  action  against  the  defendants  as  executors  for  a  debt,  it  was  necessarv  ta 

Elead  in  the  name  of  all  the  executors  named  in  the  will,  although  some  might 
ave  refused  probate ;  and  it  was  held  that,  notwithstanding  their  renunciation, 
the  executor  bringing  the  action  must  do  so  in  their  joint  names,  the  practice 
at  common  law  hAng  that,  notwithstanding  the  executor  had  renounced,  he 
might  still  prove;  he  was  still  executor,  he  might  release  debts,  he  might  take 
the  ^oods  of  the  testator  and  sell  them,  and  the  subsequent  grant  of  adminis- 
tration to  him  formally  would  be  evidence  of  the  title  which  he  had ;  for  the 
distinction  always  taken  by  the  Courts  is,  that  the  executor  derives  his  authority 
fiom  the  will,  the  administrator  from  the  Court.  But  in  that  case  there  was 
this  peculiarity :  the  executor  who  had  refused  had  intermeddled  with  the 
effects ;  therefore,  he  was  not  at  tbe  time  in  a  situation  to  renounce ;  he  could 
not  free  himself  from  the  necessity  of  the  probate  and  execution  of  the  will, 
and  might  have  been  compelled  to  take  it  upon  himadf.    Hensloe  brought  Hb 


aetkxi  of  debt  agaiiwt  Gage  and  others  as  executors.  The  defendant  pleaded 
in  abatement  of  the  writ,  that  the  testator  made  one  HiUesley  co-executor  with 
them  who  bad  administered ,  but  who  was  not  named  in  the  writ ;  to  which  the 
plaintiff  replied,  that  before  any  administration,  the  said  Hillesley  being  cited 
with  the  others  to  prove  the  will  before  the  ordinary,  refused,  and  the  defend- 
ants only  proved  the  will,  upon  which  the  defendants  demurred.  There  is  a 
distinction  (to  which  I  have  already  referred)  taken  in  that  case  between  the 
refusal  of  all  the  executors  and  the  refusal  of  some  only ;  and  it  is  said  that 
<^  if  twenty  are  named  executors,  and  one  proves  the  will,  it  sufiiceth  for 
them  all,  and  the  refusal  before  the  ordinary  is  not  any  estoppel  against  them 
to  administer  after  when  they  please,  in  our  law,^ — ^that  is,  the  law  of  the 
Queen^s  Bench,— <^  and  we  have  no  r^ard  to  the  law  of  the  church.'"  The  law 
of  the  church  was  the  law  of  the  Ecefesiastial  Court,  which  had  jurisdiction  in 
these  matters  at  that  time ;  fnxn  which  it  seems  that  the  law  of  the  church  was  not 
thought  so  binding ;  but  notwithstanding  the  length  to  which  that  case  ran,  it 
seems  to  me  to  carry  the  matter  no  further  than  this,  that  in  order  to  bring  an 
action  at  common  law,  the  executors  who  have  renounced  must  be  joined^ 
because,  notwithstanding  their  renunciation,  they  may  afterwards  clothe  themr 
selves  with  the  character  of  executors  by  taking  probate,  and  thus  qualify 
themselves  for  performing  all  the  duties  incidental  to  that  character ;  in  short, 
that  an  executor  may  retract  his  renunciation,  and  come  in  and  prove  the  will. 
The  next  case  is  that  of  Pawlett  v.  Freak,  reported  in  Hardres  (p.  Ill ),  and 
certainly  it  is  very  imperfectly  rnxirted.  The  case  occurred  in  the  year  1658, 
and  all  that  is  stated  is  this :  <<  Upon  English  bill,  the  case  was  that  several 
executors  were  made,  and  one  proved  the  wiU,  and  the  rest  refused  ;  and  he 
that  proved  the  will  died,  and  another  person  took  out  letters  of  administratkm 
and  preferred  his  bill  in  this  court,  and  the  Court  held  clearly  that,  by  the 
proving  of  the  will  by  one,  they  are  ail  executors ;  and  although  he  that  proved 
the  wiU  die,  yet  no  other  person  can  administer  during  the  Uves  of  any  of  the 
rest,  and  it  does  not  appear  that  they  who  refused  are  dead,  whereupon  the 
bill  was  dismissed.^  This  case,  as  was  observed  in  argument  by  the  Queen^s 
advocate,  must  be  taken  with  some  limitation.  It  is  impossible  to  say  diat  an 
executor  may  not  have  adnunistration  after  he  has  rmised,  upon  the  death 
of  the  executor  who  has  proved.  HenaMs  case  is  referred  to  in  all  the  books 
on  the  subject  as  establishing  the  point  that  the  executor  may  at  any  time 
retract  his  renunciation  and  come  in  and  prove  the  will.  In  Comyn^s  JDigest 
(tit.  '^  Administration,"  B.  4),  it  is  laid  down,  ^*  If  one  executor  proveth  the  will, 
and  the  other  refuseth  and  dies,  administration  shall  not  be  granted  during  the 
life  of  the  other ;  and  reference  is  made  to  the  case  of  Pawlett  v.  Freak  and 
the  case  cited  from  Dyer.  The  case  of  Howee  af^d  Dawns  v.  Lord  Petre 
(1  Salkeld,  811)  comes  the  nearest,  I  thiiric,  to  the  point ;  that  case  was  heard 
in  the  year  1700,  before  a  commission  of  delegates,  a  Court  which  never  gave 
the  reasons  for  its  judgment.  The  marginal  note  is,  ^^  Where  there  are  two 
executors,  and  one  proves  the  will  and  dies,  the  executorship  survives  to  the 
other;  but  if  he  then  renounces,  the  testator  is  dead  intestate.^  This,  no 
doubt,  is  a  correct  report  t}f  the  decision ;  but  the  case  is  referred  to  and  more 
fully  entered  into  by  Holt,  C.  J.  m  Wankfwd  ▼.  Wahkfard  (1  Salkeld,  307), 
who  says:  <<  Robert  Lord  Petre  died  in  1688,  and  made  William  Fetre,  his 
brother,  his  executor.  William  Fetre  died,  and  left  his  wife  Lucy  and  Henry 
Todd  his  executors.  The  wife  alone  proved  the  will,  and  she  died,  leaving 
Howse  and  Downs  her  executors.  Afterwards  Henry  Todd  renounced  the 
executorship  of  the  will  of  William  Petre,  and  administration  was  granted  to 
iheLord  Petre,  now  defiendant,  of  the  goods  and  chattels  of  Robert  Lord  Petie 


4Ai  URAL  PBOPEBTY  AND  OONYEYANCING  CASE& 

(that  is,  of  the  goods  left  unadministered  by  the  former  executor).    Howse  and 
Downs,  being  executors  of  Lucy,  the  wife  of  Robert  Lord  Petre,  claimed  the 
administration,  and  it  was  agreed  by  the  whole  Court,  as  well  civilians  as 
common  lawyers,  that  Henry  Todd,  being  a  loint  executor  with  Lucy,  the 
wife  of  Robert  Lord  Fetre,  and  surviving  her,  the  whole  right  of  executorship 
accrued  to  him  by  survivorship,  though  he  never  concurred  in  proving  the 
will,  nor  acted  as  executor ;  and  this  ri^ht  was  not  divested  out  of  him  till  he 
receded  from  it  by  an  actual  renunciation.^    Now,  although  it  is  not  stated 
that  there  was  an  actual  renunciation  in  the  first  instance,  yet  I  think  from 
what  follows  there  must  have  been  something  of  the  kind,  otherwise  I  cannot 
understand  the  decision  I  have  just  read,  the  effect  of  which  was  that  both 
William  Petre  and  Robert  Lord  Petre  as  from  that  time  died  intestate, — that 
is,  from  the  renunciation  of  Henry  Todd,— so  as  to  entitle  the  ordinary  to 
grant  administration  of  the  remaining  personal  estate,  but  not  so  as  by  relation 
to  render  effectual  the  will  of  the  wife  Lucy,  and  transmit  those  executorships 
to  the  plaintiffs;  but,  it  is  added,  ^^  in  another  matter  the  common  lawyers  and 
the  civilians  disagreed.''  The  common  lawyers  held  that  where  there  are  several 
executors,  and  one  renounces  before  the  ordinary,  and  the  rest  prove  the  will, 
by  the  common  law,  he  who  renounced  may  at  any  time  afterwards  come  in 
and  administer ;  and  although  he  never  acted  during  the  lifetime  of  his  com- 
panions, he  may  come  in  and  take  upon  him  the  executorship  of  the  will  after 
their  death,  ana  shall  be  preferred  before  any  executor  of  his  companions.    But 
the  civilians  held  that,  by  the  civil  law,  a  renunciation  is  peremptory.  Whether 
any  actual  decision  took  place  in  the  Court  of  Delegates  does  not  appear ;  by 
the  constitution  of  that  tribunal  it  was  necessary  when  a  difference  of  opinion 
prevailed,  that  the  majority  should  include  a  common  law  judge,  otherwise  no 
judgment  could  be  given,  and  I  cannot  but  think  that  no  judgment  was  arrived 
at  in  that  case  which  can  form  any  precedent  to  guide  me  to  a  decision  in  this. 
The  case  of  IVankford  v.  Wankford^  just  referred  to,  and  likewise  reported 
in  Salkeld  (8,  p.  307),  was  this :  R.  Wankford  is  bound  to  T.  Shelley,  who 
makes  R.  Wanlcford  his  executor  and  dies.     R.  Wankford  administers  several 
goods,  but  dies  before  probate.   The  plaintiff  takes  administration  to  T.  Shelley, 
and  brings  an  action  on  the  bond  against  the  heir  of  R.  Wankford,  and  the 
question  argued  was,  whether  the  obligee  having  made  the  obligor  executor, 
and  he  having  administered  some  of  the  goods,  though  not  having  proved  the 
wiU,  that  amounted  to  a  release  ?   The  three  judges  who  delivered  their  opinions 
were  unanimous  in  thinking  that  the  debt  was  extinguished  by  the  creditor 
having  appointed  the  debtor  his  executor,  on  the  principle  that  as  the  executor 
is  to  receive  and  pay,  it  was  absurd  to  receive  with  one  hand  and  pay  with  the 
other.     Chief  Justice  Holt  in  his  judgment  says:  *^  It  is  said  that  H.,  who  is 
named  executor,  is  executor  till  actual  refusal,  and  that  was  the  resolution  in 
Abr€un  v.  Cunningham  (2  Levinz,  182 ;  1  VentVis,  SOS)  ;  and  if  so,  then  his 
administering  in  this  case  having  put  it  out  of  his  power  to  refuse,  he  has  by 
administering  accepted  the  executorship,  which  is  that  which  makes  the  release. 
But  this  is  not  a  decision  in  point  to  the  present  case ;  it  was  only  a  question 
whether  the  appointment  of  a  debtor  to  be  executof  is  a  release,  or  an  extinc- 
tion  of  his  deot,  and  not  whether  the  Court  was  bound  to  call  upon  an  executor 
to  take  upon  himself  the  probate  of  the  will  before  administration  was  granted 
to  another.    This  case  then  does  not  determine  the  point ;  it  does  not  canry  it 
further  than  this,  that  an  executor  may,  without  probate  of  the  will,  so  far 
take  upon  him  the  office  of  executor  as  to  release  a  debt.     The  next  case 
jreferred  to  wasRew  y.Sir  Edward  Simpaon  (3  Burr.  146S,  and  1  Wm.  BU  466). 
It  was  an  application  to  the  Court  of  Queen's  Bench  for  j8l  mandamiM  to  the 
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judge  of  this  court  <'  to  admit  the  retractation  of  one  of  the  executors  named  in 
the  last  will  of  S.  E.  A.  L.  of  his  renunciation  of  the  said  wiU,  and  to  grant 
probate  to  E.  fi.and  A.  L.,  being  the  surviving  executors  named  in  the  said  wilL^ 
The  case  was  a  peculiar  one,  and  shews,  to  a  certain  extent,  though  the  point 
was  not  actually  decided,  that  the  doctrine  of  the  civilians,  that  the  renunciation 
was  absolute  and  that  probate  could  not  afterwards  be  granted,  was  much 
questioned.  Dr.  Collier  stated  the  facts  of  the  case  to  be  as  follow: — The 
testatrix  by  her  will  made  three  executors,  two  of  whom  were  A.  L.  (his  client) 
and  E.  B.,  the  latter  being  also  a  legatee  and  a  witness  to  the  will,  as  was  also 
A.  L.,  whom  E.  B.  afterwards  married.  There  were  several  caveats  entered, 
and  much  litigation  about  the  probate,  and  likewise  about  the  validity  of  this 
will,  and  the  codicils  to  it ;  in  the  course  of  those  proceedings  E.  B.  was  two 
or  three  times  examined  as  a  witness  to  prove  it,  and  m  order  to  render  himself  a 
good  witness,  had  three  times  formally  renounced  the  executorship.  There  were 
several  sentences  in  favour  of  the  will  and  codicils,  and  affirmation  of  them  on 
appeal  to  the  delegates,  and  the  cause  had  been  remitted  to  the  judge  of  the 
Prerogative  Court ;  and  at  length  the  delegates  decreed  that  ^^  probate  should 
be  immediately  granted  to  the  said  A.  L.  under  seal,^  that  is,  to  the  executor 
who  had  not  renounced,  leaving  E.  B.,  who  had  renounced,  out  of  the  probate. 
And  the  judge  of  the  Prerogative  Court  being  ready  to  give  his  opinion  (after 
the  last  litigation),  was  served  with  the  present  rule,  so  that,  in  fact,  no  probate 
under  seal  was  yet  actually  granted.  Tne  decree  of  the  Court  of  Delegates  had 
not  been  executed.  Probate  had  been  decreed  to  A.  L.  alone,  but  the  grant  had  not 

Sheen  taken,  and  according  to  numerous  decisions,  the  grant  might  be  stopped 
[>re  the  probate  had  pass^  the  seal  of  the  court.  Dr.  Collier,  in  arguing  the 
case,  cited  the  words  of  the  oath  of  the  executor,  '^  that  he  has  not  intermeddled, 
nor  will  intermeddle,  with  the  eflTects  of  the  testator,  but  renounces  all  right  of 
execution  of  the  will,"  to  shew  that  it  was  not  competent  to  the  executor  who 
had  once  renounced  to  retract;  that  he  who  had  so  sworn  was  bound  to 
observe  his  oath,  and  that  its  obligations  would  not  be  dispensed  with  unless  be 
had  been  drawn  into  it  by  fraud  or  imposition.  It  is  not  unimportant  that 
shortly  afterwards  the  oath  was  altered  to  the  form  now  used,  wnich  has  the 
oualincation,  ^^  that  the  executor  will  not  intermeddle  with  intent  to  defraud 
tne  creditors  of  the  deceased."  But  Dr.  Collier  admitted  "  that  where  an  executor 
does  not  renounce,  but  reserves  a  power  to  come  in  and  prove,  there,  indeed,  he 
may  come  in  at  any  time.^  On  the  other  hand  he  cited  the  case  of  Broker  v. 
Charter  (Cro.  Eliz.  9S)  to  prove  that  *<  qui  semel  repudtaverW"  shall  not  be 
afterwards  an  executor.  Tnere,  however,  he  said  the  renunciation  was  only  by 
letter,  *^  whereas  in  the  present  case  it  was  upon  oath.^^  We  all  know  that  a  mere 
declaration  of  an  executor,  that  he  will  not  administer,  is  not  sufficient,  but  that 
there  must  be  some  act,  and  that  that  act  must  be  recorded  against  him,  and 
that  the  renunciation  will  have  no  effect  until  such  act  is  recorded.  The  Attorney- 
General  at  the  time  (Norton),  control,  argued  that  the  only  question  was,  **  whe- 
ther an  executor,  who  had  renounced,  had  aright  to  come  in  and  demand  probate 
before  probate  was  at  all  granted  to  any  one  ? ''  That  question  he  contended 
was  not  to  be  governed  by  the  canon  or  civil  law,  but  oy  the  common  law, 
which  ruled,  '^  that  the  executor  had  a  right  to  come  in  and  demand  probate 
when  he  pleased,  notwithstanding  his  renunciation ;"  and  he  cited  Henalae's 
case,  the  case  in  Dyer;  Pawlett  v.  Freak  (Hard.  Ill);  Robinson  v.  Peit 
(S  P.  Wms.  249),  and  the  case  in  Salkdd  to  which  I  have  already  alluded, 
namely,  that  of  Hawse  v.  Lord  Petre,  The  result  of  the  case  was  this  :  Lord 
Mansfield  said,  ^^  The  two  executors  swear  that  each  is  reciprocally  insolvent. 
Tbey  are  both  merely  trustees.    I  should  be  glad  to  hear  counsel  for  the 
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eeaiui  que  trusty  who  is  principally  concamed  in  interest.  If  they  mean  honestly, 
they  should  both  renounce  and  let  administration  be  granted  to  a  third  person 
named  by  the  cestui  que  trusts  It  is  stated  that  the  rule  was  accordingly 
enlarged  till  the  last  day  of  Term,  and  notice  ordered  to  be  given  to  the 
cestui  que  trust ;  but  difficulties  arising  to  obstruct  the  joint  renunciation,  it 
was  agreed  that  probate  should  be  granted  to  both  upon  their  entering  into  a 
rule  to  give  proper  securities  to  the  cestui  que  trust ;  so  that,  in  fact,  the  matter 
was  settled  by  agreement.  They  came  into  a  rule  by  consent.  Such  is  the 
case  as  reported  in  Burrow.  But  I  should  observe  that,  as  appears  by  Sir  Wnk 
Blackstone's  report  of  the  case  (1  Wm.  Bl.  456),  there  is  an  important  omission, 
for  Lord  Mansfield  put  this  question :  ^^  Is  there  any  case  where  the  Ecdesiaa- 
tical  Court  has  granted,or  this  Court  has  compelled  them  to  grant,  a  new  probate 
to  an  executor  who  has  formally  renounced  ?'"'  The  Attorney-General  answers, 
<<  None ;  but  here  we  come  before  any  probate  granted ;  had  probate  been 
eranted  without  a  reservation  for  the  others  to  come  in  (which  in  common  cases 
18  the  usual  course),  we  might  have  been  too  late.  Many  advantages  are  gained 
by  having  the  probate  in  one's  own  name,  so  that  the  mandamus  wiU  not  be  nuga- 
tory.''  The  question  does  not  go  the  length  of  asking  whether,  if  this  probate 
had  been  granted,  the  executor  might  have  retracted  his  renunciation.  As  far, 
then,  as  these  cases  go,  they  shew  nothing  which  renders  it  imperative  upon  the 
Ecclesiastical  Court  to  call  upon  an  executor  to  retract  his  renunciation,  or  to 
grant  probate  to  him  when  he  has  renounced.  The  history  of  the  practice  of 
these  courts  is  somewhat  curious,  certainly,  as  to  the  ridit  to  retract  a  renuncia- 
tion once  made.  I  have,  illustrative  of  the  practice  nere,  a  manuscript  note 
of  a  case,  Swinbum  v.  Richardson  (decided  the  2nd  of  September,  T.  T.  17S7). 
^^  R.  F.  made  a  will,  and  aj^inted  three  executors ;  two  renounced,  and  one, 
the  widow,  proved  the  will.  She  died,  leaving  some  of  the  goods  unadminia- 
tered,  having  made  her  will  and  appointed  an  executor.  The  executors  of  the 
testator  were  not  called  upon  to  renounce  again,  but  administration  of  the  goods 
unadministered  was  granted  to  the  executor  of  the  widow.^  But  in  1743  there 
was  another  case,  of  which  I  have  also  some  notes,  which  was  this : — ^^In  the 
goods  ofBosley. — Bosley  made  a  will,  and  ap^inted  three  executors,  two  of 
whom  renounced,  and  the  third  was  dted  but  did  not  appear.^  I  may  observe 
that  this  was  not  held  to  be  a  peremptory  bar,  as  it  was  tne  custom  to  call  upon 
the  executors  to  prove  the  will.  The  party  cited  did  not  appear.  The  resi- 
duary legatee  was  an  infant ;  his  mother  was  assigned  as  his  guardian,  and 
administration  was  granted  to  her  for  his  use  and  benefit.  But  the  Court  would 
not  make  the  grant  to  her  in  the  first  instance ;  it  held  that  the  two  executors 
who  had  renounced  were  barred  from  coming  in ;  but  it  ordered  the  third,  who 
had  been  cited,  to  be  again  cited  to  accept  probate,  or  shew  cause  why  adminia- 
tration  with  the  will  annexed  should  not  be  granted  to  the  guardian  during  the 
minority  of  the  residuary  legatee,  thereby  shewing  that  the  executor  was  not  by 
his  previous  citation  barred  from  taking  probate.  Thus  the  general  rule  and 
practice  of  the  court  was  confirmed  in  the  year  174!3.  The  case  of  Reof  v.  Sir 
E.  Simpson^  already  referred  to,  was  determined  in  1764.  But  there  is  another 
manuscript  case,  determined  about  1782,  which  shews  that  an  opinion  pi«- 
vailed  that  the  rule  which  had  before  that  time  been  acted  upon  in  the  Ecdeai- 
astical  Courts  was  not  strictly  correct ;  for  I  find  this  note  m  the  same  volume 
of  manuscript  cases,  and  made  in  that  year :— '<  Queers,  whether  an  executor 
who  has  renounced  can  at  any  time  resume  the  administration  de  bonis  non 
adndnistrcMs  ?^  From  that  it  would  appear  there  had  been  about  this  time  some 
relaxation  of  the  principle  that  an  executor  was  not  allowed  to  resume  his  execo* 
torship ;  but  this  only  proves  that  such  was  the  ancient  practice  of  these  courts. 
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and  the  gradual  relaxation  of  the  rule  which  has  been  followed  in  them  ;  because 
it  is  now  quite  clear  that  an  executor  may  retract  his  renunciation,  and  take  upon 
himself  probate  of  the  wiU,  before  the  administration  with  the  will  annexed  nas 
passed  under  seal.  Two  other  cases  at  common  law  have  been  referred  to :— ^ 
Robinson  v.  Peit  (3  P.  Wms.  mS)^  where  the  question  was,  whether  an  execu- 
tor who  had  renounced,  but  had  assisted  in  the  trust,  according  to  the  request 
of  the  testator,  should  have  any  additional  consideration  when  he  had  an  express 
lemcy  of  100/.  for  such  his  assistance?  There  is  a  peculiarity  in  that  case. 
The  testator  died,  leaving  two  executors  for  the  performance  of  certain  duties, 
for  which  a  specific  legacy  was  bequeathed  to  each  of  them ;  but  there  was  a 
provision,  that  if  one  of  these  executors  should  renounce  the  executorship,  he 
should  have  100/.  given  him  if  he  assisted  in  the  settlement  of  the  affairs  of 
the  deceased.  That  was  independently  of  his  executorship ;  and  he  claimed 
further  compensation  for  his  trouble,  for  it  appeared  that  he  had  taken  a  sreat 
deal  of  pains  in  the  arrangement  of  the  affairs,  at  an  expense  to  himself  of 
nearly  400/. ;  but  the  Lord  Chancellor  (Talbot)  held  that  he  was  only  entitled 
to  the  sum  of  100/.  which  had  been  named  by  the  testator  as  the  sum  he  should 
have  for  his  trouble  in  assisting  in  the  settlement.  <'  He  had  refused  the  execu- 
torship, but  that  was  of  no  consequence,  since  he  might  come  in  and  take  the 
execution  of  the  will."  These  latter  words,  however,  must  be  taken  only  as  a 
dictum  of  that  learned  judge,  and  therefore  not  conclusive,  although  entitled 
to  respect.  Again,  in  Arnold  v.  Blencowe  (1  Cox,  226),  before  the  Master  of 
the  Rolls,  in  1778,  but  which  is  very  shortly  reported,  and  amounts  to  nothing 
like  a  decision.  The  case  was,  as  I  understand  it,  this :— "  There  were  four  exe- 
cutors appointed  in  a  will,  of  whom  only  one  proved,  the  others  renounced ; 
the  executor  who  proved  died,  and  appointed  executors,  and  the  question  was, 
whether  the  executor  who  proved,  or  the  surviving  executors  of  the  original 
testator,  were  now  his  representatives  ?^'  But  the  case  stood  over  for  want  of 
parties,  and  what  became  of  it  does  not  appear.  After  a  careful  examination 
of  the  cases  in  our  own  courts,  I  find  a  long-continued,  uniform  course  of 
practice,  without  any  interruption  whatever.  I  can  find  no  instance,  nor  have 
the  registrars  of  the  court  been  able  to  trace  any  record,  nor  has  any  case  been 
found  oy  the  learned  counsel,  in  which  it  has  been  considered  necessary  that  an 
executor  who  has  once  renounced  should  be  called  upon  to  renounce  a  second 
time,  or  refuse  to  take  probate  before  administration  with  the  will  annexed 
should  be  granted  to  another.  Neither  is  there  any  instance,  during  a  number 
of  years,  in  which  a  grant  of  this  nature  has  been  set  aside,  neither  in  tnese  nor  in 
other  courts.  Cases  where  the  question  has  not  been  raised,  which  have  gone 
off  by  consent,  cannot  be  viewed  as  precedents  to  bind  the  Court.  I  now  turn 
to  those  cases  decided  in  these  courts,  which  bear  the  nearest  upon  the  question. 
I  know  that  it  was  contrary  to  the  opinion  of  my  learned  predecessor  (Sir  John 
NichoU)  to  allow  an  executor  who  had  renounced,  for  the  purpose  of  being 
examined,  to  retract  his  renunciation  afterwards.  It  is  true  there  is  the  case 
of  Reof  V.  Sir  E.  Simpson^  where  the  renouncing  executor  had  been  examined 
as  a  witness  two  or  three  times,  and  he  was  permitted  to  retract  his  renunciation. 
{R,  PhUlimore. — There  is  also  the  case  of  Hayward  v.  Dale  (2  Lee,  888).] 
There  the  executrix  was  allowed  to  retract  her  renunciation,  in  order  to  take 
probate  during  the  lifetime  of  her  oo-«xecutor,  who  had  proved  the  will, 
whereas  in  Rex  v.  Sir  E,  Simpson  probate  had  not  passed  before  the  renuncia- 
tion was  retracted.  Now,  however,  that  rule  is  relaxed,  and  there  is  no  doubt 
that  renunciation  may  be  retracted  before  probate  has  passed  the  seal  of  the 
Court.    There  are  many  recent  cases  to  tnat  point,    in  McDonnell  v.  Pren^ 
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dergast  (S  Hagg.  212),  in  the  year  18S0,  there  were  three  named  executors  and 
residuary  legatees  in  trust ;  probate  was  taken  by  one  of  them,  Mr.  Bushel],  in 
1821,  power  being  reserved  to  the  other  two  executors  to  be  joined.  Mr. 
Bushell  died  in  1828,  leaving  goods  of  the  deceased  unadministered.  In 
March,  1829»  one  of  the  other  executors,  J.  McDonnell,  was  sworn  as  executor, 
but  before  probate  passed  the  seal,  he  became  anxious  to  renounce ;  in  May- 
following  he,  and  in  June  following  the  remaining  executor,  severally  executed 
proxies  of  renundatioD,  whereupon  administration  with  the  will  annexed  was 
prayed  by  the  widow  of  the  deceased,  as  residuary  legatee  for  life  of  a  moiety 
of  the  estate.  She  was  sworn,  in  order  to  take  the  grant ;  but  before  it  passed 
the  seal,  John  McDonnell  executed  a  proxy  retracting  his  renunciation,  and 
desired  probate.  This  was  objected  to  oy  the  widow.  The  Court  said.,  "  The 
Court  has  made  no  grant  upon  the  renunciation,  for  the  grant  is  only  made 
by  passing  the  seal.  Can  you  shew  a  case  where  a  party  has  renounced  and 
has  not  besn  allowed  to  retract  before  an  actual  grant  ?  For  I  have  always 
understood  the  rule  to  be  that  an  executor  is  at  nberty  to  retract  at  any  time 
before  the  Court  has  acted  by  its  seal.""  This  rule  has  been  acted  upon  in  a 
variety  of  cases.  There  are  other  cases  which  might  be  referred  to  to  snew  that 
an  executor  may  retract  his  renunciation,  as  there  are  others  to  shew  that  an 
executor  who  has  intermeddled  cannot  renounce,  as  in  Jackson  and  Wallington 
V.  Whitehead  (8  Phill.  577)  ;  Lang  y.  Symea  (8  Hagg.  771)-  There  are  cases 
undoubtedly  to  be  found  in  which  it  has  been  held  that  the  executor  after 
being  sworn  could  not  renounce,  but  those  reports  cannot,  from  the  imperfect 
manner  in  which  they  were  made,  be  relied  upon.  These  then  are  all  the  case& 
which  appear  to  me  to  bear  upon  the  point,  except  one  to  which  I  shall  pre- 
sently  advert,  and  they  do  not  satisfy  my  mind  that  the  course  of  practice 
which  has  hitherto  been  adopted  is  erroneous,  or  requires  reformation.  But 
there  is  a  manuscript  case — ^but  I  have  neither  the  name  nor  the  date  of  it— 
which  has  a  material  bearing  on  the  point,  and  is  to  this  effect : — A  man  died» 
leaving  four  sons,  three  of  whom  were  resident  in  this  country  and  one  was 
abroad ;  the  three  renounced,  and  administration  was  granted  to  a  creditor. 
Some  time  after  the  son  who  had  been  abroad  returned  to  this  country,  and 
recalled  the  administration  as  having  been  unduly  granted,  he  jure  wxando, 
non  vocato ;  and  the  Court  held  that  the  administration  had  been  improperly 
granted,  and  it  was  revoked.  Upon  this  the  three  sons  who  had  renounced 
claimed  the  administration,  which  the  Court  refused,  holding  that  their  renun- 
ciation was  peremptory,  and  decreed  it  to  the  son,  although  he  had  but  one 
interest,  in  opposition  to  the  majority  of  interests,  which  generally  had  its  weight 
with  the  Court.  The  remaining  case  to  which  I  alluded  is  Williams  v.  Goods  and 
Bennett  (1  Hagg.  577).  There  the  question  raised  was  the  validity  of  the  wiU» 
of  which  the  wife  of  the  deceased  and  two  others  were  appointed  executors.  The 
wife  took  probate,  and  about  six  months  afterwards  the  two  other  executors 
renounced,  by  a  proxy  in  the  usual  form.  Upon  this  renunciation  the  widow 
acted  as  sole  executrix  ;  but  in  consequence  of  some  dispute  between  her  and 
the  other  parties  interested,  she  abandoned  the  will,  and  reverted  to  a  will  of  a 
former  date,  which  she  endeavoured  to  set  up  as  the  will  of  the  deceased.  The 
probate  of  the  will  which  had  been  granted  to  her  she  brought  in,  but  refused 
to  propound  it,  and  the  Court  held  the  first  will  valid,  and  that  her  act  was 
tantamount  to  a  renunciation  of  her  executrixship,  in  these  words : — ^'  At  any 
rate  she  (that  is,  the  widow)  has  repudiated  the  will  by  refusing  to  propound  it» 
which  must  be  considered  as  tantamount  to  renouncing  probate.  The  Court  is 
of  opinion  it  is  warranted  in  revoking  the  probate  granted  to  her,  and  may  now 
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grant  administration  with  the  will  annexed  to  the  substituted  residuary  legatee, 
and  decree  his  costs  to  be  paid  out  of  the  estate.^  This  case  proves,  beyond 
all  doubt,  what  was  considered  by  my  learned  predecessor  to  be  the  practice  of 
the  court.  It  is  quite  dear  that,  in  his  opinion,  the  renouncing  executors  ought 
not  to  be  called  upon  again  to  renounce.     The  executors  were  no  parties  to  the 

I)rooeedinffs.  The  Court  suffered  the  will  to  be  propounded  by  a  residuary 
egatee,  wno  examined  the  witnesses,  proved  the  factum  of  the  will,  and  took 
administration,  with  it  annexed,  and  this  without  calling  upon  the  executors  to 
repeat  their  renunciation.  The  Court  did  not  call  upon  the  executors  to  shew 
cause  why  administration  with  the  will  annexed  should  not  be  granted  to  the 
residuary  legatee  alone.  Their  renunciation  was  held  as  recorded  against  them, 
and  they  were  bound  by  it.  It  does  appear  to  me  that  this  is  a  most  important 
case,  confirming,  as  it  does,  the  practice  of  the  court  as  it  has  existed  without 
interruption  for  a  number  of  years.  And  when  I  consider  that  if  I  disturb 
that  practice  and  pronounce  it  erroneous,  serious  injustice  will  be  done,  not  only 
to  the  parties  in  this  case  but  in  numerous  others,  and  that  all  the  acts  done 
under  it  will  be  null  and  void,  I  am  the  more  reluctant  to  do  so,  without  suf- 
ficient reason ;  I  am,  therefore,  clearly  of  opinion,  upon  the  whole  review  of 
the  question,  that  the  practice  pursued  in  this  case  ought  to  be  adhered  to ; 
and  till  instructed  otherwise,  I  shall  still  be  of  opinion  that  this  grant  is  a  good 
and  valid  grant.  That  the  executor,  not  havmg  retracted  the  renunciation, 
is  bound  by  such  renunciation,  although  he  was  entitled  to  come  in  and  retract 
that  renunciation  if  he  had  thought  proper  to  do  so ;  but  that  not  having  done 
so,  his  renunciation  is  binding,  and  that  this  grant  has  been  properly  and  legally 
made,  according  to  the  practice  and  law  of  this  court.  I  tnerefore  dismiss  the 
party,  and  confirm  the  administration  to  the  party  in  possession  of  it. 


THE  LORD  CHANCELLOR'S  COURT. 

November  17,  18,  and  20, 1846. 
Duke  of  Leeds  v  Lord  Amhsbst.  (a) 

Equitable  wute—  Tmnaafor  Ufe—Eemmnder-man— Lathes— ZengA  of  time, 

A  tenant  far  Itfe,  wiihotU  impeachment  of  waste,  hoe  no  right  to  mtU  down  a  mansion'house,  or  do  any 
other  act  of  equitable  waste,  whatever  may  be  his  opinion  of  such  acts  as  being  judicious  for  the  famfy^ 
andjbr  the  general  ben^  of  the  property  ;  and  the  nmamder^m/an  wiU  be  entitled  to  be  reimbursed  de 
proceeds  of  that  equitame  waste.  Nor  is  mere  lapse  of  time  a  bar  to  the  remainder  man^s  remetfy 
against  the  estate  qfthe  tenant  for  Ufe^  where  by  reference  to  the  tUuation  and  circumstances  qf  the 
partiee  the  delay  is  accounted  for. 

THIS  was  an  appeal  from  the  decree  of  the  Vice-Chancellor  of  England, 
by  which  it  was  declared  that  the  personal  estate  of  the  late  Duke  of 
Leeds  was  liable  for  equitable  waste  committed  by  him  on  the  settled  estates 
now  vested  in  the  present  duke.  From  that  decree  the  defendants,  the  executors 
of  the  late  duke,  appealed.(&) 

(a)  Reported  by  6.  Wblford,  Esq.,  Barrister-  'was  Sled  in  the  year  1S40.    Nothing  that  I  have 

at-law.  heard  has  Induced  me  to  think  that  aoy  thing  was 

{b)  The  foUowiog  extracts  are  from  the  Vice-  taken  by  the  present  dake  from  his  late  father  which 

Chancellor's  judgment  f  14  Sim.  365)  : —  can  be  considered  as  a  satisfaction   of  the  claim 

'*The  late  dake  died  in  the  year  1838;  the  bill  which  he  had  against  his  father.    That  being  my 
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In  1797  the  family  estate  of  the  Duke  of  Leeds,  consisting^  in  part,  of  a 
mansion-house  and  demesne  lands  at  Kivertoo,  otherwise  Keeton,  in  Yorkshire^ 
was  setded  on  Francis  Duke  of  Leeds  for  life,  without  impeachment  of  wast^ 
with  remainder  to  his  son,  Greorge  William  Frederick  Duke  of  Leeds,  tbea 
Marquis  Carmarthen,  for  life,  without  impeachmeut  of  waste,  with  remainder 
to  his  first  son,  in  tail  male,  with  divers  remainders  over.  At  the  same  time 
Duke  George,  under  the  will  of  the  Earl  of  Holdemess,  his  maternal  grand<« 
father,  was  tenant  for  life  in  remainder  expectant  on  the  decease  of  his  father, 
of  the  castle  and  manor  of  Hornby  and  other  estates  in  Yorkshire,  with  remainder 
to  his  first  and  other  sons  in  tail  male.  The  plaintiff,  who  was  his  eldest  son,  was 
bom  on  the  21st  of  May,  1798.  On  the  31st  of  January,  1799,  Duke 
Francis  died ;  in  1809  Duke  Greoree  pulled  down  and  sold  the  materials  of 
the  mansion-house  at  Eeeton  (which  nad  been  the  family  residence  of  the  Dukes 
of  Leeds  for  several  generations),  and  went  to  reside  at  Hornby  Castle. 
About  the  same  time  he  cut  and  sold  all,  or  the  greater  part,  of  the  ornamental 


opinion,  I  proceed  to  consider  the  argnment  that 
was  principally  urged  in  answer  to  the  claim  of  the 
present  dtuce,  namely,  that  the  length  of  time  to 
itidf  a  har.  My  opinion  is,  that  the  lensth  of  time 
is  no  bar ;  because,  though  it  is  true  ^at  at  the 
moment  when  the  acts  complained  of  were  done, 
the  claim  arose,  yet  at  that  time  the  present  d«ke  was 
an  infant  He  attained  the  age  of  twenty-one  in  the 
year  1819.  It  may  be  said  that  he  might  have  brought 
forward  his  claim  then,  just  as  much  as  there  might 
have  been  an  infant's  bill  filed,  or  a  bill  filed  before 
the  dilapidations  took  place,  for  the  purpose  of  ob- 
taining an  injunction  to  prevent  the  dilapidations 
from  being  committed.  But  it  is  to  be  obsenred, 
that  though  he  might  have  filed  a  bill  for  an  account 
of  those  dilapidations  immediately  on  his  attaining 
his  age  of  twenty-one,  yet  he  was  not  obliged  to  do 
so;  because  he  might  have  died  long  before  the 
cause  could  be  brought  to  a  hearing,  or  at  all  events 
long  before  he  could  derive  any  benefit  from  the 
suit. 

"  My  opinion  is,  that  until  the  death  of  the  late 
duke  the  claim  did  not  arise  in  such  a  state  as  that 
it  could  be  barred  by  length  of  time.  When  the 
late  duke  died,  the  present  duke  became  tenant 
in  tail,  in  possession,  and,  as  such,  he  became  ab* 
solutely  entitled,  for  his  own  benefit,  to  any  thing  he 
might  recover  from  bis  father's  estate;  and  mj 
opinion  is,  that  then,  and  not  t&l  then,  was  he 

J»laced  in  such  a  situation  as  to  make  it  necessary 
or  him  to  determine  whether  he  would  file  a  bill  or 
not.  He  did  file  a  bill ;  audit  seems  to  me  that  the 
case  is  so  plain  that  there  must  be  a  declaration  that 
the  estate  of  the  late  duke  is  liable  to  account  to 
the  plaintiif,  as  the  late  duke  himself  was,  for  all  the 
pronts  which  he  received  from  the  acts  of  equitable 
waste  committed  by  him,  with  interest  at  four  per 
cent,  from  the  time  of  his  death ;  and  I  also  think 
that  the  case  is  so  plain,  that  I  must^ve  the  plain- 
tiff the  costs  of  the  suit  up  to  the  hearing." 
The  following  are  the  minutes  of  the  decree  :— 
*'  Declare  that  the  personal  estate  of  the  late 
duke  is  liable  to  account  to  the  plaintiff  for  all  the 
benefit  and  profits  received  by  him  from  or  by  means 
of  the  acts  of  equitable  waste  complained  of  in  the 
bill,  and  committed  by  him  on  the  family  estate  at 
Keetob,  with  interest  at  42.  per  cent,  per  annum 
from  the  10th  of  July,  1838,  the  day  of  the  late 
duke's  death :  refer  it  to  the  Master  to  take  an 
account  of  all  the  sums  of  money  received  by  the 
late  duke,  or  by  any  person  or  persons,  &c.,by  the 
sale  of  the  materials  of  Keetoii  Hail,  and  the  oAeet, 


outbuildings,  outhouses,  and  other  buildings  be- 
longing thereto :  order  the  Master  to  inquire  and 
state  what  timber  and  other  trees  on  the  estate  in 
questioa,  whieh  were  planted  or  mwing  for  tha 
protection  or  shelter  of  Keeton  Hall,  or  for  the 
ornament  of  the  said  house,  or  of  the  gardens,  park, 
or  pleasure-grounds  thereto  bdoaging,  were  felloA 
by  the  late  duke ;  and  also  what  saplings  and  young 
trees,  not  fit  to  be  cut,  were  felled  by  him :  order 
the  Master  to  take  an  account  of  all  sums  of  money 
received  by  the  late  duke,  or  by  any  persons,  Stc, 
from  the  sale  of  such  timber  and  other  trees  so  cut 
down,  and  to  compute  interest  on  such  sums  at  4i. 

Ser  cent.,  from  the  day  of  the  decease  of  the  late 
uke;  and  in  case  the  defendants,  his  executors, 
shall  not  admit  assets  sufiident  to  pay  what  the 
Master  shall  find  to  be  due  on  taking  the  said 
accounts,  order  the  Master  to  take  an  account  of 
the  personal  estate  of  the  late  duke,  not  specifically 
bequeatjfted,  come  to  the  hands  of  his  executora, 
&c.  &c.,  and  of  his  debts,  foneral  and  testamentary 
expenses :  order  the  late  duke's  personal  estate  to 
be  applied  in  defraying  his  fdneral  expenses  and  debts, 
including  what  the  Master  shall  find  to  be  due  for 
principal  and  interest  on  taking  the  accounts  before 
directed,  in  a  due  course  of  administration ;  and  in 
case  the  personal  estate  shall  be  insufiicient  for  that 
purpose,  declare  that  the  deficiency  ought  to  be 
raised  by  sale  or  mortgage  of  the  late  duke's  real 
estates ;  and  in  that  case  the  Master  is  to  inquire 
and  state  what  real  estates  the  late  duke  died 
seised  and  possessed  of,  and  Is  to  take  an  account 
of  the  rents  and  profits  thereof,  received  by  the 
defendants,  his  executors,  or  by  the  defendants,  the 
trustees  of  his  will.  And  for  the  better  taking  the 
said  accounts  and  dtoeovery  of  the  matters  aforesaid, 
the  parties  are  to  produce  before  the  said  Master, 
upon  oath,,  all  deeds,  &e.  &e.,  and  are  to  be  ex- 
amined upon  interrogatories,  &c.  &c.,  and  the 
Master  Is  to  be  at  liberty  to  state  any  eircumstaneee 
specially  relating  to  any  of  the  matters  hereby 
referred  to  him,  at  the  request  of  any  party ;  refer 
it  to  the  Taxing-Master  in  rotation  to  tax  the 
plaintiff  and  the  defendant  Charlotte,  Duchess 
bowager  of  Leeds,  their  costs  up  to  the  date  of  the 
decree ;  and  such  costs,  when  taxed,  are  to  be  paid 
bv  the  plaintiff,  and  be  added  to  his  own ;  and  the 
piaintiiTs  costs,  when  taxed,  together  with  what  he 
shall  pay  to  the  duchess,  are  to  be  paid  by  the  de- 
fendants,  his  executors ;  reserve  foither  directions 
and  further  costs,  and  liberty  to  apply." 
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1  timber  and  some  young  trees  on  the  Keeton  estate,  and  converted  the  demesne 

\  lands  into  a  farm,  which  he  afterwards  let  to  a  tenant  at  the  rent  of  764^.  per 

\  annum. 

■  On  the  Slst  of  May,  ISIQ*  the  nlaintiff,  who  was  then  residing  abroad  with 

f  his  father,  attained  twenty-one.     Snortly  afterwards  he  and  his  father  joined  in 

'  executing  deeds  and  suffering  recoveries,  by  which  the  Holdemess  and  family 

estates  were  limited  to  such  uses  as  th^  should  jointly  appoint,  and  subject 

1  thereto,  to  the  former  uses.     The  bill  alleged,  and  there  was  no  evidence  to 

I  contradict  the  allegation,  that  the  plaintiff  executed  the  deeds,  and  joined  in 

i  suffering  the  recoveries,  at  the  request  of  his  father;    that  the  deeds  were 

I  prepared  without  any  instructions  riven  by  or  required  from  the  plaintiff;  and 

i  that  he  executed  the  same  without  having  had  them  read  over  to  nim,  and  that 

1  he  was  ignorant  of  the  precise  contents,  and  of  the  nature  and  effect  thereof, 

i  except  that  he  was  informed  by  his  father,  and  understood,  that  the  object  of 

i  the  deeds  and  recoveries  was,  simply,  to  enable  him  and  his  father  to  raise 

money  to  meet  their  present  occasions,  and  to  make  any  settlement  of  the  estates 

^  they  might  think  proper,  and  that,  in  the  meantime,  the  estates  would  remain 

I  settled  as  before ;  that  he  executed  the  deeds,  and  joined  in  the  recoveries, 

without  having  consulted  or  employed  any  l^al  or  professional  adviser ;  that 

no  discussion  took  place  relative  to  the  acts  of  waste  committed  by  his  father 

,  upon  Keeton  Hall  and  the  family  estate,  nor  was  any  mention  or  reference 

;  made  of  or  to  such  acts,  and  the  plaintiff,  at  the  time  of  executing  the  deeds 

I  and  suffering  the  recoveries,  was  ignorant  of  the  nature  and  extent  of  such 

acts,  and  of  his  rights  and  claims  upon  his  father  in  regard  thereto. 

Between  Ma^,  1819,  and  April,  18S8,  the  plaintiff  and  his  father  raised 
several  sums  of  money  by  mortgaging  the  estates  under  their  joint  power  of 
appointment.     A  small  portion  of  the  amount  so  raised  was  applied  for  the 
,  benefit  of  the  plaintiff,  and  the  rest  for  the  benefit  of  his  father.     In  April, 

18S8,  the  plaintiff  married,  in  consequence  of  which  a  negotiation  took  mace 
between  him  and  his  father,  relative  to  the  resettling  of  the  estates.  That 
negotiation  was  conducted  by  the  friends  and  solicitors  of  the  parties,  and  was 
continued  for  several  years,  but  led  to  no  result.  In  the  course  of  it,  however, 
it  appeared  that  in  1&^  the  plaintiff  was  aware  of  the  equitable  waste,  and  that 
he  had  a  claim  on  his  father  m  respect  of  it.  On  the  10th  of  July,  1838,  the 
I  father  died,  having  by  his  will  given  his  parliamentary  robes  to  tne  plaintiff, 

and  all  the  rest  of  tne  property  which  he  was  enabled  to  dispose  of  (which 
consisted  in  part  of  real  estates),  to  his  sourin-law,  the  defendant,  Walter 
Sackville  Lane  Fox,  and  other  persons. 

In  August,  184fO,  the  plaintiff  ^who  had  then  acquired  the  fee-simple  in  the 
£unily  estate)  filed  a  bill  against  tne  trustees  and  executors  of  his  father's  will, 
and  the  persons  beneficially  entitled  under  it,  praying  that  compensation  might 
be  made  to  him  out  of  the  persond  estate,  and  if  that  should  be  insufficient, 
out  of  the  real  estates  of  his  father,  in  respect  of  the  acts  of  equitable  waste 
I  before  mentioned. 

The  defendant,  Sackville  Lane  Fox,  the  late  duke's  son-in-law  and  one  of 
I  the  executors  of  his  will,  stated  in  his  answer,  that  he  had  been  informed  and 

t  believed  that  the  expense  of  keeping  Eeeton  Hall,  as  well  as  Hornby  Castle, 

I  in  repair,  being  too  great  for  the  income  of  the  late  duke's  estate,  that  nobleman, 

I  after  much  consideration  and  consulting  many  members  of  his  family,  and 

>  obtaining  the  best  advice  he  could,  decided  that  it  would  be  wise,  for  the 

I  benefit  of  the  family,  that  Keeton,  as  a  &mily  residence,  should  be  given  up, 

and  that  the  haU  should  be  pulled  down ;  and  that  thereupcm  it  was  pulled 
down,  and  the  materials,  or  some  of  them,  sold ;  and  some  of  the  timber  was 
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cut  down  and  sold,  and  a  fann-house,  with  suitable  barns  and  outbuildings, 
was  built,  and  the  park  was  converted  into  a  farm,  consisting  of  538  acres,  and 
let  for  a  rent  of  764Z.  per  annum,  in  which  said  alterations,  as  well  as  in 
draining  and  other  lasting  improvements  at  Eeeton,  and  on  other  parts  of 
the  settled  estates,  of  which  the  plaintiff  was  then  in  possession,  the  late  duke^ 
as  the  defendant  had  been  informed  and  believed,  laid  out  a  sum  of  money 
exceeding  by  many  thousand  pounds  the  value  of  the  said  materials  and  of  the 
timber  cut  down.  ITiere  was,  however,  no  evidence  in  support  of  that  state- 
ment, except  that  Lord  Grodolphin,  the  late  duke^s  brother,  deposed  that  he 
was  of  opinion,  at  the  time  that  Keeton  Hall  was  pulled  down,  that,  throwing 
out  of  consideration  the  legality  or  illegality  of  the  measure,  it  was  a  matter  of 
prudence,  under  the  then  existing  circumstances,  and  as  far  as  the  late  duke  was 
concerned,  that  the  same  should  be  pulled  down,  two  families  having  then 
become  united  into  one,  and  the  late  duke  not  having  for  his  station  a  large 
net  income,  and  being  possessed  of  another  considerable  house  in  the  same 
county,  within  one  hunared  miles  of  Keeton.  His  lordship  added,  ^^  It  is  a 
different  question  how  far  it  was  prudent  to  pull  down  the  said  mansion, 
having  regard  to  the  interests  of  the  Leeds  family  generally,  and  I  am  not 
aware  that,  at  the  time  of  that  step  being  taken,  I  had  occasion  to  weigh  the 
considerations  affecting  the  family  gener^ly,  or  that,  in  forming  an  opinion 
upon  the  prudence  or  imprudence  of  pulling  down  the  said  house,  I  looked 
beyond  the  said  late  duke*s  situation.  I  cannot  state,  as  to  my  recollection  or 
belief,  whether  I  expressed  any  opinion  upon  the  subject  of  pulling  down  the 
said  mansion  to  the  late  duke.  I  have  no  recollection  of  my  consent  to  that 
step  having  been  asked ;  and  my  belief  is,  that,  at  all  events,  it  was  never 
asked  in  a  formal  way."*^ 

Mr.  Sackville  Lane  Fox  further  stated  in  his  answer,  that  the  recovery  deeds 
of  May,  1819,  having  been  executed,  and  the  recoveries  suffered,  and  the 
estates  thereby  resettled  as  before  mentioned,  and  the  arrangement  thereby 
made  with  respect  to  the  estates,  between  the  late  duke  and  the  plaintiff,  having 
been  confirmed  and  acted  upon  as  before  mentioned,  and  such  resettlement  and 
confirmation  having  taken  place,  as  the  defendant  believed,  with  a  knowledge 
on  the  part  of  the  plaintiff  of  the  alleged  act  of  waste,  the  plaintiff,  if  he  ever 
had  any  right  to  compensation  in  respect  of  such  waste,  was  absolutely  barred 
of  and  from  such  right ;  moreover,  that,  having  regard  to  the  negotiations  for 
a  further  resettlement  of  the  estates,  and  the  proposals  and  correspondence  with 
reference  thereto,  and  to  the  terms  thereof,  ana  to  the  fact  that  those  negotiations 
were  finally  broken  off  as  long  ago  as  the  year  1834  or  18S5,  and  to  the  several 
other  facts  and  circumstances  thereinbefore  stated,  the  plaintifi^  must  be  held  to 
have  since  acquiesced  in  and  assented  to  the  propriety  of  the  alleged  acts  of 
waste,  and  that  for  that  reason  also  the  plaintiff  was  absolutely  barred  of  and 
from  all  ri^ht  whatever  to  demand  any  compensation  in  respect  of  such  waste, 
if  he  ever  had  any  such  right,  which  the  defendant  did  not  admit. 

Bethell  and  Lloyd,  for  the  plaintiff,  supported  the  decree  of  the  Vice-Chan- 
cellor, and  contended  that  the  pulling  down  the  mansion,  felling  the  ornamental 
timber,  and  converting  the  site  of  th^  mansion  and  the  park  into  a  farm,  were 
clearly  acts  of  equitable  waste,  for  which  the  late  duke's  estate  was  liable  to  make 
compensation  to  the  remainder-man  ;  that  the  present  duke  was  not  bound  to 
enforce  his  claim  to  compensation  until  the  determination  of  the  particular 
estate,  as  there  were  many  ways  in  which  the  late  duke  mi^ht  have  made  com- 
pensation to  the  remainder-man  for  the  waste  done.  Besides,  negotiations  had 
Deen  going  on  from  time  to  time,  during  the  father^s  life,  upon  the  subject. 
This  alone  would  have  been  sufiicient  to  have  kept  alive  tne  duke^s  claim. 
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They  cited  The  Bishop  of  Winchester  v.  Knighi  (1  P.  Wms.  406),  (a)  and 
Bennett  v.  Colley  (2  MyL  &  Keen,  226).(6) 

Stuart^  James  Parker^  itnd  G.  L.  Russell^  for  the  defendants,  the  executors 
of  the  late  duke,  contended  that  the  property,  as  altered,  was  more  beneficial 
to  the  plaintiff,  having  been  converted  from  an  expensive  mansion  into  a  pro* 
perty  producing  upwards  of  700/.  a  year ;  that  the  plaintiff  had  acquiesced  in 
the  altered  state  oi  the  property,  by  executing  deeds  and  charges  relating  to  it 
during  many  years,  and  that  he  could  not  now  claim  compensation.  A  consi- 
derabk  sum  had  been  raised  by  mortgage  of  the  estate  for  the  plaintiff's  per- 
sonal  benefit.  They  cited  and  referrra  to  Lansdoume  v.  Lansdowne  (1  Jac. 
&  W.  623)  ;  (c)  Barry  v.  Barry  (1  Jac.  &  W.  661) ;  (d)  Jston  v.  Aston  (1  Ves. 
264);  (e)  Partenchev.  Powlet  (2  Atk.  888) ;  (/)  Smythe  v.  Smythe  (2  Swans. 
261) ;  (g)  Hotoorth  v.  Deem  (1  Eden,  861) ;  (7*)  Stratford  v.  Lord  Aldborough 
(1  Bea.  228) ;  (t)  PickeHng  v.  Lord  Stamford  (2  Ves.  581).  {k) 

Bethell,  in  reply. 


(a)  TAe  Bishop  of  Winchater  ▼.  Knight  (1  Peers 
Wms.  406),  Hilary  Term,  1717.— Lord  Coiwper,  C, 
in  the  jadgment  io  this  case  is  reported  to  have 
said, ''  It  would  be  a  reproach  to  equity  to  say, 
where  a  man  has  taken  my  property,  as  my  ore  or 
timber,  and  disposed  of  it  in  his  lifetime,  and  dies, 
Uiat  in  this  case  I  mast  be  without  remedy. 

*Mt  is  true,  as  to  the  trespass  of  breaking  up 
meadow,  or  ancient  pasture-ground,  it  dies  with  the 
person ;  but  as  to  the  property  of  the  ore  or  timber, 
It  would  be  clear  even  at  law,  if  it  came  to  the  ex- 
ecutor's hands,  that  troTcr would  lie  for  it;  and  if 
it  has  been  disposed  of  in  the  testator's  lifetime, 
the  executor,  if  assets  are  left,  ought  to  answer  for 
it;  but  it  is  stronger  in  this  case,  by  reason  that 
the  tenant  is  a  sort  of  fiduciary  to  the  lord,  and  it 
U  a  breach  of  the  trust  which  the  law  reposes  in  the 
tenant,  for  him  to  take  away  the  property  of  the 
lord ;  so  that  I  am  clearly  of  opinion  the  executor 
in  such  case  is  answerable." 

(b)  Bennett  ▼.  CoUey  (2  Myl.  &  K.  235),  Dec. 
13,  14,  16,  1833.— A  testator  devised  a  freehold 
estate  to  A.  for  life,  with  remainder  to  his  first  and 
other  sons  in  tail  male ;  and  he  directed  that  a 
church  lease  which  he  held  for  twentj-one  years, 
renewable  every  seventh  year,  should  be  regularly 
renewed  by  the  persoos  successively  possessing  the 
freehold  estate  under  his  will,  and  be  enjoyed 
together  with  the  same.  A.  omitted  to  renew  in 
proper  time,  and  the  lease  expired  in  1798.  A.'s 
eldest  son  came  of  age  in  1800,  and  tiiereupon 
joined  with  his  father  in  suifering  a  recovery  of  the 
freehold  estate.  A.  died  in  1830,  and  in  1831  the 
son  filed  his  bill,  praying  compensation  fbr  the 
loss  of  the  lease  out  of  his  father's  assets :  Lord 
Brougham,  C.  held  that  there  was  no  such  laches 
or  acquiescence  on  the  part  of  the  plaintiiT  as  to 
debar  him  of  his  equitable  remedv. 

(c)  Landioume  v.  Lantdowne  (1  Jae.  &  W.  523), 
June  28, 1820.— Sir  Thomas  Piumer,  M.  R.,  refused 
to  decree  an  account  against  the  representative  of 
tenant  for  life,  without  impeachment  of  vraste,  of 
dilapidations  permitted  by  him  la  and  about  the 
mansion-house. 

(d)  Barry  v.  Barry  (I  Jac.  &  W.  651),  August, 
1820. — Lord £idon,C. refused  to  giant  an  injunction 
to  stay  waste,  the  acts  of  waste  committed  being 
trivial,  and  the  plaintiff's  proceeding  having  been 
dilatory. 

(e)  Atton  V.  Aston  (1  Yes.  264),  June  26,  1749.— 
Lord  Hardwicke,  C,  in  this  case  said,  « that  the 
Court  ought  in  general  to  grant  an  injunction 
against  tenant  for  life,  without  impeachment  of 


waste,  fbr  cutting  down  any  timber  not  full  grown  or 
proper  for  building  ;  or  any  thing,  the  doing  of  which, 
might  be  a  spoil  or  prejudice  to  the  estate  for  the 
future.  Something  of  that  kind  might  be  wished 
for ;  but  it  is  in  general  difficult  to  attain  and  in- 
convenient to  do  it."  His  lordship  also  decided  the 
owner  of  a  charge  is  not  to  be  presumed  to  have 
released  it  by  permitting  it  to  run  largely  in  arrear ;, 
nor  without  proof  to  be  suspected  of  so  doing  to 
prejudice  those  in  remainder. 

00  Parteriehe  v.  PowUt  (2  Atk.  383),  August,. 
1742.— Lord  Hardwicke,  C.  said,  notwithstanding 
tenant  for  life  is  without  impeachment  of  waste,  he 
shall  be  obliged  to  keep  tenants'  bouses  in  repair, 
unless  the  clmrge  is  excessive,  and  shall  not  suffer 
them  to  run  to  ruin. 

(9)  Smythe  v.  Smythe  (2  Swanst.  251),  May  28, 
1818. — LordEldon,  C.  decided  that  a  tenant  for  life, 
without  impeachment  of  waste,  is  not  restrained 
from  felling  trees  fit  for  the  purposes  of  timber, 
tiiough  young,  and  not  such  as  would  be  felled  in  a 
course  of  husband-like  management  of  the  estate. 

(A)  Howorth  y.Deem  (1  Eden,  351),  June,  1768.— 
Where  a  mother  who  was  tenant  for  life,  vrith  re- 
mainder to  her  son  in  fee,  who  was  under  age,, 
covenanted,  on  his  marriage,  that  they  would  settle 
within  two  years  an  estate  on  the  heirs  male  of  the 
marriage,  a  bill  for  specific  performance,  by  de- 
creeing a  strict  settlement,  was  dismissed  by  Sir 
Robert  Henly,  Lord  Keeper ;  and  even  if  it  had^ 
appeared  that  there  had  been  a  sufficient  covenant 
for  that  purpose,  a  great  length  of  time  having 
elapsed,  and  none  of  the  parties  having  asserted 
thdr  rights,  the  Court  would  not  have  interfered. 

(0  Stratford  y.  Lord  Aldborough  {\  Beattie,  228), 
November,  1828.— Lord  Plonkett,  (>)  Chancellor  of 
Ireland,  said  in  this  case,  that  if  equity  were  to  adopt 
as  a  general  rule,  that  no  lapse  of  time  would  pre- 
clude its  interference,  it  would  introduce  a  principle 
that  must  work  infinite  mischief  to  the  peace  and 
safety  of  families. 

{k)  Pickering  v.  Lord  Stanford,  May,  1795.— 
Upon  the  report,  the  special  circumstances  afford- 
ing no  presumption  of  a  release,  an  issue  being  de- 
clined, the  accounts  being  clear,  the  trustees  not 
being  called  on  to  refund  what  had  been  applied, 
and  the  widow  being  barred  by  the  will,  or  her  right 
of  election  having  become  impracticable,  so  much  of 
the  personal  residue  bequeathed  to  the  charity  as 
was  secured  on  mortgage,  was,  notwithstanding  the 
length  of  time,  decreed hy  Lord  Loughborough,  C, 
to  the  next  of  Un,  with  interest  from  the  filing  of 
theUU. 
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JfAdgment, — Naoember  90, 1846. 

The  LORD  CHANCELLOR.— I  have  looked  through  the  papers  in  this 
case,  not  from  any  doubt  I  entertained  during  the  argument,  but  in  order  to 
see  whether  any  thine  suggested  itself  beyond  what  had  struck  my  mind  at  the 
time  it  was  discussed;  the  result,  however,  has  only  been  to  confirm  the  opinion 
I  then  formed,  that  there  is  no  ground  for  impeaching  this  decree.  The  claim 
is  for  an  account  of  equitable  waste  conmiitted  by  the  plaintiff's  father,  while 
in  possession  of  the  family  estates  as  tenant  for  life.  An  old  jhrnily  mansion- 
house  was  demolished  and  a  quantity  of  timber  in  the  park,  admitted,  to  acer- 
tain  extent  at  least,  to  have  been  ornamental  timber,  was  cut  down.  Whether 
that  was  a  judicious  arrangement  or  not  for  the  family  it  is  quite  immaterial  to 
inquire,  for  a  tenant  for  life  has  no  right,  whatever  may  be  his  opinion  upon 
that  point,  to  alter  the  nature  of  prcmerty  belonging  to  another  person,  and 
therefore,  even  admitting  all  that  is  alleged  by  the  defendants  as  to  that,  the 
owner  of  the  estate  is  entitled  to  be  reimbursed  the  proceeds  of  that  equitable 
waste.  As  to  the  general  right,  therefore,  of  die  duke  to  compensation  for  the 
waste  committed  upon  his  estate,  there  is  no  doubt;  the  only  question  is,  wbe* 
ther  any  thing  has  occurred  to  deprive  him  of  that  right  ?  Several  grounds 
were  suggested  for  that  purpose  :  First,  acquiescence.  Now  acquiescence  is  not 
the  term  which  ought  to  be  used.  If  a  party,  having  a  right,  stands  by  and 
sees  another  dealing  with  the  property  in  a  manner  inconsistent  with  that  right, 
and  makes  no  objection  while  the  act  is  in  progress^  he  cannot  afterwards  oonw 
plain.  That  is  the  proper  sense  of  the  word  acquiescence.  In  that  sense,  how- 
ever, there  is  no  acquiescence  here,  for  the  act  was  done  when  the  present  duke 
was  a  minor,  and  when  if  he  had  knowledge  or  means  of  knowledge,— and  he 
does  not  appear  to  have  been  of  an  age  for  that,— nothing  of  acquiescence  can 
be  imputed  to  him.  The  defence,  therefore,  which  is  really  intended  to  be  set 
up,  is  not  acquiescence,  but  release  or  abandonment  of  the  party^s  right.  For 
that  purpose,  however,  it  is  not  only  necessary  to  shew  that  the  plaintiff  knew 
of  the  acts  of  waste  having  been  committed,  but  that  he  knew  of  the  rights 
which  they  gave  him  against  his  fSather,  and  that,  having  such  knowledge,  be 
did  some  act  amounting  to  a  release  of  that  right  But  the  only  evidence  of 
knowledge  on  the  part  of  the  duke^  that  he  h^  a  claim  of  a  pecuniary  nature 
ajgainst  his  father  m  respect  of  these  acts,  is  what  took  place  during  the  nego- 
tiation between  them  for  a  settlement  of  their  disputes ;  and  if  that  negotiation 
had  been  carried  to  a  conclusion,  and  there  had  \)een  any  arrangement  of  pro- 
perty consequent  upon  it,  the  circumstance  of  the  plaintiff's  concluding  that 
arrangement  without  bringing  forward  a  claim  which  he  knew  to  be  outstanding 
against  his  father  might  have  been  urged  as  a  release  of  it.  But  the  negotia- 
tion in  fact  ended  in  nothing ;  no  arrangement  of  property  was  made  as  the 
result  of  it,  and  therefore  the  evidence  only  shews  that  at  that  time  this  claim 
was  known  to  exist  as  one  which  the  present  duke  might  make  against  the  pro- 
perty of  his  father.  That  cannot  be  said  to  amount  to  an  abandonment  or 
release  of  a  previously  existing  equitable  right.  Then,  as  to  compensation, 
that  entirely  fails ;  and  therefore  it  is  not  necessary  to  discuss  what  might  or 
might  not  amount  to  compensation,  by  which  I  mean  (because  beyond  that  it 
cannot  be  argued)  the  application  towards  the  improvement  of  the  estate  of  the 
tenant  in  tail,  of  the  proceeds  of  the  equitable  waste,  either  directly  or  imme- 
diately afterwards,  and  arising  out  of  the  prior  transaction ;  for  there  is  not 
only  no  evidence  of  such  application,  but  on  looking  at  the  answer,  I  find  no 
such  case  even  suggested.  Nothing  therefore  remains  but  the  question  of  time. 
That  has  been  the  point  principally  relied  upon,  and  no  doubt  a  great  many 
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years  have  elapsed  since  the  waste  was  committed  ;  but  mere  lapse  of  time  is 
nothing  until  you  ascertain,  by  reference  to  the  situation  and  circumstances  of 
the  parties,  when  it  began  to  run  against  the  title  of  the  claimant.  Now  two 
periods  were  here  suggested :  first,  the  time  when  the  present  duke  attained 
twenty-one,  which  was,  I  think,  in  the  year  1819.  There  is  nothing  whatever 
to  shew  me  at  that  time  he  knew  of  his  right ;  nor  is  that  material,  because 
where  the  statutable  time  has  run,  there  is  no  exception  to  it,  whether  the  party 
knows  of  his  right  or  not.  But  here  the  answer  to  the  argument,  as  to  time, 
is,  that  the  property  did  not  fall  into  possession  until  the  year  1838,  when  the 
tenant  for  life  who  committed  the  waste  died.  Until  that  time  the  plaintiflrs 
right  was  a  mere  contingency ;  if  he  had  died  before  his  father,  it  was  gone,  and 
it  was  only  on  the  death  of  his  father  that  he  became  absolutely  entitled,  as 
tenant  in  tail,  to  the  proceeds  of  that  part  of  the  estate  which  had  been  impro- 
perly converted  into  money  by  the  tenant  for  life.  Now  I  in  vain  asked  for 
authorities  to  shew  that,  under  these  circumstances,  a  party  whose  estate 
becomes  vested  in  possession  on  the  death  of  the  tenant  for  life,  is  to  be  barred 
of  his  equity  if  the  tenant  for  life  lives  twenty  years  after  the  time  when  he 
committed  tne  waste.  No  such  case  was  produced— none  certainly  exists.  The 
rule  of  law  is  quite  the  other  way.  The  second,  third,  fourth,  and  fifth  sections 
of  the  statute  8  &  4  Wm.  4,  c.  27,  all  apply  more  or  less  to  the  subject,  and 
they  all  give  to  the  tenant  in  tail  his  remedy,  from  the  time  at  which  his  estate 
vests  in  possession.  Indeed,  whether  this  case  be  considered  as  within  the  sta- 
tute, or  whether  it  is  to  be  governed  by  the  rule  that  equity  follows  the  law,  it 
would  be  strange  if,  where  an  act  of  forfeiture  has  been  committed  by  a  tenant 
for  life,  the  tenant  in  tail  is  not  bound  to  enter  for  the  forfeiture,  but  may  have 
twenty  years  from  the  time  when  his  own  estate  vests  in  possession  ;  and  yet  the 
moment  you  convert  a  legal  right  into  an  equitable  right,  that  is  to  say,  the 
moment  you  divert  part  of  the  estate  from  its  proper  purpose  by  an  act  of 
equitable  waste,  the  tenant  in  tail  should  be  barred  by  the  lapse  of  twenty 
years  from  the  time  when  the  waste  was  committed.  If  eauity  is  to  follow  the 
law,  this  Court  is  bound  to  adopt  the  rule  which  the  statute  has  laid 
down,  and  to  allow  the  same  time  for  making  a  claim  of  this  kind  which 
the  statute  gives  for  making  a  claim  to  the  lana  itself.  Consistent  with  this 
is  the  rule  as  laid  down  by  Lord  Hardwicke  in  Kemp  v.  Westbrook  (1  Ves. 
sen.  278),  (a)  recognized  by  Lord  Brougham  in  Bennett  v.  Col  ley  (2  M.  &  K. 
5B26),  leaving  no  doubt  upon  my  mind  that  this  case  is  within  the  ordinary 
rule,  that  time  does  not  oegin  to  run  against  a  tenant  in  tail  until  his  estate 
vests  in  possession.  These  are  the  only  grounds  on  which  this  claim  to  com- 
pensation was  resisted  on  the  part  of  those  who  represent  the  estate  of  the 
tenant  for  life.  I  am  of  opinion  that  they  all  fail,  and  that  the  appeal  must 
be  dismissed  with  costs. 

(a)  K€n^y.We9tbrook{iyeM,^S).  July,  1749.—  tenant;  and  if  becomes  within  his  time  after  the 
IflOra  Hardwicke,  C.  decided  that  a  remainder -man  remainder  attached,  the  Statute  of  Limitations  will 
if  not  bound  to  enter  on  forfeiture  of  the  particular     not  bar. 
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THE  LORD  CHANCELLOR'S  COURT. 
December  11  and2\^  1846. 

JOEDAV  V.  JOKBS.  (o) 

Married  woman — Deed^-^wri§dictiaiL 

The  Cnart  ha$  never  exereUed  the  power  ofoompeOing  a  married  worn/an  to  execute  a  deed  which  dee$ 
not  relate  to  her  eeparate  estate, 

MRS.  JONES,  one  of  the  defendants  in  this  suit,  had,  before  her  marriage^ 
deposited  with  the  plaintiff  the  title-deeds  of  certain  freehold  property  of 
which  she  was  mortgagee  in  fee.  The  plaintiff*  had  filed  his  bill  for  foreclosure 
of  the  mortgage,  or  for  a  sale,  and  by  the  decree  it  was  directed  that  the  estate 
should  be  sola,  and  that  all  proper  parties  should  join  in  the  conveyance.  The 
estate  was  sold,  and  the  purchase-money  paid  into  court,  but  Mrs.  Jones  and 
her  husband  refused  to  execute  the  oonyeyance.  Vice-Chancellor  WigrBm 
made  an  order,  the  12th  general  order  of  Soth  August,  1841,  directing  that 
Mrs.  Jones  should,  within  four  days  after  service  of  the  order,  execute  the 
conveyance  in  pursuance  of  the  decree,  and  acknowledge  it  under  the  Act  for 
taking  acknowledgments  of  married  women  (8  &  4  Wm.  4,  c.  74). 

Cooper  and  Saunders  now  moved,  by  way  of  appeal,  to  discharge  so  much 
of  the  order  as  directs  Mrs.  Jones  to  execute.  They  contended  that  the  Court 
had  no  power  to  enforce  its  process  of  contempt  by  attachment  against  a  married 
woman,  and  consequently  would  not  make  a  vain  order.  The  only  way  in 
which  a  married  woman  conveyed  an  estate  before  the  Fines  and  Recoveries* 
Abolition  Act  was  by  a  fine,  and  now  she  conveys  by  the  statutable  deed ;  but 
in  both  cases  it  is  essential  that  her  act  should  be  a  voluntary  one.  There  was 
no  case  in  which  a  married  woman  had  been  committed  for  refusing  to  execute 
a  deed.  That  the  Court  would  not  always  enforce  against  the  husband  a 
covenant  that  his  wife  should  join  in  a  conveyance,  lest  he  might  put  a  con- 
straint upon  his  wife.  Sumen^s  Vendors  and  Purchasers,  10th  ed.  c  4^ 
sec.  S,  p.  SS3 ;  Outram  v.  Mound  (4  Vin.  Abr.  208,  pi.  4} ;  (6)  Emery  ▼. 
Waee  (8  Ves.  606) ;  (c)  Daniel  v.  Adams  (Ambler,  496) ;  (rf)  Dacies  r. 
Jones  (1  New  Rep.  267)  ;  (e)  Martin  v.  MUcheU  (2  Jac.  &  Walk.  426).  (/) 

Giffard  contended  that  all  the  cases  mentioned  related  to  cases  in  which  the 
husband  had  agreed  to  sell  the  wife's  estate ;  and  that  it  was  only  to  ascertain 

(a)  Reported  by  R.  G.  Wblford,  Esq.,  Btrris-  pHoate  contract,  for  more  than  the  piiee  they  re* 

ter-at-law.  quired:  the  buyer  shall  not  compel  apecific  per« 

{b)^  Outram  v.  Round  (4  Yin.  Abr.  203,  pi.  4).—  formanee. 

liord  Cowper,  C.  in  this  case  thought  it  was  a  great  Husband  deliTering  his  ^fe's  compliments  in  a 

breach  upon  the  wisdom  of  the  law,  which  secures  letter  to  the  agent  is  no  proof  of  her  joining  Sa 

the  wife's  lands  from  being  aliened  by  the  husband  giving  authority  to  agent. 

without  her  free  and  voluntary  consent,  to  lay  a  («)  Dories  v.  Janes  (1  New  Rep.  267).    May  24, 

necessity  upon  the  wife  to  part  with  her  lands,  or  1805.— Sir  James  Mansfield,  C.  J.  said,  **  Nothing 


otherwise  to  be  the  cause  of  her  husband's  lying  can  be  more  absurd  than  to  allow  a  married  y 

in  prison  all  his  days.  to  be  compelled  to  levy  a  fine  through  the  fear  of 

(c)  Emery  v.  Wase  (8  Ves.  505).  May  7, 14,  20,  her  husband  being  sued  and  thrown  into  gaol,  when 
21,  1803.— Lord  EldoD,  C.  in  this  case  observed,  the  general  principle  of  law  is,  that  a  married 
that  **  the  policy  of  the  law  is,  that  a  wife  is  not  to  woman  shall  not  be  compelled  to  levy  a  fine. 

part  with  her  property  but  by  her  own  spontaneous  (/)  Mariiny.  MUcheU  {2  Jac.  &  Walk.  425).    Feb. 

and  free  will."  ]7,  18,  24,  Dec.  6,  23,  1820.— Sir  Thomas  Plumer, 

(d)  Daniel  v.  Adams  (Ambler,  495).  1765.  Sir  M.  R.  said,  in  the  judgment  of  this  case,  "  With  a 
Thomas  Sewell,  M.  R. — Baron  and  feme,  having  married  woman  there  can  be  no  binding  contract ; 
joint  power  .to  sell  an  estate  of  the  wife's,  give  the  instrument  is  not  good  as  an  agreement,  thea 
authority  to  an  agent  to  sell  by  auction :  he  sells  by  how  can  it  be  said  to  bind  her  ? " 
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that  she  executed  a  deed  without  being  influenced  by  marital  control  that  a 
separate  examination  was  required.  That  it  would  paralyze  the  Court  in  the 
execution  of  many  decrees,  if  a  married  woman  could  not  be  compelled  to 
execute  a  proper  conveyance.  There  was  nothing  in  the  Act  by  which  process 
of  contempt  was  regulated  (1  Wm.  4,  c.  86,  sec.  16,  rule  16)  to  give  colour  for 
the  exemption  of  married  women  from  its  operation. 

Cooper,  in  reply,  suggested  that  the  parties  might  have  obtained  an  order 
for  another  person  to  execute  the  deed,  under  the  Trustee  Act  (1  Wm.  4, 
ctJO). 

The  LORD  CHANCELLOR.— When  it  has  been  shewn  that  the  married 
woman  is  a  trustee,  there  will  no  longer  be  any  difficulty.  It  is  new  to  me  to 
learn  that  there  is  any  difiiculty  as  to  the  jurisdiction  of  this  Court  in  compelling 
a  married  woman  to  execute  a  conveyance  pursuant  to  a  decree.  Thedimculty 
is,  that  the  order  compels  her  to  do  that  wnich  the  statute  says  shall  be  volun- 
tary. There  is  no  doubt  that  all  the  rules  requiring  the  execution  of  deeds  by 
married  women  to  be  voluntary  are  intended  to  protect  them  against  their 
husbands.  I  understand  that  the  same  question  came  before  me  when  I 
formerly  held  the  great  seal,  and  that  I  then  decided  it.  I  will  direct 
inquiries  to  be  made  as  to  what  was  done  in  that  case,  before  I  give  judgment.. 

December  21, 1847. 

The  LORD  CHANCELLOR— I  have  been  furnished  with  a  note  of  the 
case  of  Foxon  v.  Fotvon  (1886),  the  case  to  which  I  before  referred,  and  in 
which  the  same  question  occurred.  In  that  case  I  concurred  with  the  opinion 
to  which  the  Master  of  the  Rolls  had  come,  that  this  Court  has  no  autnority 
to  make  such  an  order  as  this  against  a  married  woman.  I  am  of  opinion  that 
the  conclusion  come  to  in  that  case  was  correct,  and  shall  decide  in  the  same 
way  in  this  case.     The  order  of  the  Vice-Chancellor  must  be  discharged. 

J!  Note.— See  King  v.  Leech  (2  Hare,  67),  in  which  a  mortgagor  abroad  was 
^  to  be  a  trustee  within  1  Wm.  4,  c.  60.] 


THE  LORD  CHANCELLOR'S  COURT. 

January  18, 1844,  and  February  26, 1846. 
MoRRALL  «.  Sutton,  (a) 

yfUl-^ConstnicHon — Inconsistent  gifts — Btdes  ofiMterprdatiim-^Inteniion. 

The  rtdes  hy  which  clauses  of  a  wiU,  which  are  plainly  inconsistent,  should  be  construed,  considered. 
Which  of  such  inconsistent  clauses  shall  be  refected  must  be  governed  by  the  intention  of  the  testator 
as  apparent  upon  consideration  of  the  whole  unlL 

THIS  was  an  appeal  from  the  judgment  of  the  Master  of  the  Rolls,  upon 
the  construction  of  the  will  of  Edward  Lloyd ;  and  the  question  was 
whether  Sarah  Calcott  the  younger  took,  under  the  will,  a  life  estate  only  in 
certain  leasehold  property,  or  whether  she  took  an  absolute  interest.     The  case 
(a)  Reported  by  R.  6.  Wxlfokd,  Esq.,  Barriiter-at-law. 
T  8 
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had  been  twice  argued  before  the  Master  of  the  Rolls,  (a)  and  it  now  came  hj 
way  of  appeal  to  tnis  court,  and  was  argued  before  the  Lord  Chancellor  (Laid 
Lyndhurst),  assisted  by  Mr.  Baron  Pance  and  Mr.  Justice  Coleridge. 

Edward  Lloyd  by  his  will,  which  was  dated  in  1789«  gave  a  leasdiold  estate 
in  the  following  terms : — 

<^  I  give  and  bequeath  unto  Ann  Elizabeth  Waring,  Sarah  Calcott  the  dder^ 
and  Mary  Spencer,  aU  my  leasehold  estate  in  Gloucestershire,  held  under  the 
Dean  and  Chapter  of  Bristol,  to  hold  to  them  for  and  during  their  joint  natural 
lives,  and  the  life  of  the  longer  liver  of  them,  but  subject  nevertheless  to,  and 
charged  and  char^able  with,  the  following  annuities ;  that  is  to  say,  one  annuity 
of  20/.  a  year  to  Esther  Jerginson  during  her  life,  and  with  one  other  annuity 
of  20/.  a  year  to  Sarah  Jerginson,  daughter  of  the  said  Esther  Jergins(Xi» 
during  her  life,  and  with  one  other  annuity  of  10/.  a  year  to  Mrs.  Addenbrooke; 
which  several  annuities  I  do  hereby  direct  to  be  charged  on  my  estate  in 
Gloucestershire,  and  to  be  paid  half-yearly,  as  the  rents  of  the  said  estate  caa 
be  received,  without  any  deduction  for  taxes  or  otherwise ;  and  from  and  after 
the  decease  of  the  said  Ann  Elizabeth  Waring,  Sarah  Calcott,  and  Mary 
Spencer,  I  give,  devise,  and  bequeath  my  said  leasehold  estate  in  Gloucestershire!, 
subject  to  the  sidd  several  annuities  as  aforesaid,  to  the  said  Sarah  Calcott  the 
younger,  if  she  shall  be  then  living,  her  executors,  administrators,  and  assigns, 
subject  to  the  said  annuities  charged  thereon,  during  the  term  of  her  natural 
life ;  and  if  the  said  Sarah  Calcott  the  younger  die  in  the  lifetime  of  the  said 
Ann  Elizabeth  Waring,  Sarah  Calcott  the  elder,  and  Mary  Spencer,  leaving 
any  lawful  issue  of  her  body  that  shall  be  living  at  the  decease  of  the  survivor 
of  them,  the  said  Ann  Elizabeth  Waring,  Sarah  Calcott  the  elder,  and  Mary 
Spencer,  then  1  give  and  devise  and  bequeath  the  said  leasehold  premises,  from 

(a)  The  following  are  the  material  passages  from  naat  to  the  interest  which  is  claimed  should  Ik 

the  jndgpment  dellTered  by  the  Master  of  ti^e  RoUs  rejected. 

(Lord  Langdale),  November  26,    1841   (4  Bear.  In  a  case  like  this  it  is  imposdble  to  eome  to  a 

482)  : —  conclusion  entirely  satisfactory.    We  cannot  reaioiL 

Tlie  erents  contemplated  by  the  testator  were, —  upon  what  the  testator  might  have  done,  if  the  case 

First.  Sarah  Calcott  the  younger  dying  in  the  had    occurred   to  him.      A  will  so    inaocuratelf 

lifetime  of  the  preceding  tenants  for  life,  with  or  expressed  does  not  afford  the  means  of  clearly 

without  children.  ascertaining  the  general  intention ;  and  the  mode 

Secondly.  Her  surviving  the  three  tenants  for  in  which  the  residuary  gift  is  expressed  affords  no 

life.  evidence  of  the  intention  of  the  testator  in  the  par- 

If  she  died  in  the  lifetime  of  the  three,  leaving  ticular  clause  ;  and  what  is  still  more  unfortunate 

children  who  should  be  then  living  at  the  death  of  is,  that  neither  of  the  only  two  constructions  which 

the  survivor  of  the  three,  these  children  were  to  can  be  put  upon  the  words  will  have  the  effect  of 

take.  making  every  part  of  the  clause  clear  and  con- 

If  she  died  in  the  lifetime  of  the  three,  or  either  sistent.  The  plaintiff  contends  that  the  words 
of  them,  without  leaving  any  child,  there  was  a  gift  **  executors  and  administrators  "  have  a  just  ope- 
over,  ration  in  securing  the  legatee  as  tenant  for  life  a 

If  she  survived  the  three  tenants  for  life,  then,  proportion  of  the  fines  which  she  might  have  to  pay 

after  the  death  of  the  three  first  tenants  for  life,  the  on  renewal ;  and,  moreover,  that  the  words  **  during 

testator  bequeathed  the  leasehold  estate  (sulyect  to  her  natural  life,"  occurring  at  the  end  of  the  een- 

the  annuities)  to  Sarah  Calcott  the  younger,  her  tence,  are  entitled  to  great  weight, 

executors,  administrators,  and  assigns,  subject  to  The  defendants  contend, that  the  words ''during 

the  annuities  charged  thereon,  during  her  natural  the  term  of  her  natural  life ''   may  be  annexed 

life ;  and  it  is  upon  the  construction  of  this  clause  exclusively  to  the   immediately  preceding  words, 

that  the  question  depends.  ' '  subject  to  the  annuities  charged  thereon,"  so  as 

Primd facie,  the  words  ia  which  the  clause  is  ex-  to  intonate  no  more  than  that  the  legatees,  taking 

pressed  are  inconsistent ;  the  executors  and  admi-  an  absolute  interest,  were,  during  her  life,  to  ksc|^ 

nistrators  of  Sarah  Caloott  could  have  no  interest  down  the  chargws. 

ia  an  estate  limited  to  her  for  life  only.  There  are  o^eetions  to  both  these  views  of  the 

And  the  argument  on  the  one  hand  has  turned  case ;  but  on  the  best  consideration  I  have  beea 

upon  the  possibility  of  attributing  a  meaning  to  the  able  to  give  it,  and,  as  I  own,  without  being  able 

words  "  executors  and  administrators,"  which  may  entirely  to  satisfy  myself,  it  appears  to  me  that  the 

lie  consistent  with  the  limitation  for  life ;  and,  on  interpretation  in  favour  of  the  plaintiff  is  most  pro- 

the  other  hand,  upon  the  possibilibr  of  attributing  bable  and  most  consistent  with  the  rules  of  coa- 

to  the  words  *'  during  her  natural  fife  "  a  meanlntr  stmetion  and  with  the  rest  of  the  bequest,  and  I 

consistent  with  the  gift  of  an  absolute  interest;  and  tUak  that  the  dedavation  must  be  that  Sanii 

each  partv  has  contended,  that  if  the  words  be  irre-  Calcott  the  younger  took  only  an  estate  for  life, 
trievably  inconslBtenty  sach  ti  then  m  ace  lapvff- 
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and  after  the  several  deceases  of  the  said  Ann  Elizabeth  Waring,  Sarah  Calcott 
the  elder,  and  Mary  Spencer,  to  such  child  or  children  of  the  said  Sarah  Calcott 
the  younger  as  shall  be  then  living,  to  be  eaually  divided  between  them,  if 
more  than  one,  share  and  share  alike :  providea,  that  if  any  child  of  the  said 
Sarah  Calcott  the  younger  shall  be  then  dead  leaving  issue  then  living,  such 
issue  shall  be  entitled  to  the  same  share  as  his,  her,  or  their  parent  would  have 
been  if  then  living,  equally  between  them,  if  more  than  one.  But  if  the  said 
Sarah  Calcott  the  younger  shall  die  in  the  lifetime  of  the  said  Ann'  Elizabeth 
Waring,  Sarah  Cdcott  the  elder,  and  Mary  Spencer,  or  either  of  them,  without 
leaving  any  lawful  issue  of  her  body  that  shall  be  living  at  the  decease  of  the 
survivor  of  them,  the  said  Ann  Elizabeth  Waring,  Sarah  Calcott  the  elder, 
and  Mary  Spencer,  then  I  give,  devise,  and  bequeath  all  my  leasehold  estates 
in  Gloucestershire,  after  their  several  deceases  (but  subject  to  the  said 
annuities  to  Esther  Jerginson,  widow,  and  her  daughter  Sarah  Jerginson),  to 
the  said  Thomas  Jerginson,  the  son,  and  the  said  Charles  Morrall,  their  execu- 
tors, administrators,  and  assigns,  for  all  the  then  residue  of  my  said  leasehold 
interest  therein,  in  equal  shares  and  proportions. 

<<  And  it  is  my  will,  and  I  do  hereby  require,  that  the  person  or  persons  who 
fliball  be  possessea  of  the  said  leasehold  estate,  by  virtue  of  this  my  will,  shall 
renew  the  said  lease  as  often  as  occasion  shall  require,  and  not  permit  or  suffer 
the  same  to  be  forfeited  or  become  void,  and  that  the  expense  of  renewing  the 
same  shall  be  paid  by  and  out  of  the  rents  and  profits  of  the  said  premises  at 
the  time  of  renewal  tnereof,  without  prejudice  to  the  said  annuitants ;  and  that 
the  several  persons  entitled  to  the  rents  of  the  said  estate,  except  the  said 
annuitants,  snail  pay  a  proportion  of  such  expense,  according  to  the  amount 
of  their  respective  estates  and  interests  in  the  said  premises;  and  if  any 
or  either  of  such  persons  interested  (except  as  aforesaid)  shall  refuse  to  pay 
a  proportionable  share  thereof  as  aforesaid,  tnat  the  persons  in  possession  of  ttie 
said  premises  may  detain  and  deduct  the  same  out  ol  the  estate. 

Sarah  Calcott  the  younger  married  —  Sutton,  and  survived  the  three  tenants 
for  life. 

Kindersleyy  Wigram^  and  (?.  L.  Busaett^  for  the  plaintiff,  contended  that 
Sarah  Calcott  took  only  a  beneficial  life  estate,  and  that  the  absolute  estate 
first  given  to  her  was  only  to  enable  her  to  renew  the  leasehold  interest. 

Tiemeyy  BetbeU,  and  Chandleae^  for  the  def(mdants,  contended  t\^at  Sarah 
Calcott  took  the  leasehold  estates  absolutely. 

The  following  cases  were  referred  to  in  the  course  of  their  argument  :— 
Doe  dem.  Cotton  ▼.  Stenlake  (IS  East,  516) ;  (a)  Chambers  v.  Braili* 
ford  (19  Vesey,  686);  (6)  Spry  v.  Bromfield  (7  Mees.  &  Wei.  645;  » 
Sim.  534,  and  10  Sim.  94  and  9Mi) ;  (c)   Andrew  v.  Southhouse  (5  Term 

(a)  Doe  dem.  Cotton  ▼.  Bteidake  (12  Btet,  615).  rejeet  thOM  words,  or  raeh  uncertainty  from  their 

Jnty  3,  1810.    Lord  EUenboroof  h,  C.  J.— This  was  use,  that  no  efPeet  ean  be  gWen  to  them.*'    And 

n  dcyise  to  A.  and  her  heirs  dmiiig  their  Uvet,    A.  "the  mle  is,  that  words  are  not  to  be  rejected, 

had  two  children  before,  and  s  third  bom  after  unless  yon  cannot  by  any  possibility  give  tiiem  a 

making  the  will.    His  lorddiip  said,  that  an  inter-  rational  oonstmetion." 

pretation  of  a  will  which  would  exdnde  the  after-  (e)  Sprff  ▼.  Bromfieid  (7  M.  &  W.  546 ;  9  Sim. 

bom  child  from  taking,  is  alone  a  snfficient  reason  634,  and  10  Sim.  94,  S14).  January  30, 1841.  £x- 

againstit;  and  he  held  that  these  latter  words  were  chequer  of  Pleas.    Abinger,  L.  C.  B.,  Alderson, 

repugnant  to  the  others,  and  that  A.  took  an  estate  Gurney,  Maule,  BB. — A  testator  devised  his  real 

of  inheritance.  estates  at  B.,  after  the  decease  of  his  wife,  to  J.  B., 

(6)  Chambert  v.  BraO^ord  (19  Ves.  635).   No-  «•  but  at  his  death,  the  whole  to  J.  B.'s  wife  and 

▼ember  18  and  19,  1S16.    Lord  Eldon,  C— His  children,  and  which  children,  at  the  death  of  their 

lordship  in  the  judgment  of  this  case  said,  **  That  mother,  should  inherit  the  same  jointly  during  their 

which  is  the  construction  primd  facie  must   be  lives;  and  if  the  said  children  should  die  before  they 

adopted,  unless  there  is  such  an  impossibility  of  so  arrived  at  the  age  of  twenty-one,  the  testator  wUkd 

construing  the  will  as  can  autiioriie  the  Court  to  that  the  estates  should  go  to  H.  S.,  and  to  the  use 
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Rep.  292)  ;  (a)  Reece  v.  Steel  (2  Sim.  2SS)  ;  (5)  Doe  dem.  Leicester  v.  Biggs 
(2  Taunton,  118) ;  (c)  Smith  v.  Pybus  (9  Ves.  666) ;  (d)  Boon  v.  Comforih 
(2  Ves.  277)  ;  (e)  1  Jarman  on  Wills,  463 ;  2  Jarman,  747 ;  Doe  v.  Bi^s 
(2  Taunton,  209)  ;  (c)  ^yow/fe  v.  Gerard  (Cro.  Eliz.  626) ;  (/)  White  v.  barter 
(6  Burr.  2703 ;  S.  C.  Ambler,  701).  (<7)        .        .  . 

The  two  learned  judges,  having  differed  in  opinion,  delivered  their  opinions 
seriatim. 

Pabke,  B. — The  case  lies  in  a  very  narrow  compass,  and  depends  upon 
the  construction  of  one  clause  in  the  will  of  the  testator,  Edward  Lloyd. 
By  that  clause  the  testator,  after  bequeathing  three  annuities  together,  and 
charging  them  on  the  testator^s  Gloucestershire  estate,  gives  the  estate  to  three 
persons,  Ann  Elizabeth  Waring,  Sarah  Calcott  the  elder,  and  Mary  Spencer, 
for  their  lives ;  and  then  the  testator  proceeds  as  follows :  **  From  and  alter  the 
decease  of  the  said  three  persons,  I  give  and  bequeath  my  said  leasehold  estate 
in  Gloucestershire  (subject  to  the  said  several  annuities  as  aforesaid),  to  Sarah 
Calcott  the  younger,  if  she  shall  be  then  living,  her  executors,  administrators, 
and  assigns  (subject  to  the  said  annuities  charged  thereon),*" — in  a  parenthesis, 
"  during  the  term  of  her  natural  life."  And  the  question  is,  whether,  under 
this  clause,  Sarah  Calcott  the  younger,  who  survived  the  three  tenants  for  life, 
took  the  absolute  interest,  or  only  a  life-interest  in  the  leaseholds.  In  ascer- 
taining the  intention  of  the  testator,  or  rather  the  meaning  of  the  words  used 
by  him  in  this  clause,  we  must  apply  the  rules  of  construction  which  have  been 
established  for  the  purpose  of  attaining  as  great  a  degree  of  certainty  in  judicial 
decisions  as  the  nature  of  the  subject  admits.  These  rules,  so  far  as  they  are 
applicable  to  the  present  question,  are  admitted  to  be,  that  technical  words 


and  benefit  of  bim  and  bis  cbildren."  J.  B.  and 
^ife  bad  five  children,  one  of  whom  died  in  the  life- 
time of  the  testator,  another  died  after  bis  deatb 
under  twenty-one,  and  a  third  attained  twenty-one, 
and  died  unmarried  and  intestate.  The  two  sur- 
living  children,  after  the  death  of  the  testator's 
widow,  and  of  their  parents,  exeeuted  a  disposition 
under  the  3  &  4  Wm.  4,  c.  74,  for  barring  all  re- 
mainders in  the  estates  at  B. :  tbe  Conrt  beld  that 
these  two  children  took  an  estate  In  fee-simple,  as 
tenants  in  common,  in  the  estates  in  question. 

(a)  Andrew  v.  Southhouse  {5  Term  Rep.  292). 
Jane  4, 1793.  Kenyoo,  L.  C.  J.,  Ashharst,  Bulier, 
and  Grose,  JJ.— Tbe  Conrt  beld  that  a  devise  of 
testator's  lands  at  W.,  and  all  bis  interest  in  tbe 
estates  of  J.  C,  deceased,  to  L.  A.  for  life,  and 
after  L.  A.'s  decease,  to  E.  S.,  charged  witb  an 
annuity  to  J.  T.  for  life,  gives  a  remainder  in  fee 
to£.  S. 

Lord  Kenvon  in  bis  judgment  remarked,  that 
"  for  nearly  naif  a  century  it  has  been  tbe  wisb  of 
the  courts  to  give  effect  to  the  intention  of  the 
devisor  as  far  as  they  can.  It  has  frequently  been 
observed,  that  in  almost  every  case  where  tbe  words 
of  the  devise  have  been  so  restrained  as  to  give 
only  an  estate  for  life,  tbe  decision  lias  been  against 
what  may  be  supposed  to  have  been  the  private  in- 
tention of  the  devisor.  And  Lord  Mansfield  often 
said,  that  it  appeared  to  lum  that  persons  in  gene- 
ral, who  made  tbeir  own  wills,  thought  that  the 
same  words  were  sufficient  to  pass  an  estate  of 
inheritance  that  are  used  to  convey  a  mere  chattel 
interest.  Generally  speaking,  where  there  are  no 
words  of  inheritance  annexed  to  tbe  devise  of  lands, 
only  an  estate  for  life  will  pass,  unless  there  bo 
somftbiog  in  the  will  to  shew  that  the  devisor  in- 
lended  to  give  a  greater  estate.*' 

(6)  Reece 'w.  Steel  (2  Sim.  233).  March  17, 1828. 
Sir  L.  Shadwell,y.  C.  £.— In  this  case  his  Honour 


beld,  that  a  devise  to  A.  for  life,  and  to  her  heirs, 
the  issue  of  her  body  for  ever,  for  their  lives ;  and 
in  case  A.  has  no  son,  then  to  her  eldest  daughter  ; 
followed  by  a  proviso,  containing  a  devise  over  if  A. 
left  no  issue,  or  they  should  become  extinct,  creates 
an  estate  tail  in  A. 

(c)  Doe  dem.  Leieetter  v.  Biggs  (2  Taunt,  lis). 
June  21, 1809. — Mansfield,  C.  J.  in  tbe  judgment 
of  this  case  said,  '*  Tbe  general  rule  is,  that  if  thero 
be  a  repugnancy,  the  first  words  in  a  deed,  aad  the 
last  words  in  a  will,  shall  prevail.'* 

(d)  SmUh  V.  Pybus  (9  Ves.  566).  June  22  and 
23,  1804.  Sir  Wm.  Grant,  M.  R.— An  anaaityy 
part  out  of  tbe  general  assets,  part  specific,  upon 
the  intention,  out  of  the  funds,  some  perpetual, 
others  temporary,  was  to  be  divided  equally  between 
A.,  B.,  and  C,  and  their  heirs,  or  tbe  survivor  of 
them,  *'  in  tbe  order  they  are  now  mentioned." 

A .  dying  in  tbe  Ufetime  of  the  testatrix,  her  sbarey 
tbe  M.  R.  beld,  goes  to  B.  and  C.  equally;  the 
concluding  words,  *'  in  the  order,"  &c.,  being  re- 
jected as  repugnant. 

(e)  Boon  v.  Cartiforth  (2  Ves.  277).  May  IS, 
1751.— Lord  Hardwicke,  C.  in  this  case  decided 
that  if  there  are  contradictory  words  in  a  will  which 
cannot  be  reconciled,  some  must  be  rejected. 

(/)  SouUe  V.  Gerard  (Cro.  Elis.  525).— A  devise 
to  one  of  four  sons  and  his  heirs  for  ever ;  and  if  he 
die  vntMn  age,  or  toUhout  issue,  to  his  three  other 
sons  jointly.  The  devisee  bad  issue  a  daughter, 
and  died  within  age.  The  Conrt  adjudged  that  he 
took  an  estate  tail. 

{g)  White  v.  Barber  (5  Burr.  2703).  April  23, 
1771.— In  this  case  the  judges  of  the  King's  Bench, 
Mansfield,  Aston,  Willes,  and  Asburst,  certified 
that  a  provision  in  a  will  for  children  comprehends 
all  the  children,  whether  bom  before  or  after  tiie 
testator's  decease. 
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are  prima  facie  to  be  understood  in  their  strict  technical  sense ;  that  the  clause 
is,  if  possible,  to  receive  a  construction  which  will  give  to  every  expression  in 
it  some  effect,  so  that  none  may  be  rejected  ;  that  all  the  parts  of  the  will  are 
to  be  construed  so  as  to  form  a  consistent  whole ;  that  of  two  modes  of  con- 
struction, that  mode  is  to  be  preferred  which  would  prevent  an  intestacy ;  and 
that,  where  two  provisions  of  a  will  are  totally  irreconcilable,  so  that  they 
cannot  possibly  stand  together,  and  there  is  nothing  in  the  context  or  general 
scope  of  the  will  which  leads  to  a  different  conclusion,  the  last  shall  be  con- 
sidered as  indicating  a  subsequent  intention,  and  will  prevail.  (Co.  Litt.  112,  b.) 
It  was  argued,  indeed,  that  this  last-mentioned  doctrine  applied  only  to 
separate  clauses ;  but  that  is  not  so,  for  it  has  been  adopted  wnere  there  are 
inconsistent  expressions  in  the  same  clause,  as  in  Doe  dem.  Leicester  v.  Biggs 
(fiupra)j  where  the  devise  was  to  trustees,  "  to  pay  unto,  or  else  permit  and 
sufi^r  the  testator's  neice  to  receive  the  rents  ;^  ana  it  was  held  that  the  last 
words  vested  in  her  the  legal  estate. 

In  applying  the  above  rules,  the  counsel  on  each  side  contend  that  the  words  on 
which  they  respectively  rely  are  strictly  technical ;  and  it  is  true  they  are  equally 
technical ;  but  in  their  proper  legal  sense  they  are  quite  inconsistent  with  each 
other.  Counsel  of  both  parties  argue,  however,  that  these  expressions  are  only 
seemingly  contradictory,  and  each  side  contends  that  they  may  be  reconciled  so 
as  to  establish  the  claim  of  their  respective  clients.  The  appellant  argues  that, 
assuming  the  absolute  interest  in  the  term  to  be  given  to  Sarah  Calcott  by  the 
words  '^  to  her  executors,  administrators,  and  assigns,^  the  subsequent  words, 
<^  during  her  natural  life,^'  may  be  explained  to  mean,  that  she  should  be 
subject  to  the  annuities  for  her  natural  life,  and  so  should  be  personally  liable 
during  life  to  them,  though  the  lease  mi^ht  have  determined.  The  respondent's 
counsel,  on  the  other  hand,  insist  that  the  gift  of  the  estate  to  Sarah  Calcott, 
her  executors,  administrators,  and  assigns,  may  be  made  consistent  with  a  gift 
to  her  of  a  life-estate  only,  by  understanding  the  former  words  in  a  secondary 
and  imperfect  sense,  as  that  the  rents  of  the  estate  fallen  during  the  life  of  the 
legatee  should  devolve  on  her  executors ;  or  that  the  executors  should  have  a 
right,  after  her  death,  to  repay  themselves  any  advance  she  might  have  made 
for  renewal  of  the  leases,  as  provided  for  in  a  subsequent  clause ;  or  that  the 
legal  estate  was  given  to  her  and  her  executors,  and  the  beneficial  estate 
omy  for  life. 

There  are  ereat  difficulties  in  adopting  any  of  these  explanations.  That 
proposed  by  the  appellant,  besides  being  a  very  strained  construction,  requires 
us  to  reject  the  marks  of  parenthesis  which  are  clearly  visible  in  the  probate  of 
the  will,  and  which  shew  that  the  testator  means  the  sentence  to  be  read, 
passing  over  the  intermediate  words,  as  if  it  had  contained  a  gift  to  Sarah 
Calcott,  her  executors,  administrators,  and  assigns,  for  her  natural  life.  On 
the  other  hand,  all  the  modes  suggested  on  the  part  of  the  respondent  have 
more  or  less  of  inconsistency,  for  all  suppose  a  gift  to  executors  and  adminis* 
trators  of  a  person  during  life ;  that  all  of  them  make  the  words  superfluous  is 
not  a  serious  objection. 

It  is  then  contended  for  the  appellant,  that  the  context  in  the  will  affords  clear 
evidence  of  the  tesator^s  intention,  and  is  sufficient  to  enable  us  to  decide  between 
these  contradictory  provisions,  and  his  counsel  call  upon  us  to  adopt  the  construc- 
tion which  gives  the  legatee  the  absolute  interest.  The  part  of  the  context  in  the 
will,  on  which  reliance  is  placed  for  this  purpose,  is  that  which  immediately  follows, 
by  which  the  testator  provides,  that  if  Sarah  Calcott  died  in  the  lifetime  of  the 
three  tenants  for  life,  leaving  lawful  issue,  her  children  should  take  the  estate ; 
and  if  without  issue,  it  should  go  to  Jerginson  and  Morrall.     And  this  clause, 
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it  is  argued,  shews  an  intention  to  provide  for  the  issue  of  Sarah  Calcott,  and 
in  the  event  which  has  happened,  that  can  only  be  done  by  construing  the  clause 
in  question  to  give  the  absolute  interest  to  Sarah  Calcott,  which  would  enable 
her  to  provide  fot  her  children  by  resettlement  or  otherwise,  and  so  give  them 
an  indirect  benefit. 

I  admit  that  if  I  could  find  in  the  context  any  satisfactory  evidence  of  an 
intention  to  provide  for  the  issue  of  Sarah  Calcott  the  younger,  either  generally 
or  in  the  event  that  has  happened,  that  would  be  a  g;round  for  rejecting  tl^ 
latter  words,  which  give  her  an  estate  for  life,  and  retaining  the  former,  wnich 

S*ve  an  absolute  interest.  As,  for  instance,  to  put  the  clearest  case — supposing 
e  testator  in  his  will  had  recited  that  it  was  his  intention  to  provide  tor  the 
issue  of  Sarah  Calcott,  or  to  enable  her  to  provide  for  them,  in  any  event  that 
would  have  afforded  a  sufficient  ground  for  deciding  that  the  former  words 
expressed  the  testator^s  real  meaning,  and  the  latter  had  been  introduced  acci- 
dentally ;  and  of  course,  if  the  same  conclusion  could  be  fairly  drawn  from 
other  parts  of  the  will,  the  same  result  would  follow.  But  I  cannot  find  in 
the  context  any  indication  of  an  intention  to  provide  for  the  issue  p^nerally, 
but  only  to  provide  for  them  in  one  event,  that  is,  the  death  of  Sarah  Calcott 
the  younger  during  the  lives  of  the  three  tenants  for  life.  In  that  event,  he 
makes  a  provision  for  them  expressly,  and  not  by  giving  an  estate  to  the  mother 
to  enable  her  to  do  so ;  and  in  that  event  also  he  gives  an  interest,  on  the  failure 
of  issue,  to  Jerginson  and  Morrall ;  but  he  gives  none  to  them  if  Sarah  Calcott 
survives  the  tenants  for  life,  and  dies  without  issue.  He  certainly  did  not 
mean  to  give  a  contingent  benefit  in  any  event  to  Jerginson  and  Morrall, 
but  has  made  it  depend  upon  the  event  of  Sarah  Calcott  dying  before  the 
tenants  for  life.  How  can  we  say  that  he  had  not  the  same  intention  as  to  the 
children  ? 

'  Again,  if  there  had  been  a  general  intention  to  provide  for  the  children,  by 
giving  the  mother  the  entire  estate,  why  did  he  not  give  that  estate  to  her 
whether  she  survived  the  tenants  for  life  or  not  ?  And  why  does  he  give  an  abso- 
lute estate  to  her  if  she  survives,  whether  she  has  issue  or  not  ?  It  is  perfectly 
clear  that  there  is  no  uniform  and  consistent  intention  to  provide  for  the  issue 
in  any  event,  by  the  particular  mode  of  giving  an  absolute  estate  to  the  mother. 
It  appears,  therefore,  to  me,  to  be  a  mere  conjecture  that  the  testator  meant 
a  benefit  to  the  issue  in  the  event  which  has  happened.  The  words  of  the  will 
in  no  part  are  such  as  to  form  a  legitimate  ground  for  judicial  interpretation 
that  he  did.  It  is  not,  indeed,  an  unreasonable  supposition  that  the  testator 
mi^ht  mean  to  enable  the  mother  to  provide  for  her  issue  if  she  survived,  by 
givmg  her  the  entire  estate,  and  introduced  the  words  <<  for  life^  by  mistake ; 
nor  is  it,  on  the  other  hand,  unreasonable  to  suppose  that  he  meant  to  give 
her  a  life-estate  only,  and  that  he  did  not  mean,  in  that  event,  to  provide  for  the 
children  at  all ;  nor  is  it  unreasonable  to  suppose  that  he  meant  to  give  Sarah 
Calcott  a  life-estate,  and  that  the  word  "  executors  ^  slipped  into  the  will, 
written  by  a  professional  man,  in  consequence  of  their  usual  connection  with  a 

gift  of  personal  estate  to  another,  and  that  the  testator  forgot  to  introduce  a 
mitation  over  in  favour  of  issue,  and  to  Jerginson  and  Morrall  afterwards. 
Here  are  three  plausible  conjectures.  The  last  is  really  the  most  probable ; 
all  are  consistent  with  the  context,  but  all  of  the  three  suppositions  appear  to 
me  to  be  conjecture  only. 

I  am  aware  that  there  are  many  cases  in  which  Courts  have  gone  considerable 
lengths  in  altering  words  in  order  to  meet  the  supposed  intention  of  testators, 
upon  more  or  less  satisfactory  grounds ;  but  I  cannot  help  thinking  that  we 
shall  better  perform  our  duty  the  more  we  bear  in  mind  that  it  is  the  province 
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of  judges  to  expound  the  words  which  are  in  the  will,  to  ascertain  the  meaning 
of  what  the  testator  had  actually  written  there,  and  not  to  speculate  upon  what 
he  might  reasonably  be  supposed  to  haye  intended  to  write,  and  to  mould  the 
'  language  of  the  will  accoroingly.  It  seems  to  me  that,  in  attributing  an  inten- 
tioa  to  the  testator  to  give  Sarah  Calcott  an  absolute  interest,  in  order  to 
provide  for  her  children,  we  are  rather  making  a  will  for  the  testator,  than 
eicpounding  a  will  already  made. 

I  do  not  propose  to  go  through  the  cases  of  alterations  in  the  language  of  a 
will,  which  have  been  made  to  meet  the  presumed  intention  of  the  testator.  In 
some  which  have  been  cited,  the  last  words  have  been  rejected,  the  meaning  of 
the  testator  being  clear,  and  indeed  apparent  in  the  sentence  itself.  In  Meeee 
▼.  Sieel  {8upra)j  where  there  was  a  devise  to  C.  H.  for  life,  and  to  her  heirs, 
the  issue  of  her  body,  for  ever,  for  their  lives,  with  a  proviso  containing  a  devise 
over,  if  C.  H.  left  no  issue,  it  was  clear  that  the  testator  intended  to  give 
Cw  H«  an  estate  tail,  and  that  each  heir  in  tail  should  take  for  life,  but  that 
intention  could  not  be  carried  into  effect.  Doe  dem.  Cotton  v.  Stenlake  (suprd) 
was  another  instance  of  the  same  kind.  There  was  no  difficulty  in  either  case 
in  ascertaining  the  testator^s  meaning,  but  in  carrying  it  into  efilect.  In  Smith 
V.  Pybua  (wprd),  where  an  annuity  was  left  to  A.  for  life,  and  after  the  decease 
of  A.,  to  be  divided  equally  between  B.  and  C.  and  D.,  to  them  and  their  heirs, 
or  the  survivor  of  them,  ^^  m  the  order  they  are  now  mentioned,^  the  Master  of 
the  Rolls,  Sir  W.  Grant,  rejected  the  last  words,  because  they  had  no  sense  or 
meaning ;  and  he  asked  the  question,  <<  whether  the  words  which  had  a  plain 
meaning  were  to  be  rejected  for  the  sake  of  words  of  whicli  you  do  not  see  the 
meaning.'^  None  of  these  cases  are  like  the  present.  Here  the  words  <^  for  her 
natural  life^  cannot  be  explanatory  of  the  mode  in  which  the  testator  wishes 
Sarah  Calcott  herself,  and  her  personal  representatives,  to  take ;  and  here,  also, 
both  the  expressions  are  perfectly  inteUigiUe,  but  in  thor  proper  sense  perfectly 
iliconsistent. 

In  JBoon  v.  Cornfcrth  (suprd)y  Lord  Hardwicke  rejected  interlined  words 
which  were  presumably  the  last  written,  because  they  wa'e  inconsistent  and 
repugnant  to  the  whole  disposition,  and  his  lordship  tbonght  he  had  no  altop- 
native  but  that  of  rejecting  those  words,  or  the  entire  provision.  Here  there 
is  no  such  necessity ;  it  is  a  simple  alternative  of  the  rejection  of  the  first  or 
last  words,  each  having  a  perfectly  sensible  meaning. 

In  many  other  cases  the  Courts  have  altered  the  language  of  the  will  to  suit 

the  testator's  intention,  which  they  have  seen  in  the  whole  purview  of  the  will, 

or  in  the  particular  sentence.     I  do  not  enter  into  the  consideration  of  these, 

the  principle  being  admitted.    One  class  of  cases  is  very  clearly  established  :— » 

'  Where  there  is  a  devise  in  fee,  with  a  limitation  over,  if  the  devisee  die  under 

i  twenty-one,  ^^  or  without  issue,^  the  word  ^*  or 'Ms  construed '<and,^and  theground 

'  IS,  that  the  testator,  by  making  the  event  of  having  issue  a  condition  of  pre<» 

t  serving  the  estate,  evidently  intends  an  indirect  benefit  to  such  issue,  by  the 

^  y^  devise  itself  of  an  estate  in  fee.     The  cases  are  all  collected  in  Mr.  Jar- 

>  man's  book  ^mprd), 

^  But  in  this  case  I  see  no  proof  of  intention  to  benefit  the  issue  by  giving  the 

'*  estate  to  the  mother,  either  in  the  clause  itself,  or  the  context ;  it  amounts  to  a 

k  mere  conjecture,  which  may  or  may  not  turn  out  to  be  true.     Nor  is  the  ar^u- 

nent  derived  from  the  supposed  intestacy  of  the  testator  as  to  the  remainder, 
I  if  a  life-interest  only  is  given,  of  any  avail.     There  is  no  intestacy  upon  this 

(  construction,  for  there  is  a  disposition  of  the  remainder,  in  the  residuary  clause, 

t  mid  it  is  no  answer  to  say  that  this  disposition  confers  a  very  remote  benefit  on 

s  the  issue,  for  there  is  no  proof  of  an  intention  to  benefit  them  at  all  eventSi 
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I  think,  therefore,  that  the  context  throws  no  light  on  the  clause  in  question, 
and  most  certainly  that  clause  is  consistent  with  it.  I  must  therefore  decide 
upon  the  meaning  of  the  words  by  the  clause  itself,  acting  upon  the  established 
rules  of  construction  ;  and  so  doin^,  I  think,  either  that  the  apparent  repug- 
nance may  be  best  explained  by  understanding  the  gift  fo  the  executors  in  some 
secondary  and  improper  sense,  for  the  purpose  of  giving  the  executors,  after 
death,  a  fruit  fallen  during  life,  or  that  the  two  provisions  are  absolutely- 
repugnant,  and  cannot  be  reconciled  at  all ;  and  being  unexplained  by  the 
context,  then,  according  to  the  rule  above  referred  to,  the  last  provision  must 
prevail.  I  therefore  conclude  that  Sarah  Calcott  took  an  estate  for  life  only 
in  the  Gloucestershire  leasehold  estate. 

Coleridge,  J. — The  question  at  issue  turns  upon  the  effect  to  be  given  to  the 
following  clause  in  the  will  of  Edward  Lloyd  : — *'  I  give,  devise,  and  bequeath 
my  leasehold  estates  in  Gloucestershire  (subject  to  the  said  several  annuities  as 
aforesaid)  to  Sarah  Calcott  the  younger,  if  she  shall  then  be  living,  her  execu- 
tors, administrators,  and  assigns  (subject  to  the  said  annuities  charged  thereon), 
during  the  term  of  her  natural  life.'"  I  entirely  concur  with  my  learned  brother 
in  the  opinion  to  which  he  strongly  inclines,  that  no  satisfactory  interpretar 
tion  was  suggested  at  the  bar,  and  that  none,  probably,  can  be  by  which  to 
reconcile  the  two  parts  of  this  sentence ;  that,  in  the  first  place,  by  which  the 
estate  is  given  to  Sarah  Calcott,  her  executors,  administrators,  and  assigns ;  and 
that,  in  the  second  place,  by  which  it  is  limited  to  her  during  her  natural  life* 
Upon  this  part  of  the  case,  therefore,  I  will  add  nothing.  But  if  these  twa 
parts  of  the  sentence  cannot  be  reconciled,  it  follows  that  if  any  effect  be  givoi 
to  the  clause,  it  must  be  by  rejecting  one  of  them.  It  must  be  assumed  that 
one  of  tjiem  the  testator  wrote,  or,  having  written,  permitted  to  stand,  unad- 
visedly ;  that  one  of  them,  in  short,  does  not  express  his  last  will.  The  ques- 
tion then  is,  which  of  the  two  is  to  be  rejected,  which  is  to  stand  ;  and  it  will 
be  very  important  in  the  solution  of  this  question  to  remember  that  it  is  not 
an  inquiry  into  the  meaning  of  what  the  testator  has  written,  but  practically  to 
ascertain  what  it  is  which  he  is  to  be  taken  deliberately  to  have  written  as  his 
last  will, — ^not  a  question  of  construction  (for  every  word  in  itself  is  perfectly 
unambiguous),  but  an  inquiry  what  is  the  subject-matter  to  be  construed.  I 
make  this  remark  in  the  commencement,  because  it  serves  to  shew  that  many 
of  the  ordinary  rules  of  construction  have  directly  no  bearing  on  this  inauiry, 
imd  because  it  may  warrant  a  wider  discretion  in  the  Court  than  it  could  pro> 

jperly  assume  on  a  mere  question  of  interpretation. 

To  assist  the  Court  in  such  an  inquiry,  a  general  rule  has  been  established, 

,-after  some  controversy.     The  latter  clause  or  phrase  is  to  be  preferred,  the  for- 

^  mer  rejected.  And  if  this  rule  were  universal  and  unqualified  in  its  applica- 
tion, nothing  could  be  more  easy,  of  course,  than  to  act  on  it :  the  fact  being 
established — ^and  it  would  be  of  simple  ascertainment — that  the  clause  or  sen* 
tences  were  repugnant  to  each  other,  the  decision  would  be  easy  and  in  all  cases 
uniform.  But  I  think  it  may  be  taken  as  clearly  established  that  this  rule  must 
not  be  acted  on  so  as  to  clash  with  another  paramount  rule,  which  is,  that  before 

,  all  things,  we  must  look  for  the  intention  oi  the  testator,  as  we  find  it  expressed 
or  clearly  implied  in  the  general  tenour  of  the  will ;  and  when  we  have  found 
that  on  evidence  satisfactory  in  kind  and  degree,  to  that  we  must  sacrifice  the 
inconsistent  clause  or  words,  whether  standing  first  or  last,  indifferently  :  and 
this  rests  upon  good  reason  ;  for  although,  when  there  are  repugnant  disposi» 
tions,  and  nothing  leads  clearly  to  a  preference  of  one  rejection  over  the  other, 
convenience  is  strongly  in  favour  of  some  rule,  however  arbitrary ;  yet  the 
fQunda^io^  of  thi§  rule,  s^n  of  ^yery  Qtber  rule  established  for  the  interpretatioa 


MOfiRALL  V.  SUTTON.  483 

of  wills,  obviously  is,  that  it  was  supposed  to  be  the  safest  guide,  under  the  cir- 
cumstances, to  the  last  intention  of  the  testator.  To  consider  it  merely  arbi- 
trary, would  be  unnecessarily  to  suppose  an  anomaly  in  the  canons  by  which 
wills  are  interpreted.  To  make  it  a  rule  of  evidence  is  to  make  it  harmonize 
in  principle  with  them.  The  first  efficient  disposition  by  deed  prevails,  l^ecause 
it  exhausts  the  power  of  the  grantor ;  but  a  testament  being  ambulatory  till  the 
death  of  the  testator,  the  last  expression  of  his  mind  must  prevail,  and  if  two 
intentions  are  expressed  in  the  same  testament,  inconsistent  with  each  other,  the 
former  must  be  presumed  to  have  been  abandoned,  and  must  be  overruled  by 
the  latter.  But  where,  in  the  same  instrument,  either  from  recitals  over-riding 
the  whole,  or  from  express  provisions,  it  can  be  collected  with  reasonable  cer- 
tainty that  there  was  no  departure  from  the  original  intention,  the  presumption 
is  abutted,  and  the  latter  clause,  as  repugnant  to  a  still  subsisting  intention, 
must  be  rejected. 

That  the  conflicting  words  occur  in  the  same  sentence,  I  admit,  has  been 
held  to  be  not  a  sufficient  reason  in  itself  for  refusing  to  apply  the  rule,  and 
yery  properly.  In  a  case  where  there  is  nothing  to  lead  the  mind  to  an  opposite 
conclusion,  not  merely  the  convenience  of  a  certain  rule,  but  reason,  requires 
that  it  should  be  so ;  for  there  is  evidence,  slight  indeed,  of  a  change  of  inten- 
tion, and  nothing  to  set  against  it.  Doe  v.  Biggs  (sttprd)  is  an  authority  for 
this.  And  on  the  other  hand,  where  words  have  been  inserted  in  a  sentence,  by- 
interlineation,  and  therefore  may  be  presumed  to  have  been  last  written,  these 
have  been  rejected,  if  they  were  clearly  repugnant  to  the  intention  of  the 
testator  in  the  whole  provision  for  disposing  of  that  part  of  his  property. 
Boon  y.  Comforth  (supra)  is  an  instance  of  tnis.  But  although  I  distinctly 
admit  that,  in  cases  where  the  rule  is  properly  to  be  applied  at  all,  it  will  apply 
to  inconsistent  clauses  in  the  same  sentence,  as  well  as  to  inconsistent  sentences 
in  the  same  will ;  yet,  where  the  question  is  whether  it  is  to  be  applied,  we 
diall  be  led  more  easily,  and  on  slighter  evidence,  to  determine  in  the  negative 
in  the  former  case  than  in  the  latter ;  simply  because  the  principle  on  which 
the  rule  stands  exists  in  less  strength  in  the  former  than  in  tne  latter  case.  To 
suppose  a  variation  of  intention  between  the  penning  of  the  former  and  the 
latter  part  of  the  same  sentence,  is  less  reasonaole  than  between  the  framing  of 
different  dispositions  in  the  same  will.  The  amount  of  the  difference  may  vary 
infinitely.     I  am  not  upon  the  degree,  but  the  principle. 

Mr.  Jarman,  in  his  work  on  wuls  (chap.  15),  expresses  the  rule  in  langua^ 
which  I  would  wish  to  adopt,  and  cite  him  rather,  because,  in  the  opening  of  the 
same  chapter,  he  seems  to  me  to  have  expressed  himself  in  language  which 
needs  qualification.  *^  It  is  clear,"  he  says,  ^^  that  the  words  and  passages  in  a 
will  which  are  irreconcilable  with  the  general  context  may  be  rejected,  what- 
ever may  be  the  local  position  which  they  happen  to  occupy  ;  for  the  rule  which 
gives  effect  to  the  posterior  of  several  inconsistent  clauses,  must  not  be  so  applied 
as  in  any  degree  to  clash  or  interfere  with  the  doctrine  which  teaches  us  to  look 
for  the  intention  of  a  testator  in  the  general  tenour  of  the  instrument,  and  to 
sacrifice  to  the  scheme  of  disposition  so  disclosed  any  incongruous  words  and 
I^rases  which  have  found  a  place  therein."  (Vol.  1,  p.  420.)  I  believe  that 
up  to  this  point  there  is  no  material  difference  of  opinion  between  my  learned 
brother  and  myself. 

Whether  then  the  rule  is  to  be  applied  or  not,  must  in  every  case  depend  on 
the  evidence  or  intention  supplied  by  the  will  itself;  and  the  practical  difference 
between  us  is  as  to  the  amount  of  evidence  which  should  be  sufficient  to  take  a 
case  out  of  the  rule.  The  question  here  lieing  whether  Sarah  Calcott  took  an 
absolute  estate  only  for  life,  it  is  conceded  that  if  an  intention  can  be  clearly 
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collected  from  the  context,  either  to  provide  for  her  children  generally  or  in 
some  specified  event, — the  event  which  has  happened,***we  ought  to  retain  the 
words,  however  placed,  by  which  alone  that  intention  can  be  effectuated,  and 
reject  those  whicli  will  absolutely  defeat  it.  But  it  is  assumed  that,  from  d&Kt 
provisions  for  the  children  in  certain  events,  no  inference  can  be  drawn  of  an 
intent  to  provide  for  them  generally,  or  in  the  event  which  has  happened,  and 
therefore  that  such  provisions  will  have  no  effect  in  preventing  the  applicatioa 
of  the  rule.  This  seems  to  me  to  narrow  the  grouna  in  a  way  for  which  I  find 
no  authority,  and  to  be  in  itself  unreasonable.  Suppose  the  testator  had  anxi- 
ously provided  for  the  children  in  three,  four,  or  more  possible  contingencies,  I 
should  have  thought  that  a  ground  from  which  an  inference  might  nave  been 
drawn  of  an  intention  to  provide  for  them  in  a  fifth,  which  had  arisen,  but  had 
not  been  specified  in  the  will ;  a  ground  strong  enough  at  least  to  determine  my 
election  between  two  inconsistent  clauses,  one  of  which  was  so  worded  as  to  carry 
that  intention  into  effect,  the  other  to  defeat  it,  though  I  should  not  have  felt 
warranted  from  it  in  supplying  such  a  clause,  if  not  found  in  the  will.  For  ifc 
must  never  be  lost  sight  of,  that  this  is  not  a  case  of  introducing  words  into  a 
will  to  carry  into  effect  a  presumed  intention.  You  have  all  the  words  required 
for  your  purpose — clear  and  unambiguous  words.  The  question  is  only  wbc^ 
ther  they  are  to  be  retained  or  rejected  by  reason  of  repugnant  words  following; 
that  question,  it  is  agreed,  must  be  determined  by  the  context.  If  from  "the 
context  you  can  gather  nothing  as  to  the  testator^s  intention,  I  admit  the  te(^ 
nical  rule  must  prevail.  But  on  what  principle  is  it  required,  on  the  other 
hand,  that  conclusive  evidence  of  intention,  expressly  embracing  every  candid 
gency,  should  be  adduced  before  the  rule  can  be  rejected  ?  If  indeed  tfae 
question  were  whether  a  particular  devise  or  bequest,  not  expressed,  should  be 
supplied  from  evidence  of  intention,  I  could  understand  the  argumoit  that  vaA 
an  inference  could  not  be  drawn  merely  from  the  intent  to  ^ve  some  interest 
under  other  circumstances  than  those  which  had  actually  arisen.  But  that  ia 
not  this  case.  I  also  agree  that  even  in  a  case  like  the  present,  where  it  is  not 
a  question  of  supplying,  but  rejecting  words,  that  which  amounts  to  no  more 
than  a  mere  guess  ought  not  judicially  to  influence  the  mind  at  all ;  it  should 
be  ccHisidered  as  nothing ;  but  that  a  canon  so  strict  as  that  referi-ed  to  cannot 
be  the  true  one,  may,  I  think,  appear  from  this  consideration  alone,  if  the  latter 
words  be  rejected,  the  first  must  stand.  Suppose  then  evidence  of  intention  to 
be  gathered  from  the  context  inconsistent  with  the  latter,  and  yet  not  pointing 
specifically  to  the  former  at  all,  still,  on  this  evidence,  the  former  must  surelj 
be  supported,  simply  because  the  latter  must  be  rejected.  Suppose,  for  exampii^ 
the  question  to  be  between  words  giving  an  estate  tail  and  an  estate  for  life; 
and  the  context  only  to  shew  clearly  that  there  was  no  intention  to  devise  for 
life  only,  but  the  will  contained  nothing  from  which  that  particular  estate  of 
inheritance,  the  estate  tail,  could  have  oeeu  inferred,  still  you  would  remove  the 
words  giving  the  estate  for  life,  and  by  so  doing,  those  winch  gave  the  estate  in 
tail  would  be  established.  I  apprehend,  then,  that  as  the  rule  itself  is  a  rule 
of  evidence,  so  the  considerations  which  determine  its  application  or  rejection 
must  be  cogent,  but  need  not  to  be  conclusive ;  and  that  it  is  enough  to  shew 
the  general  tenour  and  context  to  be  inconsistent  with  the  latter  words,  without 
also  shewing  that  they  point  precisely  to  the  provisions  in  the  former,  if  thqr 
are  not  at  variance  with  them. 

^  From  the  nature  of  the  thing  it  is  impossible  to  define  with  strict  mathema- 
tical accuracy  the  degree  of  cogency  in  the  evidence  which  will  warrant  the 
Court  in  rejecting  the  technical  rule ;  but  for  practical  purposes  we  may  come 
near  enough  by  authority  derived  from  the  cases  most  closely  analogous ;  and 
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I  should  say  that  the  Court  would  be  warranted  most  clearly,  and  a  fortiori 
wherever  the  evidence  is  such  as  would  warrant  it,  in  transposing  clauses,  altering 
words,  or  supplying  devises  unexpressed.  These  so  beyond  mere  construction; 
they  either  alter  or  add  to  the  wntten  will  upon  the  ground  of  a  clearly  mani- 
fested, though  ill  or  imperfectly  expressed,  intent.  It  would  be  easy  to  multiply 
citations  of  cases  und^  each  of  these  heads;  but  I  will  cite  but  two  to  illus- 
trate the  principle  to  be  collected  from  them,  which  I  conceive  to  be  this ;  that 
in  order  to  do  these  strong  acts.  Courts  have  not  thought  themselves  bound  to 
require  evidence  of  necessary*  inevitable  cogency,  but  only  that  which  made 
the  intention  highly  probable,  which  shewed  the  will  as  it  stood  to  be  very 
unreasonable,  and  the  alteration  or  addition  necessary  to  make  it,  in  legal  rea- 
soning, reasonable  and  consistent.  An  intention  in  the  testator  to  be  consistent 
with  himself,  is  always  assumed  as  a  cardinal  point  in  construction.  Thusy 
in  SouUe  v.  Gerard  {mpra)  the  devise  was  to  ^^  my  son  R.  and  his  heirs  for 
ever;  and  if  R.  dies  within  the  age  of  twenty-one  years,  or  without  issue,  then 
oyet,^  R.  had  issue  Mary,  and  died  within  age.  It  was  resolved  that  ^^  or^ 
should  be  construed  ^^  and,^  that  Mary  should  take.  Here  there  was  nothing 
impossible  in  the  testator's  making  the  inheritance  to  depend  on  two  severd 
contingencies :  it  might  be  his  caprice  that  the  estate  should  go  over,  if  either 
of  two  possible  events  should  happen,  both  of  which  were  clearly  present  to 
his  mind,  and  he  had  expressed  himself  quite  unambiguously  to  that  elFect. 
But  the  Court  looked  to  the  consequences :  they  would  not  suppose  in  the  tes- 
tator a  caprice  so  inconsistent  with  the  general  intent  apparent  to  give  R.  an 
estate  of  inheritance  if  he  left  issue  of  his  body  to  take  it,  and  therefore  they 
read  the  will  as  if  the  testator  had  united  the  contingencies.  It  is  well  known 
that  this  has  become  a  settled  rule,  and  numberless  wills  have  been  construed 
in  accordance  with  it.  White  v.  Barber  {su/pra)  is  a  case,  perhaps,  more 
analogous  to  the  present.  There  the  testator  having  one  son,  T.  P.,  living  at 
the  time  of  making  his  will,  devised  to  his  wife  until  T.  P.  attained  twenty-on^ 
and  then  to  him  in  fee*  But  if  his  wife  should  be  enceinte  with  one  or  more 
diildren  at  the  time  of  his  decease,  and  T.  P.  should  die  without  issue  before 
twenty-one,  such  child  or  children  then  living,  then  he  devised  to  his  wife  until 
diey  attained  twenty-one,  and  then  to  such  children  in  fee ;  but  if  T.  P.  should 
die  without  issue  and  before  twenty-one,  or  that  such  posthumous  children^  if 
any,  should  die  without  issue  ana  before  twenty-one,  tnen  to  his  wife  for  life, 
remainder  over  to  his  nephews  in  fee.  Here  was  a  most  careful  provision  for 
the  living  child  and  for  any  posthumous  issue;  but  the  case  of  children  bom  in 
his  lifetime,  after  the  will  was  made,  was  wholly  overlooked.  Two  such  were 
bom  ;  and  more  than  five  years  after  the  date  of  the  will  the  testator  died,  not 
leaving  his  wife  enceinie^  and  then  T.  P.  died  a  minor,  and  without  issue. 
Upon  a  case  out  of  Chancery,  the  Court  of  Queen^s  Bench  certified  that  the 
two  younger  children  would  take  und^  the  will  an  estate  in  fee  at  their  respec- 
tive a^  of  twenty-one.  Here  it  might  have  been  said,  what  evidence  of  any 
intention  to  provide  for  after-born  because  there  was  an  intention  to  provide  for 
living  posthumous  children  ?  It  is  a  distinct  class :  still  less  what  evidence  of  an 
intent  to  give  the  second  and  third  child  an  estate  in  fee  when  the  eldest  was  to 
take  alone,  and  the  posthumous,  if  more  than  one,  must  have  been  twins,  whidi 
might  explain  why  they  were  to  take  jointly  ?  There  certainly  was  no  conclu- 
sive evidence,  but  the  Court  thought  that  a  father  who  took  such  anxious  care 
for  posthumous  childrra  as  to  make  an  express  provision  for  them,  could  never 
intend  to  give  them  his  estate  in  exclusion  of,  or  to  his  nephews  in  preference 
to,  any  cluld  or  children  that  might  be  born  in  his  lifetime.  They,  therefore, 
not  only  supplied  a  devise,  but  framed  it  in  a  special  manner,  to  meet  the 
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supposed  intent,  which  they  gathered  from  the  will  upon  moral  evidence^ 
highly  probable,  but  falling  very  far  short  of  demonstration. 

To  apply  these  principles  and  authorities  to  the  present  case,  and  see  what 
the  evidence  is  against  the  intention  to  give  Sarah  Calcott  a  life-estate.  In 
the  first  place,  that  involves,  in  a  certain  event,  an  intestacy — at  least  the 
contemplation  of  it — in  the  testator's  mind  as  to  this  a  considerable  and  much- 
considered  part  of  his  property.  For  although  the  words  of  the  residuary 
clause  may  be  large  enough  to  include  it,  yet  no  one  who  reads  that  clause, 
and  considers  the  trusts  there  limited,  will  believe  that  the  testator  ever  con- 
templated the  possibility  of  this  property  falling  under  it.  Now,  beyond  the 
general  presumption  against  an  intention  of  intestacy,  the  anxiously  minute 
details  of  the  whole  will  seem  to  me  to  exclude  the  notion  of  this  case  ab- 
solutely; and  with  regard  to  this  particular  property,  the  testator  seems  to 
have  separated  it  from  the  rest,  to  have  provided  for  the  transmission  of 
it  under  every  contingency ;  and  instead  of  intending  that  it  might  come 
to  sale  under  the  residuary  clause,  he  is  evidently  anxious  that  the  lease 
should  be  constantly  renewed,  and  has  provided  accordingly.  Next,  it  is 
clear  that  Sarah  Calcott  the  younger,  ana  her  issue,  if  she  should  have  any, 
were  near  objects  of  his  bounty,  and  that  substantially  and  specifically  he 
meant  to  provide  for  them  by  these  leaseholds ;  accordingly,  after  the  death  of 
three  persons  (one  of  them  her  mother),  she  is  to  take :  but  she  might  die 
before  them  and  leave  issue ;  in  that  case,  and  if  such  issue  survive  the  tenants 
for  life,  they  are  to  take  absolutely ;  and  if  any  child  should  die  before  the 
tenants  for  life,  leaving  issue  who  should  sur\ave  them,  such  issue  is  to  take 
the  parent'^s  share  absolutely.  Here  then,  if  the  mother  never  takes  at  all,  is 
the  most  abundant  care  that  her  issue,  if  any,  shall  take  the  entire  interest. 

Then  the  ultimate  remainder-men  are,  expressly,  only  to  take  in  case  Sarah 
Calcott  should  die  before  the  tenants  for  life,  leaving  no  issue,  so  that,  if  she 
had  lived  and  taken  the  property,  and  then  died  leaving  issue,  the  judgment  of 
the  Master  of  the  Rolls  would  have  defeated  not  only  such  issue,  but  the  ulti- 
mate remainders  over :  so  far  is  clear.  But  if  she  survives  and  comes  to  the 
property,  what  estate  will  she  take  ?  There  are  two  sets  of  words  descriptive 
of  her  estate ;  according  to  the  former  she  will  take  absolutely,  according  to 
the  latter  only  for  life — one  set  must  be  rejected.      If  you  reject  the  former, 

Xn  her  death  her  children  are  left  unprovided  for,  and  the  remainders  over  are 
defeated ;  and  there  is  virtually  an  intestacy  as  to  the  property  in  question : 
and  although  both  the  children  and  the  remainder-men  must  have  been  present  to 
the  testator^s  mind,  and  the  same  provisions  were  necessary  to  secure  their 
interests,  and  prevent  intestacy,  whether  she  died  before  or  after  taking  the 
property,  they  are  wholly  omitted  in  the  latter  case,  though  so  carefully  made 
m  the  former.  On  the  other  hand,  if  you  reject  the  latter  words,  it  is  true 
that  no  specific  provisions  are  made  for  the  children ;  but  they  become  unneces- 
sary, because  their  interests  might  well  be  left  to  the  care  and  under  the  control 
of  the  parent.  This  is  so  common  a  mode  of  providing  for  children  as  a  class, 
that  the  absence  of  an  independent  limitation  to  their  use  weighs  almost 
nothing ;  and  as  to  the  remainder-men^  by  the  supposition  there  would  be  then 
no  need  to  provide  for  them. 

Let  us  now  apply  the  reasoning  which  governed  the  Court  in  White  v.  Barber 
to  these  facts.  Could  the  testator  intend  that  these  children  should  take  all  if 
the  mother  did  not  live  to  come  to  the  property,  but  nothing  if  she  did  ? 
Would  he  carefully  provide  to  secure  the  property  from  the  residuary  clause 
in  favour  of  the  children  and  remainder-men  P  Was  it  to  be  thrown  in  the  red* 
due  if  she  did  ?     Whether  she  never  came  to  the  property  and  died  without 


MOHBALL  V.  SUTTON.  487 

issue,  or  came  to  it  as  tenant  for  life  and  died  with  issue,  would  be  the  same 
thine,  as  to  the  necessity  for  an  ulterior  disposition  of  the  property.  Why 
should  a  remainder-man  be  provided  in  the  one  case  and  not  in  the  other  P 

The  respondents  would  find  it  difiicult  to  answer  these  questions  satisfactorily; 
and  if  so,  it  seems  to  me  no  argument  to  assert  that  you  cannot  infer  an  inten- 
tion to  provide  for  the  children  in  one  event,  from  an  expressed  intention  to 
provide  for  them  in  another,  or  to  provide  for  them  in  every  event,  from  an 
intention  to  provide.  I  agree  that  from  these  premises  simply  vou  cannot 
infer  those  conclusions.  But  this  seems  to  me  not  the  correct  way  of  stating  the 
question.  Two  sets  of  words  are  used  ;  one  must  be  rejected  :  take  the  one, 
and  the  will  is  reasonable  and  consistent ;  in  the  doubtful  parts  it  becomes  what 
from  the  undoubted  you  could  have  expected  to  find  it :  talce  the  other,  and  it 
is  exactly  the  reverse.  Why  then  reject  the  former  ?  Simply  because  it  was 
first  written,  and  the  testator  must  be  taken  to  have  changed  his  intention 
before  he  wrote  the  latter.  The  reply  is,  that  these  particulars  above  relied 
on  rebut  the  presumption  of  any  such  chan^ ;  and  further,  as  these  particulars 
are  themselves  set  down  after  the  words  which  give  the  estate  for  life,  no  change 
of  intention  can  be  supposed  inconsistent  with  them,  for  this  turns  the  argu- 
ment for  the  rule  from  mere  supposition  against  it. 

For  these  reasons  I  humbly  state  my  opinion  that  Sarah  Calcott,  under  the 
bequest  in  question,  took  an  absolute  interest  in  the  leasehold  estates ;  and  I 
deeply  regret  that  by  this  diiFerence  in  opinion  from  my  brother  Parke,  I  may, 
to  tne  extent,  however  limited,  to  which  my  reasons  may  seem  deserving  of 
attention,  have  increased  rather  than  diminished  the  difficulty  of  the  decision ; 
but  your  Lordship  and  the  parties  have  a  right  to  the  expression  of  the  best 
opinion  which  I  can  form. 

The  LORD  CHANCELLOR  (Lord  Lyndhurst).— In  consequence  of  the 
diiFerence  of  opinion  between  the  learned  judges,  it  becomes  necessary  for  me  to 
consider  what  course  ought  to  be  adopted  with  a  view,  if  possible,  to  save  the 
parties  the  expenses  of  an  appeal  to  the  House  of  Lords.  I  consider  the 
present  state  of  things  analogous  to  that  in  which,  upon  a  case  stated  for  the 
opinion  of  a  court  of  law,  the  Court  was  eaually  divided,  and  no  certificate 
therefore  returned;  in  which  case  it  would  fee  a  matter  of  course  to  refer  the 
question  to  another  court  of  law. 

His  Lordship  then  left  it  to  the  parties  to  determine  whether  they  would 
reargue  the  question  arain  before  two  other  common  law  judges,  or  whether 
they  would  prefer  his  Lordship's  immediate  decision.  The  case  was  afterwards 
mentioned  several  times,  but  was  ultimately  compromised  without  further 
argument. 
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THE  LORD  CHANCELLOR'S  COURT. 

November  8, 10. 11, 12,  1845,  and  August^  1846. 
Davenport  «•  Bishopp.  (a) 

Marriage  amiraet^^Cofuideration'^Speeifte   perfomMnce-^IAmitation  to  stranger  to  the 

conirmct, 

Wkert  in  a  marriage  contract  it  was  covenanted  that  any  real  eetate,  which  ^hiring  coverture  ahotUd 
descend  on  the  wife,  should  be  settled  upon  the  husband  and  wife  and  their  issue,-  and'ifno  ieeue^ 
with  an  ultimate  remainder  to  the  niece  qf  the  wife,  a  stranger  to  the  settlement^  in  fee :  and  reed 
utate  having  descended  to  her,  it  was  held,  in  a  suit  instituted  by  the  husband,  who  survived  the 
V{/tf,  dying  without  issue,  that  the  contract  must  be  executed  altogether,  and  that  therefore  the 
itinitation  to  the  niece  in  fee  must  be  executed  as  wait  as  the  iifh^interest  to  the  husband. 

H  is  competent  to  parties  entering  into  a  contract  for  a  valuable  consideration  to  make  st^ulatiams 
fbr  the  benefit  of  a  stranger  to  the  contract,  which  cannot  afterwards  be  objected  to  by  either  qf 
the  parties. 

THIS  was  an  appeal  from  the  decree  of  Vice-Chancellor  Knight  Bnioe; 
which  decreed  the  performance  contained  in  the  following  settlement : — 

By  indenture,  dated  the  22nd  of  December,  1818,  and  made  between  Eleanom 
Roberts  of  the  first  part,  Samuel  Davenport  of  the  second  part,  and 
£•  T.  Beynon  and  Thomas  Bishopp  of  the  third  part ;  reciting  that  Eleanom 
Roberts  was,  under  the  will  of  her  father,  seised  of  a  manor  and  certain  other 
real  estate  for  her  life,  and  was,  under  the  will  of  her  uncle,  Francis  Cheselden, 
entitled  to  one  moiety  of  his  residuary  personal  estate,  expectant  on  the  deoeaae 
of  her  uncle,  Needham  Cheselden,  the  value  of  which  moiety  was  estimated  at 
4|,000/.,  and  was  also  possessed  of  other  personal  estate,  and  was  in  expectation 
of  becoming  entitled  to,  or  possessed  of,  other  property,  real  or  personal,  or 
both;  and  reciting  an  intended  marriage  between  Eleanora  Roberts  and 
Samuel  Davenport,  and  that,  upon  the  treaty  for  such  marriage,  it  had 
been  agreed  that  the  said  real  and  personal  property  should  be  settled  as 
thereinafter  mentioned ;  and  further  reciting  that  it  had  been  also  agreed  upon 
the  said  treaty  by  and  between  the  said  Eleanora  Roberts  and  Samuel  Daven* 
port,  that  if  any  other  property,  real  or  personal,  should  at  any  time  or  times 
thereafter  be  left  or  ^ven  to  the  said  Eleanora  B^oberts,  or  should  descend  or 
come  to  her  by  heirship,  distribution,  or  otherwise,  the  same  should,  according 
to  the  nature  thereof,  be  settled  and  vested  in  trustees  in  such  manner  as 
thereinafter  mentioned  in  that  behalf,  it  was  witnessed,  &c.  Then  followed 
a  convevance  of  the  real  estate  to  the  trustees,  upon  trust  for  the  separate  use 
of  the  intended  wife  during  her  life,  and  an  assimment  of  the  personalty  upon 
trust,  for  the  intended  husband  and  wife  for  their  lives,  and  afterwards  for  the 
children  of  the  marriage.  If  there  should  be  no  children,  the  sum  of  2,000/., 
part  of  the  said  sum  of  4,000i,  was  to  be  transferred  to  the  husband,  or  his 
representatives;  the  residue  to  the  wife,  if  she  survived  her  husband;  if 
not,  according  to  her  appointment ;  and  in  default  of  appointment,  to  such 
person  or  persons  as,  at  the  time  of  her  death,  would  have  oeen  her  next  of  kin 
if  she  had  died  sole  and  without  having  been  married. 

The  settlement  then,  after  various  usual  clauses,  contained  the  following : — 
**  And  it  is  hereby  declared  and  agreed  by  and  between  the  said  Eleanora 

(a)  Reported  by  R.  G.  Welfo&d,  Esq.,  Barrister-at-lftw. 


DAYENPOBT  v.  BISHOPP.  4e» 

Roberts  and  Samuel  Davenport,  and  each  of  them,  the  said  Eleanora  Roberts 
and  Samuel  Davenport,  doth  hereby,  for  herself  and  himself,  and  her  and  his 
heirs,  executors,  and  administrators,  covenant,  declare,  and  agree,  with  and  to  the 
said  E.  T.  Bey  non  and  Thomas  Bishopp,  their  heirs,  executors,  and  administrators, 
that  if  the  said  marriage  shall  take  effect,  and  the  said  Eleanora  Roberts  shall 
at  any  time  or  times  hereafter,  during  the  said  intended  coverture  between  her 
and  tne  said  Samuel  Davenpcnrt,  become  seised,  or  possessed  of,  or  entitled  to 
any  property,  either  real  or  personal,  by  any  devise,  gift,  or  bequest  in  her 
favour  or  otherwise,  such  property  shall,  witliin  six  months  after  she  shall 
become  so  seised  or  possessed  thereoi,  or  entitled  thereto  respectively,  be  ^ranted, 
conveyed,  assigned,  and  released,  or  otherwise  assured  to  the  said  £.  T.  Beynon 
and  Thomas  Bishopp,  their  heirs,  executors,  administrators,  and  assiCTS^ 
according  to  the  nature  and  tenure  thereof  respectively,  or  unto  such  other 
person  or  persons,  his  or  their  executors,  admmistrators,  and  assigns,  as  the 
said  Eleanora  Roberts  shall  appoint,  so  and  in  such  sort  and  manner,  and  that 
the  same  respectively  shall  be  limited  to  such  uses,  intents,  and  purposes  as  she, 
the  said  Eleanora  Roberts  (notwithstanding  her  said  intended  coverture),  shall 
by  deed  or  will  direct,  limit,  appoint,  eive,  devise,  or  bequeath  the  same,  and 
for  want  of  and  until  such  direction,  limitation,  appointment,  gift,  devise,  «r 
bequest,  to  the  use  of  the  said  Eleanora  Roberts  and  her  assigns,  for  her  life, 
for  her  own  sole,  separate,  and  peculiar  use  and  benefit,  independent  of  her 
husband,  and  not  to  be  subject  to  his  debts  or  control,  and  that  her  receipl 
alone,  notwithstanding  her  said  intended  coverture,  shall  be  a  sufiicient  discharge 
for  the  rents,  issues,  profits,  dividends,  and  proceeds  of  such  property  respeo- 
tively,  in  the  usual  manner  in  such  cases ;  and  from  and  after  the  decease  of 
the  said  Eleanora  Roberts,  to  the  use  of  the  said  Samuel  Davenport  and  his 
assigns  for  his  life;  and  fi>[>m  and  immediately  after  his  decease,  for  the  use  of 
all  and  every  the  children  of  the  said  Eleanora  Roberts,  and  their  respective 
heirs,  executors,  administrators,  and  assigns,  in  equal  shares  (if  more  than  one),^ 
as  tenants  in  common,  and  not  as  joint  tenants ;  and  if  only  one  such  child,  to 
the  use  of  that  child  wholly,  his  or  her  heirs,  executors,  administratcM^,  and 
assigns ;  but  if  there  shall  be  no  such  child  or  children,  or  descendant  of  any 
such  child  or  children,  living  at  the  decease  of  the  survivor  of  than,  the 
said  Eleanora  Roberts  and  Samuel  Davenport,  then  to  the  use  of  her  niec^ 
Mary  Jane  Weltden  Lucas,  her  heirs,  executors,  administrators,  and  assigns, 
for  ever.** 

The  marriage  took  effect  soon  after  the  date  of  the  settlement. 

Mary  Jane  Weltden  Lucas,  named  in  the  settlement,  was  the  only  child  of 
Mary  Jane  Weltden  Lucas,  afterwards  Mary  Jane  Weltden  Bishopp,  the  sister 
of  Mrs.  Davenport.     She  died  in  18S8,  unmarried. 

Needham  Cneselden,  the  uncle  of  Mrs.  Bishopp  and  Mrs.  Davenport, 
by  his  will,  dated  the  9th  of  April,  1818,  ^ave  and  devised  all  his  real 
estates  unto  the  Rev.  S.  W.  Poclun,  his  heirs  and  assigns,  to  hold  the 
same  to  the  use  of  his  (the  testator  s)  wife,  Jane  Cheselden  (since  deceased)^ 
for  her  life,  with  remainder  to  the  use  of  his  niece,  Mary  Jane  Weltden 
Bishopp  and  her  assigns,  for  her  life,  with  remainder  to  the  use  of  Mary  Jane 
Weltaen  Lucas,  daughter  of  the  said  Mrs.  Bishopp  by  her  former  husband^ 
and  her  assigns,  for  her  life,  with  remainder  to  the  use  of  the  said  W.  Poclun 
and  his  heirs,  during  the  life  of  the  said  Mary  Jane  Weltden  Lucas,  in  trusty 
to  support  the  contingent  remainders,  with  remainder  to  the  use  of  his  (the 
testator's)  own  right  heirs  for  ever.  At  the  death  of  Needham  Cheselden  who 
died  without  ever  having  had  issue,  Mrs.  Bishopp  and  Mrs.  Davenport,  were 
his  co-heiress-at-law.  Mrs.  Davenport  died  in  1^9,  without  issue,  and  without 
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having  exercised  any  power  of  appointment  under  the  settlement,  leaving  Mrs. 
Bishopp  her  sole  heiress-at-law. 

The  bill  was  filed  by  Satnuel  Davenport  against  Mrs.  Bishopp,  E.  T.  Bej- 
non,  who  was  the  surviving  trustee  ot  the  settlement,  and  the  heirs  of  Mary 
Jane  Weltden  liucas,  and  it  prayed  that  "  the  defendant,  Mrs.  Bishopp,  as  the 
sole  heiress-at-law  of  Mrs.  Davenport,  might  be  decreed  specifically  to  perform 
the  covenant  of  Mrs.  Davenport  contained  in  the  settlement,  and  to  convey  the 
estates  devised  by  the  will  of  Needham  Cheselden  so  as  to  vest  one  moiety 
thereof,  subject  to  Mrs.  Bishopp^s  life-interest  therein,  in  the  surviving  trustee 
of  the  settlement,  to  the  uses  expresseed  in  the  covenant.^  And  the  Vioe- 
Chancellor  so  decreed.  From  that  part  of  the  decree  which  related  to  the 
limitation  of  the  real  estate  to  Miss  Lucas,  the  defendants  appealed. 

Tinney,  Cooper,  and  Metcalfe^  for  the  defendant,  the  heir-at-law  of  Mrs. 
Davenport,  contended  that  the  plaintiff  was  entitled  to  have  the  covenant  executed 
so  far  as  to  give  him  a  life-interest ;  but  that  the  heir-at-law  of  Miss  Lucas  being 
a  mere  volunteer,  the  Court  would  not  enforce  the  covenant  so  far  as  it  was  to 
operate  as  a  voluntary  covenant.  That  there  must  be  an  express  stipula- 
tion in  favour  of  collaterals,  in  order  to  induce  the  Court  to  enforce  marriage 
articles  in  their  favour.  They  cited  and  mentioned  Johnson  v.  Legard  ( ITum. 
&  Russ.  281) ;  (a)  Clayton  v.  WUton  (6  Maule  &  Selw.  67,  n.) ;  (6)  Puhertoft 
V.  Pulvertoft  (18  Ves.  84) ;  (c)  3  Sugdetfs  Vendors  and  Purchasers,  p.  289 ; 
Cotterell  v.  Homer   (7  Jurist,  644)  ;  (d)   Sutton  v.  Chettoynd  (e)    (8  Mer. 

were  actaally  created,  this  Court  would  stop  on 
the  ground  that  the  estate  might  at  some  period  be 
destroyed  by  a  oonveyance  for  Taluable  consider- 
atioD.  So,  as  to  a  receiver,  this  Court  would  not 
refuse  a  receiver,  though  there  may  be  a  prior 
estate  actually  existing  without  prejudice  to  Hm 
right  of  the  person  having  that  prior  estate.  But, 
where  there  is  no  prior  estate,  and  perhaps  no  pre- 
ferable estate  may  ever  exist,  will  the  Court  stop 
short  in  executing  the  trust  ?  If  the  trustees  ooula 
maintain  an  ejectment  at  law,  this  Court  must  ghne 
the  parties  claiming  under  the  trust  the  remedies 
to  which  they  are  entitled  while  the  estate  exitta. 
The  distinction  to  which  I  am  now  adverting  re- 
sembles  that  which  is  adtnowledged  by  this  Co«it 
between  the  cases  where  a  party  can  bar  by  ftne 
and  where  he  is  obliged  to  go  through  the  form  of  a 
recovery." 

(d)  CottereU  ▼.  Homer  (7  Jur.  544).  June,  1843. 
—Sir  L.  Shadwell,  V.  C.  £.,  said  that  by  the  wife's 
levying  the  fine  in  pursuance  of  the  contract  of  the 
husband,  it  becomes  as  much  her  contract  as  that 
of  her  husband. 

(e)  Sutton y.  Chetwjnd(3  Mer.  249).  Augustus, 
1817,  Trin.  Term,  1812.— This  was  a  bill  for  ipe- 
ciflc  performance  of  a  covenant  contained  in  the 
articles  of  an  agreement  made  on  the  marriage  of  the 
late  Sir  James  Pulteney  and  the  Countess  of  Bath  ; 
and  the  question  was,  whether  the  covenant  warn 
to  be  considered  as  merely  voluntary,  and  therefore 
not  to  be  carried  into  execution  in  a  court  of  equity ; 
or  whether  the  consideration  of  marriage  did  not 
extend  to  all  the  limitations  and  agreements  coa- 
tained  in  the  articles. 

By  the  articles  in  this  case  it  was  agreed  that,  ia 
events  that  had  happened,  the  copyhold  estate  in 
question  should  go  according  to  the  limitations  of 
the  will  of  Lady  Bath's  mother.  Under  that  will. 
Sir  Richard  Sutton,  the  plaintiflPs  grandfather,  was 
the  ultimate  remainder- man  in  fee.  Sir  Richard 
was  no  party  to  the  articles,  nor  was  he  mentioned 
in  them.  Of  course,  no  consideration  whatever 
moved  from  him,  nor  did  it  appear  that  he  was 
related  in  blood  to  any  party  from  whom  any  coa* 


(a)  Johnson  v.  Legard  (1  Tom.  &  Russ.  281), 
JqIt,  1822.— Lord  Eldon,  C,  was  of  opinion  that 
limitations  in  a  marriage  settlement  to  uie  brothers 
of  the  settlor  and  their  issue  were  voluntary ;  but 
Ub  Lordship  thought,  under  the  circumstances,  that 
a  purchaser  could  not  be  compelled  to  take  the  tiUe 
depending  on  the  validity  of  those  limitations,  and 
dismissed  a  bill  by  the  creditors  of  the  vendor  after 
his  death  for  specific  performance,  there  having 
been  subsequent  dealings  with  the  estate  which 
might  have  confirmed  the  setUement,  the  agreement 
for  purchase  being  suspicious,  and  it  being  doubt- 
ful whether  the  creditors  could  file  such  a  bill. 

(6)  Clayton  ▼.  Wilton  (6  Mau.  &  S.  67,  note).— 
A  limitation  in  a  marriage  settlement  in  favour  of 
the  issue  of  a  second  marriage  by  the  settlor,  was 
held  good  against  a  subsequent  purchaser  for  valu- 
able consideration. 

(c)  Pulvertoft  v.  Puhertoft  (18  Ves.  84),  June 
97»  28,  and  29,  1811.— Lord  Eldon,  C,  said  the  fol- 
lowing  in  his  judgment  in  this  case : — "  The  dis- 
tinction is  settled,  that  in  the  case  of  a  contract, 
merely  voluntary  (I  do  not  speak  of  valuable  or 
meritorious  consideration),  this  Court  will  do  no- 
thing ;  but,  if  it  does  not  rest  in  voluntary  agree- 
ment, but  an  actual  trust  is  created,  the  Court 
does  take  jurisdiction ;  and  in  one  case  (I  do  not 
recollect  whether  it  was  Coltnan  v.  Sorrel,  3  Bro. 
C.  C.  12 ;  I  Yes.  50),  as  fares  the  obligation  rested 
in  the  covenant  of  the  husband,  the  Court  would  not 
do  any  thing :  but  in  the  very  same  case,  as  far  as 
an  actual  transfer  had  been  made,  the  Court  acted 
upon  it~a  direct  trust  being  created.  Suppose 
this  settlement  to  the  separate  use  of  a  wife  had 
given  an  express  power  of  revocation  to  the  hus- 
band, having  in  bis  own  dominion  the  means  of 
putting  an  end  to  it  the  moment  it  was  acted  upon  : 
perhaps  in  such  a  case,  ns  in  case  of  a  quasi  estate 
tail  of  renewable  leases  for  lives,  the  Coart  would 
not  interfere  :  but  here  there  is  no  power  of  revo- 
cation by  his  own  act ;  there  must  be  the  concur- 
rence of  others.  Suppose  trustees  were  incapable 
of  acting— that  there  was  an  infant  heir  ;  it  is  dif- 
ficult to  maintain  that,  though  an  estate  and  trust 
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249);  Rowe  y.  Milton  (2  Wils.  866)  ;  (a)  Vernon  v.  Vernon  (2  P.  Wms. 
694);  (6)  Osgood  v.  Strode  (2  P.  Wms.  246);  (c)  Goring  v.  Nash  (3  Atk. 
186) ;  (d)  Stephens  v.  Trueman  (1  Ves.  sen.  73)  ;  (e)  Ellison  v.  Ellison 
(6  Ves.  656)  ;  (/)  2  Roper  on  Husband  and  Wife,  73 ;  ^a/e  v.  Lambe  (2  Eden, 
892) ;  (g)  Stapleton  v.  Stapleton  (1  Atk.  2)  ;  (A)  Bellingham  v.  PTew/MJor^A 
(11  Ch.    Ca.    243) ;  (i)     Fursaker   v.  Robinson    (Pre.    in   Ch.  475)  ;  (^) 


sideration  did  more,  or  indeed  to  any  of  the  parties 
to  the  marriage  articles. 

Sir  Wm.  Grant,  M.  R.,  said  it  seemed  that  no- 
thing short  of  the  estahlishment  of  the  broad  general 
SrovKwition  attributed  to  Lord  Chief  Jnstiee  Hale 
1  Jenkma  t.  Keymia  (1  Lev.  150,  337  ;  1  Ch.  Ca. 
105)  could  support  his  claim.  His  Honour  held, 
that  covenants  in  marriage  articles  in  favour  of  a 
stranger  must  be  held  merely  Toluntary,  and  cannot 
be  supported  by  the  marriage  consideration.  His 
Honour  concluded  his  judgment  in  the  following 
words :— "  The  Court  of  King's  Bench  have  cer- 
tified {m  Johnson  t.  Legard)  that  the  limitations 
to  the  brothers  were  void  against  the  purchasers. 
This  decision  expressly  negatives  the  proposition 
tikat  every  limitation  in  a  settlement  is  protected 
and  rendered  valuable  by  the  consideration  of  mar- 
riage. And,  to  that  extent,  I  entirely  concur  in 
the  opinion  given.  I  say  to  that  extent,  beeanse 
tbe  negative  of  the  general  proposition  is  sufficient 
Ibr  the  decision  of  the  present  cause,  and  I  do  not 
wish  to  prejudice  any  other  question  that  may  be 
made  when  tbe  certificate  comes  before  tbe  Court 
Ibr  confirmation. 

*'  There  are  certainly  cases  in  which  a  court  of 
equity  has  executed  covenants  in  marriage  settle, 
meats  in  favour  of  collateral  relations ;  but  I  am 
not  aware  of  any  in  which  it  has  been  laid  down 
Aat  a  covenant  in  favour  of  a  stranger  is  to  be 
carried  into  execution  merely  because  it  is  found 
in  a  marriage  settlement.  For  ought  that  appears 
in  this  cause,  Sir  Rlebard  Satton  must  be  taken  to 
be  a  mere  stranger,  and  therefore  the  bill  mnst  be 
dismissed,  with  costs  as  to  the  trustees,  without 
coats  as  to  the  hdr-at-law.'' 

(a)  Rowe  v.  MiUon  (2  Wils.  356).  Mich.  Term, 
1767. — ^Wilmot,  C.  J.,  said  it  would  be  unnecessary 
to  go  into  the  question  whether  the  consideration 
of  marriage  and  portion  extend  to  any  limitations 
beyond  those  to  the  husband,  wife,  or  Issue,  it 
being  a  settled  point  that  all  other  limitatiooa  in 
the  settlement  are  voluntary  in  regard  to  those 
considerations. 

(6)  Vernon  v.  Vernon  (2  P.  Wms.  594).  Trin. 
Term,  1730.— Lord  King,  C,  decided  that  where 
there  is  a  covenant  In  consideration  of  a  marriage 
to  settle  lands  of  3501.  per  annum  on  husband  and 
wife  and  the  issue  male  of  the  marriage,  remainder 
to  the  brothers  of  tbe  husband,  equity  will  compel 
an  execution  of  such  covenant,  and  not  put  the 
party  to  an  action  of  covenant  in  the  trustees'  name. 

{€)  Osgood  V.  Strode  (2  P.  Wms.  245).  Mich. 
Term,  1724.— Lord  Macclesfield,  C,  decided  in  this 
ease,  that  where  A.,  seised  in  fee  on  bis  marriage, 
•covenants  to  settle  the  premises  on  himself  and  his 
wife,  and  on  the  issue  of  the  marriage,  remainder 
to  his  nephew  in  fee,  the  remainder  in  fee  is  volun- 
tary, and  not  supported  by  the  consideration  of 
that  marriage,  or  of  the  marriage  portion  ;  and  that 
where  A.  the  father,  and  B.  the  son,  on  the  mar- 
riage of  B.  articled  to  settle  land  on  B,  and  his 
wife  for  their  lives,  remainder  to  their  issue,  re- 
mainder to  the  nephew  in  fee,  if  A.  had  the  sole 
interest,  the  limitation  to  the  nephew  is  voluntary, 
JMiw  if  the  father  and  son  had  each  some  interest. 


(d)  Goring  v.  Nash  (3  Atk.  186).  October  22, 
1744. — The  articles  made  previous  to  the  marriage 
of  R.  F.  were  decreed  by  Lord  Hardwicke  to  be 
carried  into  exrcutton  for  tbe  benefit  of  tbe  plaintiify 
his  eldest  sister.  His  Lordship  observed  that  a  spe- 
cific performance  of  marriage  articles  has  been 
decreed  in  this  court  even  as  tn  collaterals. 

(e)  Stephens  v.  Trueman  (1  Vps.  sen.  73).  March 
5,  1747-8.  Lord  Hardwicke,  C— On  the  marriage 
of  a  daughter  there  was  an  agreement  that  ^e 
father  should  at  present  pay  for  her  separate  use 
500{.,  to  which  she  was  not  entitled  unless  she  snr- 
vif  ed  him ;  and  that  a  real  estate  which  came  to 
her  from  her  mother  should  be  settled  after  the 
uses  of  the  marriage  to  tbe  father  and  his  heirs. 
His  Lordship  held  that  tbe  right  heir  of  the  father 
was  entitled  to  a  specific  performance  of  these  arti- 
cles. The  old  rule,  his  Lordship  said,  '*  was,  and  is 
now,  eenr rally  (although  of  late  not  so  strictly 
adhered  to),  that  none  can  come  here  for  a  specific 
performance  who  does  not  come  under  the  consi- 
deration of  the  agreement ;  as  that  it  shall  not  be 
for  the  benefit  of  collateral  branches  in  marriage 
articles;  but  as  avreements  are  entire,  and  the 
several  branches  might  have  been  in  view,  the  Court 
has,  in  latter  cases,  laid  hold  of  any  clrcumstancca 
to  distinguish  them  out  of  it,  still  preserving  the. 
rule  in  general."  His  Lordship  also  held  that  in 
marriage  articles  and  settlements,  on  good  and 
▼aluable  considerations,  such  considerations  will 
run  through  all  the  limitations  in  favour  of  the 
remotest  remainder-maa. 

if)  Ellison  V.  BUison  (6  Yes.  656).  February  24, 
1802.— Lord  Eldon,  C,  decided  that  the  assistance 
of  the  Court  cannot  be  had  without  consideration 
to  constitute  a  party  eesiui  que  trusty  as  upon  a 
voluntary  covenant  to  transfer  stock,  &c.  But  If 
the  legal  conveyance  is  actually  made,  constituting 
the  relation  of  trustee  and  cestui  que  trust,  as  if  the 
stock  had  been  actually  transferred,  &c.,  thougli 
without  consideration,  the  equitable  interest  will  oe 
enforced. 

(g)  Hale  v.  Lamhe  (2  Eden,  292).  December^ 
1764.— Lord  Northlngton,  C,  in  his  judgment  said, 
**  It  seems,  therefore,  that  a  settlement  made  on 
marriage,  with  extension  to  collaterals,  if  defective 
in  law,  should  be  made  good  in  equity  for  the  same 
collaterals ;  for  the  consideration  of  the  marriage 
and  settling  the  estate  runs  through  all  the  limita- 
tioos,  and  the  authorities  confirm  &e  reason." 

(h)  Stapleton  v.  Stapleton  (1  Atk.  2).  August, 
1739.— Lord  Hardwicke,  C,  in  this  case  decided 
that  when  there  is  a  valuable  consideration  for  an 
agreement  on  all  sides,  there  is  a  sufficient  ground 
to  come  into  a  court  of  equity  ;  but  a  mere  volunteer 
is  not  entitled  to  come  to  the  court  for  an  execu- 
tion of  an  agreement. 

(t)  Bellingham  v.  Weniworth  (11  Ch.  Ca.  243; 
Mich.  26  and  27  Car.  2).— A  deed  may  be  fraudu- 
lent as  to  A.  and  good  as  to  B. 

{k)  Fursaker  y.  Robinson  (Pre.  in  Ch.  475),  Mieh. 
1717.  In  Curid  Cance/Zarttf.— Equity  will  not  sup- 
ply the  want  of  a  surrender  in  behalf  of  a  natural 
child. 
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Ward  V,  Aukland  (8  Sim.  571) ;  (a)  Jefferys  v.  Jejerys  (1  Cr.  &  Ph.  188)  ;  (6) 
Roberts  on  Voluntary  Conveyances,  ol6 ;  Emery  v.  Waae  (8  Ves.  606) ;  (c) 
Martin  v.  MitcheU  (2  Jac  &  Walk.  418)  ;  (rf)  Morria  v.  Stephenson  (7  Vcs, 
476)  ;  {e)  Williams  v.  Codrington  (1  Ves.  514) ;  (/)  Garrard  y.  Lord  Lan^ 
derdale  (2  Russ.  &  Myl.  461) ;  (g)  Colyear  v.  Mulgrave  (2  Keen,  81);  (A) 
Shane  v.  Cadogan  (App.  Sugdetfs  Vend,  and  Pur.)  ;  (t)  1  Shepherd's  Touch, 
diap.  4,  71 ;  Doe  v.  Pitcher  (6  Taunton,  369) ;  (&)  Greenwood  v.  7%e  Bishop 
of  London  (5  Taunton,  727).  (Z) 


(a)  Iford  ▼.  ^tdlojul  (8  Sim.  671).  July  !«• 
1837.  Sir  L.  Shadwell,  V.  C.  £.— A.  asdgned 
choses  ia  aetioa  and  other  personal  chattels  to  a 
trustee  in  trust  for  himseU  for  life,  and  after  his 
death  for  his  nephew  or  niece.  Some  years  after- 
murds  he  made  a  will,  beqneathing  the  settied  pro- 
perty to  other  persons.  After  his  death  the  trustee 
and  cesfiit  ftM  trusts  filed  a  hill  against  the  execu- 
tors and  the  legatees,  praying  that  the  deed  might 
be  eatabltshed,  that  an  account  might  be  taken  of 
A-'s  personal  estate,  and  that  the  executors  might 
deliver  over  the  residue  to  the  trustee.  His  Honour 
dismissed  the  bill;  but  if  the  hill  had  been  filed  by 
the  trustee  alone  for  indemnity  against  conflicting 
claims,  or  by  the  cetfut  qut  trusts  alone,  to  have  the 
benefit  of  the  deed,  the  CSourt  would  have  granted 
TClicf— 5«si6k. 

The  Vice-Chancellor's  decree  was  subsequenUy 
confirmed,  except  that  it  must  be  without  pr^uUte 
to  tkt  institution  qf  any  atktr  siof.-— See  C.  P. 
Cooper's  Reports,  146. 

(CO  Jffftrys  V.  Jefferys  (l  Cr.  &  Ph.  138).  Feb. 
18*1  .-^Lord  Cottenham,  C.,  was  of  opinion  that 
the  Court,  with  respect  to  copyholds,  would  not 
execute  a  voluntary  contract ;  and  his  Lordship's 
impression  was,  that  the  principle  of  the  Court  to 
withhold  its  assistance  from  a  volunteer  applies 
equally  whether  he  seeks  to  have  the  benefit  of  a 
Qoatract,  a  covenant,  or  a  settlement. 

(c)  Emery  v.  Wase  (8  Yes.  605).  May,  1803.— 
TUs  was  an  appeal  to  Lord  Eldon,  C,  who 
afflrmed  the  decree  of  Lord  Alvauley  at  the  RoUs, 
on  the  ground  that  the  evidence  did  not  prove  satis* 
fisctorily  as  it  ought,  espedally  in  the  case  of  mar- 
ried women,  that  the  valuation  was  made  with  due 
attention  ^"'^  care. 

(<Q  Martin  v.  MUeTuU  (2  Jac.  &  W.  413).  Dec. 
1890.— Sir  Thomas  Plumer,  M.  R.  refused  specific 
performance  of  a  contract  improvidently  entered 
into  by  igoorant  persons. 

(e)  Morris  v.  SteplwMon  (7  Ves.  475).  July, 
1802.— Sir  Wm.  Grant,  M.  R.,  decreed  the  husband 
under  the  drcumstances  of  the  case  to  procure  his 
wife  to  join  in  a  surrender  of  copyhold  estate. 

(/)  WUliam*  v.  Codrmgton  (1  Ves.  614).  July, 
1760. — Lord  Eldon,  C.  said,  that  though  one  cannot 
eome  ioto  equity  to  supply  a  defect  in  a  voluntary 
deed  without  consideration,  or  in  many  instances 
cannot  come  for  specific  performance  of  such  an 
agreement,  yet  if  he  has  a  specialty,  he  does  not 
want  proof  of  consideration,  but  may  come  iato 
equity  as  well  as  law  to  have  satisfaction  for  that 
debt  00  that  spedaltv  out  of  assets,  and  then  the 
Court  will  not  send  it  to  law,  but  will  judge  whe- 
ther he  has  a  specialty  or  not. 

(a)  Garrard  v.  Lord  Lauderdale  (2  Russ.  &  M. 
4511.  Jan.  27,  29,  and  Feb.  11,  1831.— A  person 
by  aeed  conveyed  to  trustees  certain  personal  pro- 
perty  upon  trust  to  sell  the  same,  and  after  satisfy- 
ing certain  spedfied  charges  and  daims  in  a  pre- 
scribed order  out  of  the  proceeds,  to  divide  the 
residue  among  his  scheduled  creditors,  none  of 
whom  were  parties  or  privy  to  the  execution  of  the 


deed.  The  trustees,  after  partially  executing  tlie 
trusts  by  making  sales  and  paying  off  the  specified 
charges  and  dafans  in  the  order  directed,  concurred 
with  the  grantor  in  doing  several  acts  inconsistent 
with  the  subsequent  trusts :  Iiord  Brougham,  C» 
held,  that  after  the  death  of  the  grantor  a  sch»* 
duled  creditor  had  no  equity  against  the  trustees  I* 
enforce  the  execution  of  the  trusts,  the  convcyanee 
being  in  the  nature  of  a  private  arrangement  for  the 
personal  convenience  of  the  grantor,  and  vesting  a» 
right  in  the  creditors. 

(A)  Colyear  v.  MuXfraoe  (2  Keen,  81).  Ai«iis^ 
1836.— >A  father,  who  had  four  natural  daughtera 
and  a  legitimate  son,  entered  into  an  agreement  wilii 
his  son,  evidenced  by  certain  deeds,  whereby  the 
father  covenanted  to  transfer  the  sum  of  20,000{.  t» 
a  trustee,  for  the  benefit  of  his  four  natural  dangh* 
tcrs,  and  the  son  oovenanted  to  pay  the  debts  of  the 
father.  The  son  paid  seme  of  the  Other's  debt8» 
and  died  before  the  covenant  on  the  part  of  the 
father  was  performed,  having  by  his  vrill  given  the 
whole  of  his  property  to  his  father,  who  became  the 
son's  personal  representattve. 

A  demurrer  to  a  bill  filed  by  one  of  the  natunl 
daughters,  and  praying  to  have  the  agreemeat  ese* 
cuted  against  the  estates  of  the  father  and  aoUt  iw 
aUowed  by  Lord  Langdak,  M.R.,  who  also  held 
that  where  two  persons,  for  valuable  consldentioA 
as  between  themselves,  covenant  to  do  aome  net  fiw 
the  benefit  of  a  mere  stranger,  that  stranger  cannot 
enforce  the  covenant  against  the  two,  though  either 
of  the  two  ntight  do  so  against  the  other. 

(0  Sloane  v.  Cadogan  (Sugden's  V.  and  P.  Appse. 
dix.  No.  27).— Sir  William  Grant,  M.R.,  In  tUe 
case  deddea  that  when  the  trust  is  created,  no  ooa-* 
nderation  is  essential,  and  the  Court  will  exeeula  It 
tfaough  voluntary. 

(k)DoeY,  PUeher  (6  Taunt.  369).  November. 
18l6.~-Oibbs,  C.  J.,  decided  that  if  there  be  in  « 
deed  one  limitation  to  a  use,  which  is  a  chaxitahle 
use  within  the  statute  9  Geo.  2,  c.  36,  that  statofee 
does  not  therefore  avoid  other  limltationa  in  the  save 
deed,  whidi  are  not  within  the  Act. 

(0  GreemooodY.  T%e  Bishop  ^  London  (6  TiMttt. 
727).  November,  1814.— The  patron,  bdng  ela^ 
rector  of  B.,  agreed  for  8,7602.  to  convey  to  O** 
derk,  the  advowson  in  fee,  and  immediatdy  to  rssigii 
the  rectory  land,  present  D.  thereto,  pay  all  ex* 
pensee,  and  allow  D.  60<.  for  dila^datlons,  andthd 
D.  should  have  the  profits  from  a  day  then  past. 
The  ordinary  refused  to  acoept  the  vendor's  resigna* 
tion,  whereon  D.  agreed  with  the  patron  for  the 
purchase  of  the  advowson  at  8,000f.  allowing  60<» 
for  dilapidations,  and  he  was  to  be  entitied  to  the 
profits  of  the  reetoiy  from  the  same  past  day.  And. 
four  dap  after,  the  vendor  agreed  to  grant  him  • 
lease  or  the  tithes  for  the  vendor's  life  at  a  pepper- 
corn rent:  the  conveyances  were  accordingly  caoe* 
cuted,  and  money  paid.  Upon  the  death  of  the 
vendor,  the  king  presented  to  that  turn  for  simony^ 
and  upon  the  death  of  the  king's  derk,  the  heir  of 
the  vendor  disturbed  the  purchaser,  insisting  tiint 
the  grant  of  the  advowson  was  void  by  reaaoa  of 


DAYENPOBT  v.  BISHOPP.  4gi 

Bethell  and  AmpMetU  for  the  heir-at-law  of  Miss  Lucas,  contended  that  the 
contract  on  the  marriage  extended  to  the  limitation  to  Miss  Lucas.  Sutton  v. 
Chetwynd  was  yery  oifierent ;  the  question  there  was  whether  the  contract 
was  such  as  could  oe  enforced  where  a  valuable  consideration  had  been  given. 
They  commented  on  Colyear  v.  Mulgrave  and  Stephens  v.  Trtteman.  It  is 
a  technical  rule  of  equity  not  to  execute  an  executory  contract  where  there  has 
been  no  consideration  ;  out  in  marriage  articles  the  Court  will  lay  hold  of  any 
circumstance  to  distinguish  them  and  take  them  out  of  the  rule.  It  is  impossible 
to  say  this  limitation  to  the  wife''s  niece  was  not  within  the  consideration.  The 
contract  is  between  A.  and  B.  with  each  other ;  and  with  C,  as  trustee  for  D., 
is  a  contract  which  the  trustee  can  enforce  against  each  or  either  of  the  parties. 
This  tends  to  the  conclusion  that  what  the  trustee  can  and  ought  to  do,  that 
the  cestui  trust  can  enforce;  that  the  judgment  of  the  Vice-Chancellor  was 
quite  satisfectory.  The  case  of  Vernon  v.  Vernon  (supra)  was  a  distinct 
authority  against  the  proposition  on  which  Mr.  Tinney  founded  his  case, 
namely,  that  Miss  Lucas  was  no  party  to  the  settlement ;  but  in  Vernon  v. 
Vernon  the  fact  of  Thomas  Vernon,  the  father,  being  party  to  the  a^eement,  is 
nowhere  mentioned  as  entering  into  the  consideration  of  the  judge.  The 
Court  cannot  distinguish  that  case  from  the  present.  Sir  Wm.  Grant  had  said, 
that  ^^  it  is  not  of  necessity  that  at  law  the  consideration  of  marriage  should 
support  every  limitation.*^  Vernon  v.  Vernon  is  the  clearest  authority  for  the 
validity  of  a  contract  between  A.  and  B.  for  the  benefit  of  C.  That  is  an 
affirmative  decision,  and  the  ne^tive  has  never  been  decided.  In  Osgood  y. 
Strode  (suprct)  Lord  Macclesfield  said,  ^*  Each  of  them  (the  father  and  son) 
having  an  interest  in  the  premises,  so  that  the  one  without  the  other  could  not 
make  a  settlement  thereof,  it  may  be  well  intended  that  the  father  did  stipulate 
with  the  son  that  he,  the  father,  would  come  into  those  articles  and  join  therein 
on  terms  that,  in  case  of  the  son  dying  without  issue  male  by  that  marriage, 
then  to  go  to  the  plaintiff  (the  nephew) ;  and  this  probably  was  part  of  uie 
marriage  agreement  and  of  the  terms  on  which  it  was  made ;  ana  since  this 
might  be,  and  probably  was — ^nay,  appears  to  have  been  the  terms  of  this  mar- 
riage agreement,  and  ttie  inducement  to  the  father  to  join  therein,  equity  ought 
to  aecree  a  performance  of  it.*"  And  in  the  case  of  Goring  v.  Nash  (suprd)y 
which  was  a  suit  to  enforce  a  voluntary  limitation  in  a  marriage  settlement. 
Lord  Hardwicke  said,  "  All  the  decrees  for  specific  performance  of  marrit^ 
articles  on  limitations  for  younger  children,  are  authorities  in  favour  of  the 
plaintiff;  and  where  such  articles  have  been  decreed  at  all,  they  have  beai 
carried  into  execution,  even  as  to  collaterals,  and  not  carried  into  execution  in 
part  only.  Suppose  a  bill  had  been  brought  by  Mr.  R.  Fagg  (the  settlor 
on  whose  marriage  the  articles  were  made),  must  not  this  particular  limitation 
have  been  decred  to  the  plaintiff  at  the  same  time  f"  And  his  Lordship  said, 
that  in  making  his  decree  he  should  rely,  amongst  other  grounds,  on  this, 
**  that  the  trustees  would  be  clearly  entitled  to  recover  the  whole  value  of  the 
estate  at  law  out  of  the  real  assets."  To  that,  objection  was  made  that  the 
trustees  would  recover  little  or  nothing,  because  the  husband  might  have 
disposed  of  the  whole  estate.  On  which  Lord  Hardwicke  said,  "  One  objection 
made  on  the  part  of  the  defendants  was,  that  here  was  a  remainder  in  tail 
limited  to  R.  F.  the  son,  before  this  limitation  to  the  plaintifFr,  and  he  might 
have  barred  the  plaintiff  by  recovery.     There  is  no  doubt  that  he  might ;  but 

dmony.    Gibbs,  C.  J.,  held  that  the  conveyance  tonch  only  the  next  presentatiooi  extended  ;  and 

purporting  to  carry  the  whole  advowson,  including  that  so  much  of  the  conveyance  as  applied  to  the 

the  next  presentation,  was  at  all  events  (assuming  legal  part,  the  fee  of  the  advowson,  was  to  be  sup* 

the  contract  to  be  simoniacal)  no  farther  void  than  ported, 
the  simoniacal  part  of  the  transaction,  which  could 
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as  he  has  not  done  it,  it  is  no  objection,  and  was  the  very  case  in  Vernon  y. 
Vernon^  and  the  same  argument  was  made  use  of  there.  We  know  that  it 
is  said  that  in  those  cases,  the  limitation  being  to  children,  they  are  distinguish- 
able from  the  present  case ;  but  that  in  fact  makes  no  difference,  as  they  were 
not  within  the  consideration  of  marriage.  It  was  contended,  on  the  authority 
of  Johnson  v.  Legard  {suprd)^  that  an  estate  under  such  a  limitation  was 
fraudulent  against  a  purcnaser;  but  that  is  a  fallacious  argument.  The 
difference  is  this,  that  the  limitation  of  the  legal  estate  is  fraudulent  against  a 
purchaser  by  a  particular  statute ;  but  it  is  not  therefore  necessary  tnat  the 
contract,  as  amongst  themselves,  should  have  a  tortious  effect.  The  statute  is  a 
shield  to  the  purchaser,  but  the  contract  is  not  therefore  void.  There  is  no 
reason  that  a  court  of  equity  should  hold  it  void.  That  proposition  was  never 
questioned  till  the  case  of  Johnson  v.  Legard.  A  voluntary  settlement  is  good 
as  between  the  parties ;  the  protection  of  the  statute  is  afforded,  not  for  the  sake 
of  the  settlor,  l3Ut  for  that  of  the  purchaser.  It  is  said  that  the  wife  became 
a  purchaser  for  value  of  the  personal  estate,  and  that  therefore  part  of  the 
decree  must  be  supported.  Now  the  contract  made  by  the  marriage  articles 
was  for  the  wife's  real  and  personal  estate.  The  defendants^  counsel  admit  that 
as  to  the  personal,  but  deny  it  as  to  the  real  estate. 

The  LORD  CHANCELLOR.— The  husband  might  say  he  gave  up  his 
claim  to  the  personal  estate,  provided  the  niece  was  brought  into  the  settlement. 

BethelL — There  is  anomaly  in  our  law  in  protecting  a  purchaser  for  value. 
If  the  contract  is  only  to  be  performed  in  part,  what  is  to  be  done  with  the 
covenant  ?  If  the  covenant  had  been  performed  in  part,  and  the  trustees  had 
brought  an  action,  they  would  have  recovered  judgment  for  the  whole  amount^ 
when  the  Court  had  performed  part.  This  Court  always,  performs  a  contract 
entirely ;  it  looks  at  the  whole  subject-matter,  and  executes  the  contract  once 
for  all. 

The  LORD  CHANCELLOR.— In  the  case  of  Johnson  v,  Legard^  the 
consideration  was  the  marriage  and  a  portion  of  4,000/. 

BethelL — The  accumulation  of  consideration  on  consideration  would  make 
no  difference.     The  wife  there  was  not  a  purchaser  for  her  brother. 

Amphletty  on  the  same  side.— The  argument  might  be  divided  into— firsts 
the  state  of  the  record ;  secondly,  the  nypothetical  case  transposed.  First, 
complete  execution  of  the  contract  follows  from  the  undoubtea  right  of  the 
plaintiff  to  have  a  part  performed.  He  did  not  dispute  that  where  there  was  a 
covenant  for  two  tnings,  one  only  might  be  performed.  But  in  an  agreement 
for  several  matters,  some  or  one  of  them  may  be  the  consideration  for  the  other  ; 
and  if  the  contract  is  partially  carried  into  execution,  the  injustice  may  follow 
of  omitting  that  which  was  the  main  consideration.  Goring  v.  Nash  (supra^ 
The  cases  cited  on  the  other  side  have  no  reference  to  the  doctrine  of  Lord 
Hardwicke  in  that  case.  Here  it  is  probable  that  the  limitation  to  Miss  Lucas 
formed  a  material  part  of  the  contract.     Newstead  v.  Searles  (1  Atk.  866) ;  (a) 

(a)  Newstead  ▼.  Searles  (1  Atk.  266).  March,  riage,  that  child  or  ehildreii  to  have  an  equal  ahan 
1737. — ^A  widow  who  had  two  childreo  by  a  former     of  the  said  catatea  witii  tlie  gnundaoo  an  ~ 


husband,  and  no  provision  made  for  tliem,  and  these  danghter. 

two  children  each  of  them  a  child,  and  being  in  pos-  The    husband  and   wife    afterwards    mortgafp 

session  of  her  own  right  of  freehold,  copyhold,  and  the  settled  estates  to  persons  who  had  notiee  of 

leasehold  estates,  by  articles  before  her  second  mar-  the  settlement.     Lord    Hardwicke,  C,  dedarad 

xiage,  to  which  her  husband  was  a  party,  and  by  his  that  the  settlement  is  no  voluntary  agreement,  baft 

consent,  conveys  the  whole  to  trustees,  that  they  a  binding  one,  and  no  instance  where  such  a  limita- 

should  divide  the  freehold,  copyhold,  and  leasehold,  tion  has  been  held  fraudulent  and  void  against  sub- 

if  no  issue  of  the  marriage,  in  moieties,  one  to  the  sequent  purchasers,  or  creditors  ;  for  if  it  should^ 

plaintiff,  her  grandson,  his  heirs  and  assign?,  the  no  widow  on  her  second  marriage  would  be  able  to 

other  to  her  granddaughter  in  fee ;  provide  that  if  make  any  certain   provision  for   the  Issuo  of  % 

there  should  be  any  child  or  children  of  the  mar-  former. 
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Ithettv.Beaneil  Ves.  sen.  215);  (a)  Edwards  v.  Warwick  (2  P.  Wms. 
171) ;  (6^  Owen  qui  tarn  v.  Barrow  (1  Bos.  &  Pul.  101)  ;  (c)  Claytonv.  Winton 
(S  Mada.  302,  n.).  In  Johnson  v.  Legard^  the  wife  had  no  interest ;  here  the 
wife  had  one ;  but  in  Clayton  v.  Winton  the  wife  had  an  interest  in  stipulating 
for  the  son  of  the  second  marriage.     Ellis  v.  Nimmo  (Llo.  &  Goo.  388).  (d) 

Russell  and  Randell,  for  the  plaintiff. 

Tinney,  in  reply. — The  attempt  to  support  the  decree  was  made  by  endea- 
vourinff  to  unsettle  the  law  as  it  had  been  settled  in  modern  times.  The 
plaintiff  is  not  under  liability  in  respect  of  the  covenant  to  the  trustees :  if 
there  was  any  breach,  it  occurred  six  months  after  the  devolution  of  the  real  and 
personal  estate  covenanted  to  be  settled. 

The  LORD  CHANCELLOR.— It  seems  to  me  exceedingly  difficult  to 
consider  that  there  would  be  an^  substantial  damages.  If  the  action  had  been 
brought  in  the  lifetime  of  the  wife,  what  would  have  been  the  damages  ?  Here 
the  value  of  the  estate  would  not  have  been  the  measure  of  damages ;  but  in 
the  case  of  a  voluntary  covenant,  the  value  of  the  estate  would  have  been  the 
measure  of  damages. 

Tinney, — During  the  wife^s  life  no  substantial  action  could  have  been 
brought  on  the  covenant. 

The  LORD  CHANCELLOR.— She  was  to  execute  a  conveyance  in  a 
particular  way. 

Tinney, — She  had  an  absolute  power  of  appointment  under  the  settlement; 
everybody  was  in  the  wife's  power,  and  no  Court  would  have  compelled  the 
performance  of  the  contract  during  her  life. 

The  LORD  CHANCELLOR.— There  would  have  been  nominal  damages 
with  costs. 

7mw6y.— The  Court  would  not  permit  the  trustee  so  to  act. 

The  LORD  CHANCELLOR.— That  is,  as  to  the  actual  state  of  things 
during  the  life  of  the  wife. 

Tinney. — It  was  an  executory  matter.  They  covenant  that  the  property 
shall  be  vested  in  the  trustees,  and,  when  done,  it  shall  go  in  such  and  such  a 
way.  The  whole  was  in  the  control  of  herself  and  her  husband.  Who  has 
now  the  absolute  property  in  this  real  estate  ?  Why,  the  wife's  heirs  and  her 
husband.  That  is  the  case  of  Colye^r  v.  Mulgrave  (supra).  The  liability  to 
the  trustees  referred  to  by  the  Vice-Chancellor  was  a  surprise  to  the  defendants 
counsel. 

The  LORD  CHANCELLOR.— The  Vice-Chancellor  makes  it  the  ground 

(a)  Ithtll  ▼.  BtiOM  (1  Ves.  Ben.  216).  Febntary,  (c)  Owen  giu  tarn  t.  Barrow  (1  Bos.  &  Pal.  101). 
1749.— Lord  Hardwickc,  C,  in  this  case  decided  Not.  19,  1S04.  In  an  action  on  the  Statute  for 
tliat  when  the  bnsbandi  on  second  marriage,  con.  V^mtj  in  discounting  a  bill,  it  was  proved  that  one 
tracts  to  pay  money  in  trust  for  the  wife  for  life,  B.  demanded  payment  of  the  acceptor,  and  com- 
«nd  afterwards  for  the  issue  of  that  and  a  son  by  a  menced  an  action  against  him,  and  afterwards  re- 
former wife,  his  creditors  cannot  come  upon  this  eeived  the  amount  of  the  bill  and  the  costs  of 
against  the  son,  as  bdng  a  Toluntary  disposition  as  those  proceedings  on  producing  the  bill,  and  gave 
to  him.  a  receipt  as  attorney  for  the  present  defendant ; 

{b)  Edyoardsy.  IFanourA  (3  P.  Wms.  171).  Tri-  thisr  without  further  evidence  of  B.  being  the 
nityTerm,l723.— Lord  Macde8field,C.,decided  that  agent  of  the  defendant,  and  without  the  pro- 
money  covenanted  to  be  laid  out  in  land  shall  de-  dnction  of  the  proceedings  against  the  acceptor, 
scend  as  land.  But  he  that  is  entitled  to  the  fee  of  Sir  James  Mansfield.C.  J.,  Rooke,  J„  and  Chambre, 
the  land  when  purchased,  may  dispose  of  it  by  a  J.,  held  good  prima  facie  evidence  to  be  left  to  a 
will,  though  not  attested  by  three  witnesses.  Also  jury  of  the  defendant  having  received  the  usurious 
a  parol  direction  for  the  payment  seems  to  be  frood.  interest. 

So,  if  the  money  is  ordered  or  devised  to  be  laid  out  (d)  BUis  v.  Nimmo  (Lloyd  and  Goold's  C.  R.  in 
in  lands,  and  settled  to  the  use  of  A.  in  tail,  re-  Ireland,  333).  In  this  case  Lord  Sugden,  C,  was 
mainder  to  himself  in  fee»  equity  will  order  the  of  opinion  that  a  post-nuptial  afEreemeat  in  writ- 
money  to  A. ;  seeus  if  the  remainder  of  it  be  limited  ing,  by  which  a  father  undertook  to  make  a 
to  a  third  person.  Also,  though  by  a  voluntary  con-  provision  for  a  child,  will  be  specifically  ezfcuted, 
tract  money  is  agreed  to  be  laid  out  in  lands,  the  being  a  contract  founded  on  a  meritoriuos  con- 
Coart  will  execute  such  agreement  in  favour  of  the  slderation. 
heir. 
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of  his  judgment.  He  says  that  it  is  quite  clear  an  action  might  be  brought 
against  the  husband. 

Tinney, — The  bill  rests  on  the  husband's  interest,  not  his  liability,  and  prays 
that  the  articles  may  be  specifically  performed.  We  rely  on  Caiman  v.  Sarrel 
(1  Ves.  jun.  61),  (a)  Sutton  v.  Chetwynd  {8upra\  Sloan  v,  Cadogan  (8upra)y 
Jefferys  v.  Jefferys  (jsupra).  Ward  v.  Audland  (9  Jur.  384).  (6)  The  cove- 
nant is  voluntary  as  against  the  wife,  and  therefore  is  voluntary  against  the 
heir.  (S  Sugden's  Vendors  and  Purchasers,  282 ;  Warburton  v.  Looelandj 
2  Dow.  &  Clark,  497 ;  (c)  BurreWs  case,  6  Coke  Rep.  72.)  (d)  If  the  con- 
veyance is  voluntary,  the  covenant  must  be  voluntary  too ;  and  if  the  covenant 
is  voluntary,  the  court  of  equity  has  no  power  to  enforce  it.  {Puhertoft  v. 
Ptdvertofi,  suprct.)  Sutton  v.  Chetwynd  is  a  distinct  authority,  notwithstand- 
ing the  attempt  made  to  distinguish  it.  We  say  that  a  covenant  is  not  to  be 
executed  in  favour  of  a  stranger,  because  it  is  found  in  a  marriage  settlement, 
— ^and  a  collateral  relation  is  a  stranger.  {Cholmondeleyv,  Clinton,  4  Bly.  1.) 
Vernon  v.  Vernon  cannot  be  said  to  oe  a  pure  case  of  Hmitation  to  collaterals 
like  the  present :  there  the  husband  and  wife  joined  with  anoth^  party  in 
making  the  settlement.  So  in  Osgood  v«  Strode  there  was  also  a  valuable  con- 
sideration. 

The  LORD  CHANCELLOR.— In  Goring  v.  NaA,  Lord  Hardwicke  said 
he  would  decree  immediately,  to  prevent  circuity  of  action,  and  laid  it  down  in 


(a)  Colmanv.  Sarrtl  (iyes.jiiii.  61).  No^mber, 
1789.— Lord  Thurlow,  C,  said  in  this  case :  **  Where 
a  deed  is  not  suffident  in  truth  to  pass  the  estate 
out  of  the  hands  of  the  oonTeyer,  but  the  partf 
most  come  into  equity,  the  Court  has  never  yet 
executed  a  Toiuntary  agreement :  to  do  so,  would 
be  to  make  him  who  does  not  sufliciently  cooTey, 
and  his  executors  after  his  death,  trustees  for  the 
person  to  whom  he  had  so  defectively  conveyed ; 
and  there  is  no  case  where  a  court  of  eqnitv  has 
ever  done  that.  Whenever  you  come  into  equity  to 
raise  an  interest  by  way  of  trust,  you  must  have  a 
valuable,  or,  at  least,  a  meritorious  consideration. 
Nothing  less  will  do." 

(ft)  Ward  V.  AudUmd  (9  Jurist,  384).  J«i.  ao, 
02,  and  Feb.  27,  1845. — A.  being  possessed  of  cer- 
ta^  furniture,  a  mortgage-debt  of  6462.,  secnred 
by  mortgage  in  fee  of  a  customary  estate,  and  a 
policy  on  his  own  life  for  1,000^,  executed  a  voluntary 
deed,  purporting  to  assign  to  B.,  as  a  trustee  for 
his  (the  grantor's)  two  nieces  and  their  issue,  all 
his  household  goods,  furniture,  &c.,  and  all  sums 
owing,  or  which  might  thereafter  bceome  doe  and 
owing  to  him,  with  all  policies  and  other  securities 
fbr  the  same,  and  all  other  his  then  present  and  fu- 
ture personal  estate,  together  with  the  several 
mortgages,  and  all  other  securities,  deeds,  evideaees, 
&c.,  which  he  could  eome  bv  without  suit ;  and  to 
grant,  bargain,  sell,  and  asaiga  to  sueh  trustee,  all 
the  hereditaments  of  or  to  which  he  was  seised  or 
entitled  in  mortgage,  or  which  were  vested  in  him 
by  way  of  mortgage  fbr  any  term  of  years,  in  fee  or 
otherwise,  and  particularly  described  in  the  several 
indentures  of  mortgage,  to  hold  to  the  trustee,  his 
executors,  administrators,  and  assigns,  for  the  re- 
mainder of  the  several  terms  of  years  created  by 
such  indentures,  but  subject  to  the  right  of  redemp- 
tioa  therein  reserved.  And  he  declared  B.'s  receipts 
good  discharges,  and  appointed  him  his  attorney  to 
sue,  and  covenanted  for  ftirther  assurance. 

Afterwards  A.  made  a  will,  giving  all  the  pro- 
perty which  he  had  at  the  date  of  1^  deed  abso- 
lutely to  the  children  of  one  of  his  nieces.  The 
deed  was  delivered  to  B.,  but  A.  kept  the  policy 


and  enjoyed  the  use  of  the  fomitore  and  the  interest 
of  the  mortgage- debt  to  his  death.  No  notice  of 
the  deed  was  given  either  to  the  mortgagor  or  to 
the  insoranee  oAoe.  A  bill  fOed  by  B.,  the  trustee, 
against  the  eettvi  que  trusts  and  the  executors, 
stating  disputes  between  the  defendants  as  to  their 
interests  under  the  deed  and  will,  and  praying  the 
protection  and  aid  of  this  Court,  and  to  have  the 
property  included  in  the  deed  disposed  of  accordin§r 
to  the  trusts  thereby  declared,  was  ^Usmiesed  ilsr 
want  of  equity. 

(c)  WarburtoH  v.  Loeeland  (2  Dow.  &  Clark,  497). 
In  the  House  of  Lords,  1831-3.— In  the  opinioB 
of  the  judges  on  this  case,  per  Tiadal,  L.  C.  J. 
C.  P.,  it  was  said  that  the  observation  in  the  report 
of  BurreWs  case  (6  Coke  Rep.  72)  is  one  that 
ought  never  to  be  lost  sight  of  in  any  case,  naady, 
"  that  the  office  at  all  judges  is  always  to  make 
such  constructioa  as  shall  suppress  the  mischief 
and  advance  the  remedy,  and  to  suppress  sabile 
inventions  and  evasioas  fbr  oontinnanoe  of  the 
mischief,  and  proprivato  eommodOf  and  to  add  force 
and  Ufe  to  the  cure  and  remedy,  according  to  the 
true  intent  of  the  makers  of  the  Act,  fro  teno 
pubUeo," 

(d)  BurrelVs  case  (6  Coke  Rep.  72).  In  the  Com* 
mon  Pleas,  Pasch.  5  JaoobI  I.— If  the  father  maksa 
a  lease  by  fraud  and  covin  of  his  land,  to  defraud 
others  to  whom  he  shall  deaiise  or  sell  it  (aad  aU 
fraudulent  leases  shall  be  so  intended),  ana  before 
the  father  sells  or  demises  it,  he  dies,  and  the  son, 
knowing  or  not  knowing  of  the  lease,  sells  the  land, 
on  good  eonsideration,  the  vendee  shall  avoid  the 
lease  by  the  Act  27  Elix. 

If  the  father  assigns  his  term  fraudulently  to  hia 
son,  having  at  the  time  nothing  in  the  inheritaaee 
of  the  land,  yet  when  the  ikther  seUs  the  land  (upon 
the  inheritance  descending  upon  him),  with  a  cove- 
nant to  be  clear  of  all  leases,  &c.,  his  vendee  shall 
avoid  the  term  by  the  said  Ad. 

Where  a  man  secretly  makes  a  jointure  to  hia 
wife  by  fraud  and  covin,  to  defraud  a  purchaser  ta 
whom  he  intended  to  sell  the  land,  the  purchaser 
shall  avoid  it. 
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distinct  and  clear  terms,  that  the  trustees  would  be  entitled  to  recover  the  whole 
ralue  of  the  land  out  of  the  real  assets. 

Tinney. — The  law  was  then  unsettled,  and  the  judges  resorted  to  all  possible 
reasons.  In  all  these  decisions,  there  were  sufficient  other  grounds.  There  is 
DO  decision  of  authority  that  articles  cannot  be  enforced  partially.  The  hu»< 
band  is  equitable  tenant  for  life,  and  is  therefore  entitled  to  have  his  part  of 
the  covenant  performed.  The  only  action  which  could  be  brought  against  the 
husband  would  be  in  respect  of  the  interest  of  the  reversioners.     In  its  conse* 

iuenoes  this  decirion  will  destroy  the  law  of  equity  as  to  voluntary  contracts^ 
Fnder  the  statute  of  Elizabeth,  it  is  only  necessary  to  give  a  small  interest  for 
a  valuable  consideration,  to  make  good  the  voluntary  contract ;  so  in  the  same 
way  it  may  be  made  good  against  creditors. 

Judghteni.—Jtsgu$t,  1846. 

The  LORD  CHANCELLOR.— -The  facts  of  this  case  are  these :— Upon 
the  treaty  for  a  marriage  between  Samuel  Davenport  and  Eleanora  Roberts,  it 
was,  by  the  deeds  then  executed,  amongst  other  things  agreed  by  and  between 
Samuel  Davenport  and  E.  Roberts,  and  each  of  them  covenanted  and  agreed 
with  the  trustees,  that  if  the  said  £.  Roberts  should  thereafter,  during  the 
coverture,  become  entitled  to  any  property  real  or  personal,  by  any  devise,  gift, 
bequest,  or  otherwise,  such  property  should  be  conveyed  to  trustees,  so  as  that 
the  same  should  be  limited  to  such  purposes  as  the  said  E.  Roberts  should,  by 
deed  or  will,  appoint,  and  in  default  of  appointment,  to  the  sole  and  separate 
use  of  E.  Roberts  for  life,  and  after  her  decease  to  the  use  of  S.  Davenport  for 
life,  with  remainder  to  the  child  or  children  of  E.  Roberts ;  but  if  there  should 
be  no  such  child  or  children,  or  descendant^auy  such  child  or  children,  living 
at  the  death  of  the  survivor  of  S.  Davenpo^and  E.  Roberts,  then  to  the  use 
of  her  niece  Mary  Lucas,  her  heirs  and  assigns,  for  ever.  Mary  Lucas  was  the 
daughter  of  Mrs.  Bishopp,  the  sister  of  E.  Roberts,  afterwards  E.  Davenport. 
She  died  unmarried  in  18^.  In  1818,  Needham  Chesdden,  an  uncle  of  Mrs. 
Davenport  and  of  her  sister  Mrs.  Bishopp,  devised  certain  estates  to  trustees 
to  the  use  of  his  wife  for  life,  with  remainder  to  the  use  of  Mary  Bishopp, 
his  niece,  for  life,  with  remainder  to  Mary  Lucas,  her  daughter  by  a 
former  husband,  for  life,  with  remainder  to  his  own  right  heirs.  Under  the 
devise  to  his  own  right  heirs,  Mrs.  Davenport  and  Mrs.  Bishopp  were  his 
€0-heiresses.  Mrs.  l)avenport  died  in  1839.  Mrs.  Bishopp  survived  her,  and 
was  her  heiress-at-law.  Mrs.  Davenport  never  exercised  the  power  of  appoint^ 
ment  mven  to  her  by  the  settlement.     The  bOl  was  filed  by  S.  Davenport  and 

E rayed  that  Mrs.  Bishopp,  as  the  heiress-at-law  of  Mrs.  Davenport,  might 
e  decreed  specifically  to  perform  the  covenant  contained  in  the  settle- 
ment as  to  tne  estate  devised  by  the  will  of  Needham  Cheselden,  so  as  to 
▼est  one  moiety  thereof,  subject  to  the  life-interest  of  Mrs.  Bishopp,  in  the  sur- 
viving trustee  to  the  uses  expressed  in  the  settlement.  In  this  case  there  was 
an  express  covenant  between  E.  Roberts,  afterwards  Mrs.  Davenport,  and  her 
intended  husband,  and  with  the  trustees,  that  any  estate  which  might  come  to 
her  during  her  coverture,  should  be  conveyed  to  trustees,  to  the  uses  expressed 
in  the  settlement.  This  covenant  was  entmd  into  for  a  valuable  consideration, 
namely,  the  marriage  between  the  parties.  There  is  no  reason,  therefore,  why 
the  Court  should  not  give  efiect  to  the  covenant  with  S.  Davenport  by  decree- 
ing a  specific  performance.  I  think  it  is  immaterial  in  this  case  tihat  Mary  Lucas 
was  no  party  to  the  consideration.  The  case  of  SuUan  v.  Chettvynd  was  relied 
upon  in  the  argument  for  the  appellant ;  there,  the  covenant  was  between  Lady 
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Bath  and  the  trustees  only.  There  was  no  consideration  moving  from  them 
or  from  Sir  Hichard  Sutton.  With  respect  to  Sir  James  Pulteney,  he  merelj 
consented  to  the  settlement.  Lady  Bath  did  not  covenant  with  him.  In  the 
present  case  the  parties  to  the  consideration — viz.,  the  marriage — mutually, 
and  in  express  terms,  covenanted  with  each  other  as  well  as  with  the  trustees. 
Instances  were  cited  of  marriage  settlements  which  were,  as  to  some  of  the 
limitations,  considered  to  be  voluntary,  and  were  set  aside  in  favour  of  pur- 
chasers. But  this  is  not  the  case  of  a  purchaser,  and  it  is  unnecessary,  there- 
fore, to  consider  how  far  those  cases  are  in  other  respects  distinguishable  from 
the  present.  In  Goring  v.  Ncah^  Lord  Hardwicke  ooserved,  ^<  The  strict  meft> 
sure  which  governs  the  Court  in  a  question  between  persons  who  come  to  cany 
articles  into  execution  and  purchasers,  is  not  the  rule  of  this  Court  (between 
fisimilies);  for  between  families  the  Court  have  considered  whether  a  superior  or 
inferior  equity  arises  on  the  part  of  the  person  who  comes  for  a  specific  perform- 
ance.^ ^'  It  is  one  consideration,'*  he  addB,  <^how  far  the  Court  will  support  agree- 
ments of  this  kind  against  relations  in  a  family,  and  another  acainst  purchasers 
and  creditors.^  As  far  as  S.  Davenport  himself  is  concerned,  it  is  not  disputed 
that  a  specific  performance  must  be  decreed  ;  but  the  Court  bdn^  in  posses^ 
don  of  the  cause,  will  not  divide  the  covenant,  and  decree  a  specific  perform- 
ance in  favour  of  the  plaintiff  as  to  part,  and  send  him  to  law  as  to  the 
residue.  Lord  Hardwicke,  in  the  same  case  of  Goring  v.  Naah^  observes, 
*^  that  where  marriage  articles  have  been  decreed  at  all,  they  have  been  carried 
into  execution  even  as  to  collaterals,  and  not  carried  into  execution  in  part 
only.^    I  think,  therefore,  the  judgment  must  be  affirmed. 


THE  LORD  CHANCELLOR'S  COURT. 

November  10,  1846. 

GOMPERTZ  V.  GOMPEATZ.  (a) 

Wm-^t^mMiruetim^J^f^^initrtii^AhtohsU  or  cmUinffeni  ^— ><<  Lm^I  hetn.*' 
Wk^re  a  ieMiator  in  ik§  ftr$t  pert  qf  kU  wiU  gave  "  to  hh  dmigktero  4,000/.  Conaoli,  and  to  eack  of 
them,"  taiihout  more ;  and  in  a  enieequent  part  of  Mi$  will  eoid,  in  ditpoeing  of  the  reeidue,  «<  U 
ie  my  will  to  be  in  thie  manner :  my  danghtere  only  to  haoe  the  intereet  qfone  ehare,  or  q/*  3,000/. 
(an  alternative  gift),  during  their  livee,  and  after  their  death  it  ehall  become  to  their  lawfiU  heire  ;** 
and  he  qfterwarde  again  taid,  *'  my  eone  ehall  haoe  three  yeare  to  eontider  if  they  will  gvoe  my 
daughtere  one  ehare  or  3,000/.,"  each  of  which  meant  the  intereet  of  the  eaid  eume  onfy,^^ 
Held,  that  the  daughtere  tooh  a  life-interest  only  t  and  one  qf  them  having  died  without  ieene^  her 
ehare  woe  undiepoeed  qf,  and  passed  to  the  testator's  next  qfkin. 

THE  testator  in  this  cause,  Solomon  fiarent  Gompertz,  by  his  will,  dated  in 
1794,  gave  and  bequeathed  as  follows : — 
^^  I  will  and  give  to  my  beloved  wife.  Lea,  two  thousand  pounds  sterling 
for  her  marriage  agreement  she  has  of  me,  what  we  call  cusuba. 

"  I  further  will  and  give  to  m^  beloved  wife,  L^,  the  interest  of  15,000/. 
Consolidated  Three  per  Cents  dunng  her  life,  and  after  her  death,  to  be  divided 
among  my  children  in  fifteen  shares ;  my  sons  to  have  each  of  them  two  shares, 
and  my  daughters  each  of  them  one  share,  the  children  of  my  late  daughter 
Elizabeth  Cohen  to  come  in  for  the  one  share  of  their  mother.     I  also  give  to 

(fl)  Reported  by  R.  G.  Welford,  Esq.,  Barriater-at-law. 


GOMPERTZ  V.  GOMPEBTZ.  400 

my  beloved  wife  her  jewels  I  gave  her  in  my  lifetime,  and  the  use  of  all  my 
furniture,  plate,  during  her  life  :  and  whatever  I  herewith  will  and  give  to  my 
beloved  wife,  Lea,  is  meant  exclusive  of  the  three  thousand  pounds  Three  per 
Cents  her  father  gave  her  after  marriage. 

"  I  will  and  give  to  my  son  Barent  7,000/.  Consolidated  Three  per  Cents. 

"  I  will  and  ^ve  to  mv  daughter.  Eve  Cohen,  2,000/.  Three  per  Cents  Con- 
solidated. I  will  and  give  to  my  sons,  Isaac,  Ephraim,  Benjamin,  and  Lion, 
4,000/.  Consolidated  Three  per  Cents  to  each  of  tnem. 

<<  I  will  and  give  to  my  daughters,  Sally,  Rachael,  and  Amely,  four  thou- 
sand pounds  Consolidated  Three  per  Cents  to  each  of  them.  I  will  and  give 
to  the  children  of  my  late  daughter  Elizabeth  400/.  Three  per  Cents  Con- 
solidated,  to  each  of  them. 

**  I  will  and  give  to  my  grandchildren  of  my  son  Barent,  all  four  hundred 
pounds  Three  per  Cents  Consolidated,  to  each  of  them  that  may  be  alive  at 
my  death. 

<<  I  will  and  give  to  my  son-in-law,  A.  B.  Cohen,  1,000/.  sterling. 

<^  I  will  and  give  to  my  brother  Sampson  60/.  sterling  yearly  during  his  life, 
and  after  his  death  to  become  to  the  residue  of  my  effects. 

<^  I  will  and  give  to  my  brothers  and  sisters  that  may  survive  me  20/.  to  each 
of  them  for  mourning. 

<<  I  will  and  give  to  my  nephews,  Benjamin^  Elias,  and  Lion  Gompertz, 
80/.  to  each  of  them  for  mourning. 

"  I  will  and  give  to  my  late  book-keeper,  A.  B.  Vansanton,  80/.  yearly 
during  his  life,  and  after  his  death  to  become  to  my  eiFects.  I  further  five  him 
90/.  sterling  for  mourning.  I  give  to  each  of  my  servants  5/.  to  them  that 
have  lived  with  me  a  year,  and  is  in  my  service  at  the  time  of  my  death. 

<<  I  will  and  ^ve  100  sacks  of  coals  yearly  to  the  poor,  to  them  as  my 
executors  may  think  proper,  for  ninety-nine  years. 

<'  I  will  and  give  100/.  sterling,  to  be  divided  among  the  poor  one  month 
after  my  death,  as  my  executors  may  think  proper. 

**  I  will  and  eive  one  hundred  pounds,  to  oe  equally  divided  to  the  three 
synagogues  of  Megpey  Alley,  Duke^s  Place,  and  Leadenhall  Street. 

'^  I  will  and  give  50/.  sterhng  to  purchase  the  freehold  of  the  burying-ground 
at  Hodgson,  for  the  benefit  of  our  society. 

<<  As  I  have  a  bond  of  my  son  Isaac  for  5,500/.  sterling,  it  is  my  wiU  that  I 
herewith  discharge  him  of  the  said  bond  by  only  paying  one  shilling  for  the 
said  bond,  on  condition  that  whatever  the  produce  df  the  effects  of  Brookes  and 
Gompertz,  may  become  to  the  residue  of  my  effects. 

'^  And  as  to  the  rest  of  all  my  residue,  and  remaining  of  my  effects,  &c.,  of 
what  nature  or  kind  soever,  I  dispose  of  as  follows :-— My  sons  to  have  two 
shares  each  of  them,  and  my  daugnters  to  have  one  share  each  of  them ;  the 
children  of  my  late  daughter,  Elizabeth  Cohen,  to  have  one  share  among  them 
for  their  mother'^s  one  snare;  but  if  my  sons  should  think  proper  to  give  my 
daughters  3,000/.  sterling  to  each  of  them,  for  the  one  share  oi  the  residue,  1 

five  my  sons  the  option  either  to  give  my  daughters  3,000/.,  or  one  share ; 
ut  my  son-in-law,  A.  B.  Cohen,  shall  have  the  benefit  of  the  children  of  my 
late  daughter,  Elizabeth  Cohen,  either  to  take  one  share  or  3,000/.  sterling, 
for  her  children,  for  the  residue  shares ;  and  that  I  give  to  my  sons  and  daugh- 
ters of  the  residue.  It  is  my  will  to  be  in  this  manner : — ^my  daughters  only 
to  have  the  interest  of  the  one  share,  or  of  the  3,000/.,  during  their  lives,  and 
after  their  death  shall  become  to  their  lawful  heirs ;  and  one  share  of  the  two 
shares  of  each  of  my  sons  of  the  residue,  shall  only  have  the  interest  of  their 
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one  share  during  their  lives,  and  after  their  deaths  shall  become  to  their  lawful 
heirs. 

**  Should  I  not  be  in  possession  at  my  death  of  the  Three  per  Cent.  CdiH 
fiolidated,  sufficient  for  the  respective  shares  that  I  have  to  them  given,  in  siidl 
case  they  are  to  take  other  stocks  that  I  may  have,  at  the  rate  as  they  can  buy 
their  respective  shares  of  the  Three  per  Cents. 

**  Should  the  shares  of  my  daughters  of  my  residue  not  produce  for  one  riiiM 
8,000/.,  then  my  son-in-law  is  to  nave  no  more  than  the  rest  of  my  daughter 
for  the  one  share  for  the  children  of  my  daughter  Elizabeth.  My  sons  shall 
have  time  to  consider  three  years  if  they  will  give  my  daughters  one  share,  or 
S,000/.  each,  which  is  meant  the  interest  of  the  said  sums  only. 

^'  I  do  hereby  nominate  my  wife  Lea,  my  son  Barent,  my  son  Ephndm, 
my  son-in-law  A.  B.  Cohen,  representative  executors. 

«  London,  October  the  first,  1796. 

"  Solomon  Baeent  Gompert*.'* 

<<  The  two  shares  of  my  sons  of  the  residue  is  meant,  one  at  their  own 
disposal,  and  the  one  diare  only  the  interest  during  their  lives;  and  any 
daughters  only  the  interest  of  their  one  share  of  the  residue,  or  of  the  3,000/.  of 
the  residue.  '*  S.  B.  G.** 

*^  I  will  and  ^ve  to  my  wife  Lea  the  interest,  during  her  life,  of  all  moneys 
and  effects  that  I  am  entitled  to,  my  late  father-in-law,  Benjamin  Cohen ;  and 
after  her  death,  to  come  to  the  residue  of  my  effects.  "  S.  B.  G, 

"Jany.  29,  180r' 

The  suit  was  instituted  shortly  after  the  testator^s  death  ;  and  in  1808,  when 
the  cause  was  heard,  the  share  of  the  testator's  daughter  Sarah,  under  the  will, 
which  consisted  of  4,560/.  Consols,  was  directed  to  be  paid  into  court ;  the 
dividends  payable  to  her  during  her  life,  with  liberty  to  apply  after  her 
death.  In  1816  Sarah  married  Mr.  Hollingsworth,  and  died  in  July,  1844, 
without  issue ;  her  husband  had  taken  out  administration  to  her  effects,  and  by 
petition  claimed  her  share  as  an  absolute  bequest  under  the  testator's  will.  On 
the  hearing  of  the  petition  before  the  Vice-Chanoellor  of  England,  his  Honour 
declared  that  the  share  of  Sarah  Hollingsworth,  formerly  Gompertz,  was 
undisposed  of,  and  went  to  the  testator's  next  of  kin*  From  that  dedskm  Miw 
Hollingsworth  appealed. 

Walker  and  TwelUy  for  the  respondents. 

The  LORD  CHANCELLOR.— Is  not  the  question  already  decided  against 
your  client  by  the  former  decision,  that  the  testator^s  children  took  for  life  only, 
and  that  their  children  took  interests  in  remainder  ?  There  is  a  distinct  decifloon 
that  Sarah  took  for  life. 

Walker  referred  to  the  decree  and  the  language  of  the  wiU,  and  contended 
that  the  interest  in  Sarah's  share  was  undisnosed  of. 

James  Parker^  and  Speedy  for  the  appellant,  Mr.  Hollingsworth,  contended 
that  the  testator  had  first  made  absolute  gifts  to  his  daughters,  and  has  then 
prooeeded  to  make  limitations,  which  were  not  contingent  benefits  to  his  own 
estate,  but  were  merelj^  intended  to  carry  out  his  object  of  settling  the  fund 
upon  his  daughters^  children,  in  case  they  should  have  issue.  He  carved  out 
ao  much  of  the  absolute  interest  before  given  to  his  daughters  as  was  required 
to  let  in  their  children,  but  he  did  not  intend  thereby  to  take  any  benefit  to 
himself,  or  to  detract  fcom  the  absolute  gift  before  made,  except  for  the  benefit 
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of  daughters*  children.  la  WhUtell  v.  Dudin  (2  Jac.  &  Walk.  £79),  (a) 
such  additional  limitation  to  an  absolute  gift  was  held  to  be  a  qualification 
only.  (Mayer  v.  Townsend,  8  Beav.  443 ;  (b)  Campbell  v.  Brownrigg^  1  Phill. 
801 ;  (c)  Hulme  v.  Hulme,  9  Sim.  644.)  (d)  The  direction,  that  parties 
interested  in  Sarah^s  share  should  have  liberty  to  apply,  was  consistent  with  the 
construction  contended  for.  It  was  plain  the  testator  did  not  express  all  he 
meant,  for,  at  all  events,  the  daughters'  children  were  to  take  absolutely.  The 
first  part  of  the  will  must  be  read  in  connection  with  the  latter  part,  which 
directs  the  daughters  to  take  the  interest  only.  The  declarations  which  had 
been  made  in  the  suit  did  not  prejudice  this  question.  It  is  clear,  from  the 
-will,  that  the  testator  did  not  mean  to  die  intestate  as  to  any  part  of  his  estate ; 
but  that  would  be  the  effect  of  the  Vice-Chancellor's  decision.  He  speaks  of 
his  daughters'  share,  and  he  plainly  means  to  make  an  absolute  gift,  and  qualify 
the  enjoyment  in  the  event  of  his  daughters  having  children. 

Judgment 

The  LORD  CHANCELLOR.— I  think  the  Vice-Chancellor  right  in 
the  construction  which  he  has  put  on  this  clause,  and  tibat,  after  the  death 
of  the  daughter  without  children,  her  share  went  to  the  testator's  next  of  kin. 
The  cases  referred  to  all  proceeded  on  the  same  principle,  but  which  is  not  appli- 
cable to  the  present  case.  In  those  cases  there  was  a  gift,  and  then  a  direction 
as  to  the  manner  in  which  the  legacy  was  to  be  invested  and  applied  for  the 
benefit  of  the  legatee ;  not  a  diminution  or  (][ualification  of  the  original  gift, 
but  merely  a  direction  as  to  the  mode  in  which  it  was  to  be  dealt  with  and 
enjoyed  in  certain  events.  But  here,  the  directions  contained  in  the  latter  part 
of  the  clause  are  a  diminution  of  the  original  gift,  and,  therefore,  that  what- 
ever interest  is  not  exhausted  by  the  gift,  thus  diminished,  remains  the  property 
of  the  testator. 

It  is  quite  true  that  the  first  sentence  might  raise  a  ouestion,  for  the  testator 
divides  his  propertv  into  shares,  and  savs,  ^'  my  daugnters  to  have  one  share, 
my  sons  two  C*  and  if  he  had  afterwards  done  no  more  than  direct  how  the 
shares  so  given  were  to  be  laid  out  and  enjoyed,  the  case  would  have  fallen 
within  the  principle  of  those  cited ;  but  the  subsequent  directions  put  that  at 

(a)  WkUtell  T.  Duiin  (2  Jac.  &  W.  379} .   Dee.  8»  eat,  and  having  died  nnmarried,  that  her  penonal 

1890.      Lord  £ldon,  C.*-Gift  of  zeaidne  to  be  repwaenlitivea  were  entitied  thereto, 

•qually  divided  between  the  teatator*!  wife,  aona,  (e)  Campbell  r.  Brownrigg  (1  Phill.  301).    Dee. 

and  danghters ;    subieet,  nerertheleaa,  aa  to  the  21,   1842;    January  12,    October,    1843.      Lord 

ahares  of  the  danghtera,  which  were  to  be  placed  in  Lyndhnrat,  C— Under  a  gift  of  a  sum  of  money 

the  funds  in  the  namea  of  trasteca ;  the  interest  to  "  to  my  daughter  J.  H.,  to  be  employed  for  her 

be  paid  to  them  for  their  lives  for  their  separate  use ;  uae  in  the  following  manner,"  accompanied  by  a 

and  after  their  deaths  the  teatator  gave  the  ahaiM,  direetion  that  the  fund  should  be  invested  and  the 

to  the  interest  of  which  his  daughters  should  have  interest  only  paid  to  the  daughter  during  her  life ; 

i  entitled  for  life,  to  their  children  equally,  with  and  in  case  she  should  D»arry  and  have  children, 


benefit  of  survivorship.  Two  of  the  daughtera  then  the  principal  to  be  divided  amongst  such  child- 
having  survived  the  testator,  died  without  children,  ren,— liia  Lordship  held,  upon  the  constructton  of 
His  Lordship  held  that  their  repreaentativea  were  the  whole  will,  the  daughter  Imviog  died  without 
entitled  to  their  shares.  children,  that  her  personal  representative,  and  not 

<b)  Mayer  v.  Townteiid  (3  Beav.  44$).    Jan.  38,  the  residuary  legatee,  waa  entiUed  to  the  fund. 
1841.     Lord   Langdale,  M.R.— A  testator   di-         (d)  Hulme  v.  Hvlme  (9  Sim.  644).    April  19« 

rected  his  trustees  "  to  raise  6,0002.  for  liis  daugh-  1839.    Sir  L.  Shadwell,  Y.C.E.-^By  the  first  ope- 

ter,"  and  to  **  invest  hia  aaid  daughter's  legacy,*'  rative  words,  the  testator  in  this  case  made  an  abso- 

aad  pay  the  interest  to  her  for  life,  for  her  separate  late  gilt  to  all  his  children  by  his  second  wife  who 

use,  and  not  to  be  under  the  eontrol  of  any  husband,  should  be  living  when  the  youngest  child  should 

wMh  remainder  to  her  ddldren  absolutely ;  and  he  attain  twenty-one.    He  then  superadded  a  direetion 

pave  her  the  power  of  appointing  a  life4ntere«t  to  /or  aettUng  the  shares  of  his  daughters.      Uis 

her  husband.  The  will  contained  no  ultimate  limita-  Honour  hdd  that  the  absolute  gift  remained,  ex. 

tloa-of  the  property,  but  ehargad  the  legacy  on  the  eept  ao  fiw  aa  tite  direction  Ibr  aetUing  the  shares  of 

flaal  estate  in  oaae  of  a  defideney  of  the  personalty,  hie  daagbters  had  taken  it  away :    and  it  is  not 

His  Lordship  held,  that,  sulijeet  to  the  interests  given  taken  awav  in  the  case  of  a  daughter  dying  without 

to  the  children,  the  daughltt  tookaathiolilte  Inta^  Jttifing  chOdien* 

VOL.  IL  V 
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rest,  for  they  relate,  not  to  that,  but  to  the  nature  and  substanoe  of  the  gift 
itself.  For  whenever,  in  the  course  of  these  direotionB,  the  testator  refers  to  the 
shares  of  his  daughters,  it  is  always  accompanied  with  an  explanation  of  the 
sense  in  which  he  means  to  use  the  word,  that  he  has  not  given  his  daugtMers  a 
share,  bnt  only  the  interest  of  a  share— that  is,  a  life-interest  only,  witfc 
remainder  to  their  children.  To  such  a  case,  it  is  clear  that  the  principle  on 
which  the  appellant  relies  does  not  apply.  I  am  therefore  of  opinion  that  ttte 
Vice-Chancellor^s  decision  was  right,  and  the  appeal  must  be  dismissed,  wfik 
c6sts. 


THE  LORD  CHANCELLOR'S  COURT. 

Jult/  18  and  November  14,  1846. 
The  Attoehsy-Geneiull  v.  Malki^i.  (a) 

Successive  gifts  for  H/e'-Zegacy'duiy— Husband's  right  to  succession-^  Bequest  to  executoti  ahd . 
ammnistrators  of  a  Uving  pason — Next  of  kin, 

yVhere  a  testator,  after  gioing  several  moceMtee  ^e^ititerests  in  a  fiauL  direeled  his  irmtteea  to  kM  H 
^fot  the  henffit  of  the  executors  or  administrators  **  of  one  of  the  tenants  for  Ufe,  a  nutrried  womA, 
it  was  hdd  that  this  was  an  interest  in  such  tenant  fbr  Kfe,  which,  on  her  death  in  her  hu^n^s  B^ 
time,  passed  to  him  as  part  qfhar  estate. 

THIS  was  an  information  for  the  recovery  of  legacy-duty,  which,  by  leave, 
was  heard  as  an  original  cause  before  the  Lord  Chancellor.  The  sole 
question  was,  whether  the  funds  in  question  in  the  cause  were  chai^eablie  w*5» 
double  legacy-<luty .  The  testator,  Thomas  Brand,  by  wUl,  bequeathed  the  aum 
of  12,000/.  to  trustees,  in  trust  for  his  wife  for  her  life ;  and  aner  her  death,  to 
Mrs.  Carr,  the  testator's  sister,  and  her  husband  John  Addison  Carr,  during 
their  joint  lives,  and  the  life  of  the  survivor  of  them ;  and  after  the  death  of 
the  survivor,  upon  trust  for  such  person  or  persons  as  Mrs.  Carr  should 
appoint,  by  deed  or  by  will;  and  in  default  of  appointment,  to  end  fbr 
tne  benefit  of  Mrs.  Carr's  executors  or  administrators.  Mr.  and  Mrs.  C^ 
were  appointed  executor  and  executrix  of  the  will.  In  1814  Thomas  Brand 
died,  and  Mr.  Carr  alone  proved  the  will.  In  November,  1828,  Mrs.  Citt 
died,  without  having  made  any  appointment,  leaving  her  husband  surviving, 
who  took  out  no  administration  to  ms  wife.  He  died  in  August,  19SS,  Ieavitj|g 
his  only  child,  the  defendant  Mrs.  Malkin,  his  next  of  kin,  and  also  next  of 
kin  of  his  deceased  wife.  By  his  will  he  gave  all  his  pergonal  estate  to  Mi^ 
Malkin,  and  appointed  her  husband  and  herself  executor  and  executrix.  The 
will  had  been  proved  by  Mr.  Malkin  only.  Mrs.  Brand,  the  widow  of  the 
original  testator,  died  in  1841,  and  then  Mrs.  Malkin  took  out  administratioa 
to  her  mother's  effects,  and  claimed  to  be  entitled  to  the  legacy^  It  then  became 
a  question  what  probate  and  legacy  duties  were  payable,  Mrs.  Malkin  con- 
tending  that,  under  the  limitation  ^*  for  the  benefit  of  the  executors  and  adrai* 
nistrators"  of  Mrs.  Carr,  her  mother,  the  fund  passed  to  the  defendant  either 
as  sole  next  of  kin  of  her  mother,  or  as  a  person  designated  her  administratrix, 
and  that  one  probate  and  legacy  duty  only  was  payable.  The  Stamp  Office^  on 
the  other  band,  asserted  that  the  effect  of  such  limitation  was  to  pass  a  revei^ 
sionary  interest  in  the  fund,  which,  on  the  death  of  Mrs.  Carr,  was  part  of  bet 

(c)  ReportMl  by  R.  G.  WcLroas,  Siq.,  BmMn^^hnr, 
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^sonal  estate ;  as  such»  ber  husband  was  entitled ;  and  that  Mrs.  Malldn^s 
oeneifiGM  interest  was  derived  under  the  will  of  her  father,  and  being  so,  was 
liaibte  to  pay  two  probate  and  legacy  duties. 

.  -RwmUl^  and  Maule^  for  the  Attorney-General^  contended  that  the  property 
)>elonged  absolutely  to  Mrs.  Carr,  and  that  duties  were  payable  on  each  of  thie 
Aucqessive  devolutions  of  the  property.  They  cited  ana  referred  to  Daniel  v. 
JDutU^  (1  Phil.  1) ;  (a)  Bulmer  v.  Jay  (4  Sim.  48,  and  8  MyL  &  Keen,  197) ;  (6) 
JUetlQWay  v.  Clarkwn  (2  Hare,  5£1);  (c)  Mien  v.  Thorpe  (7  Beav.  72).  (d) 

linney  and  Gardner^  for  the  defendant,  contended  that  Mrs.  Malkin,  the 
administratrix  of  Mrs.  Carr,  took  as  a  person  nominated  under  the  will  of 
Brand ;  that  it  was  clearly  the  testator  s  intention  that  Mrs.  Carr  and  her 
husband  should  take  life^states  only,  and  that  he  contemplated  some  person 
other  than  the  husband  who  should  take  in  the  event  which  had  happened,  of 
his  wife  dying  in  bis  lifetime^  without  having  made  any  appointment.  They 
cited  and  mentioned  Bulmer  y.  Jay  {supra)  \  Smith  \.  jJudley{e)  (9  Sim. 


(a)  Daniel  t.  Dudley  (1  PhB.  1).  Jan.  95, 
1841. » Lord  Lyodhartt,  C,  In  bis  jadgme ot  of  this 
case,  said,  "  Legal  or  personal  representatives  may 
mean  next  of  kin,  but  execoCars  or  admittistrittora 
cannot,"  and  that  a  limitation  being  to  the  execu- 
tors or  administrators,  it  cannot  signify  whether 
these  words  are  construed  as  words  of  limitation  or 
words  of  purchase ;  because,  on  either  supposition, 
tll^peraons  aniwerUig  that  description  tal(«  ia  their 
representative  character,  and  then  the  fund  is  to  be 
applied  and  administered  in  the  same  manner  as  any 
other  assets  that  come  to  them  in  that  character. 

(b)  Bulmer  v.  Jay  (4  Sim.  48,  and  3  Myl. 
&1C.  197).  Not.  27,  1830.— The  ultimate  trust 
declared  in  a  settlement  of  a  sum  to  be  raised  out  of 
.tbe  httsfaand's  estate  was  far  the  eieecutors  or  ad- 
;^fii^stmtors  of  the  wife,  wiio  afterwards  died  in  her 

'  liusbahd's lifetime  ;  Sir  L.  Shadwell,  V.  C.B.,held 
^TOlit  th^  next  of  Un  of  the  wife  were  entHled  to  the 
.  fioney,  «uch  appearing,  from  thd  provision  of  the 
^  settlement,  to  have  been  t^e  intention  of  the  partiea. 
V<4  'Phe4ntention  of  %he settlement,'^  said  his  Honour, 
f  V  ^  the  truth  and  honour  of  the  ease.'' 
,      Lord  Brougham,  C.«  afterwards  affirmed  this  de- 
^  ^isfon,  with    some  Immaterial    alterations.      His 
■:  I^irdship  is  reported  to  hvre  said,  **  The  "words 
^  t  mentors  or  adminiitrators*  are   not,  by  their 
'  imtural  import,  calculated  to  describe  next  of  kin. 
}  *Oattifc  contrary,  exeentocs  are  persons  teleeted  by 
^  the  testator,  and  administntors  are  thoee  named  by 
'  the  £cclesiastScal  Court.  Generally  spealdng,  there- 
<  ^»t;  by  tbe  expression  *  exteators  or  adminlatra- 
>  ton'  cannot  be  intended  next  of  Uo.   Btit  it  is  un- 
'  deniable  that  an  instrument,  be  it  a  deed  or  be  it  a 
^'-#itf,  msiy  employ  those  woi^s  la  such  a  manner  as 
•te  Uave  no  doibt  that  they  do  net  bear  their  ordi- 
nary sense.    Supposetheinstrument  were  to  recite, 
'  in  another  part,  that  the  maker  had  given  the  per- 
•.  ffmal  estste  so  as  to  prevent  any  one  whom  the  fixat 
taker  might  select,  and  abo  all  whom  the  Ecckiiaa- 
*  'ticat  Court  might  name,  from  taking  either  as  trustee 
•or  hMefiolBlly,  no  one  can  doubt  ttiat  this  would 
^hew  the  words  *  executors  or  administrators'  to  be 
tised  in  a  sense  other  than  their  ordinary  aceepta- 
-flan.    I  have  put  a  strong  case;  but  others  may 
easily  be  conceived  which  shew,  quite  as  plainly, 
'  that  the  ordinary  sense  is  not  to  be  attributed  to  the 
•xpreesloa." 
.      (c>  JEEoZloioay  V.  G7arJ»oa  (2  HlMre>  631).    1849, 
.1843.— Here  Wigram,  V.  C,  said  in  his  judgment, 
'"  The  conclusion  to  be  drawn  from  the  more  modem, 
.  not  vasupported  by  oome  of  the  earlier  cases,  is 
this,— that  mder  a  gift  simply  to  '  representatives,' 
legal  represenUtivesy  ^penoB•l  xepreaeatatiffaB,' 
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and  to  '  eatontors  and  administrators,'  the  hand  to 
receive  the  money  is  that  of  the  person  constituted 
representative  by  the  Ecclesiastical  Courts;  but 
that  such  person  will,  in  tlie  absence  of  a  clear  in- 
tention to  the  contrary,  take  the  property  as  part  of 
the  estate  of  the  person  wbose  representative  he  is, 
and  not  beneficially." 

(rf)  Allen  V.  Thorpe  (7  Beav.  73).  Nov.  8, 
1843.  Lord  Langdale,  M.R.— The  ultimate  trtttt 
in  a  marriage  settlement  of  a  fund  belonging  to  the 
wife,  was  to  her  executon  or  adminittrators.  Hia 
Lordship  held,  first,  that  the  surviving  husband, 
who  was  her  administrator,  and  not  her  next  of  kin, 
was  entitled ;  and,  secondly,  that  if  by  those  war4a 
her  next  of  kin  were  intended,  then  that  the  aext 
of  kin  at  the  death  of  the  wife,  and  not  of  the  hus- 
band (wbo  was  tenant  for  life),  were  entitled. 

By  a  marriage  settlement,  a  fund  belonging  to 
the  wife  "was  settled  on  the  husband  and  wife  Ibr 
their  respective  lives,  with  remainder  to  the  children 
of  the  marriage,  to  be  vested  at  twenty-one  or  mar- 
riage ;  and  in  case  no  children  should  attain  vested 
iatereats  (which  happened)»then  as  the  wife  shoiUd 
appoint ;  and  in  default,  unto  the  executors  or  ad- 
mtnistrators  of  the  wife.  The  wife  predeceased  the 
husband,  and  made  no  appoiatment.  There  was 
one  child  only  of  the  marria^,  who  survived  her 
mother,  but  died  without  attainiog  a  vested  interest. 
Hia  lordship  beld  that  the  althnate  limitation  was 
in  favour  ox  the  wife's  administrator,  and  not  of 
her  next  of  kin ;  and  one  of  two  trustees  having  de- 
tlioed  to  transfer  the  fnadto  the  sarvivmghusbaiid, 
who  was  his  wife's  administrator,  and  having  se- 
vered in  his  defence  in  a  suit  to  obtain  a  transfer^ 
was  allowed  no  costs. 

(e)  Smith  v.  Dudley  (9  Sim.  12$).  JTan.  26,  37r 
1838.  Sir  L.  Shadwell,  V.C.E.--In  a  marriage 
settlement,  the  ultimate  trust  of  the  wife's  chattna 
was  for  the  esoecuters  or  admhiistratovs  of  the  wife, 
qf  her  own  family ,  and  the  ultimate  trust  of  the  hus- 
band's chattels  was  for  his  executors  or  adminis- 
trators, qf  kit  own  family.  His  Hottoar  held  that, 
though  the  same  words  were  used,  mutaiis  mafoa- 
diSf  in  both  limitations,  yet  the  Court  was  justified 
in  holdingthat,  with  respect  to  tbe  wife's  chattels, 
they  meant  her  next  of  kin  at  her  death ;  and  with 
respect  to  the  husband's  chattels,  his  executors  or 
administrators  sim^yly. 

**  lapprebeod,"  said  his  Honour  in  hia  Judgment, 
"  that  where  the  Court  has  to  put  a  construction 
upon  expressions  in  an  instrument,  the  meaning  of 
which  is  doubtful,  it  is  justified  in  departiju;  from 
the  literal  meaning  of  the  words  where  it  is  obvious, 
tdtiof  the  wMt  of  the  iastmrnent  together,  what 
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185)  ;    36  Geo.  3,  c.  52,  s.  12;  (a)    Sanders  v.  /'ranfa  (2  Madd.  147);  (*) 
Wallis  V.  Taylor  (8  Sim.  241) ;  (c)  P/a«  v.  fiow/A  (3  Beav.  267).  (d) 

Romilly^  in  reply,  cited  The  Attorney-General  v.  Drake  (10  Clk.  &  Fin. 
9S1)  ;  (4  7%e  Dtt&e  of  Marlborough  v.  Godolphin  (2  Ves.  61) ;  (/)  53 
Geo.  3,  c.  108,  s.  23. 

Judgment — November  14. 

The  LORD  CHANCELLOR.— The  gift  under  Thomas  Brand's  will, 
subject  to  a  life-estate  to  his  widow  and  a  life-estate  to  Mr.  and  Mrs.  Carr  and 
the  survivor,  with  power  of  appointment  to  Mrs.  Carr,  which  was  not  executed, 
was  in  trust  to  pay  and  apply  the  funds  in  question  unto  and  for  the  benefit  of 
the  executors  or  administrators  of  Mr.  Carr.  Mrs.  Carr  died  first,  then  Mr. 
Carr ;  and  after  the  death  of  both  of  them,  the  testator's  widow,  who  was 
entitled  for  life,  died ;  and  the  question  is,  whether  these  funds  were  part  of  the 
estate  of  Mr,  Carr, — that  is,  whether  they  were  part  of  the  estate  of  Mrs.  Carr ; 


the  intention  of  Uie  pftrties  was ;  tad  that  for  that 
purpose  the  Court  is  at  liberty  to  consider  the  same 
general  words  as  having  one  meaning  in  one  part 
of  the  instrument  and  a  different  meaning  in  ano- 
ther part  of  it.  Thus  the  same  words  have  been 
held  to  haye  one  meaning  in  limitations  of  freeholds, 
and  a  different  meaning  in  limitationa  of  chatteb. 

(a)  36  Geo.  3,  c.  52,  a.  12.~The  last  part  of  this 
section  enacts  *'  That  all  and  every  person  and  per- 
•ons  who  shall  beeome  absolutely  entitled  to  any 
such  legacy  or  residue,  or  part  of  residue,  so  to  he 
enjoyed  in  succession,  shall,  when  and  as  such  per- 
son or  persons  respectively  shall  receive  the  same, 
or  begin  to  enjoy  the  benefit  thereof,  be  chargeable 
with  and  pay  the  duty  for  the  same,  or  such  part 
thereof  as  shall  be  so  received,  or  of  which  the 
benefit  shall  be  so  enjoyed,  in  the  same  manner  as 
if  the  same  had  come  to  such  person  or  persons 
immediately  on  the  death  of  the  person  by  whom 
SQoh  property  shall  have  been  given  to  be  enjoyed, 
or  in  such  manner  that  the  i 


9  shall  be  enjoyed  in 
succession." 

(6)  Sanders  v.  F^vmks  (2  Madd.  1471.  June  14, 
1817.  Sir  Thomas  Plumer,  V.  C.  B.^A  power 
was  given  to  testator^ s  wife  to  dispose  of  a  moiety 
of  a  leasehold  estate,  by  a  will  "  duly  executed  and 
.  attested;''  and  in  ddfanlt  of  appointment,  the  same 
was  bequeathed  '*  unto  the  executors  or  adminis- 
trators of  her  my  said  wife,  to  and  for  bis,  her,  or 
their  own  use  and  benefit*'  The  wife  dying  before 
her  will  was  either  signed,  or  sealed,  or  attested, 
his  Honour  held  that  such  will  was  not  an  execution 
of  the  power :  and  ao  executor  being  named  in  the 
will,  the  administrator  of  the  testatrix  was,  as  his 
Honour  held,  entitled  to  the  moiety  of  the  leasehold 
for  his  own  benefit. 

(c)  WaUis  V.  Taylor  (8  Sim.  241).  Dec.  8, 
1836.  Sir  h.  Shadwell,  V.  C.  E.—Testatrix  gave 
a  sum  of  stock  to  trustees,  for  the  separate  use 
of  her  daughter  for  life ;  and  after  her  death,  in 
trust  for  her  executors  or  administrators,  for  their 
own  use  and  benefit  absolutely.  The  daughter,  who 
was  married,  but  lived  separate  from  her  husband, 
made  a  wiU,  by  which  she  appointed  the  stock  to 
A.  and  B.,  her  executors,  in  trust,  subject  to  the 
payment  of  her  debts,  &c.,  for  her  nephews  and 
nieces.  The  will  was  not  proved,  but  the  husband 
took  out  administration  to  his  wife.  Hit  Honour 
held  that  the  wife  had  no  power  to  dispose  of  the 
atoek,  and  that  the  husband  was  eotitled  to  it. 

(d)  Plait  T.  Routh  (3  Beav.  257).    Nov.  3,  4,* 
1840  ;  Jan.  16,  1841.    Lord  T»angdale,  M.  R.— A 
testator  gave  hii  residuary  estate  ia  trust  for  his 
daughter  for  life,  with  remainder  to  rach 


(other  than  A.,  B.,  And  C,  and  their  relations)  aa 
she  should  by  will  appoint,  and  in  default,  over; 
and  if  the  daughter  married,  or  received  visits  from 
A.,  or  aay  of  his  relations,  then  she  was  to  IbrftK 
her  power.  The  daughter  appointed  the  property 
by  her  will.  His  Lordship  held,  on  her  death,  Jbrsi, 
that  under  the  Legacy  Duty  Act,  she  had  a  genarml 
and  absolute  power  of  appointment,  and  that,  there* 
fore,  legacy-duty  was  payable  on  the  residue  under 
the  first  will ;  secondly ^  that  no  probate-duty  was 
payable  on  the  probate  of  the  daughter's  will,  ia 
respect  of  such  residue ;  and  fhird^f  that  legacy- 
duty  was  also  payable  on  the  same  residue  so  ap* 
pointed  under  the  will  of  the  daughter. 

(e)  The  Attorney  -  General  v.  J>rake  (10  Clark  & 
Fin. 257).  IntheHouse  of  Lords.  July 7, 10, 1843. — 
J.  R.by  will,  directed  his  real  estates  to  be  sold  and 
converted  into  personalty;  and  after  giving  certain 
legacies,  he  thereby  vested  the  residue  in  trustees, 
for  the  use  of  his  daughter,  J.  A.  P.,  for  life,  witik 
power  to  her  to  appoint  the  same  by  will,  but  ex* 
pressly  excluding  from  the  benefit  of  that  appoint- 
ment certain  persons  named  or  indicated  in  his  wiU; 
and  directed  that,  in  default  of  appointment,  or  so 
far  as  such  appointment  should  be  incomplete,  the 
residue  should  be  held  by  the  trustees  in  trust  for  the 
next  of  kin  of  D.  R.  This  power  was  execdaed  by 
J.  A.  P.  by  her  will,  partly  in  favour  of  the  next  of 
kin  of  D.  R.,  and  partly  in  fiivour  of  other  persons. 
—Held,  afiirming  the  decree  of  the  Maater  of  the 
RoUs, 

First,  that  she  must  be  considered  to  have  had, 
notwithstaadlng  the  special  exdusioas  in  her  fatheHa 
will,  an  absolute  power  of  appointment,  within  the 
meaning  of  the  36  Geo.  3,  c.  52 ;  and  that,  conse- 
<IU0ntly,  legacy-duty  was  payable  by  her  apponiteeB 
upon  the  bequests  made  by  her,  as  being,  under  the 
7th  section,  bequests  made  by  her  out  of  personal 
estate,  which  she  had  the  power  of  disposing  of. 

Secoadly,  that  this  property,  though  subject  to 
her  power  of  disposal,  was  not  so  strictly  her  own 
property  as  to  reader  it,  under  the  18th  section, 
liable  to  probate -duty  under  her  will,  aspropccty 
which  she  had  died  possessed  of  or  entitled  to. 

(/)  Mm-lborouffh  v.  Godolpkui  (2  Ves.  61).  1750. 
Lord  Hardwicke,  C— I>eviBe  of  30,0001.  to  tes- 
tator's wife  for  life,  and  afterwards  to  be  distributed 
among  his  children,  as  she  by  deed,  will,  or  iaativ- 
ment  in  natore  of  a  will,  should  appoint.  She, 
having  married  again,  appoiots  by  will  {mter  c&s), 
unto  two  of  the  children,  who  died  in  her  lifetime. 
His  Lordship  held  that  their  representatives  weie 
not  entitled,  and  that  the  shares  ao  appointcdto 
them  li^sedf  and  fell  into  the  i 
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far  although  they  found  a  reversionary  interest  which  never  could  fall  into  pos- 
session during  the  coverture,  jret,  as  the  husband  survived,  he  became  entitled 
to  such  reversionary  interest,  if  it  formed  part  of  his  wife's  estate.  The  ques- 
tion then  is,  whether  a  gift  to  the  executors  or  administrators  of  aae  of  several 
tenants  for  life,  of  a  fund  constituting  part  of  the  estate  of  such  tenant  for 
life,  is  a  gift  in  trust  for  the  next  of  Itin  of  such  person.  It  seems  strange 
that  this  should  be  made  a  question.  The  title  of  the  tenant  for  life  was 
admitted  and  assumed  in  Saherton  v.  Skeela  (1  Russ.  8z:  M.  587),  (a)  and 
Walton  V.  Makin  (6  Sim,  148).  (6)  It  was  precisely  the  case  I  had  to  consider 
in  Daniel  v.  Dudley  {suprd}^  and  although  there  was  not  a  formal  decision  of 
the  point,  I  formed  and  expressed  a  very  decided  opinion  in  the  affirmative  of 
the  proposition.  The  Vice-Chancellor  had  in  that  case  decided  that  the  next 
of  kin  of  the  wife  were  entitled,  founding  that  opinion  upon  what  he  conceived 
to  be  a  clear  manifestation  of  intention  to  exclude  the  husband,— a  circum- 
stance most  material  if  there  had  been  expressions  from  which  a  gift  to  the  next 
of  kin  of  the  wife  might  hav^  been  rapported.  Resting,  as  the  decision  does^ 
upon  this  ground,  it  is  no  authority  in  support  of  the  aflbrmative  of  the  general 
proposition.  Upon  the  same  principle,  the  Vice-Chancellor,  in  Smith  v.  Dudley 
(suprd)i  held  that  an  ultimate  trust  of  the  wife's  property  for  the  executors  or 
administrators  of  the  wife,  of  her  own  family,  was  a  gift  to  her  next  of  kin ; 
but  in  that  case  the  learned  judge  held  that  au  nltimate  trust  of  the  busband^s 
pr(q)erty  to  his  executors  or  administrators,  of  his  own  family,  gave  him  the 
absolute  property.  So  far,  therefore,  from  that  case  being  an  authority  for  the 
affirmative  of  the  general  proposition,  it  decided  that  the  addition  of  the  word» 
**  of  his  own  family"  did  not  prevent  the  gift  to  the  executors  or  administrators 
of  the  husband  taking  effisct  as  a  gift  to  himself.  In  Bulmer  v.  Jay  (supra) 
both  the  learned  judges  who  decided  that  case,  but  particularly  Lord  Broug-- 
ham,  founded  their  opinion  upon  particular  terms  and  provisions  of  the  settle- 
ment, as  controlling  the  orainary  and  natural  meaning  of  the  words.  In 
Daniel  v.  Dudley,  Grqfftey  v.  Hutnpage  (1  Beav.  46)  (c)  was  cited,  as  favour- 
able to  the  claim  of  the  next  of  kin ;  but  so  far  as  it  is  applicable  at  all  to  the 
present  question,  it  is  an  authority  a^inst  it.  The  decision  of  the  Master  of 
the  Rolls  assumed  that  the  reservation,  after  a  life-estate  to  the  wife,  to  her 
executors,  administrators,  and  assigns,  gave  the  property  to  her  surviving  hus- 
band, but  that  it  was  controlled  by  the  husband^s  covenant  to  settle  Si  the 
wife's  pTDpertv  for  the  benefit  of  laer  next  of  kin*  Thus  it  appears  llmt  in  all 
the  cases  m  wnich  the  next  of  kin  hare  been  held  entitled,  the  oecision  has  pro- 
ceeded upon  a  supposed  intention,  derived  from  peculisr  temn  and  pfovisions 
of  the  instrument  controlling  the  admitted  ordinary  and  legal  meanmg  ct  the 
words  used.  Whether  in  all  these  cases  there  was  sufficient  evidenee  of  such 
intention,  is  immaterial  for  the  present  purpose,  for  all  the  cases  assume  that, 
without  evidence  of  such  intenticm,  the  next  of  kin  would  not  be  entitled.  I 
must  observe,  however,  that  such  evidence  ought  to  be  very  strong  to  justify  a 
constructicm  inconsistent  with  the  ordinary  ana  legal  meaning  of  the  words  used 

(a)  Saberionyi.  Skeeh  (l  Bsss.  &  Myl.  687).—  pmeiitalivet  oflib  eon;  andhe  nfe  the  mldve 

Sir  John  Leach ,  M.  R.,  dedded  m  Uifs  cate,  that  of  bis  penonal  eitate  to  hie  eon,  Ue  OMCu/orr,  Stc, 

the  words  *<  penonal  feptceeatativee "  ire  to  be  His  Honov  held  that  the  word*  legal  repretenia- 

undenteod  ia  the  ordiaary  eease  of  exccotan  and  iioe»  meaat  acxt  of  kio. 

admhiiatratort,  mnlesi  controlled  by  the  context  of        (c)  Qrafftey  t.  Humpage  (l  Beay.  46).    July  17, 

the  wiU.  14,  Nor.  S,  1838.— Lord  Langdale,  M.  R.,  here  de- 

(by  W<Ut9H  T.  MMm.  (6  Sim.  146).    June  11,  dded,  that  tfaoogh  the  words  **exoealors  and  9d. 

1838.    air  Ii.  Shadwell,  V.  C.  E.->Testator  gave  mlnistrators "  hare  in  some  cases  been  constrned 

4502.  to  tmsteesy  thefar  exeeators,  &c.,  in  trust  ftir  to  mean  next  of  kin,  the  words  '<  executors,  ad- 

hifSOB  te  tils;  and  alter  his  sen's  decease,  to  yaf  rnkJatntOTSy  and  auifiu ''  de  not  admit  of  iSkU 

thereoat  two  legades  of  1002.  eaeh  to  two  of  hb  interpzefeatiQii* 
daughters,  and  to  pay  the  residue  to  the  legal  re- 
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That  8uch  cases  may  exist  cannot  be  doubted ;  for  the  words  being  onlv'tlift 
means  through  which  the  meaning  is  conveyed,  it  is  immaterial  what  words  are 
used,  if  we  are  sufficiently  iofi^rmed  what  meaning  th^  are  intended  to  bear  $ 
but  the  actual  probability  that  the  author  of  the  instrument  intended  that  tiie 
words  used  should  be  understood  according  to  their  <M*dinarT  and  legal  mean* 
ingy  is  so  strong,  that  slight  circumstances  cannot  be  considered  as  sufficient 
evidence  of  a  contrary  intention.  Too  ea^  a  departure  from  the  ordinarf 
meaning  leads  to  uncertainty,  and  tends  to  make  eveiy  case  the  subject  of  ^i^ieu 
eulation  as  to  the  testator^s  intention.  In  the  present  case,  the  testator  might 
have  bad  one  of  three  objects :  first,  to  give  it  to  the  executi!>rs  or  aehnrini»* 
trators  of  Mrs.  Carr,  for  their  own  use  mid  benefit ;  or  secondly^  in 
trust  for  his  next  of  kin;  or  thirdly,  to  Mrs,  Garr  herself,  or  ratb^ 
to  throw  it  into  her  estate.  The  iirst  u  the  most  improbable,  the  second 
not  much  leas  so ;  and  if  that  had  be^  his  intention,  he  would  scafc^  hav^ 
taken  this  method  of  eiFecting  his  purpose.  But  if,  as  appears  to  have  besn  cbe 
fact,  Mrs.  Carr  was  the  object  of  his  bounty,  what  can  be  more  natural  fiMi 
that,  after  providing  for  the  life  estate,  and  giving  to  Mrs.  Carr  all  Ih^  powtfs 
over  the  fund  necessary  to  secure  the  enjoyment  of  propelrty  by  a  married 
woman,  he  should  give  to  her  all  that  might  not  be  exhausted  by  those  otlii^ 
provisions.'  The  construcdon  which  I  put  upon  this  instrument  will  nve^e^^ 
the  ordinary  legal  meaning  of  the  woids  used,  is  in  accordance  with  the  great 
weight  of  auth(»ity,  and  is  most  consistent  widi  the  probable  intention  of  tKe 
testator.  I  am  of  opinion  that  the  husband  became  entitled  to  this  retermaoiBty 
interest  by  virtue  or  his  marital  right,  and  that  the  pn^te  and  legacy  ditties 
are  payable  upon  it  as  part  of  his  estate.  i 
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January  11  and  12, 1847.     . 
Knott  «,  Cottee..  (a)  ,  .  ,     " 

qf.ptardiaiu  '■•    if'-  •  .   .• 

Illtfjisv  iff  ttiM»olMri^  Miliaria Mofi**!^  of  iVMj^^  wiltefia»idimtt^<tmcLam\aiUtl\tijn 


'efore,  where  a  testator  iy  Ks  will,  after  the  appointment  of  a  teatamentary  guardian^  has  rmi^ 
mended  that  the  education  of  his  children  should  be  under  the  care  ofP,,  assisted  by  B„  th^H!Unenvm 
gkte  effeet  to  thai  reeoimnendaiion  by  diteoHnff  the  dMnm  ta  be  under  ^e  peri&nd  diatgff  Pi  and 
B^byt  will  also  dinct  that  the  testameuiary  gwrdian  ekaU  have  eoniUant  aee*$s  to  tiHa^andikei 
nothing  be  done  with  respect  to  the  residence  or  education  of  the  children  without  his  previous  approtaf^ 

npHIS  was  all  appeal-petition  to  discbarce  the  ord^  of  the  Vice^ChenedMr 
J.  of  En^and  confirming  the  report  of  u\e  Master  as  to  the  care  and  educa- 
tion of  the  mftitat  plaintiiFs,  and  for  a 'reference  back  to  the  Master  to  make  an 
amended  report.  George  Knott,  late  of  Bobun  Lodge,  near  Bamet,  HerU, 
by  bis  will,  dated  in  November,  1848,  by  which  he  bequeathed  a  considenMe 

!>roperty,  producing  an  income  of  52,4002.  per  annum,  as  to  part^  to  his  wift  far 
ife,  with  remainder  to  his  three  infant  diildren,  in  the  f<^owing  pioportions, 
viz. : — to  bis  son,  aged  eleven  years,  four  seventh-parts,  and  to  each  of  his  two 
daughters  one*and-a^f  seventk-parts ;  and  be  appointed  hk  wife,  Ann  Knotty 
(c)  Reportedly  R.  G.  WsLVOEft,  Esq., B«rrltter-at-law. 
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and  the  defendant  Cottee,  an  auctioneer  and  surveyoor,  and  two  other  peraont, 
vha  have  since  died,  bis  executrix  and  executors*  In  the  event  of  all  the 
children  dying  under  twenty-one,  the  whole  property  was  given  over  to  thdur 
mother's  relations.  The  will  contained  a  power  to  apply  two-thirds  of  the 
income  of  eac^  child's  share  to  his  or  her  maiatenaace.  In  the  event  of  hia 
wi&*»  death,  Cottee  was  appointed  guardian  of  the  childsen,  and  the  will  con* 
Honed  a  reeoromendation  to  the  following  effect:  the  testator  recommended 
tbf^  executors  that,  if  his  wife  should  die  before  his  son  attained  the  ase  of 
t«Fenty<^one  years,  or  his  daughters  attained  that  age,  or  were  married,  the 
eateeutors  should  place  the  ohildreD  under  the  care  of  the  testalor's  cousin-, 
assisted  by  their  aunt,  Sarah  Berry.""  The  testator  died  in  January,  1M4il 
Mnk  Knott,  by  her  will,  gave  the  house,  Bohun  Lodge,  with  its  furniture, 
Bic.^  to  the  defendant,  whom  she  appointed  her  executor,  fov  the  purpose  of 
forming  an  establiahment  for  the  chilaren^  Mrs.  Knott  also  save  her  property, 
vhish  was  conaderable,  to  her  three  diildren.  Mrs.  Knott  &d  in  Noremb^, 
tJSt^.  At  the  time  of  her  death,  the  girls  were  under  the  care  of  a  governess, 
Jk[is8  Dodson,  who  resided,  in  the  fhroily,  and  the  boy  was  at  a  scliool  in  the 
sieighbourlipod,  and  the  family  usually .  attended  the  parish  churdi  of  East 
jBimet,  the  nectar  of  ^hich  pariah  was  on  terms  of  friendly  intercourse  with 
the  family.^  AAer  the  wife'b  di»ith,  the  boy  had  been  removed  to  another  school 
in  ihesanne.  neighbourhood,  under  the  advice  of  the  rector  of  Bamet»  The 
defendant,  Cottee,  had  continued  the  establishment  at  Bohun  Lodge,  upon  « 
4B<iniewhat  reduced  scale,  under  the  superintendence  of  Miss  Dodaon,  himself  vi»t- 
ing  the  place  weekly,  and  usually  passing  the  Sunday  there.  Mary  Prior  lived 
at  Brighton,  and  Miss  Berry  at  Lewis,  and  the  defendant  proposed  to  them  to 
visit  Bohun  Lodge  as  often  as  they  should  deem  necessary,  their  travelling  and 
other  consequential  expenses  being  provided  for  out  of  the  estate.  On  the 
other  hand,  Miss  Prior  and  Miss  Berry  required  that  the  children  should  be 
removed  to  Brighton,  both  for  the  benefit  of  their  health,  and  for  the  purpose 
of  placing  them, under  the. personal  oare  of  the  two  ladies  recommended  by  the 
will.  The  expense  of  the  establishment  at  Bohun  I^xlge  was  1,200/.  a  year, 
which  was  said  to  be  too  great,  having  respect  to  the  circumstance,  that  a  resi- 
dence by  the  sea-side  for  a  considerable  period  of  each  year  was  recommended 
for  the  children's  benefit. 

The  bill  had  been  filed  by  the  two  infant  daughters,  by  their  next  friend, 
il^nst  the  defendant  Cottee,  as  surviving  executor  and  guordiaA^  ior  the  admi- 
nistration of  the  estates  of  the  testator  and  testatrix,  George  and  Ann  Knott. 
i3!he  infant  son,,  as  the  heir*at-law,  was  also  made  a  defendant  The  t)iily  question 
in  this  cause  was  as  to  the  control  and  management  of  the  education  of  the 
children. 

..  It  was  stated  in  the  bill,  that -Sir  James  Clark  and  Dr.  Hod^in  were  of 
cj)Riion  that  the  children  were  in  a  delicate  state  of  health,  and  required 
change  of  air  and  a  constant  residence  in  some  place  less  cold  than  the  neigh- 
^Ournood  of  Bamet.  A  reference  having  been  made  to  the  Master  to  inqiSre 
OS  to  the.  proper  maintenance  and  education  of  the  children,  havh)g  regard  to 
ftheir  fortunes  and  the  will  of  the  testator,*  their  father,  tftie  Muster  reported 
that  it  would  be  for  the  benefit  of  the  infiinta  that  the  establishment  at 
:Bohun  Lodge  should  be  broken  up,  and  a  suitable  one  formed  at  Brighton 
-tm  Kemp  Town,  that  pkce  being  recommended  by  the  physicians,  and  was  then 
,ibe  place  of  residence  of  both  Miss  Prior  and  Mios  Berry  ;  that  the  care  and 
^education  of  the  children  should  be  intrusted  to  Miss  Prior  and  Miss  Berry ; 
,and  that,  for  the  benefit  of  the  ohildren^s  heakh,  the  spring  of  the  year  shoiiJd 
be  passed  in  the  Isle  of  Wight^  and  the  autumn  and  winter  at  Brighton.    To 
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this  report  the  defendant,  Cottee,  objected  that,  although  he  had  betin  appoi^ed 
testamentary  guardian,  the  proposed  arrangement  would  exclude  him  mm  all 
control  over  Ute  education  of  the  children,  and  practically  displace  hira  ftom 
his  guardianship.  He  also  objected  to  the  religious  education  of  the  dhilchneii 
being  left  to  the  two  ladies,  one  of  them  being  a  member  of  the  Society  of 
Friends,  and  the  other  an  Independaat,  of  Lady  Huntingdon'^s  coniiection^  the 
testator  having  been  a  member  of  the  Church  of  England. 

The  Vice-Chancellor,  notwithstanding  such  objections,  confirmed  the  Master^s 
report,  and  directed  the  sum  of  IfiML  146.  a  year  to  be  paid  for  the  childrea's 
education  and  establishment ;  his  Honour  at  the  time  observing,  that  by  tlie 
statute  of  Charles  II.,  a  parent  had  a  right  to  nominate  any  person  he  tbau^t 
fit  to  have  the  care  of,  or  to  be  guardian  to,  his  childrtai :  that  it  was  Che 
law  and  the  course  of  this  court,  that  where  a  testator  recommended  penoos 
to  take  care  of  his  children,  the  Court  was  bound,  if  posnble,  to  give  efiect  to 
such  recommendation ;  and  that  there  was  no  reason  to  depart  from  the  will, 
because  it  might,  perhaps,  happen  that,  in  att^ding  to  the  Mridies  of  the  fbtber, 
the  course  of  education  prescribed  might  have  the  effect  of  making  the  childien 
swerve  from  tlie  principles  of  the  Church  of  England. 

Against  that  order  the  defeiidant,  Cottee,  appealed. 

Jos.  Parker  and  Bagshawe^  for  the  appeal,  urged  the  impropriety  of  intrust- 
ing the  education  of  the  children  to  ladies  who  ^ere  dissenters  from  the  Chxiicli 
c^  England,  and  that,  if  their  education  had  been  conducted  at  Bohun  Lodge, 
they  would  have  had  the  religious  teaching  of  the  rector  of  East  Bamet,  Mr. 
Elwyn ;  that  Mr.  Cottee  was  the  only  person  appointed  guardian ;  and  that 
the  recoDQonendations  of  the  will  in  favour  of  Miss  Prior  and  Miss  Berry  wen 
amply  provided  for  by  the  arrangements  Mr.  Cottee  had  pressed.  He  stated 
by  his  affidavit,  that  he  was  the  godfather  of  one  of  the  children,  and  has 
constantly  consulted  Mr.  Elwyn  and  the  medical  man  who  had  attended  the 
children  m  their  parents^  lifetime,  and  had  done  every  thing  which  had  been 
suggested  on  the  other  side,  except  breaking  up  the  establishment  at  Bohaa 
Lrage  and  removing  the  children.  He  also  stated  that  the  ladies  mentioned 
had  connections  in  Brighton  who  were  engaged  in  trade,  and  that,  therefore, 
Brighton  would  not  form  a  fit  residence  for  the  children ;  that  the  Master  had 
completely  adopted  the  views  of  the  petitioners,  and  had  taken  all  controlling 
power  from  the  testamentary  guardian  ;  that  the  boy  was  proposed  to  be  sent 
to  a  day  school,  and  that  the  proposed  plan  of  spending  the  spring  in  the  lale 
of  Wight  would  ffreatly  interfere  with  bis  education.  A  letter  was  read,  which 
had  b^n  written  by  the  testator  just  previously  to  his  death,  to  shew  that  he 
relied  upon  Cottee  for  the  care  of  his  children's  education.  The  letter  was 
addressed  to  Cottee,  and,  amongst  other  things,  requested  the  defendant  to 
accept  the  ofiice  of  executor,  stating  that  his  remuneration  for  management 
of  the  property  should  be  continued  on  the  same  footing  as  during  the  testator's 
lifetime.  That  these  ladies  had  an  interest  in  the  property  if  the  children  died 
under  twenty-one. 

Rolt  and  lAoyd^  for  the  petition  to  confirm  the  Master^s  report,  contended 
that  the  testator,  by  the  recommendation  contained  in  his  will,  plainly  proposed 
to  i^ve  the  personal  care  and  management  of  the  children's  education  to  Miss 
Pnor  and  Miss  Berry,  and  that  he  had  full  confidence  in  them.  The  decision 
of  the  Yice-Chancellor  proceeded  on  the  principle  that  the  will  of  the  &ther 
must  be  pursued,  and  any  other  decision  would  in  effect  revoke  his  will.  What 
Mr.  Cottee  proposed  was,  to  place  the  children  at  Bohun  Lodge,  and  pay  the 
expenses  of  the  ladies  on  their  visiting  that  place  occasionally.  That  could  not 
be  what  the  testator  intended. 
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I  The  LORD  CHANCELLOR. — Is  there  any  evidence  as  to  the  position 

c  of  these  ladies  in  society  ? 

I  Roli. — Miss  Prior  is  a  lady  of  independent  fortune.     It  was  necessary  for 

I  the  children's  health  that  they  should  reside  at  Brighton  ;  and  the  establishment 

1  which  had  been  formed  there  for  their  use  was  a  separate  one,  under  the  care 

k  of  a  competent  instructress,  and  constantly  superintended  by  the  two  laches 

named  in  the  wilL 

I  Xfoyef.-— A  receiver  had  been  appointed  in  both  estates  of  the  testator  and 

I  testatrix,  upon  proof  that  Cottee  had  changed  the  investments  of  some  oon- 

fi  sideraUe  part  of  the  property,  and  was  lending  it  upon  personal  securities 

I  dnring  the  year  184i5,  a  year  of  great  speculation.     The  Court  won't  act  cm 

K  the  strict  lesal  right  of  the  guarcfian,  if  to  do  so  is  plainly  not  for  the  benefit 

I  of  the  children.     The  father's  recommendation  as  to  the  person  who  should 

{!  have  the  personal  care  of  the  children  was  imperative.    The  statute  of  Charles 

i  the  Second  enacts,  that  where  any  person  hath  a  child  or  children  under  the 

I  age  of  twen^-cme  and  unmarried,  he  may  dispose  of  the  custody  and  tuition  of 

k  8ueh  children.  The  Court  would  adopt  a  reasonable  construction  of  the  will ; 
and  that  the  word  ^'  care,''  used  in  the  will,  meant  personal  custody.  The  Court 
had  also  used  the  same  words  on  several  occasions  in  orders  respecting  infants. 

f  Ib  Creuste  v.  Hunter  (S  Cox,  24S ;  Jac.  260,  n.)  (a)  the  direction  was  as  to 

f  the  ^  care  and  superintendence"  of  the  infant.     So  in  Willeoaf  v.  Drake  (2  Dick. 

^  681,  and  Jac.  250,  n.)>(2»)  the  order  was  to  refer  it  to  the  Master,  who  should 

j  «  have  the  care  of  the  infants." 

J  The  LORD  CHANCELLOR.— Those  words  were  carefully  introduced 
g      '     fo  avoid  interfering  with  the  father's  legal  guardianship.     That  is  against 

I  your  argument,  because  the  words  are  introduced  to  avoid  any  question  as  to 

f  guardianship,  as  in  Lyons  v.  Blenldn  (Jac.  245) ;  (c)    Shelley  v.  fVestbrook 

I                 (a)  Creuze  ▼.  Hunter  (Jac.  250,  n. ;  2  Cox,  242 ;  po«e.      (Reg*  lib.  A.   1789,  fo.  466,  sub  nom. 

4             3  Bro.  C.  C.  500,  n.  ed.  Belt).  Creuze  y.  Ltmth,) 

Ia  this  esse  tbe  petition  was  pnsented  by  EBa-  (6)  WUcom  v.  Drake  (2  Diek.  631,  and  Jsa.  250» 

f             1»efh  Hunter,  wife  of  the  defeodant,  Charles  Orby  n.)— This  easels  thusreported:—**  The  father  being 

^              Honter,  and  mother  of  the  infant  defendant,  Thomas  insolTent,  it  was  lefsrred  to  the  Master  to  approve 

Orby  Honter.    It  stated  that  the  defendant,  C.  of  a  person  to  have  the  care  of  his  infisnt  son.*' 

^             Orby  Honter,  being  in  very  embarrassed  dreum-  The  name  of  the  case  is  WUcoao  ▼•  Darker,  and  tt 

i             stances,  had  several  years  before  quitted  this  conn-  appears  by  the  statement  in  the  register's  book, 

try  and  resided  abroad,  where  he  continued  natil  that  the  infant,  who  was  abont  nineteen  years  of 

'              lately ;  that  he  had  been  outlawed  at  the  suit  of  one  age,  was  entitled  to  a  legacy  of  5,0002. ;  his  father 

{              or  more  of  his  creditors,  and  the  outlawry  bad  not  was  in  a  low  situation  of  life,  and  in  insolvent  dr- 

been  reversed ;  that  he  had  left  the  petitioner  and  cumstanees.    The  petition  presented  by  the  infant 

'              the  infant  without  any  provision,  and  they  had  been  represented  that  m»  father  was  Indebted  to  him  in 

{              supported,  first  by  her  father,  and  subsequently,  a  sum  which  he  was  unable  to  pay,  and  an  order 

I              her  father  having  died,  by  some  property  left  to  her  was  made,  by  consent,  for  the  father  to  authorise 

'              separate  use  by  his  will ;  that  in  the  year  1786,  another  person  to  receive  the  dividends  of  the  In- 

I              the  infant,  being  eleven  years  of  age,  had  been  fant's  fortune,  and,  abo  by  eonaent,  for  the  Master 

I              placed  at  the  school  of  Mr.  Adams ;  that  the  de-  to  approve  of  a  proper  person  to  have  the  care  of 

isndant,  Charles  Orby  Hunter,  had  no  income  to  him,  and  to  inquire  whether  he  had  contracted  any 

f              enable  him  to  support  the  infant;   that  he  had  debts  for  necessaries.    (Reg.  Lib.  B.  1783,  fo.  211, 


}  lately  returned  to  this  country,  and  intended  to     496.^ 

I  semove  the  infant  from  school,  and  to  carry  him         y)     ~ 

f  abroad ;  he  had  lately  written  a  letter  to  the  peti-     fbllowing  passages  from  the  judgment  of  this  case. 


semove  the  infant  from  school,  and  to  carry  him  (e)  Xyrasv.fi2enih'n(Jac.245).  1820, 1821. ---The 
abroad ;  he  had  lately  written  a  letter  to  the  peti-  fbllowing  passages  from  the  judgment  of  this  case, 
tioner's  solicitor,  containing  some  proposals,  and     by  Lord  Eldon,  C,  deserve  notice :~"  It  is  certain 


I  Intifflating  that  if  she  did  not  acquiesce  in  the  pro-  that  the  Court  will  interfere  against  the  acts  of  a 

*  positions  which  he  made  respecting  his  son,  she  guardian,  if  acting  in  a  manner  inconsistent  with 

I  must  not  be  surprised  if  he  took  such  methods  as  he  his  duty  ;  and  it  is  equally  dear  that  the  Court  will 

thought  right  respecting  them.    Upon  Lord  Hawke  control  a  parent,  if  acting  in  a  manner  in  which  he 

and  Mr.  Adams  undertaking  to  take  upon  them  the  should  not." 

care  and  superintendence  of  the  infant's  education,  **  The  view  I  have  taken  of  the  case  is  of  this  sort : 
it  was  ordered  that  the  infant  should  be  placed  under  here  is  a  fund  provided  for  the  maintenance  and 
their  care,  and  that  the  defendant,  Charles  Orby  education  of  these  children,  and  I  think  I  am  pro- 
Hunter,  should  be  restr^ned  from  removing  the  ' 

Isf^t  from  the  school  and  situation  in  which  he 


perly  warranted  by  authorities  in  asserting  that,  if 
a  testator  thinks  fit  to  provide  a  fand  for  the  main- 


was  then  placed,  and  from  carrying  and  taking  him  tenance  and  education  of  children  dnring  their 
abroad,  out  of  the  jurisdiction  of  the  Court,  and  minorities,  and  at  the  end  of  that  period  inakes  a 
from  using  or  employing  any  means  for  that  pur-     further  provision  for  them,  and  the  father  permits 
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(Jac.  266,  n.)  (a)  where  the  Court  restrained  the  father  from  interfering  in  the 
education  of  his  children,  and  directed  an  inquiry  under  whose  care  they  should 
be  placed.  The  Court  thus  modifies  and  deals  with  legal  rights  where  it  is  for 
the  benefit  of  the  children. 

Bacon^  for  Miss  Prior,  supported  the  Master's  report, 

J.  Parker^  in  reply. 

The  LORD  CHANCELLOR.— Cases  in  which  the  control  has  been  takea 
away  from  the  legal  guardian  have  no  application.  It  is  clear  from  recent 
cases  which  have  been  decided  upon  the  subject,  and  it  is  now  clearly  the  law, 
that  a  recommendation  in  the  will  of  a  testator  is  in  the  nature  of  a  trust,  and 
the  Court  will  give  effect  to  it  if  possible,  and  that  without  impairing  any  gift 
contained  in  the  will.  In  this  case,  therefore,  the  two  ladies  named  for  tnat 
purpose  in  the  testator's  will  very  properly  had  the  care  of  the  children  given 
JtQ  them.  I  think,  however,  tliat  the  report  ought  to  be  sent  back  to  the  Master 
for  some  alterations.  I  am  of  opinion  that  Mr.  Cottee  should  have  unlimited 
^access  to  the  children,  and  that  nothing  should  be  done  with  respect  to  their 
residence  or  education  without  his  opinion  having  been  taken,  and  his  appro>val 
first  obtained.  I  do  not  think  it  necessary  to  make  any  comment  upon  the 
observations  which  have  been  made  in  argument  upon  the  religious  opinions  of 
Miss  Prior  and  Miss  Berry,  as  there  is  not  even  a  surmise  that  the  children 
will  not  be  educated  in  the  doctrines  of  the  Church  of  England,  which  were 
the  religious  opinions  of  their  father.  The  petition  had  better  stand  over  for  a 
week,  to  see  if  the  parties  cannot  themselves  arrange  the  alterations. 


their  maintenance  to  be  supplied  from  that  aoarce, 
allowing  them  to  be  broag;lkt  up  with  expectations 
fooaded  apon  a  particnlar  species  of  maint^aanca 
and  education y  which  he  himself  cannot  afford  to 
ghre  them,  he  is  not  (ooless  I  greaUy  mistalce  the 
matter),  accordiog  to  the  principles  of  this  Court, 
at  liberty  to  say  that  he  will  take  them  from  the 
course  of  education  which  they  have  hitherto  pur* 
sued,  and  that,  too,  at  a*  period  approaching  to 
maturity  of  age.  He  is  not  at  liberty  to  say,  *  I  will 
alter  the  course  of  edacatlon  of  my  ebildroo,  by 
applying  more  scanty  means  to  the  purpose,  and  I 
wfn  aot  permit  thcu  to  Iwve  tho  benefit  of  thai  sort 
of  maintenance  aad  education  which  tkey  havo 
Utberto  had,  aad  in  consequenoe  of  which  their 
views  in  life  are  very  different  from  what  they  would 
have  been  without  it.'  '' 

**  Nobody  can  donbt  tha*  if  I  give  a  provision  to 
yonr  child,  it  does  not  give  me  or  any  one  else  a 
right  to  contrdl  yonr  eai^e  of  Iktt  i  not  «t  all ;  bofc, 


on  the  other  had,  if  wheo  she  is  young  I  was  to  ^wc 
her  a  considerable  maintenance  dnriog  her  infamy, 
which  you  could  not  have  supplied,  and  a  larae  for- 
tune afterwards,  and  you,  the  father,  permit  oer  to 
take  the  advantage  of  that  education,  which  coakl 
not  have  been  afforded  but  through  my  gift,  could 
you  afterwards  stop  short,  and  say  that  she  abould 
no  longer  have  that  advantage  ?  Under  sueh  tir- 
cnmstances,  the  Court  wonld  inquire  what  was 
most  for  her  benefit.** 

**  It  ia  always  a  delicate  thing  for  the  Cottrt  d[> 
interfere  against  the  parental  authority;  yc^  we 
know  that  the  Conrt  will  do  it  ia  cases  whwc  Qbe 
parent  ia  capriciously  interfering  in  what  is  cleirij 
for  their  benefit." 

(a)  Shelley  r,  Wesibrook  (Jt^c.  266,  n.).  March'17, 
1817.  Reg.  Lib.  B.  1816,  fol.  723.— In  this  6tae 
the  father's  authority  over  his  children  waa  ^cQa- 
troUed  by  the  Court,  on  the  ground  of  MaproH^ak 
and  ictlag  on  IrrsHgious  and  Imnooai  priMiplcs  J^ 


^? 


m 


COURT  OF  EXCHEQUER. 

FOfTuofrff  10  and  May  8y  1847. 
Owen  v.  De  Beauvoib,  (a) 

3  jr  4>  TFin.  4k  c.  ^^-^Qiat-reni^^DiatreM^Non  tenuit — LimUatum  of  actions  fbr  rod. 

ft  is  hy  the  Stnd  section  of  the  3  j^  4  TTm.  4,  c.  27,  enacted,  *'  That  after  the  SUt  of  December,  1833,  no 
jyerson  shall  make  an  entry  or  distress,  or  bring  an  action  to  recover  any  land  or  rent,  but  within  twenty 
years  next  after  the  time  at  which  the  right  to  make  such  entry  or  distress,  or  to  bring  suck  action,  shall 
hav4  first  accrued  to  some  person  through  whom  be  cbnms  t  or  if  such  right  shall  have  accrued  to  any 
person  through  whom  he  daims^  then  wi^in  twentv  years  next  cfter  the  time  at  which  the  right  to  make 
such  entry  or  distress,  or  to  bring  such  action,  shaU  have  first  accrued  to  the  person  making  or  bringing 

'  Ae  same.''  The  3rd  section  enacts,  '*  That  in  the  construction  of  this  Act,  the  right  to  make  an  entry 
or  distress,  or  bring  an  aeHon  to  recover  any  land  or  rent,  shall  be  deemed  to  have  first  accrued  at  such 

,  time  as  hereinafter  is  mentioned;  tiiat  is  to  sayt  when  the  person  claiming  such  land  or  rent,  or  some 
person  through  whom  he  claims,  shall,  in  respect  of  the  estate  or  tjUerest  daimed,  have  been  in  posses^ 
sum,  or  in  receipt  oftheprofits  of  such  land,  or  in  receipt  ofeueh  rent,  and  sludk  while  eatitlad  thereto, 
have  been  dispossessed,  or  have  discontinved  swA  possession  or  receipt,  then  ouch  right  shall  be  deemed 
to  haae  first  aoarued  at  the  time  ttfsuch  disposseseiont  or  discontinuance  of  possession,  or  at  the  last 
time  at  which  any  such  profits  or  rent  were  or  was  so  received,**  Sfc. 

The  defendant  was  ottilkato  an  ancient  quit-rent,  payable  annually  at  Mkhadmas^  omt  of  certain  lands : 
all  rents  due  up  to  Mtehadmas,  18S4»  were  duly  paid^  the  last  payment  having  been  made  on  the  Ibth 
^January,  1825.  No  rent  was  paid  after  that  date.  On  the  ISth  of  May,  1845|  the  defendant 
tatrainedjir  six  years^  arrears  due  to  Mtokaebnas,  1844  :-~- 

Sdd,  that,  under  the  befbre-mentioned  Act,  the  right  of  the  drfendant  to  distrain  first  accrued  on  the 
151ft  of  January,  1825,  when  the  last  payment  was  made,  and  that  the  distress  m  hfay,  ISid,  was 
utdawftd,  aJU  right  to  the  rent  having  been  extinguished  before  that  time. 

The  twenty  years  within  which,  since  ^A<  3  §•  4  Wm.  4,  c.  27,  ».  2,  o  distress  fur  rent  must  be  made  by 

the  person  to  whom  the  right  to  make  it  has  accrued,  begins  to  run  from  the  last  payment  of  the  rent; 

.  ona  therefore,  where  the  lord  of  the  manor  entitled  to  an  ancient  quit-rent,  which  had  remained 

,  mmatieed  since  January,  1825,  when  aU  arrears  were  paid  up,  distrained  in  May,  I845,ybr  six  years* 
rent  due  at  the  preceding  Michaebnas,'^ 

SM,  that  the  distress  was  unlawful,  tike  rent  having  been  extinguished  at  the  expiration  <f  twenty  years 
ffpm,  the  last  payment  in  January,  1825. 

jfic  an  action  of  replevin,  where  £ft«  defindant  etsoiws  fbr  rent  in  arrear,  it  is  wmeeessary  far  the  plaintiff 
to  plead  in  bar  that  Me  rent  has  become  extinguished  by  ^fffux  of  time  under  <A«  3|r  4  Wm»  4^  c^  27, 
as  that  may  be  shewn  in  evidence  under  a  plea  of  non  tenuit,  edthough  not  under  m  plea  of  rimu  w 


IN  an  action  of  replevia  the  defendant  avowed,  alleging  that  the  loctcs  in  quo 
was  paroel  of  a  tenement  within  the  manor  of  Stratfield  Mortimer,  in 
the  county  of  Berks,  held  by  fealty  and  the  yearly  rent  of  98.,  payable  at 
Midiaelmas,  of  which  manor  the  defendant  was  owner  and  lawfully  possessed. 
The  avowry  then  went  on  to  state  that  the  plaintiff  held  and  occupied  the  locu9 
m  quo^  and  that  S/.  I4s.,  the  amount  of  six  years^  rent,  ending  Michaelmas, 
1844,  being  in  arrear,  the  defendant  distrained,  &c.  To  this  the  plaintifT 
pleaded  non  tenuity  and  ricTia  in  arrear^  with  traverses  of  the  locus  in  quo 
oeing  paroel  of  the  tenement,  and  of  the  defendant  being  owner  and  possessed 
of  the  manor,  &c.  At  the  trial  before  Mr.  Justice  Maule,  it  appeared  that  for 
some  time  previous  to  1825,  and  thence  hitherto,  the  defendant  was  owner  and 
possessed  of  the  manor  of  Stratfield  Mortimer,  and  as  such  entitled  to  an 
ancient  quit-rent  out  of  the  tenement  in  question  to  the  amount  and  payable  at 
the  period  stated  in  the  avowry.  The  last  payment  of  this  quit-rent  was  made 
to  him  on  the  15th  of  January,  1825,  whicti  cleared  all  arrears  up  to  Michael* 
mas,  1824;  and  the  present  distress  was  taken  in  May,  1845,  for  six  years* 
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rent  due  up  to  the  preceding  Michaelmas.  On  this  state  of  facts  it  was 
objected  by  the  plaintiff's  counsel,  that  the  right  to  distrain  for  this  rent  was 
barred  by  the  Statute  of  Limitations,  8  &  3  Wm.  4,  c.  27,  s.  2,  more  than 
twenty  years  having  elapsed  since  the  last  payment ;  to  which  the  defendant's 
counsel  replied,  that  the  statute  only  ran  from  the  time  when  the  receipt  of  the 
rent  was  discontinued ;  but,  even  supposing  the  other  construction  to  be  the 
true  one,  the  statute  ought  to  have  been  specially  pteaded.  The  learned  judge 
directed  a  verdict  for  the  defendant,  giving  both  parties  leave  to  move  the 
Court  above,  as  they  might  be  advised. 

In  Michaelmas  Term,  1846,  a  rule  was  obtained  to  shew  cause  why  that 
verdict  should  not  be  set  aside,  and  a  verdict  entered  for  the  plaintifF  instead  ; 
the  Court  considering  that  the  objection  founded  on  the  statute  lay  open  under 
the  plea  of  non  tenuity  although  not  under  that  of  riens  in  arrear. 

Tyrwhitt  shewed  cause. — 'Die  principal  question  in  this  case  turns  on  the 
construction  of  the  Statute  of  Limitations,  8  &  4  Wm.  4,  c.  27,  and  it  is  sub- 
mitted that  the  present  case  falls  expressly  within  the  second  section  of  that 
statute,  as  the  defendants  ri^ht  to  distrain  first  accrued  at  Michaelmas,  182S^ 
and  consequently  would  not  be  barred  by  the  efflux  of  time  until  Michadfmas, 
1845.  But  the  other  side  will  rely  on  the  third  section  as  explaining  and 
controlling  the  second.  That  section  enacts  that,  ^^  in  the  construction  of  this 
Act,  the  right  to  make  an  entry  or  distress,  or  boring  an  action  to  recover  any 
land  or  rent,  shall  be  deemed  to  have  first  accrued  at  such  time  as  hereinafter  is 
mentioned ;  that  is  to  say,  when  the  person  claiming  such  land  or  rent,  or 
some  person  through  whom  he  claims,  shall  in  resjpect  of  the  estate  or  interest 
claimed  have  been  in  possession,  or  in  receipt  of  tne  profits  of  such  land,  or  in 
receipt  of  such  rent,  and  shall  while  entitledT  thereto  have  been  dispossessed,  or 
have  discontinued  such  possession  or  receipt,  then  such  right  shall  be  deemed 
to  have  first  accrued  at  the  time  of  such  disposition  or  discontinuance  of 
possession,  or  at  the  last  time  at  which  any  such  profits  or  rent  were  or  was  so 
received  ;  and  when  the  person  claiming  such  lana  or  rent  shall  claim  the  estate 
or  interest  of  some  deceased  person,  who  shall  have  continued  in  such  posses* 
sion  or  receipt  in  respect  of  the  same  estate  or  interest  until  the  time  of  his 
death,  and  shall  have  been  the  last  person  entitled  to  such  estate  or  int»est  who 
shall  have  been  in  such  possession  or  receipt,  then  such  right  shall  be  deemed 
to  have  first  accrued  at  the  time  of  such  death ;  and  when  the  person  claiming 
such  land  or  rent  shall  claim  in  respect  of  an  estate  or  interest  in  possession, 
granted,  appointed,  or  otherwise  assured  by  any  instrument  (other  than  a  w3I| 
to  him,  or  some  person  through  whom  he  claims,  by  a  person  being  in  respect  (H 
the  same  estate  or  interest  in  the  possession  or  receipt  of  the  profits  of  the  land, 
or  in  the  receipt  of  the  rent,  and  no  person  entitled  under  such  instrument  shall 
have  been  in  such  possession  or  receipt,  then  such  right  shall  be  deemed  to 
have  first  accrued  at  the  time  at  which  the  person  claiming  as  aforesaid,  or  the 
person  through  whom  he  claims,  becomes  entitled  to  such  possession  or  receipt 
by  virtue  of  such  instrument ;  and  when  the  estate  or  interest  claimed  shall 
have  been  an  estate  or  interest  in  reversion  or  remainder,  or  other  future  estate 
or  interest,  and  no  person  shall  have  obtained  the  possession  or  receipt  of  the 
fJrofits  of  such  land  or  the  receipt  of  such  rent  in  respect  of  such  estate  or 
interest,  then  such  right  shall  be  deemed  to  have  first  accrued  at  the  time  at 
which  such  estate  or  interest  became  an  estate  or  interest  in  possession ;  and 
when  the  person  claiming  such  land  or  rent,  or  the  person  through  whom 
he  claims,  shall  have  become  entitled  by  reason  of  any  forfeiture  or  breach  of 
condition,  then  such  right  shall  be  deemed  to  have  first  accrued  when  such  fai^ 
feiture  was  incurred  or  such  condition  was  broken."    The  third  section. 
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however^  does  not  affect  aU  cases  coming  within  the  second  (James  v.  Salter ^ 
St  Bing.  N.  C-  552 ;  Grant  v.  EUisj  9  M.  &  W.  124) ;  and  if  it  even  does 
apply  nere,  it  should  be  used^  like  other  interpretation  clauses,  to  aid  in  the 
construction  of  the  principal  section,  not  to  override  or  destroy  it.  The 
ianguage  of  the  third  section,  that  the  ri^ht  to  make  an  entry  or  distress  shall 
be  deemed  to  have  first  accrued  when  the  party  entitled  shall  have  been  dis- 
possessed or  have  discontinued  the  possession  or  receipt,  &c.,  must  be  taken 
distributively ;  that  is  to  say,  dispossession  as  applied  to  land,  or  refusal  to  pay 
rent  and  discontinuance  by  the  non-receipt  of  rent  due.  Dispossession  means 
the  putting  out  by  some  hostile  act,  such  as  ejectment  by  superior  title,  &c., 
and  is  scarcely  applicable  to  mere  acts  of  omission.  In  Doe  dem.  Davy  y. 
Owenham  (7M.  &  W.  131),  Baron  Parke  says:  "Here  there  has  been  no 
adverse  claim  and  no  payment  of  rent  to  any  other  person ;  it  is  the  mere  case 
of  a  landlord  omitting  to  compel  his  tenant  to  pay  the  rent  reserved  by  his 
lease.  The  right  of  the  plaintiff  manifestly  accrued  on  the  determination  of 
the  Lease,  ana  he  is  entitled  to  bring  his  action  at  any  time  within  twenty 
years  from  that  period.''  And  Baron  Alderson  says :  "  This  cannot  properly 
be  called  a  discontinuance  of  the  possession  or  receipt  of  the  profits.''  Then 
the  discontinuance  must  be  by  some  person  entitled  to  the  rent;  and  con- 
sequently the  defendant  in  this  case,  who  has  paid  all  arrears  up  to 
Michaelmas,  1824,  could  not  have  discontinued  until  the  next  rent  became  di:^ 
at  Michaelmas,  1825.  The  other  side  will  contend  that  the  statute  began 
to  run  from  the  last  payment  of  the  rent,  in  January,  1825 ;  but  much 
absurdity  would  follow  trom  that  construction.  Thus,  where  rent  is  not  paijd 
for  several  years  after  it  has  become  due,  the  commencement  of  the  running  of 
the  statute  would  be  indefinitely  postponed  until  the  actual  payment.  So 
rent  and  services  nsay  become  due  at  uncertain  intervals,  and  rent  may  be 
reserved  payable  at  the  end  of  twenty  years,  or  some  longer  period.  This 
is  not  uncommon  in  Herefordshire,  where  land  is  often  let  for  growing  hop- 
poles,  which  take  many  years  to  come  to  maturity,  and  it  would  be  monstrous 
to  say  that  although  the  lessee  may  cut  down  and  take  away  the  poles,  his 
landlord's  rent  would  be  extinguished  the  moment  it  came  into  existence. 
But,  at  all  events,  the  3  &  4  Wm.  4,  c.  27,  must  be  specially  pleaded,  and 
cannot  be  set  up  as  an  answer  under  any  of  the  pleas  on  tnis  record.  The  old 
Statutes  of  Limitation  on  this  subject — the  32  Hen.  8,  c.  2,  and  21  Jac.  1, 
^  16— were  always  pleaded  (1  Wms.  Saunders,  283,  n.  2  and  n.  6;  2  Wms. 
Saunders,  63,  b ;  Dyer,  816,  b,  and  880,  b ;  Foster's  case,  8  Co.  64,  b;  Fata- 
heners  v.  BeUingham^  Cro.  Car.  80,  214;  W.  Jones,  233 ;  Het^.  36 ;  Har- 
wood  V.  Paramour^  1  Rol.  50;  Couper  v.  Fishery  1  Brownl.  &  G.  169.; 
fiennet  v.  King^  8  Lev.  31) ;  even  in  courts  of  equitv  (Prince  v.  Heylin^ 
1  Atk.  493) ;  and  the  ancient  course  of  pleading  ought  not  to  be  rejected 
without  good  reason.  [Pabke,  B.— These  statutes  only  barred  the  remedy^ 
and  did  not  extinguish  the  right;  but  the  34th  section  of  the  3  &  4  Wm.  4, 
c  27,  provides  that  at  the  determination  of  the  period  limited  by  this  Act  to 
any  person  for  making  an  entry  or  distress,  or  bringing  any  writ  of  quare 
impedit^  car  other  action  or  suit,  the  right  and  title  of  sudi  person  to  the  land, 
rent,  or  advowson,  for  the  recovery  whereof  such  entry,  distress,  action,  or  suit 
lespectively  might  have  been  made  or  brought  within  such  period,  shall  be 
ecitinguished.  Supposing,  therefore,  as  contended  by  the  plaintiff,  that  the 
twenty  years  given  by  the  second  section  run  from  the  last  receipt  of  the  r^it, 
the  rent  is  extinguished  at  the  expiration  of  that  time ;  and  consequently  the 
al^giation  in  the  avowry,  that  at  the  time  when  the  distress  was  made,  the 
pUintiff  held  of  the  defendaat  at  that  rent,  is  untrue.    It  is  like  the  caae 
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where  a  party  claims  by  prescription;  there^  if  the  prescriptioa-fig^t-lias 
ceased  by  unity  of  title  on  the  operation  of  an  Inclosure  Act»  or  beea  put  an 
end  to  in  any  other  way,  that  could  be  shewn  in  evidence  under  a  {dea  dc»j*^ 


the  prescription.]  The  thirty-fourth  section  should  be  read  in  connection  mkl 
the  sixteenth,  which  enacts,  "  That  if  at  the  time  at  which  the  riglitof  any 
person  to  make  an  entry  or  distress,  or  bring  an  action  to  recovar  any; land  or 
rent,  shall  have  Grst  accrued  as  aforesaid,  such  person  shall  have  beoftiittiler 
an^  of  the  disabilities  hereinafter  mentioned  ;  that  i3  to  say,  infancy,  covettMie, 
idiocy,  lunacy,  unsoundness  of  mind,  or  absence  beyond  the  seas^  th^n  audi 
person,  or  the  person  claiming  throu^  him,  may^  notwithstanding  the  peridd 
of  twenty  years  hereinbefore  limited  shall  have  expired^  make  an  antry  or 
distress,  or  bring  an  action  to  recover  such  land  or  rent,  at  any  time  mti^tea 
years  next  after  the  time  at  whidi  the  person  to  whom  sucn  right  sbaUfirst 
nave  accrued  as  aforesaid  shall  have  ceased  to  be  under  any  such  disability^jor 
shall  have  died  (which  sliall  have  first  happened).**  Now  the  thirty*fi)urth  aeotita 
does  not  extinguish  the  rights  of  parties  until  after  the  expiration  of  tbe^additaooal 
time  given  by  the  sixteenth. .  [Parke,  B, — Still,  even  on  that  constRietioiii  tbe 
rent  would  be  extinguished  at  the  end  of  the  ten  yen^rs  given  by  that  aectioD{  aad 
the  objection  to  your  argument  remains  the  same ;  jiamely,  that  the  effect  of  tbe 
statute  is,  at  some  time  or  other,  to  put  an  end  to  the  rent,  and  whatever  legally 
extinguishes  the  rent  is  a  good  answer  under  tbe  plea  of  noM  iafitol,]  Tlie 
principle  on  which  the  old  Statutes  of  Limitation  were  required  to  be  pleaded 
was,  that  the  opposite  party  might  not  be  taken  by.  surprise  jat  tbe  iriaU  to 
argument  which  holds  a /or/tori  where  both  right  and  remedy  are  buBm; 
and  the  course  of  the  practice  has  been  to  plead  to  the.  present  statute.  It  was 
pleaded  both  in  James  v.  Salter  and  Grant  v.  EUis^  and  replied  in  Bohmi  ▼• 
Newlands  (11  Adol.  &  Ellis,  44)  to  a  plea  justifying  a  t^iespass.  '[PAa¥B,B. 
— In  James  v.  Salter  the  avowry^  stated  a  will  creating  the  estate,,  whidk  the 
defendant  claimed ;  now  the  plaintiff  could  not  take  issi^e  on  that,  and  it 
therefore  became  necessary  for  him  to  shew  in  his  plea  bow  that  astata  had 
ceased  by  efflux  of  time.  The  same  obserfatiun  applies  to  tbe  other  two  aaaas. 
In  Grant  v.  EUia^  the  defendant  avowed  rent  in  arrear  under  a  demise,  aiid 
vhe  plaintiff  therefore  was  bound  tp  3hew  how  that  rant  ha4  ^€Med»  Sain 
Jlolmea  v.  NewlandSf  the  defendant  pleaded  an  entr^  by  foroe  of  a  d€ya»se,'aifd 
the  plaintiff  was  therefore  bound  torefdy,  in  confession  and  avaidaaei^lthit 
the  right  of  entry  did  not  accrue  within  twenty  years.  But^  in  th^  paawt 
case,  if  you  eve^  had  pleaded  the  statute,  you  must  also  have  traversed  that  tbe 
rent  was  due  at  the  time  of  the  distress;  for  the  effect  of  the  statute  is  to 
extinguish  the  rent.] 

.  Whateley  and  Carrington^  contrft,  were  told  by  the  Court  that  they  need  not 
ar^ue  the  point  of  pleading. — It:must  be  conceded  that  there  is  no  caiem 
point  to  the  present,  which  turns  altogether  on  the  second  section  of  the  8^4 
Wm.  4,  c.  27,  taken  in  connection  with  the  third.  The  original  statutesy  as 
entered  on  the  Parliament  roll,  are  not  divided  into  sections,  and  the  porticm 
of  this  Act  which  is  printed  as  the  third  section,  waa.evideptly  interned  to 
control  and  explain  that  called  the  second.  Possibly  no  reading  of  this 
statute  will  get  rid  of  all  the  difficulties  to  whiqh  it  ffives  rise ;  but  it  is  « 
sound  rule  of  construction  to  keep  as  close  as  possibfe  to  the  worda  of  the 
legislature ;  and  this  will  be  best  effected  in  the  present  case  by  holding  the 
twenty  years  mentioned  in  the  second  section  as  beginning  to  run  from  the 
time  when  the  rent  which  was  last  paid  became  due,  or  at  latest  from  tbe  day 
when  that  payment  took  place.  The  intention  of  the  third  section  w«b  to 
make  the  actual  receipt  of  rent  analogous  to  the  oorpcral  poaaeaaon  ctf  lawft; 
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I  snd  tf  do,  the  discontinuing  the  posaesdon  of  rent  means  the  not  receiving  what 

I  t^'^fv^as  usually  receired  before.     It  it  is  said  that  the  twenty  years  may  run  either 

I  :,  ftt^  the  time  of  the  last  payment,  or  the  time  when  the  party  was  last  entitled  to 

I  '  the  vent,  the  answer  is,  tnat  if  the  legislature  had  intended  to  give  an  altema- 

I  '  tive,  Ihey  would  have  expressed  it  as  they  have  done  in  the  eighth  section  of 

•  this-  Ad  relating  to  tenancies  from  year  to  year.     In  the  fourth  edition  of 
■  Bhelferd's  Real  Property  Statutes,  p.  140,  there  is  'Bie  following  case,  lately 

dedded  by  the  Court  of  Common  Pieas  in  Ireland,  of  lessee  Mannon  v.  Bin^ 
^hitm  (T.  1841),  and  which  purports  to  be  taken  from  Smythe's  Law  of  Land- 

ktrd  and  Tenant  in  Ireland,  676 :  *♦  That  was  a  lease  for  lives,  at  a  rent  above 
^^Q9i,  with  the  cdmmon  condition  of  re-entry,  and  it  was  held  that  the  landlord 
'  (Sould  not  maintain  ejectment  for  non-payment  of  rent  after  the  tenant  had  been 
2inor^  than  twenty  years  in  possession  without  paying  rent  to  the  landlord  or 
t'Ei^r  other  person,  a  right  of  entry  having  accrued  more  than  twenty  years 
'Mbfe.  The  case  of  Doedem.  Davy  v.  Oxenfiam  (7  M.  &  W.  ISIJ  was  cited, 
'  and  the  Court  was  stiYingly  pressed  with  the  anomaly  of  the  landlord  being 
'  ^titled  to  recover  the  possession  at  the  end  of  the  term,  or  within  twenty 
^fiars  after,  and  yet  be  unable  to  avail  himself  of  the  condition  of  re-entry  in 

thi* subsisting  lease.    The  Court,  however,  after  considerable  deliberation,  while 

•  they  recognised  the  propriety  of  the  above  decision  of  the  English  Exchequer 
ana  admitting  the  existence  of  the  anomaly,  yet  stated  they  felt  bound  by  the 

"Mnguage   of   the    enactment,  which  they    thought    clear  on    the   sulnect.^ 

•  '[ALDtB^oN,  B.— -The  Irish  judges  say  they  do  not  intend  to  overrule  Doe  v. 

:  Omtnhoimi  bat  they  do  so  in  reality.     Rolfe,  B. — There  is  this  difficulty 

gainst  your  construction.     The  sixteenth  section  of  this  statute  creates  an 

cxeeptioti  in  favour  of  persons  labouring  under  various  disabilities,  such  as 

coverture,  lunacy,  &c. ;  but  it  only  provides  for  the  case  whei^  the  disability 

^exirited  at  the  time  when  the  right  to  make  the  entry  or  distress  accrued.  Now, 
t-teifcipose  the  defendant  here  were  a  feme  sole^  who  married  the  day  after  the 
i}«rirest«  of  this  rent  were  paid,  in  January,  1826,  and  remained  under  cover- 
^tttMP  fiar  twenty  years,  during  which  no  notice  was  taken  of  the  rent,  she  would 

kM  her  right  to  it,  although,  she  had  been  guilty  of  no  laches  at  all.  So  if  the 
^'pttly  entitled  to  the  rent  had  become  lunatic  on  the  day  following  that  of  the 

Mt  payment,  and  eontinued  so  for  twenty  years,  his  right  to  the  rent  would 
tb^bftrned.]     Those  hardships  would  not  ble  removed  by  considering  the  statute 
^«t'-4y»ginn)ng  to'rm  from  Michaelmas,  1825. 
*'^''    '  '  *  Cur.adv.vult 

*,  .  r.     .  Ji4^gmenU'-^Ma§S.  \    -<    \ 

'•   Parks,  B.,  now  delivered  judgment. — This  case  was  argued  at  the  sittings 

Rafter  last  Term  before  my  brothers  Alderson,  Rolfe,  and  Piatt.  I  am  now  about 

^togive  the  judgment  of  the  Court.     The  action  was  in  replevin.    The  question 

flu  this  case  turns  entirely  on  the  construction  to  be  put  on  the  second  and  third 

-fections  of  the  Real  Property  Limitation  Act,  S  fc  4  Wm.  4,  c.  27.     The  facts 

of  the  case  are  very  short.     The  defendant  was  entitled  to  an  ancient  quit-rent, 

'payable  annually  at  Michaelmas,  out  of  certain  lands  in  the  manor  of  Strat- 

'ineld  Mortimer;  and  it  is  stated  that  all  the  rents  which   accrued   due  up 

'  to  Michaelmas,  18S4,  were  duly  paid,  the  last  payment  having  been  made  on  the 

l*th  of  January,  1825 :  no  rent  was  paid  after  that  date.   On  the  13th  of  May, 

1945,  the  defendant  was  distrained  for  six  years*  arrears  of  rent  accrued  due  up 

to'Mlch^mas,  1844 ;  and  the  question  is,  whether,  at  the  time  of  the  distress, 

hil-titli!  to  the  rent  faAd  be^n  extinguidid  by  lapse  of  time.     The  Court  has 
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already  given  an  opinion  that  if  it  was,  the  .pleadings  aie  improper-  The 
second  section  of  the  Act,  so  far  as  it  applies  to  the  present  case,  enacts  that  no 
person  shall  make  an  entry  or  distress,  or  bring  any  action  to  recover  any  load 
or  rent,  but  within  twenty  years  neiU  after  the  time  at  which  the  right  to  make 
that  entry  or  distress  or  to  bring  such  action  first  accrued  to  tlie  petioa 
making  or  bringing  the  same.  In  this  case  all  the  rent  was  paid  up 
to  Michaelmas,  1824s,  ^Dd  so  no  distress  could  have  been  made  prior  to 
Michaelmas,  1825 ;  and,  therefore,  if  the  question  depended  entirely  on  the 
second  section,  the  distress  made  in  May,  1825,  is  within  twenty  years,  from 
Michaelmas,  1845,  which  seems  to  have  been  made  in  due  time.  But  the 
question  does  not  turn  exclusively  on  this  section,  for,  in  the  three  subsequent 
sections,  the  legislature,  apparently  considering  that  difficulties  may  exisjt  as.ta 
the  exact  point  of  time  from  whence  the  twenty  years  should  bc^n  to  .date,  haa 
proceeded  to  fix  the  point  in  many,  if  not  in  ail,  possible  cases*  The  language 
of  the  third  clause,  so  far  as  it  is  applicable  to  this  case,  is  as  follows : — ^'  And 
be  it  further  enacted,  that,  in  the  construction  of  this  Act,  the  right  to  make  any 
entry  or  distress,  or  to  bring  an  action  to  recover  any  land  or  rent,  shall  h& 
deemed  to  have  first  accrued  at  such  time  as  faeieafter  mentioned ;  that  is  to 
say,  when  the  person  claiming  such  land  or  rent  shall  have  been  in  possession  or 
in  receipt  of  the  profits  of  such  land^  or  in  leceipt  of  such  rent,  ana  shall,  while 
entitled  thereto,  have  been  dispossessed  of  or  have  discontinued  such  possession  or 
receipt,  that  such  right  shall  oe  deemed  to  have  first  accrued  at  the  time  of  sudi 
dispossession  or  discontinuance  of  possession,  or  at  the  last  time  at  which  any 
sucn  profit  or  rent  were  or  was  so  received.'^  Here  the  defendant  was,  up  lo 
1825,  in  receipt  of  the  rent  in  question,  and  afterwards  discontinued  sudlx 
receipt,  so  that  he  comes  precisely  within  the  description  of  the  persons  referred 
to  in  the  first  branch  of  the  statute ;  and  the  question  is,  whether,  in  such  a 
case,  the  statute  meant  absolutely  to  fix  the  point  from  which  the  twenty  yeai9 
are  to  date,  at  the  day  on  which  the  last  payment  of  rent  was  made,  or  to 
enable  the  party  claiming  to  calculate  from  that  date,  or,  at  his  option,  firom 
die  time  when  he  discontinued  the  receipt  of  the  rent.  We  think  that  the 
£ormer  is  the  true  construction,  and  that  in  the  case  of  rent,  the  calculation  must 
always  be  made  from  the  last  actual  receipt.  Although  the  clause  in  this 
branch  of  it  seems  to  present  an  alternative,  namely,  either  the  discontinuance  of 
possession  or  the  last  actual  receipt,  yet  we  think  that  in  truth  no  alternative  is 
contemplated.  The  statute,  it  will  be  observed,  provides  in  the  same  sentence 
both  for  the  case  of  land  of  which  a  party  has  been  dispossessed,  and  for  that  of 
rent  which  he  has  ceased  to  receive,  and  the  sentence  must  be  read,  not  as  giving 
in  either  case  a  choice,  but  reddendo  singula  singuUs ;  that  is,  fixing  the  actuu 
moment  of  dispossession  or  discontinuance  of  possession  at  the  point  from  which 
the  twenty  years  are  to  run  in  the  ease  of  laxid  of  which  the  party  has  at  some 
moment  of  time  ceased  to  be  in  actual  possession,  and  the  last  actual  payment 
of  rent  as  that  point  in  the  case  of  a  party  ceasing  to  receive  rent.  The  object 
of  the  legislature  seems  to  have  been  to  fix  a  pcnnt,  the  exact  position  of  which 
should  he  perfectly  clear,  rather  than  one  which  should,  abstractedly  cansi* 
dered,  be  the  most  just.  The  last  payment,  in  the  case  of  rent,  is  a  point  of 
time  which  could  admit  of  no  doubt,  whereas  the  time  at  which  a  party  has 
discontinued  the  receipt  of  rent  is  obviously  a  point  of  time  very  difficult  to 
ascertain.  When  does  a  party  entitled  to  rent  okoontinue  its  receipt  ?  Does 
he  do  so  by  receiving  it  on  the  day  on  which  it  is  due ;  or,  if  not,  how  sooa 
afterwards  ?  There  would  be  very  great  difficulty  in  fixing  any  such  point ; 
add  to  which,  the  expression  in  this  part  of  the  clause  is  not  discontinuance  ff 
receipt^  but  dkconHnuance  ofpossemofip  lao^guag^  which  appears  to  us  to  apply 
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'  not  to  the  case  of  rent,  but  of  land.    It  must  not,  howerer,  be  overlooked,  that 

'  there  are  difficohies  in  the  constrnction.  In  the  first  place,  the  twenty  years  are 

'  those  made  to  comprise  the  space  of  time  during  which  the  party  could  not 

have  instituted  any  proceedings,  and  during  which,  therefore,  he  is  guilty  of  no 
laches  in  not  instituting  I^al  proceedings.  The  general  principle  of  the 
Statute  of  Limitations  has  been  to  fix  the  period  during  which  a  party  having 
a  right  to  institute  legal  proceedings  may  exercise  the  right;  and  that 
principle,  in  the  clause  now  under  consideration,  is  fully  adhered  to  in  the  case 
I  of  land.     A  person  dispossessed  of  land  is  allowed  twenty  years  from  the  time 

^  of  his  being  possessed,  and  during  all  that  period  he  may  bring  his  action  of 

t  ejectment ;  but  a  person  dispossessed  of  rent  has  (according  to  the  construc- 

tion of  the  Act)  only  twenty  years  from  the  last  pajrment;  and  so,  if  the 
I  annual  rent  has  been  paid  on  the  day  on  which  it  is  due  and  afterwards 

I  unjustly  withheld,  the  party  aggrieved  has  only  nineteen  years  instead  of 

i  twenty  during  which  he  can  bring  an  action  or  distrain ;  for,  during  the  first 

year  of  the  twenty,  it  is  plain  he  has  no  right  of  distress  or  action  at  dl.     Tliis 
18  undoubtedly  an  anomaly,  but  it  must  still  exist  in  many  cases,  whatever 
I  construction  we  put  on  the  branch  of  the  third  section  now  under  considera** 

tion ;  for  the  second  branch  of  the  same  section  provides  for  the  case  of  a  partv 
dying  seised  of  the  rent,  and  enacts  that  in  such  case  the  right  of  the  heir 
or  devisee  to  make  a  distress  or  bring  an  action  shall  be  deemed  to  have  firs 
accrued  at  the  time  of  the  death  of  the  party  dving ;  and  it  is  plain  that  the  period 
of  twenty  years  may  thus  include  the  time  during  which  no  right  of  action  or 
distress  will  have  existed ;  and  the  same  observation  applies  to  other  branches 
cS  the  third  section,  which  provide  for  the  cases  of  parties  claiming  by 
purchase,  parties  claiming  reversionary  interest,  and  persons  claiming  under 
breaches  of  condition.  It  applies  also  to  the  very  common  case  of  tenancies 
from  year  to  year,  provided  for  by  the  eighth  section,  where  the  end  of  the 
first  year  of  the  tenancy,  or  the  last  payment  of  rent,  is  declared  to  be  the 
time  when  the  right  first  accrues,  and  yet  there  is  not  necessarily  any  right  to 
enter  at  either  period.  Another  difficulty  was  pointed  out  and  much  insisted 
on  at  the  bar,  namely,  that  on  the  construction  which  we  adopt,  much  injustice 
would  necessarily  result  in  the  ordinary  case  of  heriots  and  otner  similar  rights^ 
which  become  due  at  uncertain  intervals,  and  also  in  the  possible,  though  not 
very  probable,  case  of  a  rent  reserved,  payable  every  twenty  years,  or  at  a 
large  interval ;  in  such  cases,  if  the  twenty  years  are  to  be  calculated  from  the 
hst  payment,  a  party,  it  was  argued,  will  lose  his  right,  without  any  default  or 
laches  whatever,  when  the  rent  is  payable  at  intervals  greater  than  twenty 
years,  and  it  is  shortened  to  less  than  a  year  where  it  is  payable  every  twenty 
years ;  and  no  doubt  great  difiiculty  may  exist  in  dealing  with  such  cases, 
hut  as  to  heriots,  probably  the  answer  to  tnis  objection  may  be,  that  in  cases 
similar  to  that  now  before  us,  the  word  "  rent  "^  would  not  include  heriots ;  for 
though  by  the  interpretation  clause,  the  word  "  rent "  is  made  to  include 
heriots,  yet  that  is  only  where  the  nature  of  the  provision  of  the  context  does 
not  exclude  such  a  construction  ;  and  it  may  be  that  the  injustice  pointed  out 
;  would  afibrd  grounds  for  holding  that,  in  the  clause  now  under  consideration, 

j  the  word  "  rent  '^  does  not  include  heriots.     The  same  observation  may  be 

I  made  upon  the  case  of  rents  payable  at  greater  intervals  than  twenty  years,  and 

i  these  may  be  considered  as  falling  under  the  general  enactments  in  the  second 

i  section,  so  that  each  particular  neriot  or  amount  of  such  rent  due  may  be 

recovered  within  twenty  years,  or  is  not  provided  for  by  the  statute  at  all,  and 
I  left  in  the  same  condition  as  if  the  Act  had  not  been  passed.     The  same  answer 

certainly  must  be  given  to  the  case  of  rents  reserved,  payable  at  intervals  of 
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twenty  years,  or  less  than  that,  and  the  time,  upon  our  construction,  must  be 
shortened.  It  may,  however,  be  very  doubtful  whether,  in  fact,  any  such  rents, 
payable  at  such  long  intervals,  do  exist ;  and,  even  if  any  such  there  are,  we  do 
not  think  the  argument  derived  from  their  existence  can  affect  the  question,  con- 
^dering  that,  whatever  interpretation  we  put  on  the  first  branch  of  the  section, 
it  is  quite  certain  that  in  all  other  branches  of  it  the  anomalies  and  difficulties 
pointed  out  must  exist.  The  last  objection  insisted  on  was  founded  on  the 
9]xteenth  section,  which  saves  the  ricrhts  of  infants,  feme  coverts,  lunatics,  and 
other  persons  under  disability,  Tne  clause,  it  will  be  observed,  is  made  to 
operate  only  where  the  party  intended  to  be  protected  is  under  disability  at  the 
time  when  the  right  to  make  a  distress,  or  bring  an  action,  first  cuscrued ;  and, 
if  this  be  held  to  be  the  time  when  the  last  payment  was  made,  the  protection 
would,  in  many  cases,  he  wholly  illusory.  But  put  the  case,  for  instance,  of  a 
party  regularly  receiving  the  rent  up  to  a  certain  day,  and  becoming  lunatic 
oefore  the  next  day  of  payment  arrives ;  if  he  should,  by  reason  of  his  lunacj", 
omit  to  enforce  payment  of  his  rent  for  twenty  years,  it  would  seem  on  all 
principle  that  he  must  have  been  intended  to  be  protected;  but  certainly, iii 
he  was  not  under  disability  at  the  last  time  of  payment,  be  would  not  cojfte 
within  the  protection  of  the  sixteenth  section ;  and  many  other  similar  cases 
might  be  pointed  out.  This  is,  no  doubt,  a  very  serious  defect,  and  would 
afford  strong  grounds  for  adopting  any  reasonable  construction  of  the  third 
section,  by  which  it  might  be  remedied,  if  any  construction  would  have  thai 
result ;  for  even  if,  by  a  forced  or  difficult  construction  of  the  first  branch  of 
the  section,  we  were  to  hold  that  the  point  of  time  there  desi^^ted  was  not  the 
last  actual  payment,  but  the  time  when  the  rent  first  fell  into  arrear,  yet  .the 
very  same  aifficulty  would  exist  in  all  the  other  cases  pointed  out  by  the 
statute,  namely,  the  case  of  a  person  dying  seised  and  leaving  an  heir  not 
under  any  disability,  but  who  should  become  disabled  before  any  rent  hiii 
accrued  due,  and  the  case  of  a  person  claiming  under  the  same,  who  may  be  a 
feme  sole  when  her  title  accrues,  but  may  be  under  coverture .  before  slie  has 
any  title  to  distrain  or  sue  for  rent ;  and  so  as  to  the  other  cases  provided  for  bj 
the  third  section.  And  the  same  thing  may  be  said  of  the  eighth.  For  cheae 
reasons,  though  we  are  fully  sensible  of  the  incongruities  of  the  case,  yet  we 
feel  bound  to  act  on  the  plain  and  natural  construction  of  the  languaij^  of  tb^ 
third  section,  and  to  hold  that  the  right  of  the  defendant,  in  this  case,  todistmn 
must  be  taken  to  have  first  accrued  on  the  16th  of  January,  18^,  when  the 
last  payment  was  made ;  and  so  that  the  dbtress  made  in  May,  IMS,  waa 
unlawful,  all  right  to  the  rent  having  been  extinguished  befoce  that  time,  Tb» 
rule  must,  therefore,  be  made  absoIuteL  . 

.  Bul€4ib$9luie.'  > 
*        ■    ,      '''^■' 
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THE  VICE^HANCELLOR  OF  ENGLAND. 
March  12  and  18, 1847. 

MORBIS  9.  MOBBIS.  (a) 

Ctrtmn  eOaieg  wtre  eowoofsd  to  truataea  in  strict  aeUlamaUj  witkovi  impeachment  of  waste,  provided  it 
were  committed  with  the  content  of  the  tenant  for  life,  who  was  empowered  to  grant  huilding-kases. 
The  tenant  for  life  hadpuUed  down  the  mansion-houge,  which  stood  upon  one  of  the  estates  conveyed^ 
and  erected  a  mansion-house  on  another  part  of  the  property,  sitaate  at  S, ;  and  had  felled  a  number 
ef  ornamental  trees  hekmaing  t0  the  former  house.  The  Court  restrained  him  from  committing  fwrthsr 
waste  in  cutting  down  the  treeSf  notwithstanding  an  allegation  that  they  were,  if  left  standing,  liable, 
to  be  injured  by  certain  copper-worhs  in  the  vicinity. 

THE  bill  praying  for  on  injuoctioD  to  restrain  the  defendant,  Sir  John  Morris^ 
from  felling  or  cutting  down  any  timber  or  other  trees  standing  upon  the 
property  of  Clasemont,  in  Glamorganshire,  or  the  lands  belonging  or  adjoining 
thereto,  and  which  were  planted  or  left  standing  or  growing  there  by  Sir  John 
Morris,  deceased,  for  the  ornament,  protection,  or  shelter  of  the  mansion-house 
at  Clasemont,  and  from  cutting  down  any  other  ornamental  timber,  was  filed 
tm  the  5^th  January,  1847,  by  the  pkintifT,  John  A.  Morris,  the  son  of  the 
defendant,  and  several  affidavits  in  support  of  the  injunction  were  filed«  The 
facts  of  the  case  were  as  follow  :^-By  indentures  of  June  8,  18199  the  manors^ 
xnessuagesy  lands,  and  other  hereditaments  of  Sir  John  Morris,  deceased^ 
including  the  estates  of  Clasemont,  were  conveyed  and  assured  by  the  said  Sir 
John  Morris,  deceased,  unto  trustees  to  the  use  of  the  said  Sir  John  Morris^ 
deceased,  for  hia  natural  life,  remainder  to  the  use  of  the  said  trustees  for  a 
term  of  1,000  yeavs,  and  from  and  after  the  end  or  sooni^  determination  thereof 
and  in  the  meantime  subject  thereto,  to  the  use  of  the  said  trustees  for  and 
during  the  natural  life  of  bis  son,  the  defendant,  without  impeachment  of  or  for 
any  manner  of  waste,  provided  the  same  were  committed  or  suffered  with  the 
privity  and  as&ent  of  tne  defendant,  upon  trust  to  preserve  contingent  remaior 
dera;  and  upon  further  trust  to  permit  and  suffer  the  defendant,  during  his  life^ 
to  receive  and  take  the  rents^  &g»,  of  the  said  manors  and  other  hereditaments^ 
for  his  own  use  and  benefit ;  and  from  and  immediately  after  the  decease  of  the 
defendant,  to>  the  use  of  the  plaintiff,  who  iras  the  eldest  son  of  defendant,  aad 
his  assigns,  for  the  term  of  his  life,  without  impeachment  of  or  for  any  manner 
of  waMe>  with  remainders  over.  There  were  also  contained  in  the  same  deed 
certain  powers  for  the  tenant  for  life  for  the  time  being  to  demise  or  lease  any 
of  the  said  hereditaments  to  any  person  or  persons  who  should  be  willing  to 
improve  the  same  by  erecting  or  ouilding  tnereon  any  new  house  or  houses,, 
&c.  The  defendant,  Sir  John  Morris,  now  the  tenant  for  life,  had  some  time 
since  pulled  down  the  mansion-house  at  Clasemont,  and  had  lately  felled  certain 
trees  that  had  been  planted  or  left  standing  or  growing  for  the  ornament  or 
shelter  of  the  said  mansion-house  and  the  lawns,  gardens,  and  pleasure-grounds 
adjoining^  and  had  marked  for  cutting  down  other  trees,  and  intended  to  cut 
down  the  whole,  or  a  very  considerable  number  of  the  rest. 

The  defendant  bad  filed  affidavits  in  opposition  to  the  bill,  to  the  effect  that 
after  the  deceased  Sir  J.  Morris  had  built  the  mansion-house  at  Clasemont  he 
found  that  the  smoke  from  the  numerous  copper-works  in  the  neighbourhood 

(a)  Bepoitdl  bj  G.  Goldsmith,  Eiq.,  Baffliter.at-]aw« 
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was  likely  to  render  it  an  unfit  residence  for  his  family,  and  commenced  forming 
a  new  park  at  Sketley^  and  ceased  to  reside  at  Clasemont,  and  that  he  had  only 
carried  his  deceased  father^s  intentions  into  effect,  by  pulling  down  the  house  at 
Clasemont  and  in  using  the  materials  for  erecting  a  mansion  at  Sketley ;  that 
the  defendant  proposed  cutting  the  timber  umfer  the  impreesion  that  it  had 
arrived  at  maturity,  and  that  it  was  at  maturity ;  that  the  proximity  of 
copper  smoke  from  numerous  copper-works  had  rendered  Clasemont  unfit  for 
the  growth  of  timber,  of  which  proofs  were  adduced.  To  this  the  affidavits  in 
reply  denied  that  the  smoke  of  the  copper-works  was  injurious  to  the  trees,  or 
rendfered  the  house  unfit  for  a  residence,  and  stated  that  there  had  been  copper- 
works  during  the  lifetime  of  Sir  J.  Morris,  deceased.  The  plaintiff  now  moved ' 
for  the  injunction. 

Jas,  Parker  and  Beales,  in  support  of  the  motioD,  contended  that  the  defendant 
would  not  be  allowed  to  take  advantage  of  his  own  wrong,  which  he  sought  to 
do  by  first  having  {)ulled  down  the  manaion-house,  and  then  adduced  that  as  a 
reason  for  committing  further  waste  by  felling  the  trees  also.  There  was  no 
reason  to  suppose  that  they  would  not  at  some  future  time  be  required  fbr 
ornament  and  shelter ;  for  if,  by  virtue  of  the  power  in  the  settlement  to  let  on 
building-leases,  the  property  oecame  let,  those  trees  would  again  become 
valuable.  The  annoyance  of  the  copper  was  not  so  great  as  the  defendant 
represented,  inasmuch  as  the  collieries  and  copper- works  were  in  existence  when 
the  mansion-house  at  Clasemont  was  first  erected  by  Sir  J.  Morris,  deceased. 
Cases  cited :  Duke  of  Leeds  v.  Lord  Amherst  (10  Jur.  509,  966) ;  WellesUy 
V.  Wellealey  (6  Sim.  497). 

JBethell  and  Rasch  contended  that,  as  the  mansion  had  been  pulled  down, 
which  was  clearly  not  a  waste,  as  a  new  one  was  built  on  another  part  of  the 
property  out  of  the  materials,  there  no  longer  existed  any  necessity  ror  the  trees, 
which  might  therefore  be  felled  without  injury  to  the  prc^rty. 

The  Vice-Chancellor. — This  is  the  simplest  case  possible ;  and  it  is  to  be 
remarked  that,  as  the  legal  estate  is  in  the  trustees  in  trust  for  Sir  J.  Morris, 
and  not  in  Sir  John  himself,  he  has  no  right  whatever  to  cut  timber ;  and  it  is 
to  be  observed  that  this  estate  is  only  held  by  the  trustees  without  impeachment 
for  waste  with  the  consent  of  the  d^endant,  which  gives  him  no  rigfit  at  aU  to 
fell  the  trees.  NooWection,  however,  is  raised  upon  this  ground,  as  the  trustees 
have  not  been  made  parties  to  the  bill.  The  whole  case,  thenefore,  may  be 
reduced  to  this,  namely, — ^the  son,  who  has  the  legal  estate  in  remainder,  conn 
plains  of  the  father^s  acts,  who  is  the  cestui  que  trust  of  the  estate  vested  lit 
trustees  in  trust  for  him  during  his  life.  Now,  unless  you  can  shew  from  the 
indenture  of  settlement  a  special  case  which  renders  the  rule  inapplicable,  the 
general  rule  with  respect  to  trees  planted  for  shelter  or  ornament  must  govern  the 
present  case.  Although  the  present  case  in  some  points  differs  from  WeUedeyj. 
WeUesleyy  there  is  in  lx)th  an  express  power  inserted  in  the  instrument  to  demise 
lands  to  persons  willing  to  erect  houses  on  them.  This,  therefore,  tends  to  sustain 
the  right  of  those  in  remainder  to  have  the  trees  that  were  planted  for  shelter  and 
ohiament  preserved ;  because,  although  the  houses  have  not  yet  any  existence, 
yet  it  is  possible  that  such  houses  may  be  built  that  may  require  and  receive 
ornament  and  shelter  from  these  trees ;  and,  under  the  circumstances  of  the 
case,  I  feel  myself  bound  to  administer  the  law  of  this  court,  which  will  not 
suffer  the  tenant  for  life  without  impeachment  of  waste  to  cut  down  trees 
planted  for  shelter  or  ornament. 

Injunction  granted. 
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March  26, 1847. 
Hybe  V,  Neate.  (a) 

WiU^^-Xegaqt-JExtrntnash^  of  debt. 

T.  P.  hy  hi$  win  provided  that  $hould  his  legaUee,  or  any  other  person  to  whom  hehad  gvotM  a  legacy  hy 
4my  wiSlt  owe  to  him  aany  eum  or  eume  qfmxmty  at  hie  deceoH,  it  should  be  considered  ae  part  of  their 
legacy.  •/.  T.  iV*.,  one  of  the  legatees,  to  whom  the  testator  had  given  100/.  kgaou,  owed  the  testatoTf 
at  the  time  of  his  decease^  4,000/.  and  vjnoards.     This  debt  was  held  to  be  released  to  J.  T.  N. 

THIS  question  came  on  upon  exceptions  to  the  Master's  report^  the  suit 
having  been  instituted  for  the  administration  of  the  estate  of  the  testator, 
Thomas  Pickard,  who,  by  his  will,  bearing  date  March  27,  1885,  after 
having  given  several  legacies,  directed  his  trustees  to  buy  and  purchase,  or  set 
apart  and  appropriate,  sufficient  funds  to  provide  for  the  payment  of  an  annuity 
or  yearly  sum  of  50L  to  Mary,  the  wife  of  John  Bryan,  for  life,  and  also  of  an 
annuity  or  yearly  sum  of  50L  to  Elizabeth,  the  wife  of  William  Adcock  the 
elder,  for  life ;  and  the  testator  declared  that  such  annuities  should  be  for  the 
sole  and  separate  use  and  benefit  of  the  said  Mary  Bryan  and  Elizabeth  Adcock 
req)ectively.  He  then  gave  the  sum  of  10/.  to  Mary  Pickard  for  moumine ; 
to  Mary  Bryan  12/.  for  mourning ;  to  his  half  brothers  and  sisters,  Sarah  Ecod, 
Joseph  Pickard,  Hannah  Collin,  and  John  Pickard,  the  sum  of  10/.  each  for 
mourning ;  to  each  of  his  nephews  and  nieces  6L  for  mourning ;  and  to  his 
friends,  Benjamin  Brookhouse  and  John  Thomas  Neate,  the  legacy  or  sum  of 
100/.,  for  the  care  and.  trouble  they  would  have  in  the  execution  of  the  trusts 
of  his  said  will. 

The  testator  made  a  codicil  to  his  said  will,  dated  October  16,  1839,  as 
follows: — "Codicil  to  my  will,  &c.  I  have  left  to  my  sisters,  Mary  Bryan 
and  Elizabeth  Adcock,  50/.  per  annum  for  their  natural  lives.  I  now,  by  this 
codicil,  renounce  their  legacies,  and  in  lieu  of  the  same  give  to  each  of  them,  to 
their  sole  use  and  interest,  200/.,  to  be  paid  within  six  months  after  my  decease, 
and  their  receipt  shall  be  a  full  discharge  to  my  executors ;  but  should  they,  or 
any  other  person  who  has  a  le^cy  left  them  by  my  will,  owe  me  any  sum  or 
sums  of  money  at  my  decease,  it  shaU  be  considered  as  a  part  of  their  l^acy ; 
and  1  hereby  authorize  my  executor  or  executors  to  cause  all  moneys  owing  to 
my  estate  to  be  paid  within  six  months  after  my  decease,  if  they  shall  think 
proper  ;  and  I  hereby  aj^int  Joseph  Brookhouse,  son  of  my  executor  Beii- 
uunin  Brookhouse,  to  whom  I  give  100/.,  an  additional  executor  to  my  said 
will." 

The  Master  to  whom  the  cause  stood  referred,  by  his  report,  found  that  John 
Thomas  Neate,  and  Joseph  Pickard,  and  John  Pickard,  were  respectively 
indebted  to  the  said  testator  in  sums  considerably  exceeding  the  amount  of 
their  respective  legacies ;  and  that  J.  Thomas  Neate  was  indebt^  to  the  testator, 
at  the  time  of  his  decease,  in  several  sums,  amounting  together  to  4sOOO/.,  with 
an  arrear  of  interest ;  and  the  Master  certified  that  upon  consideration  of  the 
said  testator^s  will  and  codicil,  and  of  the  several  matters  aforesaid,  be  was  of 
opinion  that  the  said  testatcnr  did  not  by  his  codicil  intend,  and  that  such 

(a)  ntpartad  kf  G.GoLBSMinii  Vm^,  Baniftar-at-law. 
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codicil  did  not  opecate  to  release  or  bequeath  to  the  said  Joseph  Pickaid^ABd 
John  Pickard,  and  John  T.  Neate  respectively,  the  several  debts  or  suqw^^C 
money  due  from  them  as  aforesaid.  To  this  report  J.  T.  Neate  ^icepted)  w 
that  the  Master  had  not  found  that  the  testator  had  given  to  the  legatees  .wJiq 
were  indebted  to  him  the  several  sums  of  money  in  which  snch.lQgataes  ver^.|i^ 
indebted,  as  part  of  their  legacies :  whereas,  &c. 

JBethell  and  JE.  Webster^  in  support  of  the  exceptions,  contended  ;thi4^*4# 
dejbts,  which  far  exceeded  the  amount  of  the  legacies,  could  not  be  taken  as  fvift 
ctf  them ;  and  the  cirpumstance  that  certain  odier  legacies  were  given  for  spe!^4<t 
purposes,  or  for  married  women,  who  could  not  become  indebted,  W4is  j^consit? 
tent  with  the  idea  that  the  testator  intended  the  debts  which  the  legate^,  miikghl 
owe  him  should  be  deducted  from  their  sespective  legacies.  .•*..« 

/.  Parker^  Ralt^  and  Pitman^  for  the  residuary  legatees,  and  in  supporliiif 
the  Maker's  finding,  contended  that,  the  mere  accidental  circumalance  pf  ^^ 
dp^ts  exceeding  the  amount  of  legacies  could  not  vary  the  plain  meaning  of  tb^ 
words  in  the  codicil^nor  the  testator's  obvious  inteotioKi.  The  use  of  the  wicnq^ 
^^  but^in  the  codicil,  instead  of  ^^  and,^'  shews  that  the  legacy  was  not  iptei^d^ 
to  be  givei;i  in.  addition.  .  '  i  .. 

'\  IBethelly  in  reply. 

.  The  Vic£-Ct{ANCEtLOR  observed  that  the  will  had  cleady  b^eti.  drsiwn  l;^ 
some  professional  person,  but  that  the  codicil  was  written  by.  the  testator  .hiiOr 
self,  which  was  manifest  by  the  terms  he  had  emploved  in  expressing  his  meaning^ 
whereby  he  shewed  his  imorance  of  the  English  language,  for  he  had.  used. tyb^ 
word  ^^  renounce^  instead  of  ^^  revoke^  in  reference  to  the  two  annuitants*  |Iis 
Honour  thought,  looking  at  the  words  of  the  codicil,  they  could  not  be^oQUr 
striied  into  any  other  meaning  than  thai  if  any  person  owed  the  testator  Mf 
thing,  the  debt  should  be  taken  as  part  of  the  legacy ;  namely>  thai  the  leg^^ 
should  take  both  the  legaycy  and  a  remission  of  the  debt,  .    .  ,, , ;, 
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1 


4  teatoipr  §ave  f»  hU  wifr  ctt  hu  ptoptrty  «/  €99ry  dmcviptUm  for  ktr  Iffk,  md  ihm  HmM  «jM 
'  tew* ;— •' ^/(fer  her  death,  my  nephew  C.  //.  W,  to  be  comidered  heir  to  all  my  property.pff 
;  aiherwUe  dUpoted  of  or  allotted :  and  I  direct  that  whatever  portion  of  my  property  may  Aere. 
f  filter  lepoMieued  by  Mm  ehatl  be  neured  by  my  esecuton  for  the  benefit  of  hie  family,'*  ^ 
« t^tUU01li  then,  after  direetiny .that  .hi$  piaie,  picturtif  Sfc,  ehomid  be  catuidered  a$  nppmd&j/m^if 

hie  nouse^  gave  hie  houee  at  D.  to  hie  mid  nenhew,  "  and  hie  heire  or  famity,*'     The  teUffif)^ 

declared  aefoUoWs:—*'  My  nephew  will  further  have  the  immediate  benefit  of  my  pereanai pro* 
xpertyt  varioueiy  eiiwtted^  and  hie  heire  or  f amity  after  him.'*    And  in  reepeet  to  a  building  on  d 

certain JUld  were  thafoUowinff  worda :  *<  Ileana  my  •  heire*  to  uee  their  own  dieeretion," 
Held,  upon  exeeptione  to  the  Master's  report  to  appwe  of  a  proper  eettlement,  that  the  oHiiemmt 

should  be  to  the  nephew  for  life,  remainder  to  his  children,  and  in  dtfault  qf  children  Urinf  4tf 
'  hit  death,  to  himself  in  fee.  ^  ^ 

f^HE  testator,  John  White,  by  his  will,  bearing  date  let  September,  16M^ 
JL     having  appointed  John  Jones,  Thomas  Briggs,  Robert  Baxter,  and  hlW 
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I  te4tatbr*5,  wife,  Marilda,  executors  and  executrix  of  his  will,  gave  (by  which 

]  Mpfression  •*  give"'  he  included  all  law  definitions)  to  his  said  wife  the  full  and 

i  entire  use,  for  her  life,  of  all  his  property  of  every  description,  both  real  arid 

I  personal.     After  her  decease,  the  testator  directed  that  his  nephew,  Charles 

•  Herbert  White,  of  the  Bengal  Cavalry,  should  be  considered  heir  to  all  hig 

property  not  otherwise  disposed  of  or  allotted;  btrt  having  had  little  intercourse 

I  ^thliiro,  and  beingapprehensi ve  that  his  habits  required  some  control,  the  testator 

1  Arteted  that  whatever  portion  of  his  property  might,  therefore,  be  possessed  by 

i  him,  should  be  secured  by  his  executors  for  the  benefit  of  his  family.     The  tes* 

!  tator  directed  his  plate,  books,  &c.,  to  be  held  as  appendages  to  his  house ;  but 

I  toosumable  articles,  viz.  linen,  china,  and  the   like,  were  by  him  allotted 

entirely  to  his  wife's  use,  and,  together  with  all  her  jewels,  trinkets,  clocks, 

Iraiches,  and  ornaments,  might  be  finally  appropriated  as  she  pleased,  with  the 

sum  dT  4,000f.  in  money.     This  sum,  however,  he  recommended  her  to  divide 

among  the  parties  therein  named.    After  miaking  several  other  bequests,  the 

testator  gave,  after  the  decease  of  his  wife,  his  real  property,  consisting  of  a 

lionse  and  garden  and  a  front  field  at  Doncaster,  to  his  nephew  before  named. 

and  his  heirs  or  family ;  his  object  in  purchasing  the  first  field  being  to  guard 

against  the  erection  of  houses,  which  might  have  incommoded  his  own  residence, 

be  left  to  his  heirs  to  use  their  discretion  regiirding  it.    The  testator  stated  that 

his  funeral  charges  being  provided  for,  his  said  nephew  would  further  have  the 

j)nteediate  benefit  of  his  personal  property,  variously  ritoated,  and  his  heirs  or 

faiiiilr  after  him. 

' '  Alter  the  testator's  decease,  a  suit  was  instituted  for  the  purpose  of  carrying 
out  the  trusts  of  the  will,  in  which  the  testator's  widow,  Matilda  White,  was 
plaintiir,  and  the  executors,  together  with  the  other  parties  interested  under  the 
irtllr  ^ere  dd'endants ;  and  by  a  decree,  bearing  date  the  15th  of  July,  1845, 
upon  hearing  the  causes  for  further  directions,  it  was,  among  other  things, 
orikred  thai  it  should  be  referred  to  the  Master  to  approve  of  a  proper  setue- 
ment  of  the  estate  and  interest  of  tlie  defendant,  Charles  Herbert  White, 
expectant  on  the  death  of  the  plaintiff  (the  testator's  widow),  for  the  benefit  of 
the  defendant,  Charles  Herbert  White,  and  his  family,  having  regard  in  that 
behalf  to  the  directions  contained  in  the  will  of  the  testator. 

The  Master;  by  his  r^rt,  bearing  dite  ihre  181b  June,  181^  approved  of  a 

Sroposed  indenture  as  a  proper  settlement  of  the  estate  and  interest  of  the  said 
efendant,  Charles  Herbert  WUt^,  e^q^^tapt  on  the  death  of  plaintiff,  in  the 
real  estate  and  the  residuary  personal  estate  of  John  White,  the  testator,  for 
the  benefit  of  the  said  Charles  Herbert  White  itnd  his  family.  The  uses  6[ 
the  proposed  settlement  were,  from  and  immediately  after  the  limitations  thereia 
contained,  •*  to  the  use  of  the  said  Charles  'Herbert  White  for  life,  with 
f^wnder  to  tmstees  and  their  heirs,  during  the  life  of  the  said  C.  H.  White, 
dpbn  trust  to  preserve  contingent  remainders,  thereby  limited  to  the  fpllowing 
i^s ;  that  is  to  say,  to  the. use  of  the  said  Charles  Herbert  White  and  every 
other  SOD  of  the  saod  Charles  Herbert  White  lawfully  to  be  b^otten  on  the 
body  of  Georgiana  Jubilee  White,  or  on  the  body  or  bodies  of  any  future  wife 
or  wives  of  tne  said  Charles  Herbert  White,  severally,  necessarily,  and  in 
remainder,  one  after  another,  in  order  and  course  as  they  respectively  should  be 
in  priority  of  birth,  and  the  heirs  male  of  the  body  and  respective  bodies  of  all 
and  every  such  son  or  sons  issuing ;  the  elder  of  such  sons,  and  the  heirs  male 
of  his  body  issuing,  being  always  to  take  before  and  be  preferred  to  the  younger 
cf  such  sons  and  the  heirs  male  of  their  respective  bodies  issuing ;  and  in  default 
^  such  male  issue,  to  the  use  of  all  and  every  the  daughter  and  daughters 
of  the  said  Charles  Herbert  White,  to- be  divided  between  and  amongst  them 
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in  equal  shares  as  tenants  in  common,  and  not  as  joint  tenants,  and  her  or  their 
heirs  or  assigns  for  ever.'' 

To  this  part  of  the  intended  settlement  an  exception  was  taken  by  the  female 
children  or  the  said  Charles  Herbert  White  and  Georgiana  Jubilee,  his  wife, 
for  that  such  real  estates  ought,  from  and  immediately  after  such  limitations  as 
aforesaid  to  the  use  of  the  said  Charles  Herbert  White  for  life,  with  remainder 
to  trustees  and  their  heirs,  during  the  life  of  the  said  Charles  Herbert  White, 
upon  trust  to  preserve  contingent  remainders,  to  have  been  limited  by  the  said 
proposed  indenture,  in  the  usual  form,  to  the  use  of  all  the  children  of  the  said 
Charles  Herbert  White  begotten  or  to  be  begotten  on  the  bodjr  of  the  said 
Georgiana  Jubilee  White,  or  on  the  body  or  bodies  of  any  future  wife  of  the  said 
Charles  Herbert  White,  as  tenants  in  common  in  tail,  with  cross  remainders 
between  and  among  them  in  tail,  with  remainder  to  the  said  Charles  Herbert 
White,  his  heirs  and  assigns  for  ever;  or  otherwise,  to  the  use  of  all  the 
children  of  the  said  Charles  Herbert  White  begotten  or  to  be  begotten  on  the 
body  of  the  said  €reoTgiana  Jubilee  White,  or  on  the  body  or  bodies  of  any 
future  wife  or  wives  of  the  said  Charles  Herbert  White,  their  heirs  and  assigns 
for  ever,  as  tenants  in  common.  Secondly.  That  the  Master  had  treated  the 
plate,  books,  pictures,  &c.,  in  and  about  the  capital  mansion,  and  which  were 
attained  in  a  schedule  to  the  intended  indenture  of  settlement,  as  heir-looms 
to  be  enjoyed  with  the  said  mansion-house ;  whereas  the  particulars  described 
in  the  schedule  ought,  immediately  after  the  limitation  thereof  to  the  said  Charley 
Herbert  White  for  life,  to  have  been  limited  to  trustees  upon  trust  for  the  sale 
thereof,  and  for  the  division  of  suchproceeds  of  sale  equally  among  all  and  every 
the  children  of  the  said  Charles  Herbert  White,  if  more  than  one,  share  and 
share  alike,  with  cross  remainders  between  them,  in  case  any  of  them,  being;  sons, 
dying  under  the  age  of  twenty-one  years  without  leaving  issue,  or  being  daugh- 
ters, tinder  that  age  without  having  been  married;  and  in  the  event  of  the  death 
of  all  the  children  of  the  said  Charles  Herbert  White,  being  a  son  or  sons,  under 
the  age  of  twenty-one  years,  without  leaving  issue,  or  being  a  daughter  or 
daughters,  under  the  age  of  twenty-one  years  without  having  been  married, 
then  to  stand  possessed  of  the  proceeds  of  such  sale  in  trust  for  the  said 
Charles  Herbert  White  and  his  assigns,  for  his  and  their  own  absolute  use  and 
benefit. 

'  An  exception  was  also  taken  to  the  Master^s  report  by  Charles  Howard 
White,  the  infant  son  of  the  defendant,  Charles  Herbert  White,  inasmuch  as 
he  ought,  after  the  decease  of  the  said  Charles  Herbert  White,  instead  of  the 
above  limitations,  to  have  inserted  in  his  report  a  limitation  to  him,  the  said 
Charles  Howard  White,  in  fee. 

One  of  the  exceptions  to  the  Master*s  report  was  taken  by  the  sajd  defendant, 
Charles  Herbert  White,  and  Georeiana  Jubilee  White,  his  wife,  because  the 
Master  had  not  inserted  in  the  said  proposed  settlement  any  provision  for  the 
said  Greorgiana  Jubilee  White  out  of  the  property  proposed  to  be  comprised  in 
the  said  proposed  settlement,  and  had  not  inserted  therein,  in  favour  oi  the  said 
Charles  Herbert  White,  any  power  of  appointment  or  distribution  among  his 
children  over  any  part  of  tne  property  proposed  to  be  comprised  in  the  said 
proposed  settlement ;  Tiriiereas  the  said  Master  ought,  in  the  said  proposed 
settlement,  to  have  inserted  a  provision  for  the  said  Georgiana  Jubilee  White 
by  giving  to  her  thereby  her  estate  during  her  life  or  widowhood,  either  abso- 
lutdy  or  under  an  appointment,  to  be  exercised  for  that  -purpose  by  the  said 
Charles  Herbert  White,  in  the  whole  or  in  some  part  of  the  property  proposed 
to  be  comprised  in  the  said  proposed  settlement,  to  commence  on  the  death  of 
the  said  Charies  Herbert  White,  in  case  she  should  be  then  living ;  and  that 
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the  Master  ought  to  have  inserted  in  the  said  proposed  settlement  in  favour  of 
the  said  Charfes  Herbert  White,  a  power  to  be  exercised  by  him,  by  deed  or 
will,  of  appointment  among  his  children,  to  extend  over  the  whole  or  some  part 
of  the  property  proposed  to  be  comprised  in  the  said  settlement. 

Campbelly  tor  the  defendant,  Charles  Howard  White,  the  infant  son  of  the 
testator^s  nephew,  Charles  Herbert  White,  contended  that,  under  various  deci- 
sions, the  word  "  family''  had  been  construed  and  held  to  mean  the  "  heir,''  as 
persona  designata;  and  cited  the  following  cases — Chapman's  case  (Dyer, 
833)  ;  Wright  v.  Atkins  (17  Ves.  2S5,  19  Ves.  299)  ;  Gtvynne  v.  Maddock 
(14  Ves.  488) ;  Wood  v.  Wood  (3  Har.  65). 

/.  Parker  and  Bagshawe^  for  Georgiana  Jubilee,  the  wife  of  Charles  Herbert 
White,  contended  that  in  Wood  v.  Wood  (3  Hare),  the  wife  was  excluded  upon 
grounds  which  had  not  the  slightest  application  in  the  present  instance,  where 
the  mode  intended  to  benefit  the  wife  was  neither  to  give  a  benefit  to  the  hus- 
band nor  to  smoufily  damage  the  children,  but  just  such  a  settlement  as  a 
prudent  man  would  make.  If  this  settlement  is  to  be  made  by  the  Court,  is  it 
not  out  of  the  question  that  the  wife  should  be  excluded  ?  Sne  can  only  be  ao 
upon  grounds  which  will  fetter  the  Court  altogether.  The  state  of  the  testa- 
tor's family  at  the  time  of  his  death  is  generally  looked  to  in  determining  as  to 
the  diiFerent  parties  who  are  intended  to  take ;  but  if  there  be  a  settlement 
directed  with  the  consent  of  the  universal  devisee,  the  state  of  the  family  as  it 
is  then  found  must  form  the  criterion.  The  property  beinf  given  to  Ci^tain 
White  in  such  a  manner  as  to  benefit  himself  and  family,  he  being  about  to 
make  a  settlement,  his  voice  ought  to  be  attended  to  when,  as  a  reasonable 
man,  he  was  about  to  settle  his  property.  But  if  the  discretion  is  to  be  in  the 
Court,  and  not  in  Captain  White,  a  settlement  wherein  the  wife  is  made  to 
participate  in  the  property  is  nothing  unreasonable — neither  would  it  be  out  of 
the  usual  course — ^when  Uie  interests  of  the  children  are  protected.  If  Mrs. 
White  be  part  of  her  husband's  family,  she  has  a  right  to  a  life-estate.  The 
next  question  is  as  to  the  children,  whether  Captain  White  has  not  a  discretion- 
ary power  of  distribution.  His  reasonable  wishes  ought  to  have  some  weight 
with  the  Court.  The  only  meaning  of  the  testator  is,  that  no  improvident  dis- 
tribution of  the  property  should  be  efiected,  and  that  the  father  should  have  the*' 
usual  power  of  ai)pointment.  The  case  of  Barnes  v.  TfuittA  (9  Ves.),  cited  by 
the  otlier  side,  is  inapplicable  to  the  present  case,  for  here  your  Honour  knows 
what  the  testator  had  in  view.  Cases  cited :  Bi^chwell  v.  Ball  (1  Keen,  181)  ; 
M'Leroth  v.  Bacon  (5  Ves.  169). 

Bethelly  for  the  plaintifl^,  the  widow  of  testator. 

Stuariy  Briggs^  Toller^  and  Faber,  for  the  other  parties. 

The  Vice-Chancellok. — It  strikes  me  that  the  great  question  is,  what  the 
testator  really  intended  by  the  extraordinary  language  he  has  used.  Where 
the  testator's  meaning  is  made  to  depend  upon  a  siiigjb  word  by  itself,  of  many 
senses,  not  in  common  acceptation,  other  cases  must  cktermine  the  meaning ;  but 
where  he  has  adopted  words  not  in  tbansdves  technical,  and  an  ambiguity 
•arises  as  to  their  meaning,  the  first  dutjr  of  the  Court  is  to  see  whether  the 
instrument  wherein  they  occur  will  furnish  an  interpfetation.  The  testator 
begins  by  giving  to  his  wife  the  full  and  entire  use,  for  her  life,  of  all  his  p*o- 
p^y,  &c.,  and  after  her  decease  he  directed  that  his  nephew,  Charles  Hanbert 
White,  should  be  considered  heir  to  all  his  property  not  otherwise  disposed  of; 
hutj  for  reasons  there  assomed,  the  testator  directed  that  whatever  portion  of 
his  property  might  thereafter  be  msaessed  by  him  should  be  secured  by  bis 
executors  for  the  benefit  of  his  £euxiQy.  Now  mese  words  do  not,  in  tbemsdves, 
convey  a  notion  that  the  nephew  should  be  tenant  for  life  after  the  decease  of 
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testator's  wife ;  but  after  her  decease  the  property  should  he  for  the  benefit  of 
his  nephew's  family.  As  to  his  plate,  booKs,  &c.,  it  is  stiflicTeiitly  clear  that  he 
intended  them  to  go  as  heir-looms.  Then,  after  the  death  0f  his  dear  wife^  h^ 
gives  his  real  propert^r^  consisting  of  a  house  and  garden,  bCy  to  hi&  nepbeir 
before  named,  and  **his  heirs  or  family.'^  Here,  then,  he  uses  the  word^^^atnt 
and  family  as  manifestly  to  substitute  the  one  for  the  other ;  and  he  his  ymtd 
them  collectively,  so  as  to  include  his  nephew,  Captain  White,  and  his  heixocr 
family.  There  is  also  a  remarkable  expression  in  the  will  with  reference  Id 
another  person,  respecting  which  it  was  stated  that  an  inference  might  arise  ob 
account  of  the  increase  of  a  •'  family**  lo  which  the  testator  alludes.  Now^  ui 
common  English  parlance,  this  meant  the  birth  of  a  child ;  and  thus  ^*  {bsosSLj^ 
by  reference,  must  mean  children,  and  no  person  can  say  that  it  signtfies  any 
thing  else  than  family — viz.  children.  The  family  is  increased  by  diat  wbiim 
causes  an  increase.  With  regard  to  the '  mother,  she  could  not  bav<e  \meu 
intended  to  take  a  benefit  as  though  she  were  included  in  the  word  **  faniiiy/?'Siiioe 
there  might  pos«lbly  be  a  stepmother ;  bat  the  testator  spoke  of  persons  fiiiing 
the  same  character.  As  the  nephew  was  only  to  be  prevented  from  taklnr 
absolutely  for  the  benefit  of  the  children,  who  were  directed  to  take  after  chef 
father's  decease,  it  was  but  reasonable,  in  the  event  of  there  beinsr  no  children 
or  child  to  succeed  him,  that  the  nephew  should  take  back  the  whole  for  him- 
self absolutely.  The  clause  that  the  nephew  would  hate  the  immediate  benefit 
of  his  personal  estate,  variously  situate,  and  ^  his  heirs  or  family  after  bim^^ 
evidently  shews  that  they  were  to  take  after  him  in  succession.  There  is  no 
necessity  for  violating  (he  testator^s  intention,  nor  for  extending  the  expieBsiodB 
which  he  has  thought  fit  to  emply.  The  settlement  mast  be  to  the  nephew  Inr 
life,  remainder  to  his  children ;  and  in  case  there  shall  be  no  children  living  at 
his  decease,  then  to  himself  in  fee. 

Reference  hack  to  the  Master  ordered  4»6coirMnffhfr.  ' 
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NawmherQandlQjlBMS^ 
Taylor  v.  Coofse.  {a) 

TFtS—  CknMtnictioiir-Leatehald  ftroper^, 

A  iatator  h^queatktdjbur  Uaahold  houtes  to  A.  and  B,  mm  tnut  to  pey  the  rents  to  hi$  wijtfoT  life, 
and  n^fUr  her  decease  he  bequeathed  the  same  to  A,  for  au  his  interest  therein,  s^ject,  nevertheless,  and 
i^Mm  condition,  that  he  shotdd  grant  and  ereetOe  an  tmderUase  of  two  of  tie  hintses  mdo  B,far  the 
rescue  of  the  UsMo^s  eOalo  and  interest  therem,  wanting  ekum  dQtfi  at  thegoarfyrmt  of  5L,  tmi 
wntmu^  covenants  similar  to  those  containsd  in  the  lease  under  tshidi  the  testator  held  the  saidfro^ 
noses,     A.  and  B,  siarvived  ^  testator,  but  B.  died  in  the  Ufetime  of  the  tMno : — 

Hdd,  that  the  executor  of  B.  was  entitled  to  the  underbase,  and  that  hi  should  in  the  fmdsrbase  W9^ 
nantjbr  payment  of  the  ground-rmL 

WILLIAM  COOPER,  by  his  wUl,  dated  the  25th  of  August,  1817, 
gave,  devised,  and  bequeathed  to  his  cousin,  William  Cooper,  and 
George  Taylor,  their  heirs,  executors,  administrators,  and  assigns,  his  two 
freehold  houses  in  Fleur-de-lis-court,  and  his  four  leasehold  houses,  Nos.  6,  7, 
8,  and  9,  Tichbome-street,  upon  trust  to  pay  the  rents  to  his  wife,  Jane 
Cooper>  for  her  life ;  and  the  will  then  proceeded  as  follows :  "  And  from  and 
(a)  Reported  by  6.  S.  Allnutt,  £«q.,  Banlster-ftt-Uw. 
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lifter  the  decease  of  my  said  wife,  I  give,  devise,  and  bequeath  the  said  freehold 
]M>Ufles^  and  all  my  estate  and  interest  tbereio,  unto  ray  said  cousin,  William 
Cooper,  bis  heirs  and  assigns,  for  ever ;  and  from  and  after  the  decease  of  my 
said  wife,  I  give  and  b^ueatb  the  said  four  leasehold  houses,  Nos.  6,  7,  8, 
and  9,  in  Tiebbome-street  aforesaid,  together  with  the  contract  for  the  redemp- 
tion of  the  land-tax  therein,  unto  my  said  cousin,  William  Cooper,  his  heirs, 
executors,  administrators,  and  assigns,  for  all  my  estate,  term,  and  interest 
tkevein ;  subject,  nevertheless,  and  upon  condition,  that  he  or  they  do  and  shall 
grant  and  execute  an  underl^se  of  two  of  the  said  houses,  bein^  Nos.  6  and  7, 
unto  the  said  Greorge  Taylor,  for  the  residue  of  my  estate  and  mterest  therein 
(wanting  eleven  days),  at  the  yearly  rent  of  £/.,  including  the  land*tax,  which 
has  been  redeemed ;  the  said  lease  to  commence  from  the  quarter-day  next 
isnatiing  the  decease  of  my  said  wife,  and  containing  covenants  similar  to  those 
eontaioed  in  the  lease  under  which  I  hold  the  said  premises,  and  so  as  the  lessee 
execute  a  counterpart  thereof,  and  pay  the  charges  of  preparing  such  lease  and 
•fXMinterput."  The  testator  died  m  May,  1828,  leaving  sufficient  personal 
estate,  independent  of  the  leaseholds,  fot  the  pavment  of  his  debts ;  and  in 
July,  1828^  his  will  was  proved  by  the  said  \^illiam  Cooper  and  George 
Taylor.  Gkorge  Taylor  aied  in  1837,  having,  by  his  will,  appointed  the 
plaintiff,  William  Frederick  Taylor,  his  executor.  The  testator's  widow 
reoeived  the  rents  of  the  leasehold  houses  during  her  life,  and  died  in  July, 
1845,  leaving  William  Cooper  her  surviving.  William  Cooper,  upon  the 
death  of  the  widow,  entered  into  possession  of  the  leasehold  houses,  but  declined 
to  grant  an  underlease  c^  Nos.  6  and  7  to  William  Frederick  Taylor,  who 
claimed  it  as  the  executor  of  Georse  Taylor*  The  two  houses  in  question  were 
held  under  a  lease  made  in  1797,  lor  sixty  years,  at  a  rent  of  18L  7s.  6d*;  and 
in  the  lease  were  covenants,  on  the  part  of  the  lessee,  for  payment  of  rent  and 
ta?(^  to  rebuild  and  repair,  &c.  No.  7  had  been  leC  to  George  Taylor,  by  the 
testator,  at  a  rent  of  73/.  10s. ;  and  in  one  of  the  testator^s  books  was  round 
the  following  memorandum :  "  7,  Tichbome-street. — Mr.  Taylor,  at  73/.  10& 
per  annum,  for  life,  while  he  remaim  in  the  house.^  No.  6  was  let  for  84/. ; 
and  Nos.  8  and  9,  for  90/.  each.  This  suit  was  instituted  by  the  plaintiff,  the 
executor  of  George  Taylor,  for  the  purpose  of  compelling  the  execution  of  an 
underlease  to  him,  upon  the  terms  mentioned  in  the  testator^s  will. 

Goodeve^  for  the  plaintiff. 

Tarrianoy  for  the  defendant,  said  that  there  were  three  questions  for  the 
consideration  of  the  Court  First,  whether  the  plaintiff,  or  any  other  person, 
was  entitled  to  the  grant  of  this  underlease  at  all ;  secondly,  if  the  Court 
should  consider  the  plaintiff,  or  any  other  person,  entitled,  what  covenants 
should  be  inserted  in  the  underlease ;  and  thirdly,  to  whom  the  underlease 
should  be  granted.  As  to  the  jBrst  question,  the  condition  subject  to  which 
the  testator  gave  the  leasehold  houses  to  the  defendant  had  become  impossible 
to  be  performed,  in  consequence  of  the  death  of  George  Taylor.  From  the 
Circumstances  under  whicn  Greorge  Taylor  occupied  one  of  the  houses,  and 
from  the  terms  of  the  will,  it  is  evident  that  the  testator  intended  a  personal 
benefit  to  Greorge  Taylor.  Throughout  the  will,  where  he  is  giving  an  abso* 
lute  interest,  he  either  mentions  that  the  gift  is  intended  to  be  abolute,  or  adds 
the  words,  ^' heirs,  executors,  administrators,  and  assigns."  Here,  however, 
when  mentioning  this  underlease,  he  makes  no  reference  to  the  representatives 
of  George  Taylor.  If  the  [underlease  were  to  be  granted,  was  it  to  be  subject 
to  the  ground-rent;  or  was  the  ground-rent,  less  the  5/.,  to  be  thrown  upon 
the  other  houses  P  To  whom,  also,  could  the  lease  be  granted ;  and  who  would 
enter  into  the  covenants?    Would  the  plaintiff  enter  into  these  covenants  only 
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as  the  executor  of  George  Taylor,  or  what  security  could  there  be  for  the  due 
performance  of  them  ?  As  to  the  costs  of  this  suit,  it  was  a  fair  question  of 
construction,  and  particularly  as  to  the  covenants.  The  prayer  of  the  bill  also 
suggested  a  reference  to  the  Master,  to  settle  the  underlease. 

The  Vic  e-Chakc£lloe.— According  to  the  true  construction  of  this  will, 
this  was  a  gift  of  personalty ;  that  is,  a  gift  not  liable  to  be  lost  by  the  event 
which  happened,  of  death  in  the  lifetime  of  the  testator's  wife,  inasmuch  as 
Greorge  Taylor  survived  the  testator,  although  the  wife  survived  hira.  The 
consequence  is,  that,  subject  to  the  observation  I  am  about  to  make,  I  appre- 
hend the  plaintiff*,  George  Taylor's  executor,  is  entitled  to  an  underlease  of 
the  two  houses,  according  to  the  requisitions  of  the  conditions  of  the  will.  If 
I  am  right  in  supposing  that  the  gift  was  not  personal,  and  conditional  to 
Greorge  Taylor,  in  the  manner  that  I  have  mentioned,  it  follows  that  the  pa-- 
aonal  covenant  by  George  Taylor  cannot  be  held  to  be  necessary,  but  that 
there  should  be  a  covenant,  or  covenants,  as  near  to  that  as  possible ;  that  is,  a 
covenant  by  his  executor,  so  as  to  bind,  as  far  as  may  be,  tne  assets  of  George 
Taylor,  the  covenants  being  also,  as  I  understand,  conceded  on  the  part  of  the 
executor.  If  the  parties  differ,  then  I  think  the  only  question  is  as  to  the 
ffround-rent — ^a  question  which,  perhaps,  I  ought  not  to  decide  R^ulariy,  it 
OKHild  be  referred  to  the  Master  to  settle  the  underlease,  containing  covenants 
similar  to  those  contained  in  the  lease.  If  the  parties  wish  that  I  should  now 
express  my  opinion  upon  that  point,  I  will  do  it,  although  it  does  not  properly 
and  regularly  bdong  to  me. 

Goodeve  tnen,  on  behalf  of  the  ptaintiff,  contended  that  the  ground-rent 
should  not  be  payable  by  the  underAesaee. 

The  Vice-Chancellob. — The  testator  lield  a  lease  under  Sir  Henry  Tich* 
borne,  and  was  under  covenants  to  him.  He  directed  an  underlease  to  be 
granted  to  a  person  mentioned  in  his  will,  *^  containinff  covenants  similar  to 
those  contained  in  the  lease  under  which  I  hold  the  said  premises,^  the  under- 
lease wanting  eleven  days.  In  point  of  time,  it  was  equivalent  to  an  assign* 
ment.  The  covenants,  therrfore,  must  be,  as  between  his  executor  and  the 
legatee,  of  a  nature,  as  nearly  as  may  be,  the  same  as,  or  similar,  or  analogous^ 
as  far  as  possiUe,  to  those  contained  in  the  lease  between  Sir  Henry  Tichborne 
and  himself.  One  of  the  covenants  is,  to  pay  an  annual  sum  of  18i.  7s.  6d.« 
during  the  terit),  by  way  of  rent.  I  am  of  opinion  that  there  is  no  authority 
4ipon  which  I  can  exempt  the  covenant  for  paymei^  of  rent  from  fidling  within 
the  language  of  the  will  (which  is  large  QBOHgh  to  describe  it),  as  a  '^  oovenaol 
Mmilar  to  tnat  contained  in  the  lease  under  wbidi  I  hold  the  premises.'^-  One 
of  the  covenants  is  a  covenant  to  pay  the  Ksat.  I  am  of  ofmiion  that  it  may  be 
so  included,  and  it  may  be  stated  to  the  Master,  that  that  is  my  omnion,  but 
it  will  not  appear  in  the  decree;  that  is  not  necessary*  Simply  reier  it  to  the 
Master  to  settle  an  underlease,  containing  ooveaants  similar  to  those  under 
which  the  testator  held  tlie  premiseSi  The  only  question  raised  between  the 
parties,  before  the  hearing  of  the  cause,  was  whether  this  sift  was  personal  to 
George  Taylor.  I  must  say  the  testator  has  so  expiessed  nimsdf  as  to  render 
it  a  very  fair  question.  The  last  letter  written  oy  the  defendants  solicitor 
was  a  very  prGf)er  letter  for  getting  the  opinion  of  the  Court.  What  I  have 
to  say  as  to  costs  is  this  (and  it  must  not  oe  considered  that  I  blame  the  course 
taken  by  the  defendant  in  the  least) :  the  rule  of  the  Court  is,  that  where  a 
testator^s  language  is  such  as  to  saise  a  fair  question,  the  residue  pays  for  the 
discussion,  unless  the  estate  has  been  fully  adndnisteied.  The  defendant  heve 
b  the  executor ;  and  if  there  is  general  persmal  estate,  out  of  which  the  costs 
can  be  paid,  that  gpeneisl  penonu  estate  should  pay  the^ 


JONES  V.  JONES.  529 

Torriano  said  that  there  were  no  assets. 

The  Vice-Chancellor. — Then  I  am  afraid  I  roust  direct  an  inquiry. 
Subject  to  tliat,  I  shall  give  no  costs  on  either  side.  If  it  is  wished  to  raise  a 
question  whether  tb«:e  is  personal  estate  unadministered,  I  think  you  are 
entitled  to  raise  it,  for  the  purposes  of  oosts.  I  doubt  whether  you  can  venture 
«pon  the  voyage,  being  told  that  there  is  no  such  estate,  ilefer  it  to  the 
Master  to  settle  an  underlease  ftom  the  drfendant  to  the  plaintiff  of  the 
houses  Nos.  6  and  7,  according  to  the  direction  ccmtained  in  the  will ;  and  let 
the  covenants,  on  the  part  of  the  plaintiff,  contaiDed  in  such  lease  (the  plaintiff 
consenting  thereto),  bind  himself  personally,  and  be  also,  so  far  as  may  be, 
binding  upon  the  assets  of  bis  testator. 
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November  9,  1846. 
Jones  v.  Jones,  (a) 

Wm-^€(mHrwtUm^Chttrg9  0fMi9^£^€tttae    Exercmeqfpowero/appomimaU. 

A  tettator  gave  hU  real  estate  to  his  mfejbr  Ufe,  midfeet  to  Ae  payment  of  kU  jngt  debts,  in  exoneration 
^kispemnmUeaMB,  and  aftar  lur  dsoaam  hmgaoe  dijfsrtni  porttons  o/tks  smd  real  esUtU  tokis  tkne 
dder  sons,  charging  such  portions,  in  different  proportions,  with  the  payment  of  such  of  his  debts  as 
9ttight  be  due  and  owing  at  the  time  qfhiswifi^s  decease ;  and  he  gave  another  portion  of  the  said  real 
estate  to  hisjburth  son.  Hie  widow  reedved  rents  sufficient  m  amownt  to  pay  aU  the  dAts,  and  it  was 
held  thai  eke  was  bowsd  to  pay  all  f&s  d^bk  out  of  sack  rents. 

TheaUimoninawUl  to  an  instrummt  creating  a  power  of  appointment,  but  without  r^erringto  the 
power,  held  insufficient  to  shew  an  intention  of  exercising  the  power, 

DAVID  JONES,  by  bis  will,  dated  the  16th  day  of  July,  1825,  gave  and 
devised  all  his  messuages,  &a,  called  Dioas  and  Dolcber  Ucha,  Panty- 
Bowen,  Penyralit,  Rhypf)iBUwydd  Ucha,  and  other  real  estates,  unto  his  wife, 
Elisa  Jones,  far. and  during  the  term  of  her  naAural  life,  subject  and  liable  to 
the  payment  of  his  just  debts,  in  exoneration  of  his  personal  estate ;  and  from 
smd  imoRdiately  after  ber  decease,  he  gave  and  devised  the  said  messuages,  &c^ 
called  Dinas  and  Bdcber  U<^  unto  nis  eldest  son,  David  Jones,  his  heirs  and 
imgns,  for  sver ;  subject,  neverthdess,  to  the  payi»ent  of  one^half  of  such  of  his, 
the  testator's,  dc^s  as  should  or  might  be  due  and  owing  at  the  time  of  the 
decease^df  his  said  wife.  The  testator  also  gave  and  devised  the  said  messuages, 
lie.,  called  Pantyrowen,  unto  his  seecmd  soe^  Thomas  Jones,  bis  heirs  and 
assigns,  for  ever;  subject,  nevertheless,  to  the  payment  of  one-third  of  such  of 
the  testator^s  debts  as  might  be  due  and  owing  at  the  time  of  the  decease  of  his 
arid  wife.  The  testator  abo  gave  and  devised  the  said  messuages,  &c.,  called 
I^enyTlAt,  nntohis  tfaivd  son,  Walter  Jones,  his  heirs  and  assigns,  for  ever;  suIk 
^est,  nevertheless,  to  the  ptyiiieBt  of  cme-sixth  of  such  of  his,  the  testator's, 
debts  as  might  be  due  and  owing  at  the  time  of  the  decease  of  his  said  wife 
as  aforesaid.  The  testator  also  gave  and  devised  the  said  messuages,  &c.,  called 
Rhyppinllwydd  Ucha,  unto  his  fourth  son,  John  Jcmes,  his  heirs  and  assigns, 
fer  ev^ ;  he  also  gave  and  bec^ueathed  all  bis  stock  and  crop,  &c.,  and  all  his 
p&rsonal  estate,  unto  his  said  wife  for  and  during  the  term  of  her  natural  life, 
Mibjeet  to  the  payment  of  his  funecal  eicptnses  and  the  expense  of  proving  his 
(a)  Reported  by  G.  S.  ALiuuTt,  Esq.,  Banister-tttJaw. 
VOL.  II.  X 
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will ;  and  the  testator,  by  his  said  will,  empowered  and  authorized  his  said  wife, 
at  any  time  after  his  decease,  to  give  and  bequeath,  by  her  last  will  and  testa- 
ment in  writing,  all  his  person^  estate  unto,  amongst,  and  between  his  said 
children  as  she  should  thmic  fit  and  proper ;  but  in  case  she  should  happen  to 
die  without  making  such  will  and  testament  as  aforesaid,  then  and  in  suoi  case 
the  testator  gave  and  bequeathed  the  same  unto  his  said  sons,  share  and  share 
alike ;  and  ne  appointed  his  wife  sole  executrix.  After  the  date  of  his  will, 
David  Jones,  the  testator,  mortj^aged  the  said  property  called  Pantyrowen  to 
one  Taylor,  in  fee  for  securing  SOOL  The  testator  died  on  the  17th  of  April, 
1884,  leaving  his  four  sons  mentioned  in  the  will  his  only  children,  and  bis  said 
wife,  him  surviving.  David  Jones,  the  testator's  eldest  son  and  heir-at-law,  died 
intestate  and  unmarried,  leaving  Thomas  Jones,  the  testator's  second  sod,  }ris 
heir-at-law,  who  obtained  a  grant  of  letters  of  administration  of  his  personal 
estate.  The  mortgage  debt  of  800f.  was  unpaid  at  the  testator^s  death,  but  it 
was  afterwards,  among  other  debts,  paid  by  the  widow.  By  her  will,  dated  the 
16th  of  February,  1841,  the  testator's  wiSow  provided  as  follows  : — "  First  of 
all,  I  will  and  direct  that  all  the  debts  o&  my  late  husband,  David  Jones, 
that  may  be  due  or  owing  at  the  time  of  my  decease,  be  paid  and  dis- 
charged out  of  his  real  estate,  in  exoneration  of  my  personal  estate,  according 
to  the  directions  given  in  his  last  will  and  testament ;  that  is  to  sav*  half  of 
such  debts  is  to  oe  charged  on  the  messuages,  &c.,  cdled  Dinas  and  Dolcfaer 
Ucha,  and  one-third  of  such  debts  to  be  charged  on  the  messuages,  &c.,  called 
Pantyrowen,  and  one-sixth  of  such  debts  to  be  charged  on  the  messuages,  See, 
called  Penyrallt,  so  that  my  personal  estate  shall  not  oe  charged  nor  chargeaUe 
with  any  part  whatever  of  the  debts  of  my  late  husband,  David  Jones ;  also  I 
give  and  bequeath  unto  my  son  Thomas  Jones  51.  (the  same  sum  to  John) ; 
also  I  give  and  bequeath  unto  my  son  Walter  Jones  all  my  stock  and  crop, 
&c,  and  all  my  personal  estate.^^  The  testatrix  then  appointed  her  son  Walter 
Jones  executor.  On  the  14th  of  December,  1843,  the  widow  died,  and  her 
will  was  afterwards  proved  by  the  executor.  The  widow  during  her  life 
received  the  rents  ana  profits  of  the  real  estate,  and  enjoyed  the  peraooal 
estate,  but  the  whole  of  the  testator's  debts  were  not  paid  at  the  time  of  her 
death.  This  suit  was  instituted  by  Thomas  Jones,  tne  testator's  second  son 
and  heir-at-law  and  administrator  of  David  Jones,  the  testator's  eldest  fioov 
against  Walter  Jones,  the  testator^s  third  son  and  the  widow^s  executor,,  and 
John  Jones,  the  testator^s  fourth  son,  for  the  purpose  of  obtaining  a  deeharatioA 
of  the  rights  of  the  parties,  and  of  having  the  necessary  accounts  taken.  Tbe 
two  questions  in  dispute  were — First,  whether  the  widow,  having  recdved  finom 
the  rents  more  than  sufficient  to  pay  all  the  testator's  debts,  her  estate  was  now 
liable  to  pay  the  debts  not  yet  discharged ;  and  secondly,  whether  by  the  will  af 
the  testatrix  she  had  duly  exercised  the  power  of  appointment  given  to  her  by 
the  testator. 

JRueaell  and  T,  L.  Jenkins^  for  the  plaintiff,  contended  that  the  charge  of 
the  debts  upon  the  real  estate,  in  which  he  had  given  the  widow  a  life  interest) 
required  her  to  discharge  those  debts  out  ci  the  rents  coming  to  her  hands.  In 
Milnes  v.  Slater  (8  Ves.  295),  (a)  there  was  a  devise  upon  several  limitations 

(a)  In  Milnes  y.  SUUeTf  Lord  EUdon  obaenred  the  personal  estate  should  not  be  applied  to  ibe 

(p.  306  of  the  Report)  as  follows : — '*  Here  is  an  mortgages,  and  that  they  should  remain  cfaacged 

estate  given  to  his  daughter  for  life,  and  afterwards  until  discharged  by  the  tenants  for  life.    Thexe  is 

to  her  children,  according  to  her  appointment ;  and  great  nicety  in  saying,  that  means  only  till  the 

In  defoult  of  appointment,  in  strict  setUement,  fol-  tenants  for  life  think  proper  to  discbaige  them; 

lowed  by  remainders  to  scTeral  tenants  for  life  in  that  they  are  only  to  Keep  down  the  interest  aft 

succession,  and  vaiious  limitations  of  the  inherit-  most,  and  no  forther  obligation  upon  them  was 

aoee  in  tail.     If  he  had  died  an  hour  after  the  intended.    If  that  is  so,  why  are  those  words  used, 

* ""       '  '                ords'sub' 


execution  of  the  will,  and  then  he  would  hare  had     very  different  from  the  words  *  subject  to  the  i 
only  personal  estate,  he  has  most  expressly  said     gage,'  in  Serlt^,  St.  EhyT    At  least  they  looked 
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for  life,  and  in  strict  settlement,  with  a  direction  that  incumbrances  should 
remain  charged  upon  the  estates  respectively  until  discharged  by  the  several 
tenants  for  life  to  whom  they  were  respectively  limited,  and  Lord  Eldon  held 
that  all  the  rents  and  profits  during  the  estates  for  life  were  to  be  applied  to  the 
incumbrances,  principal  as  well  as  interest.  In  the  present  case,  therefore,  the 
plaintiff  is  entitled  to  have  an  account  of  the  rents  received  by  the  widow,  and 
to  have  the  testator'^s  debts  discharged  out  of  them.  Secondly,  the  will  of  the 
widow  was  not  a  valid  exercise  of  the  power  of  appointment  given  to  her  by  her 
husband^s  will.  No  intention  of  exercising  the  power  is  expressed,  and  the 
mere  allusion  to  the  instrument  creating  the  power  will  not  be  sufficient.  In 
Hughes  v.  Turner  (3  Myl.  &  K.  666),  it  was  lield  by  Lord  Cottenham,  when 
Master  of  the  Rolls,  that  a  general  gift,  to  operate  as  an  execution  of  a  power, 
must  either  refer  to  the  power  or  to  the  subject  of  it ;  and  a  reference  to  part 
of  the  subject,  or  to  some  of  many  subjects  of  the  power,  will  not  be  sufRcient 
to  make  a  will  operate  as  an  execution  of  the  power,  where  there  is  no  other 

•indication  of  an  intention  to  execute  it.  They  cited,  also,  Tanner  v.  Elworthy 
(4  Bea.  487) ;  (a)  Lewis  v.  Llewellyn  (1  Turn.  &  Russ.  104),  (6)  and  Napier 
V.  NajAer  (1  Sim.  28).  (c) 

Wigram  and  Blowamy  for  the  defendants,  contended  that  the  testator's  inten- 
tion, as  shewn  by  the  terms  of  his  will,  was  to  char;^  the  debts,  not  upon  the- 
life  estate  only,  but  upon  the  remainder  devised  to  his  sons.  The  widow  was, 
therefore,  entitled  to  exercise  her  own  discretion  as  to  discharging  the  debts  oat 
of  her  life  estate.  As  to  the  power  of  appointment,  the  widow  had  in  her  will 
sufficiently  expressed  an  intention  of  exercising  it  by  referring  to  the  instrument 
creating  the  power. 

The  Vice-Chawcellor. — I  think  that  it  is  sufficiently  clear  that  the  hus- 
band meant  the  widow'^s  life  estate,  if  there  should  be  any,  meaning  in  his  real 
estate,  to  be  a  fund  for  the  payment  of  his  debts,  both  principal  and  interest ; 
and  that  he  meant  the  second  fund,  though  he  has  not  precisely  said  so  in 
words,  but  I  think  he  has  sufficiently  said  so,  should  be  the  portions  of  the  real 
estate  upon  which  in  sixths  he  has  thrown  the  debts,  so  far  as  the  wife  should 
not  discnarge  them  in  her  lifetime,  to  the  exoneration,  so  far  as  he  could,  of  the 

'inheritance  given  to  one  of  the  sons,  which  was  not  subjected  in  words  to  any 
portion  of  the  debts,  and  in  exoneration  of  the  personal  estate.  The  conse- 
quence is,  that  the  personal  estate  of  the  widow,  it  she  left  any  debts  unpaid  at 

'her  death,  is  liable  to  account  for  the  rents  of  the  life  estate,  which  life  estate  I 
hold,  as  between  herself  on  the  one  hand  and  the  inheritance  on  the  other,  should 

-have  been  applied  in  pajring  the  debts.     That,  in  my  opinion,  is  the  construe- 

^tion  of  the  husbaHd^s  will.  The  construction  of  the  wife's  will  is  equally  plain. 
I  am  of  opinion  that  the  power  of  distribution  or  division  (independently  of  the 

to  the  event  of  payment,  not  by  the  owners  of  the  (6)  Lewia  ▼.  LleweUjfn,  Feb.  20, 18*23.   Mr.  Jnt* 

inheritance,  but  by  the  tenants  for  life.    His  mean-  tice  Seat,  for  the  Master  of  the  Roils.— A  testator 

•lag  mast  be  taken  to  be  to  impose  upon  the  tenants  haTing  a  power  of  appointment  over  certain  free- 

tot  Life  the  necessity  of  sacrificing  the  life  estate  for  hold  and  copyhold  estates,  and  being  seised  of  other 

the  exoneration  of  the  owners  of  the  fee."  freehold  estates,  deyised  ail  his  freehold  and  copy« 

(a)  Tanner  v,.  Elworthy,    Dec.  3,  1841.    Lord  hold  estate,  without  reference  to  the  power  :— 

Langdaie,  M.  R.— Leaseholds  were  settled  on  A.  B.  Held;  an  execution  of  the  power  as  to  the  eopy- 

forlOfe,  with  remainder  to  his  wife  for  life,  with  hold  estates,  but  not  as  to  the  freehold  estates, 

remainder  to  such  child  or  children  as  he  should  which  were  subject  to  the  power, 

appoint;  and  in  defisult,- amongst  them  equally.  (c)  Napier  y.  Napier.    August,  1826.    Sir  John 

A.  B.  renewed  the  leases  in  his  own  name,  and  by  Leach,  V.  C. — A  testator  makes  a  general  devise  of 

his  will  confirmed  the  settlement,  and  gave  all  *'  his  all  his  lands,  in  nine  parishes ;  in  five  of  them  he 

'freeholds  and  leaseholds  "  to  his  son,  and  a  legacy  had  only  lands  in  fee ;  in  three  others  he  had  only 

to  his  daughter.    He  died,  having  other  leaseholds  lands  over  which  he  had  a  power  of  appointment ; 

besides  those  settled :—  in  the  other  he  had  lands  in  fee,  and  also  lands  over 

Held,  that  the  will  was  not  an  execution  of  the  which  his  power  extended.   All  the  lands  pass  by 

power ;  and,  secondly,  that  the  daughter  was  not  his  will  except  the  lands  in  the  latter  parish,  which 

to  be  pat  to  her  election.  were  subject  to  his  powers. 
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small  legacies  to  two  of  her  sons),  as  to  the  personal  estate,  was  not  exercised ; 
and  that  with  regard  to  what  she  says  as  to  the  mode  of  payment  of  her  bus- 
band's  debts,  that  is  unimportant,  except  for  the  purpose  of  raising  a  case  of 
election  against  the  parties  who  claim  under  her  will,  or  any  of  them.  The 
decree  must  be  without  prejudice  to  any  question  as  to  the  rights  and  liabilicies 
of  the  testator'^s  heir-at-law  with  respect  to  any  descended  estate,  if  any. 


VICE-CHANCELLOR  KNIGHT  BRUCFS  COURT. 

November  26,  1846. 
WaouGHTo:N  v.  CoLaVHouN.  (a) 

A  tegiator  dirmiei  dlhk pnperty  to  he  wM  onrf  etMonrUd  into  num^,  and  hequea^od  m  annmig  9f 
260/. /Mr  ofuiMii  ii^  A,  B,for  l^e,  and  <Ae  rmnamiMg  imUnst  of  his  monejf  he  heqmeaihnd  to  otAcr 
persons  .— 

Smd,  that  A,  B.  had  a  charge  m  regpeei  of  her  anntdfy  i^poii  the  capital  of  the  estate  as  wdl  as  npon 
ihemeonte. 

LIEUT.  COL.  G.  WILLIAMSON  made  his  will,  dated  the  3rd  of 
August,  1837,  in  the  following  terms : 
**  After  the  payment  of  my  funeral,  and  of  all  other  just  expenses,  I  bequeath 
and  devise  my  property  as  follows.    All  my  goods  and  chattels  to  be  sold  to  the 
best  advantage,  and  converted  into  money.  I  bequeath  the  sum  of  260L  sterling 

Eer  annum  to  Mrs.  Charlotte  Clark,  alias  Miss  Charlotte  Coombs,  my  houae- 
eeper  during  my  residence  in  Upper  George-street,  No.  22,  Bryanston-square, 
London,  near  the  Edgeware-road,  and  exactly  opposite  a  coach-nouse,  which  is 
on  the  opposite  side  of  the  street,  during  the  term  of  her  life ;  and  the  remain- 
ing interest  of  my  money  I  bequeath  to  Captain  Robert  Wroughton,  or,  in  the 
event  of  his  demise,  to  Mrs.  Sophia  Wroughton,  his  wife ;  and  in  the  event  of 
the  death  of  one  of  these  parties,  the  principal  to  go  to  their  children ;  or,  in 
the  event  of  their  having  no  children,  to  some  charitable  institution,  as  my 
executors  may  select.  And  I  further  name  and  appoint  Gideon  Colquhoun, 
senior;  Gideon  Colquhoun,  junior;  and  Jackson,  gunsmith,  at  the 

junction  of  the  Edgeware-road  and  Upper  George-street,  my  executors,  &c. 
1  also  bequeath  a  legacy  of  1,000/.  to  Gideon  Colquhoun,  junior.  Esq, 
Given  under  my  hand  this  8rd  day  of  August,  1887.— G.  Williamson. 

"  I  also  bequeath  600/.  to  Mr.  Jackson,  gunsmith,  before  named ;  and  I 
excuse  Captain  Alfred  Jackson  the  debt  he  owes  me.  Captain  Alfred  Jackson 
is  in  the  Company's  service,  Bengal  Establishment.  Witness  my  hand, — 
G.  Williamson,  Lieut- Col,  67th  regiment  Bengal  native  infantry. 

"  Portsmouth,  8rd  August,  1837.'' 

The  testator  died  on  the  14th  September,  1844,  at  Barrackpore;  and  the 
question  now  argued  in  this  cause  was,  whether,  in  the  event  of  the  interest  of 
tne  property  being  insufficient  to  pay  the  annuity,  Mrs.  Clark,  the  annuitant, 
was  entitled  to  receive  the  difference  out  of  the  capital. 

Wigram  and  BiUon  appeared  for  the  annuitant. 

(o)  Reported  by  G.  S.  Allnutt,  Esq.,  Barristcr-at-law. 
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Cooper^  Briggsy  Russell,  Stevens,  Malins,  Toller,  and  Walford,  for  the 
other  parties. 

The  following  cases  were  cited :  Baines  v.  Dixon  (1  Ves.  sen.  41)  ;  (a) 
Foster  v.  SmUh  (2  Y.  &  C.  C.  C.  193 ;  1  Ph.  629),  (6)  and  Taylor  v.  Emer^ 
son  (4  Drury  &  War.  117).  (c) 

The  Vice-Chancelloe. — The  decision  of  Lord  Lyndhurst,  in  the  case  of 
Foster  v.  Smith,  upon  the  appeal  from  my  own  judgment,  proceeded  upon  a 
different  will  from  the  present.  But  if  it  had  appeared  to  me  that  a  decision 
of  that  noble  and  learned  Lord  had  proceeded  upon  a  principle  involving  a 
decision  against  this  will,  I  should  not  hesitate  in  following  his  opinion  in  pre- 
ference to  my  own  ;  although  I  must  say,  with  great  deference  and  respect  for 
his  Lordship^s  decision,  my  own  opinion,  pronounced  in  Foster  v.  Smith, 
remains  as  it  was.  I  need  not  say  that  his  Lordship's  conclusion  is  more 
likely  to  be  correct  than  my  own ;  but  I  think  that  the  decision  of  Lord 
Lyndhurst,  in  Foster  v.  Smith,  did  not  proceed  upon  any  principle  an  adher- 
ence to  which  requires  an  adjudication,  m  the  present  case,  against  the  annui- 
tant. It  seems  to  be  agreed,  in  the  first  place,  that  to  restrict  the  annuitant  to 
the  income  during  her  ufe  would  involve  the  postponement,  to  a  certain  extent, 
of  the. bequest  to  lier  to  the  other  legatees,  for  which  I  do  not  see  any  sufficient 
ground.  In  the  next  place,  the  annuity  is  given  to  the  annuitant,  clear  and  in 
distinct  words,  to  which,  if  nothing  were  added,  it  is  plain  that  she  would  have 
n  charge  upon  the  capital  of  the  estate,  as  well  as  upon  the  income.  The  inten- 
tion, so  very  clearly  expressed,  ought,  in  order  to  be  displaced,  to  be  met  by  an 
indication  of  a  different  intention,  equally  unambiguous.  I  am  of  opinion, 
that  the  language  from  which  a  different  intention  is  sought  to  be  implied  does 
not  unambiguously,  if  at  all,  exhibit  that  intention.  In  my  opinion,  the  just 
interpretation  of  the  will  requires  that  the  annuitant  shall  be  held  to  have  a 
charge,  in  respect  of  her  annuity,  upon  the  capital  of  the  estate,  and  not  merely 
upon  the  income.  It  must  therefore  be  declared  thai  the  Court,  at  the  reouest 
of  all  parties  to  the  record,  puts  a  construction  on  the  will  at  this  stage  oi  the 
cause,  and  declares  this  to  be  the  construction  of  it. 

(a)  BmM$yr.  Diwm,    Ootobw  31,  1747.    Lord  V9S^  by  dMd  of  the  21it  of  November,  1837,  bii 

Harawieke.— In  tbU  owe  «  sale  was  directed  in  aid  Ufe  in^veat  tberein  to  a  tnuteei  apou  tnut,  "  o«t 

of  a  creditor  on  the  word*  rents  and  profits  alone,  of  the  interest,  proceeds,  or  annual  rent  thereof," 

though  the  sale  was  generaUy  contrary  to  the  tee-  to  pay  the  head-rent  to  which  the  lands  were  subo 

tator's  intentioB ;  but  the  aide  wae  difected  on  the  jeot,  the  premium  of  ioswaaee  on  a  certain  policy 

ground  that  in  a  will  the  words  rents  and  prqfits  of  insurance  (which  A.  bad  effected  upon  bis  life, 

meant  he  passed  the  land  itself.  and  which  policy  was  assigned  by  a  separate  deed), 

(ft)  Foster  ▼.  SmUh.  Mareh  4  wd  6,  1846.  Lord  and  also  to  the  said  plaiotiffs  the  said  sum  of  400<. 

Lykdhurst — Upon  a  devise  of  real  estates  in  trust  with  legal  interest  from  the  date  thereof  at  the  rate 

to  receive  the  rents,  and  thereout  to  pay  to  the  tes-  of  62.  by  the  year,  until  the  same  should  be  fully 

tatoi^s  widow  an  annuity,  and  "from  and  imme*  paid  oif  and  discharged ;  and  upon  payment  thereof, 

diately  after  her  death"  to  convey  the  estates  to  hit  to  reeonvey  the  same  to  A.  or  his  assigns.    The 

three  sisters, —  deed  did  not  contain  any  covenant  for  payment  on 

HaM  (reversingr  the  dedaion  below),  that  the  the  part  of  A.  :•— 
aa&uity  waa  a  charge  only  on  the  rents  which  ao-         Held,  upon  the  true  construotion  of  the  deed  of 

crued  daring  the  life  of  ijie  widow,  and  not  on  the  November,  1837,  that  the  plaintiffs  were  not  to  be 

eorpiu  of  the  estates.  considered  as  mortgagees,  or  entitled  to  a  sale,  but 

(c)  Taylor  v.  Bmertim,    April  28,  1S43.     Sir  £.  only  to  have  a  receiver,  and  the  trusts  of  the  deed 

Sngden,  L.  C.  of  Ireland. — A.  being  indebted  to  carried  into  execution  under  the  direction  of  the 

the  plaintiffs  in  a  sura  of  400/.,  and  being  entitled  Court. 
to  a  life  estate  in  eertain  leaiehold  premises,  con« 
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THE  VICE-CHANCELLOR  OF  ENGLAND. 

February  27,  1847. 
Watson  v.  Birch,  (a) 

Statute  of  LimUatiotu~-Bond^ Judgment  creditor— Lapw-^Cireumstanceg  under  which  a  bttti 
fMy  become  void  from  length  of  time,  a  »uU  having  been  eommtnced  by  an  iticumbrancer,  btU 
not  on  behalf  ^f  hinueff  md  dU  the  creditors  qf  a  deceased  pereon. 

TheZ^l  Wm,  4,  c.  27»  ».  40,  pratndee  that,  "  qfter  the  31«/  dag  tfDeeemUr,  1833,  no  actum  or 
euitf  or  other  proceeding ,  shall  be  brought  to  recover  any  sum  of  money  secured  by  any  mortgage, 
judgment,  or  lien,  or  otherwise  charged  upon,  or  payable  out  of,  any  land  or  rent,  at  law  or  in 
equity,  or  any  legacy, (b)  hut  within  twenty  years  next  sfter  a  present  right  to  receive  the  same  cAoJI 
have  accrued  to  some  person  capable  of  giving  a  discharge  far,  or  release  ^,  the  eame,  mUern  «i 
the  meantime  some  part  of  the  principal  money,  or  some  interest  thereon,  shall  have  been  paid^  or 
some  acknowledgment  of  the  right  thereto  shall  have  been  given  in  writing,  signed  by  thepermm 
by  whom  the  same  shall  be  payable,  or  his  agent,  to  the  person  entitled  thereto,  or  his  agent/  assd 
in  such  case  no  such  action,  or  suit,  or  proceeding,  shall  be  brought  but  within  twenty  years  af$4r 
such  payment  or  aehnowledgment,  or  the  last  qf  such  payatents  or  aehmmledgments,  if  mors  tkass 
one  was  given.** 

A  creditor  filed  his  hill  against  the  representatives  of  a  deceased  debtor,  in  which  bill,  and  the 
prayer  thereof  reference  was  made  to  an  alleged  claim  upon  a  bond  andjudgment  by  M,  JB.  R.,  a 
d^endant,  and  the  personal  representative  qfths  creditor,  to  whom  the  bond  was  originally  giwan. 
The  decree,  however,  did  not  recognize  the  claim  qf  Af.  E.  R,,  neither  did  M,  B.R,gointo  prove 
the  alleged  debt  under  the  decreet  ^ut,  by  her  petition  in  the  cause,  having  stated  the  facts  tqson 
which  the  alleged  judgment  debt  had  been  contracted,  prayed  that  it  might  be  referred  to  the 
Master  to  take  an  aeeount  of  what  was  due  to  her  as  such  personal  r^presewtalive  under  and  hy 
virtue  of  the  said  judgment,  Sfc.  Upon  coming  on  qf  the  petition,  it  was  rtferred  to  the  Master  to 
inquire  and  certify  who  were  the  incumbrancers  other  than  J,  F.  (the  plaintiff"  in  the  original 
suiO  mentioned  or  referred  to  in  and  by  the  decree,  ^c.  .• — 

Seldt  that  the  above  proceedings  on  the  part  qfM.  E.  R.  (the  bill  not  being  by  one  credOar^  am 
behalf  of  himself  and  all  other  the  creditors  qfihe  deceased  debtor)  were  not  qfthcaueloes  m^ 
cient  to  prevent  the  Statute  qf  limitations  from  barring  M.  E,  R,-s  judgment. 

IN  the  year  181 7,  John  Eraser  filed  his  bill  against  the  representatives  of  a 
Mr.  Samuel  Birch,  deceased,  and  certain  other  persons,  under  the  follow- 
ing circumstances.  The  said  John  Eraser  was  the  assignee  of  an  annuity  of 
2(K)/.  a  year^  granted  by  Mr.  Samuel  Birch  in  the  year  1784f,  during  the  life 
of  him,  Samuel  Birch,  issuable  out  of  land,  and  also  secured  by  a  bond.  The 
suit  was  instituted  to  compel  payment  of  the  arrears  of  the  above-mentioned 
annuity,  Samuel  Birch  having  died  some  time  id  tbe  year  1818.  The  ImH, 
among  other  things,  stated,  that  in  the  months  of  April,  May,  and  June,  1797, 
the  said  Samuel  Birch  wrote  several  letters  to  his  own  solicitor,  and  to  tbe  soli- 
citor also  of  the  plaintiff,  wherein  he  stated,  as  the  fact  was,  that  his  letters  and 
papers  relating  to  certain  parts  of  his  property  therein  stated  were  in  his  chest, 
m  the  possession  of  one  Richard  Rudd,  who  had  acted,  but  who  had  then 
ceased  to  act,  as  his  solicitor ;  and  that  the  said  Richard  Rudd  claimed  a  lien 
on  such  letters  and  papers  to  the  extent  of  the  sum  of  1,896^  10s.  lid.,  and 
interest,  for  which  the  said  Richard  Rudd  held  his,  the  said  Samuel  Bircb\ 
bond  and  judgment.  That  plaintiff  was  advised,  that  it  would  facilitate  his 
claim  if  he  could  procure  a  production  of  the  said  letters  and  papers.  That 
he,  plaintiff,  made  application  to  the  said  Richard  Rudd  to  permit  the  said 
Samuel  Birches  chest  to  be  opened,  and  inspection  to  be  made  of  the  letters 
and  papers  therein ;  but  that  the  said  Richard  Rudd,  notwithstanding  he 

(a)  Reported  by  G.  Goldsmith,  Esq.,  Bar-  estates.    {Sheppard  t.  Duke,  9  Sim.  567 ;  Prior  ▼. 

rister-at.law.  Eormblow,  2  You.  &  CoU.  300 ;  Piggott  v.  Jeffer- 

(6)  The  word  legacy  refers  in  this  Act  to  one  ton,  12  Sim.  26.) 
charged  upon  personal  estates  as  well  as  upon  real 
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claimed  to  be  a  creditor  of  the  said  Samuel  Birch,  refused  to  produce  and  per- 
mit the  said  Samuel  Birches  chest  to  be  opened,  unless  his  alleged  lien  thereon 
should  be  first  satisfied.  The  bill  prayed  that  the  usual  account  of  the  estate 
and  effects  of  the  said  Samuel  Birch  might  be  taken,  and  for  the  application 
thereof  in  a  due  course  of  administration ;  and  that,  under  the  circumstances 
aforesaid,  the  said  chest,  together  with  the  letters  and  papers,  &c*  therein  con- 
tained, and  which  are,  or  were,  in  the  possession  or  power  of  the  said  Richard 
Rudd,  might  be  lodged  in  some  safe  or  secure  place ;  and  that  plaintiff,  and 
M  other  the  parties  interested  therein,  might  have  access  thereto ;  and  that  the 
lien,  if  any,  which  the  said  Richard  Rudd  had  thereon,  might  be  ascertained 
and  secured,  and  paid  to  him  in  the  priority  in  which  he  might  be  found  to 

>  stand ;  and  that  all  necessary  directions  mi^ht  be  given  to  ascertain  the  amount 

of  such  lien,  if  any,  and  the  place  in  which  it  ought  to  be  paid.  Some  of  the 
defendants,  upon  beinff  served,  put  in  their  answers,  but  Richard  Rudd  did 
not  file  his.  He  died  in  the  year  18S6,  having  duly  made  his  will,  and 
appointed  his  daughter,  Mary  Elizabeth  Rudd,  sole  executrix  thereof.  In 
toe  year  1829,  plaintiff  filed  his  bill  of  revivor  against  the  said  Mary  Elizabeth 
Rudd,  who,  in  tier  answer  to  the  same,  admitted  that  a  chest,  the  property  of 
the  said  Samuel  Birch,  was  in  her  possession ;  and  that  her  father,  the  said 
Richard  Rudd,  claimed  such  lien  tnereon  as  in  the  bill  stated,  and  that  he 
claimed  to  be  a  creditor  of  the  said  Samuel  Birch,  under  a  judgment  entered 
up  for  S,79S/.>  upon  a  bond  dated  SOth  ApriK  179S,  to  secure  the  sum  of 
1,896/.  10s.,  with  interest,  for  professional  business.  The  said  Mary  Elizabeth 
Rudd  thereby  submitted  to  the  Court,  whether  or  not,  as  the  personal  repre- 
sentative of  the  said  Richard  Rudd,  she  had  such  lien  upon  the  books  and 
Eapers  in  the  possession  of  the  said  Richard  Rudd,  at  the  time  of  his  decease,  as 
e  then  had ;  and  submitted,  that  she  was  not  bound  to  produce  the  same, 
•without  the  lien  being  first  ascertained  and  satisfied.    A  decree  was  made  in 

f  the  suit,  bearing  date  5th  August,  1834,  which  was  intituled  in  that  and  in 

the  two  former  suits  of  Watson  v.  Birch,  and  Watson  v.  Mather.  These  suits 
being  instituted  for  the  administration  of  the  estate  of  Thomas  Birch,  the  bro- 
ther of  Samuel  Birch,  who  died  in  the  year  1781 »  having  devised  his  estates, 
subject  to  debts  and  legacies,  to  the  said  Samuel  Birch,  it  was  ordered,  that 
plaintifTs  original  bill  and  bJU  of  revivor  should  stand  dismissed,  as  against  all 
the  defendants  theieto,  except  the  defendants  James  Elder,  C.  E.  Pippard, 
the  personal  representative  of  Samuel  Birch,  and  Mary  Elizabeth  Ruod,  the 
sole  representative  ol  her  father,  Richard  Rudd,  as  before  mentioned ;  and  it 
was  directed,  that  a  reference  should  be  made  to  the  Master  to  take  an  account 
of  what  was  due  to  Jdm  Eraser  in  respect  of  the  arrears  of  the  said  annuity 
0f  200/. ;  and  after  directing  that  a  sum  of  4,81 4Z.  Bank  Annuities  should  be 
.  sold,  and  directing  also  the  payment  of  certain  costs  thereout^  it  was  further 
ordered,  that  out  of  the  residue  of  the  money  to  arise  from  the  said  sale,  if  more 
thaB  sufficient  for  the  purposes  aforesaid,  what  should  be  found  due  to  the 
•  other  incumbrancers  upon  the  said  fund  should  be  paid  to  them,  according  to 
their  respective  priorities.  And  it  was  further  ordered,  that  the  residue  of  the 
money  to  arise  W  the  said  sale,  and  to  be  paid  in  to  the  credit  of  the  said 
causes,  if  any,  after  the  several  payments  thereout  as  aforesaid,  should  be  paid 
to  James  Elder,  he  having,  in  the  meantime,  become  entitled  to  all  the  interest 
of  the  said  Samuel  Birch  therein,  with  liberty  for  any  of  the  parties  to  apply. 
James  Elder  died  in  August,  18S4,  and  the  petitioner,  Richard  Hopluns, 
became  his  personal  representative.  Pursuant  to  the  last-mentioned  decree,  the 
Master  made  his  report,  the  12th  of  March,  1889,  and  thereby  certified  that 
he  found  the  sum  of  S,109^  6s.  3d.  to  be  due  to  James  Eraser,  in  respect  of  the 
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arrears  of  the  said  annuity,  and  that  he  had  taxed  the  costs.  Mary  Elizabelh 
Rudd  also  presented  her  petition  in  the  causes,  and  after  stating,  among  other 
things,  that  John  Fraser  nad  paid  the  said  sum  so  found  due  to  him,  and  tlie 
taxed  costs  paid,  stated,  that  by  a  bond  by  the  said  Samuel  Birch,  dated  the 
20th  of  Apnl,  179S,  the  said  Samuel  Birch  became  bound  to  the  said  Richjord 
Rudd  in  the  penal  sum  of  8,793/.,  conditioned  for  the  payment  of  the  sum  of 
1,396/.  10s.  lid.,  with  lawful  interest.  That  the  said  Richard  Rudd  obtained 
judgment  against  the  said  Samuel  Birch,  on  the  said  bond,  and  afterw^ards 
received  and  was  paid  the  sums  of  69/.  10s.  6d.  and  318/.  7s.  9d.,  in  respect  of 
the  principal  and  interest  due  on  such  judgment.  That  there  was  still  doe  to 
petitioner,  as  the  representative  of  the  said  Richard  Rudd,  after  deducting 
those  several  sums,  the  sum  of  4,611/.  Os.  8d.  That  petitioner  was  now  the 
first  incumbrancer  upon  the  estate  of  the  said  Samuel  Birch,  and  the  produce 
^hereof.  That  the  said  Richard  Rudd  did  not  during  his  lifetime,  nor  did 
petitioner,  as  his  executrix,  after  his  decease,  prosecute  the  said  claim  against 
the  estate  of  the  said  Samuel  Birch,  on  account  of  the  said  Samuel  Birch  hav- 
ing resided  abroad  for  a  considerable  time,  and  under  a  feigned  name,  and  that 
ft  did  not  appear  that  there  would  be  any  assets  of  the  said  Samuel  Birch ; 
and  praying  that  it  might  be  referred  back  to  the  Master  to  take  an  account 
of  wnat  was  due  to  petitioner,  as  such  personal  representative,  under  and  by 
virtue  of  the  said  judgment  which  was  obtained  by  the  said  Richard  Rudd 
against  the  said  Samuel  Birch ;  and  that,  for  that  purpose,  the  said  Master 
might,  if  necessary,  insert  the  usual  advertisements  for  creditors  of  the  said 
ISamuel  Birch,  and  that  petitioner  might  be  paid  her  said  debt. 

On  28rd  May,  1846,  upon  the  coming  on  of  the  petition,  it  was  referred  to 
the  Master  to  inquire  and  certify  who  were  the  incumbrancers  other  than 
plaintiff,  John  Fraser,  mentioned  or  referred  to  in  and  by  the  decree  made  in 
the  three  suits  bearing  date  6th  August,  1884,  and  what  was  due  to  such 
incumbrancers  respectively  for  principal  and  interest ;  and  to  state  the  respec- 
tive priorities  of  such  incumbrancers,  and,  for  that  purpose,  to  insert  adi'ertise- 
ments ;  and  with  liberty  to  state  any  circumstances.  By  his  report,  dated 
28rd  December,  1846,  the  Master,  among  other  things,  found  that  the  peti- 
tioner, Mary  Elizabeth  Rudd,  as  the  personal  representative  of  the  said  Ricnaid 
Rudd,  was  an  incumbrancer  other  than  the  said  plaintiff,  John  Fraser,  in 
respect  of  the  said  bond  and  judgmc?nt,  and  that  there  was  now  due  to  her,  in 
respect  of  principal  and  interest,  the  sum  of  8,761/.  19s.  4d. ;  and  that  tbefe 
was  no  other  incumbrancer  of  the  said  Samuel  Birch  then  remaining  unpaid. 

Mary  Elizabeth  Rudd  now  presented  her  petition,  stating,  among  other 
things,  that  there  was  now  in  court,  to  the  credit  of  the  causes,  2,499/-  6s.  9d. 
Three  per  Cent.  Annuities,  and  in  cash  72/.  16s.  lOd. ;  and  praying  that  the 
Master^s  report  of  28rd  December,  1846,  might  be  confirmed,  and  that  she 
might  be  paid,  out  of  the  funds  in  court,  or  so  far  as  they  would  go,  her  debt 
and  costs.     A  counter-petition  was  now  presented  by  Richard  Hopkins,  the 

ETsonal  representative  of  the  said  James  Elder,  insisting  upon  the  Statute  of 
imitations,  {.  «.  3  &  4  Wm.  4,  c.  27,  s.  40,  as  a  bar  to  the  claim  of  the  said 
Mary  Elizabeth  Rudd.  That  under  that  Act,  the  said  judgment  had,  at  the 
time  when  the  decree  of  the  6th  August,  1834,  was  pronounced,  ceased  to  he 
an  incumbrance  on  the  estates  of  the  said  Samuel  IBirch,  and  on  the  fund  in 
court.  That  the  petition  of  the  said  Mary  Elizabeth  Rudd  was,  in  point  of 
fact,  the  first  proceedings  taken  to  recover  the  money  secured  by  the  said  judg- 
ment, either  by  the  said  Richard  Rudd  or  by  Mary  Elizabeth  Rudd.  That 
the  said  Master  was  wrong  in  certifying  that  any  sum  was  due  to  the  said 
Mary  Elizabeth  Rudd  in  respect  of  the  said  judgment,  and  submitted  that 
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the  report  ought  not  to  be  confirmed;  and  praying  that  the  Accountant- 
Greneral  might  be  ordered  to  transfer  and  pay  to  petitioner  all  the  said  stocks 
and  moneys  then  standing  to  the  credit  of  the  causes.  Both  these  petitions 
came  on  for  argument  at  the  same  time.  Two  Questions,  which  had  prmcipally 
formed  topics  of  discussion  in  the  Master^s  office,  were  now  brought  forward 
upon  the  present  occasion.  The  first  was,  whether  the  fund  in  court  was  to 
be  considered  as  real  or  personal  estate.  Secondly,  whether  the  indorsement 
on  the  bond,  viz.  "  20th  April,  1797 ;  one  year'^s  interest  due  this  day, 
69/.  lOs.  6d.,^  in  Rudd'^s  handwriting,  had  the  effect  of  preventing  the  Statute 
of  Limitations  running  before  the  suit  was  instituted  by  John  Eraser,  in  1817. 
But  the  consideration  of  these  two  points  was,  by  the  Court,  deemed  to  be  of 
little  moment.  The  main  argument,  therefore,  turned  upon  the  question 
whether,  supposine  the  fund  in  court  to  be  personal,  and  the  indorsement  upon 
the  bond  prevented  the  statute  from  barring  the  debt  from  the  year  1797,  the 
debt  might  now  be  considered  as  barred  This  also  depended  upon  the  follow* 
ing  questions ;  namely,  whether  the  instituting  proceedings  in  1817,  and  the 
decree  thereon,  was  sufficient  to  prevent  the  operation  of  the  statute;  and 
secondly,  whether  the  40th  section  of  the  above-mentioned  Act  was  intended 
to  relate  to  charges  upon  land  only,  at  whether  it  comprehended  debts  affecting 
personalty  as  wdl. 

Bethetl^  Spurrier^  and  W.  R.  EllU,  in  support  of  the  counter-petition  and 
exceptions  to  the  Master^s  report,  contended  that  the  Master  was  wrong  in  his 
finding,  for  the  claim  was  clearly  barred  by  the  statute,  which  was  too  plain 
and  unambiguous  to  admit  of  a  single  doubt  as  to  the  meaning  of  the  legisla- 
ture. The  l>ill  was  not  filed  by  the  party  claiming  the  money,  and  the  only 
means  whereby  Rudd  or  his  representatives  became  interested  in  the  suit,  was 
by  putting  in  their  answer  in  18S2.  The  decree  in  August,  1834,  was  only  a 
decree  for  payment  of  plaintifPs  costs  and  the  arrears  of  his  annuity ;  but 
there  was  no  inquiry  directed  for  the  purpose  of  ascertaining  who  might  be  the 
incumbrancers,  and  the  amount  due  to  them  in  respect  thereof.  The  Master'^s 
report  found  what  was  due  to  plaintiff,  and,  upon  nis  being  paid,  the  suit  was 
really  at  an  end  Miss  Ruda,  as  her  father'^s  representative,  then  presented 
her  petition,  which,  if  it  had  been  properly  brought  before  the  Court,  could  not 
have  been  sustained,  upon  the  ground  that  the  cause  of  Fraaer  v.  Elder  was 
not  a  proper  basis  for  such  a  petition.  The  reason  why  she  was  made  a  party 
was  obvious,  namely,  because  she  was  possessed  of  the  chest  and  papers,  and^ 
for  this  reason,  her  costs  were  provided  for.  This  was  not  a  suit  instituted  by 
one  creditor,  on  behalf  of  himself  and  all  others,  like  the  case  of  Stemdale  t. 
Hankinson  (1  Sim.  393).  The  case  of  Barrington  v.  Evans  (1  You.  &  Coll. 
£q.  Ex,  Cas.  434)  decided  that  where  a  bill  was  filed  by  one  creditor,  on 
behalf  of  himself  and  all  other  specialty  creditors,  a  judgment  creditor  who 
took  no  proceedings  to  establish  his  claim  was  barred,  although  the  suit  was 
commenced  within  the  twenty  years.  Other  cases  were  also  cited :  Farren  v. 
Bereaford  (10  CL  &  Finn.  319—388),  and  St  Johnv.  BougfUon  (9  Sim.  219). 

Roe  and  Jas.  Parker,  for  the  petitioner,  Mary  Elizabeth  Rudd,  and  in  sup> 
port  of  the  Master's  report,  contended  that  the  suit  having  been  instituted  for 
the  payment  of  debts,  it  took  the  case  out  of  the  statute ;  and  that  the  40th 
section  of  that  statute  applied  only  to  judgments  which  were  to  be  satisfied  out 
of  lands.  The  bill  which  was  filed  in  1817  operated  for  the  benefit  of  every 
creditor,  for  it  prayed  that  the  usual  directions  might  be  given  for  taking  the 
accounts,  &c.,  and  for  their  application  in  a  due  course  of  administration; 
moreover,  a  distinct  and  specific  relief,  with  respect  to  Rudd,  was  asked  for, 
namely,  *<  and  the  lien,  if  any,  which  the  said  Richard  Rudd  had  thereon 
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might  be  ascertained  and  secured  to  him,''^  &c. ;  and  the  decree  in  that  suit 
was  clearly  defective,  in  not  ordering  the  Master  to  ascertain  what  was  due  to 
the  other  incumbrancers,  and  their  priorities,  for  it  ordered  that  what  should 
be  found  due  to  other  incumbrancers  should  be  paid  to  them  according  to 
their  respective  priorities.  The  purport  of  the  petition  in  May,  1846,  was  to 
correct  that  defect.  The  petitioner,  Mary  Elizabeth  Rudd,  appeared  in  that 
suit  as  an  incumbrancer ;  otherwise  the  bill  would  have  been  dismissed  against 
her,  nor  would  her  costs  have  been  allowed  her  out  of  the  fund.  If  the  Statute 
of  Limitations  were  allowed  to  run  on  after  a  suit  instituted,  it  would  involve 
the  consequences  of  each  creditor  being  bound  to  file  a  separate  bill  to  save 
his  claim.  Had  a  rehearing  of  the  decree  of  1884  been  obtained,  it  would 
have  been  amended,  and  Mary  Elizabeth  Rudd  would  then  have  procured  an 
order  for  the  Master  to  take  an  account  of  what  was  due  upon  her  judgment. 
The  case  of  Sterndale  v.  Hankinson  held,  that  a  suit  for  administration  of 
an  estate  prevented  the  statute  from  running,  and  this  case  has  not  been 
impeached. 

Betbell,  in  reply. — The  statute  of  8  &  4  Wm.  4  is  not  confined  in  its  opera*-- ' 
tion  to  judgments  affecting  land  only.  This  the  Court  has  already  decided  ;(a) 
and  where  the  statute  speaks  of  legacies,  your  Honour  has  held  that  it  was 
not  confined  to  legacies  charged  upon  land  only.  The  only  principle  w)Mh  ^ 
can  be  drawn  from  the  case  of  Sterndale  v.  Hankinson  is,  that  where  one  ttte- 
ditor  files  his  bill  on  behalf  of  himself  and  all  other  creditors,  and  it  is  followed 
by  a  decree  for  general  administration  of  the  estate,  the  Statute  of  Limitations 
is  interrupted  in  its  course,  in  favour  of  all  those  creditors  who  choose  to  oome 
in  and  establish  their  debts  under  it.  The  bill  of  Fraser  was  not  a  bill  of  diis 
description ;  neither  was  the  decree  one  for  general  administration. 

The  Vice-Chancelloe. — When  this  case  was  fifst  opened,  my  attention 
was  directed  to  the  inquiry  whether  the  fund  ought  to  be  considered  land  or 
personalty ;  but  now  1  thmk  there  is  no  necessity  for  entering  into  that  ques- 
tion. The  statute  says  that,  after  a  given  day,  "  no  action,  or  suit,  or  other 
proceeding,  shall  be  brought  to  recover  any  sum  of  money  secured  by  a  mort- 
gage, judgment,  or  lien,  or  otherwise  charged  upon,  or  payable  out  of,  any  land 
or  rent,  at  law  or  in  equity,  or  any  legacy,  but  within  twenty  years  next  after 
a  present  right,^  &c.  There  is  nothing  in  the  clause,  in  the  use  of  the  word 
^^judgment,*^  that  necessarily  points  to  a  judgment  which,  depending  upon  the 
particular  state  of  the  assets  ot  the  debtor,  might  indeed  affect  land,  but  which 
would  not  operate  against  personal  estate  ;  for  it  seems  to  me  that  the  legisla- 
ture used  the  word  *<  judgment^  in  its  unlimited  signification ;  and  having  men- 
;tioned  these  three  things,  first  a  mortgage,  then  a  judgment  or  lien,  and  after- 
wards having  said,  "  or  otherwise  charged  upon,  or  payable  out  of,  any  land  ot 
rent,^  it  clearly  shews  that  there  should  be  no  proceedmg  upon  a  judgment,  as 
such,  after  the  lapse  of  twenty  years.  And  unless  it  can  be  shewn  that  the 
plaintiff  had  an  incipient  right  in  the  year  1817,  when  the  suit  was  commenced, 
or  something  in  the  proceeoings  themselves  upon  which  that  right  appears,  his 
claim  has  l^en  absolutely  barred,  and  this  case,  as  a  matter  of  necessity,  con- 
cluded. I  cannot  make  out  that  he  had  got  such  incipient  or  inchoate  right 
before  the  statutory  bar.  I  asked,  at  the  opening  of  the  argument,  whether 
this  was  a  creditor's  bill — that  is,  a  bill  as  represented  by  this  petition,  which 
prayed,  among  other  things,  "  that  the  usual  directions  mfght  be  given  for 
takmg  the  accounts  of  the  estate  and  effects  of  the  said  Samuel  Sirch,  and  for  the 
application  thereof  in  a  due  course  of  administration,''  &c. ;  **  and  that,  under 
the  circumstances  aforesaid^  such  chest,  and  the  letters  and  papers,  and  other 

(a)  Vide  antef  note. 


THE  GORPOBATION  OF  BRIDGNORTH  «.  COLLINS.  Ii3» 

documents  therein  contained,  and  which  are,  or  were,  in  the  possession  or  power 
of  the  said  Richard  Rudd,  mi^t  be  lodged  in  some  safe  place,  &c. ;  and  that 
the  lien,  if  any,  which  the  said  Richard  Rudd  hath  thereon  may  be  ascertained 
and  secured  and  paid  to  him,  according  to  the  priority  in  which  he  may  be  found 
to  stand ;  and  that  all  necessary  directions  may  be  given  to  ascertain  the  amount 
of  such  lien,  if  any,  and  the  pmce  in  which  it  ought  to  be  paid. '^'  Now  it  was 
admitted  that  this  was  not  a  oill  by  one  creditor,  on  behalf  of  liimself  and  of 
all  the  creditors,  and  the  decree  which  was  made  appears  to  me  as  unlike  a 
decree  for  the  benefit  of  all  tlie  creditors  as  can  well  oe,  and  more  especially 
with  respect  to  Mr.  Rudd  ;  for  it  will  be  observed,  that  so  far  from  admitting 
that  he  had  any  right  to  the  sum  alleged  to  be  claimed  by  him,  the  bill  merely 
prays  <^  that  the  lien,  if  any^  which  Sie  said  Richard  Rudd  had  thereon  might 
oe  ascertained  ;^  and  again,  <^  that  all  necessary  directions  might  be  given  to 
ascertain  the  amount  of  such  lien,  if  any^^  The  decree,  after  giving  certain 
directions  not  applicable  to  the  present  case,  ordered,  ^^  that  what  should  be 
found  due  to  the  other  incumbrancers  upon  the  said  fund  should  be  paid  to 
them,  according  to  their  respective  priorities.'"  There  is  no  direction  nere  to 
treat  Rudd  as  a  creditor ;  and,  until  the  order  was  made  on  the  petition,  there 
was  nothing  whereby  Miss  Rudd  could  have  taken  any  benefit  under  the  decree 
in  1884.  That  which  the  petition  asked  was,  ^^  that  it  might  be  referred  back 
to  the  Master  to  take  an  account  of  what  was  due  to  tne  petitioner,  as  the 
personal  representative  of  Richard  Rudd,  under  and  by  virtue  of  the  said 

^udgment,*^  &c..  But  what  course  did  the  Court  take  upon  that  petition  ? 
Instead  of  acceding  to  the  prayer,  it  ordered  ^^  that  it  should  be  referred  to  the 
Marter  to  inquire  and  certify  who  were  the  incumbrancers  other  than  the  late 
plaintiff,  John  Fraser,  mentioned  or  referred  to  in  and  by  the  decree  dated 
6th  August,  1834,  and  what  was  due  to  such  incumbrancers  respectively ,''  Sec. 
No  ackDowledgment  whatever  of  the  petitioner'^s  right  is  contained  in  this 
order,— no  recognition  of  his  claim.  I  am  of  opinion  that  the  langua^  of  the 
statute  upon  which  the  question  turns  is  imperative,  and  therefore  binding  in 
this  case.  The  Master  was  wrong  in  finding  this  or  any  sum  due  to  the  peti- 
tioner. The  petition  must,  therefore,  be  cusmissed ;  but,  under  the  circum- 
stances, without  costs. 


THE  VICE-CHANCELLOR  OF  ENGLAND. 

March  12, 1847. 

The  Coepoeation  of  Beidgnoeth  t?.  Collins,  (a) 

WUl^Conttruetion-^Aecumuiation  c/<it»«— 39  Sf  40  Oeo.  3,  c.  98,  called  the  Thelluiaon  Act. 
J%e  Thellusfon  Act,  which  directs  that  no  person  shall  by  deed  or  will  settle  or  dispose  of  any  real 
or  personal  property  in  such  manner  that  the  rents  or  produce  shall  be  accumulated  for  a  longer 
term  than  the  life  qf  the  settlor,  or  twenty-one  years  after  his  decease,  or  during  minority,  ^c.» 
has  no  application  in  those  cases  where  accumulations  are  not  positively  directed  by  a  will,  but  are 
made  under  it  by  reason  of  events  occurring  after  the  death  of  the  testator. 

Tl/'ILLIAM  GUEST,  the  testator,  by  his  will,  dated  21st  June,  1811, 

^  ^      gave  and  bequeathed  unto  the  bailiifs  of  the  town  and  corporation  of 

BridgncMTth  the  sum  of  3,3002.,  upon  trust  that  they   and  their  successors 

(a)  Reported  by  G.  Goldsmith,  Esq.,  Barrister-at-lBw. 
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should  place  the  same  out  at  interest,  and  receive  the  dividends,  interest,  at 
proceeds  arising  therefrom  ;  and  pay  the  proceeds  of  S»000/.,  part  thereof,  after 
deducting  all  expenses  attending  the  same,  to  the  testator'^s  cousin,  Ann  Ste- 
phens, and  her  assigns,  for  her  life ;  and  from  and  after  her  decease,  upon  trusty 
to  stand  possessed  of  the  said  sum  of  2,000/.,  or  the  securities  on  whidi  the 
same  should  be  placed,  and  the  proceeds  arising  therefrom,  upon  the  tniste 
thereinafter  mentioned.     And  as  to  several  other  sums,  parts  of  the  said  sum  of 
3,300/.,  the  said  testator  declared  trusts  for  several  other  annuitants,  in  tlie 
same,  or  nearly  the  same,  words ;  and  he  directed  that  the  said  bailifTs  and 
their  successors  should,  from  and  immediately  after  the  death  of  the  survivor 
of  the  said  annuitants,  sell  and  dispose  of  the  securities  on  which  the  said  siu» 
of  3,300Z.  should  be  invested,  and  pay  the  money  arising  therefrom,  and  also 
the  proceeds  arising  therefrom,  in  manner  aforesaid ;  and  also  the  proeeeds 
which  should  have  accumulated  in  respect  thereof,  after  deducting  all  expeamm 
attending  the  same,  unto  and  amongst  all  and  every  his  second  cousins  aa  «iouM 
be  living  at  the  time  of  the  death  of  the  survivor  of  the  said  annuitants.     In  a 
subsequent  part  of  the  will,  the  testator  directed,  that  if  there  should  be  sary 
doubt,  difficulty,  or  question  concerning  the  malcing  out  of  the  claim  of  anjr 
person  or  persons  of  the  degree  of  second  cousin  to  the  said  testator,  to  any 
share  or  shares  in  the  said  trust-moneys,  to  the  satisfaction  of  the  said  ballads 
of  the  said  town  of  Bridgnorth  for  the  time  being,  or  any  other  difficulty  or 
question  should  arise  relating  thereto,  the  said  trust-moneys,  and  the  interett 
accruing  thereon,  and  also  the  interest  which  should  have  accumulated  m, 
respect  thereof,  should,  at  the  expiration  of  two  years  frt>m  the  time  of  the 
decease  of  the  survivor  of  the  said  annuitants,  be  divided  equally  betv^een  and 
amongst  such  person  or  persons  as  should  have  made  gooa  his,  her,  or  their 
claim,  as  second  cousin  to  the  said  testator,  within  that  time.     The  testalur 
gave  his  residuary  personal  estate  to  Richard  Baker,  for  his  own  use.     Hie 
testator  died  in  181^,  and  the  surviving  annuitant  in  1836.    The  mayor,  alder- 
men, and  burgesses  of  Bridgnorth  having,  under  the  jMunicipal  CorporatJons 
Act  (6  Wm.  4),  become  trustees  of  the  will,  in  the  place  oi  the  above-inco«» 
tioned  bailiffs,  filed  their  bill  in  July,  1887,  for  the  purpose  of  having  tha 
trusts  carried  out  under  the  direction  of  the  Court. 

E.  P.  Cooper  and  Birdy  who  appeared  on  behalf  of  the  residuary  legatee, 
contended  that  he  was  entitled  to  the  accumulation  beyond  the  period  allowed 
by  law  under  the  Thellusson  Act,  seeing  that,  upon  tne  death  of  each  annui- 
tant, his  annuity  would  accumulate  until  the  decease  of  the  survivor,  and  pos- 
sibly beyond  that  for  the  period  of  two  years. 

Cases  cited  :  McDonald  v.  Bryce  (2  K.  276)  ;  O'Neill  v.  Lucas  (ib.  818) ; 
Lombe  v.  Houghton  (12  Sim.  304) ;  Elhourn  v.  Goode  (14  Sim.  166). 

Temple,  K,  Parker^  H'ray^  and  Spurrier ^  for  the  other  parties  interested. 

The  Vice-Chancellor  said,  that  the  principal  question  was  whether  the 
will  contained  a  specific  direction  for  accumulation ;  but  that  he  did  not  see  a 
single  word  whicli  might  import  accumulation,  except  in  the  following  pas- 
sage :  '*  Sell  and  dispose  of  the  securities  on  which  the  said  sum  of  3,300/.,  &sc^ 
and  pay  the  money  arising  therefrom,  and  also  the  proceeds  which  shall  have 
accumulated  in  respect  thereof,  after  deducting  all  expenses,"  &c.  There 
appeared,  however,  no  direction  to  accumulate,  l)eyond  a  mere  passings  inci- 
dental observation  as  to  the  possibility  of  there  being  accumulations.  The 
testator  had  not  so  devised  the  property  as  could  make  the  statute  at  all  appli- 
cable ;  and  in  that  part  the  statute  had  no  concern,  and  in  a  subsequent  pas- 
sage of  the  will  the  same  expressions  occur.  His  Honour  further  stated,  that 
any  accumulation  that  might  happen  to  be  made  was  the  result  of  a  mere  con- 
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dngent  event,  and  not  a  devise  by  the  testator,  though  there  was  a  direction  by 
him  to  dispose  of  what  might  have  accumulated ;  but  that  this  might  be  bo 
more  than  a  mere  accidental  circumstance,  if  there  happened  to  be  an  accumu- 
lation, although  not  directed  by  the  testator. 


THE  LORD  CHANCELLOR'S  COURT. 

June  8  and  5,  1846. 
Whitworth  v.  Goubgain.  (a) 

'    Equitable  mortgage — Judgmmi  deht^^Priwrity Statutable  charge  on  land^l  Sf  2  Viet,  e.  110. 

An  equitable  mortgage  has  priority  omt  a  judgment  creditor  who  hoe  obtained  poteeeeion  by  elegit^ 
huumueh  aethel  6^2  Viet.  c.  110,  fohich  enacts  that  a  judgment  creditor  shall  be  entitled  to  a 
Um  or  charge  on  the  land  of  hie  debtor ^  in  the  same  manner  ae  if  the  land  had  been  by  writing 
charged  with  the  debt,  only  mUiilee  the  creditor  to  a  charge  on  the  dtbtor*e  own  interett  m  the 
land;  and  where  the  land  ie  eubject  to  an  equitable  mortgage t  the  debtor  4e  only  intereeted  in  the 
kmd  subject  to  the  equitable  mortgage, 

THE  bill  in  this  cause  stated  that  the  plaintiffs  were  bankers  at  Northamp- 
ton, and  that  George  Cooke  was  a  solicitor  in  the  same  town,  to  whom 
the  plaintiffs  had,  for  some  time  previous  to  the  month  of  April,  1899,  been  in 
the  nabit  of  making  advances  of  money,  partly  upon  his  personal  security,  and 
partly  upon  the  security  of  promissory  notes,  m  which  he  was  jointly  and  seve- 
rally liable  with  one  Edward  Lewis  Mayor,  the  defendant,  George  Pell,  and 
cither  persons.  That  on  the  ^nd  of  April,  1839,  the  plaintiflB,  to  whom  Cooke 
was  then  indebted  to  the  sum  of  8,000/.,  advanced  to  him,  at  his  request,  a 
further  sum  of  about  the  same  amount,  upon  which  occasion  he  deposited  with 
tkem  the  title-deeds  of  certain  property  belonging  to  him,  situate  in  the 
aeveral  parishes  of  Kingsthorpe  and  St.  Sepulchre,  in  Northampton ;  and 
that  he,  at  the  same  time,  signed  and  delivered  to  them  a  memorandum  of 
that  date,  which  stated  that  the  deeds  had  been  deposited  with  them  as  a 
fdedge,  to  secure  to  them,  or  the  survivor  of  them,  or  any  future  partner 
or  partners  in  their  banking  establishment,  the  repayment  of  all  and  every  sum 
ana  sums  of  money  which  they,  or  any  such  other  perscms,  had  already,  or 
ahould  thereafter,  at  any  time  or  times,  pay  or  advance  to  Cooke,  or  become  in 
any  manner  liaUe  for  on  his  account,  with  interest  for  the  same,  at  five  per 
«ent.  per  annum ;  and  Cooke  thereby  engaged,  if  required,  to  execute  a  legal 
ODortgage,  or  other  security,  of  the  premises,  to  the  plaintiffs,  free  from  all 
expense. 

The  bill  then  stated  that  the  deeds  so  deposited  had  ever  since  remained, 
and  then  were,  in  the  hands  of  the  plaintiffs;  and  that  they  had  frequently 
applied  to  Cooke  to  pay  what  was  due  to  them  upon  that  security,  or  to  exe- 
cute a  I^al  mortgage  of  the  premises  comprised  in  it ;  and  that,  in  and  pre- 
viously to  the  month  of  November  last,  he  had  promised  to  execute  such  mort- 
gage, out  that,  under  various  subterfuges,  he  had  avoided  the  performance  of 
bis  promise ;  and  that  the  plaintiffs  had,  therefore,  in  and  previously  to  the 
16th  of  November,  1840,  caused  urgent  applications  to  be  made  to  Edward 
I^ewis  Mayor  for  payment  of  a  certain  promissory  note  for  540/.,  for  wbidi 
.he  and  another  person  were  jointly  and  severally  liable  with  Cooke ;  and  that 
CXI  die  26th  of  November,  1840,  they  had  commenced  two  actions,  one  against 
(a)  Reported  by  R.  G.  Welvord,  Esq.,  Barrister-at-law. 
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those  parties,  upon  that  note,  and  the  other  against  Cooke  and  George  Pdl, 
and  other  parties,  upon  another  note,  for  S80Z.,  both  of  which  actions  were 
defended,  so  that  the  trials  did  not  come  on  until  after  the  expiration  of  the 
following  Hilary  Term,  when  the  plaintiffs  obtained  verdicts  m  both  fer  tbe 
whole  amount  claimed  and  costs.  The  bill  then  proceeded  to  state  that,  in  or 
about  the  middle  of  the  same  month  of  November,  1840,  and  after  the  abu>^ 
mentioned  actions  had  been  threatened  on  the  part  o{  the  plaintiffs,  and  *#iA 
the  "view  of  defrauding  the  plaintiffs,  and  of  obtaining  priority  over  and  d^etAr 
ing  their  equitable  lien  upon  the  premises  in  question,  Cooke  contrived,  in  ooft* 
cert  with  lEdward  Lewis  Mayor,  who  was  his  father-in-law,  and  Pell,  who  was 
his  intimate  friend,  that  certain  actions  and  proceedings  should  be  commenoed 
against  him,  and  carried  on  in  the  manner  after  mentioned.  That  accordiogljy 
on  the  16th  of  that  month,  an  action  was  commenced,  in  the  name  of  Edward 
Lewis  Mayor,  against  Cooke,  for  the  recovery  of  an  alleged  debt  of  9i57t  1,6s.  4d,, 
and  on  the  same  day  another  action  was  commenced  {Pell  v.  Oooke)  for  the 
recovery  of  an  alleged  debt  of  41 4i  16s.  7d.  That  both  of  those  actions  w^ne 
commenced  at  the  instance  of  Cooke,  and  were  carried  on  and  conducted  by  iiis 
secret  intervention  and  advice ;  though  he,  or  Edward  Lewis  Mayor,  or  Jrell, 
at  his  instance,  obtained  other  attorneys  to  act  in  his  name  in  the  prosecution  of 
them,  for  the  purpose  of  giving  a  colour  of  fairness  to  the  proceedins^s.  That 
Cooke  was,  in  fact,  the  professional  adviser  of  Mayor  and  Pell  in  Uie  aetifMn 
commenced  against  them,  as  before  mentioned,  by  the  plaintiff^;  and  that 
Messrs.  Vincent  and  Sherwood,  who  were  the  London  agents  of  Cooke^  con- 
ducted the  defences  to  those  actions  as  the  agents  of  Cooke. 

The  bill  then  stated  that  Cooke  made  no  defence  to  either  of  the  actions  so 
brought  against  him  in  the  names  of  Mayor  and  Pell ;  and  that  on  the  SSth 
of  November,  1840,  he  signed  two  several  cognmiU  in  those  actions,  for  die 
respective  sums  claimed  therein,  and  costs,  which  sums  were  rnade  payaUe-te 
the  1st  of  December  following;  but  they  were  not,  in  fact,  paid  on  that  day^ 
nor  were  they  bond  Jide  deaianded  by  Mayor  or  Pell,  or  if  any  demand  was 
made  for  them,  such  demand  was  merely  colourable;  and  that,  on  the  Ittid  of 
December,  judgments  were  signed  in  both  of  those  actions  for  the  sums  untruly 
acknowledged  by  the  cognovits  to  be  due.   That  by  virtue  of  those  judeinients, 
two  writs  of  elegit  were  sued  out  by  Mayor  and  Pell  respectively,  the  f fst 
being  tested  on  the  19th  of  December,  and  the  second  on  the  Slst  of  Decetti- 
ber ;  and  warrants  to  execute  both  of  such  writs  were  received  by  the  sheriff's 
officers  on  the  S8th  of  the  same  month,  on  which  day  legal  seisin  of  the  pte- 
mises  in  the  parish  of  Kingsthorpe  was  deliveied  to  Edward  Lewis  May^, 
and  of  the  premises  in  the  parish  of  St.  Sepulchre  to  Pell ;  and  that,  on  ^ 
following  day.  Pell,  accompanied  by  one  John  Jones,  who  had  long  acted  as 
the  managing  and  confidential  clerk  of  Cooke,  and  was  well  known  to  Cookl!i*« 
tenants  in  that  character,  called  upon  the  tenants  of  the  premises  in  questi(m, 
situated  in  the  parish  of  St.  Sepulchre,  and,  in  the  presence  of  Jones,  requested 
them  to  acknowledge  him  (Pell)  as  their  landlord;    and  that  the  tenants, 
understanding  and  felievxng,  from  the  circumstance  of  Pell  being  accompanied 
by  Jones,  that  such  was  the  wish  of  Cooke,  accordingly  attorned  to  Pell,  who 
thereupon  left  orders  for  them  to  pay  their  rents  in  future  to  him.     That  hav- 
ing procured  the  attornment  of  the  tenants  in  the  parish  of  St.  Sepulchre,  Pell 
then,  in  company  with  Jones,  called  upon  the  tenant  of  premises  in  question  fai 
the  parish  of  Kmgsthorpe,  and  requested  him  to  sign  a  declaration  of  attorn- 
ment to  £.  L.  Mayor,  at  the  same  time  intimating,  that  if  he  refused  to  do  so^ 
the  sherifi^s  officer  would  take  possession  of  the  premises  under  the  elegit; 
that,  under  the  influence  of  that  statement,  and  concluding,  from  the  circum* 
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Stance  of  Pell  being  attended  by  Jones,  that  it  was  the  wish  of  Cooke  that  he 
should  comply,  he  executed  the  declaration  of  attornment  which  was  ten- 
dered to  him  for  signature,  and  which  was  in  the  handwriting  of  Cooke 
liimself. 

The  bill  then  stated  that  Cooke  and  E.  L.  Mayor  had  become  bankrupts, 
and  that  the  defendants,  Gourgain  and  Joseph  Mayor  resj)ectively,  had  been 
apiKiinted  as  their  assignees ;  and  it  charged  that  the  pliontifis  were  entitled 
to  priority,  in  respect  of  the  equitable  mortgage,  over  the  elegits  of  E.  L. 
Mayor  and  Pell,  and  those  elegits  were  invalid  and  void  as  against  the  plain* 
tiiFs ;  and  that  the  judraients  upon  which  such  elegits  were^  obtained  were 
suiifered  fraudulently,  and  without  consideration,  and  with  the  view  unjustly  to 
deprive  the  phuntiiFs  of  the  benefit  of  their  security;  and  that  the  proceedmgs 
upon  which  the  judgments  were  founded  had  been  instituted  in  pursuance  ofa 
fiaud  concerted  between  Cooke  and  E.  L.  Mayor  and  Pell,  and  with  a  view 
that  Pell  and  Mayor  might  hold  the  premises  comprised  in  the  plaintiffs^  secu* 
rity,  in  trust  for  Georoe  Cooke,  or  some  part  of  his  family,  or  for  the  joint 
b^Mfit  of  him  (£.  L.  Mayor)  and  Pell.  That  general  charge  was  followed  up 
by  a  number  of  particular  charges  to  the  same  effect 

The  bill  prayed  an  account  of  what  was  due  to  the  plaintiffs  from  Cooke; 
and  a  declaration  that  they  were  entitled,  as  equitable  mortgagees  of  the  pre* 
mipes  in  question,  to  a  priority  of  the  elegits  and  judgments  which  had  been 
obtained,  as  aforesaid,  in  the  names  of  E.  L.  Mayor  and  Pell;  and  that  such 
judgments  and  elegits  were  fraudulent  and  void  as  against  the  plaintiffs  as 
such  equitable  mortgagees ;  and  it  then  prayed  a  sale  of  the  premises^,  and  pay- 
ment of  the  proceeds  to  the  plaintiffs,  and  tnat  if  the  proceeds  should  be  insuf* 
•  fioient  to  satisfy  ttw  plaintiffs^  demand,  they  might  be  at  liberty  to  prove  for 
the  deficiency  under  Cookers  bankruptcy ;  and  that,  in  the  meantime,  a 
receiver  might  be  appointed,  and  the  defendants  restrained  from  receiving  the 
.rents  of  the  premises  comprised  in  the  plaintiffs^  security,  and  also  from  per- 
mitting Cooke  to  receive  such  rents. 

Vice-Chancellor  Wigram  having  decreed  according  to  the  prayer  of  the 
bill,  from  that  decree  the  defendants,  the  elegit  creditors,  appealed. 

MomiUy  and  WhUworth^  in  support  of  the  Vice-ChancelWs  decree.-*-lA 
«(|uity,  an  agreement  to  charge  land  with  a  debt  is  equivalent  to  an  actual 
..mortgage,  and  a  judgment  entered  up  enables  a  creditor  to  take  the  property  of 
a  debtor,  but  only  the  debtor's  property — that  is,  where  the  debtor''s  property  is 
incumbeored,  whether  by  means  of  a  legal  mortgage^  or  by  an  equitable  mort«^ 
gage,  the  creditor  can  onlv  take  the  land  subject  to  the  mortgage.  A  mort- 
gage is  a  sale,  pro  tantOy  tor  value,  and  the  mortgagee,  whether  legal  or  equit* 
ab^  has  all  the  right  and  interests  of  a  purchaser  for  value.  It  will  be  con- 
tended, on  the  other  side,  that  a  judgment  creditor  is  a  purchaser  for  value,, 
and  having,  under  the  1  &  3  Vict.  c.  110,  a  charge  upon  the  land  for  the 
amount  of  the  judgment  debt,  he  stands  in  the  same  situation  as  an  equitaUe 
mortgagee,  and  that,  when  he  may  have  obtained  possession  by  an  elegitj  by 
getting  such  a  legal  estate^  he  will  be  entitled  to  priority.    But  the  late  statute 

S'ves  the  judgment  creditor  a  general,  not  a  specific,  hen.  The  debtor  holds 
e  land  as  trustee  for  the  equitable  mortga^.  There.are  various  cases  in 
which  cestui  que  trusts  have  been  protected  agamst  the  judgment  creditor  of  the 
trustee.     {Newlands  v.  Payntevy  4  Myl.  &  Cr.  408;  (a)  Lodge  v.  Ly$elyy{by 

(a)  Neidands  y.  PoffMer  (4    M.  &  C.  40S).  (6)  Lodge  y.  Ljfsely  (4  Sim.  70).    March,  1833. 

Febraary,  1840.  —  Lord  Cottenham,  C,  decided  —A  father,  tenant  for  life,  with  remainder  to  his 

fhat  personal  chattels,  bequeathed  to  her  for  her  «m  in  tali,  joined  with  his  son  in  conveying  the 

separate  use,  but  without  the  intervention  of  any  estate  to  trustees,  in  trust  to  sell,  and  to  paj 

trustee,  cannot  be  seized  in  execution  by  a  judg-  30,000?.  to  the  father,  and  the  residue  to  the  son ; 

Meat  creditor  of  an  after-taken  husband.  and  it  was  declared  that  the  trustees'  receipts  should 
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4  Sim.  70 ;  Caaherd  v.  The  Attorney-General^  Danl.  Exch.  Rep.,  and  6  Price.)  (a) 
In  Rolleston  v.  Morton  (1  Drur.  &  Warr.  171),(5)  Lord  Chancellor  Sugden 
laid  down  the  principles  of  this  question.  The  Irish  Act  makes  the  judgment 
a  specific  charge,  which  the  English  Act  does  not.  {Shannon  v.  Bradetreei^ 
1  Sch.  &  Lef.  62.) (c)  The  equitable  rule,  that  what  has  been  agreed  to  be  done 
is  considered  as  if  actually  done,  lies  at  tl:^  root  of  this  case ;  ror  if  a  man  has 
<;harged  his  property,  it  is  the  same  as  if  he  has  actually  mortgaged  it.  A 
judgment  creditor  can  only  take  subject  to  the  charge  which  has  Men  made  hf 
the  equitable  mortgage.  The  case  of  Ca^>€rd  ▼.  7%e  Attorney-General  has  been 
approved  in  the  cases  of  Wigan  v.  Jones  (1  Bam.  &  Cress.),  (d)  and  (riles  ▼. 


be  suffidMit  dischargcB.  The  trustees  contracted 
to  sell  to  dcfenduit,  and  sfterNmrde  judgments  wen 
entered  up  against  llie  father.  Sir  L.  ShadweU, 
V.  C.  E.y  held  that  the  existence  of  the  judgments 
%M  no  objection  to  the  Htle. 
.  (a)  Casberd  v.  The  Attorney.  General  Q)anl.  Bk. 
Rep.  238).  1819.  Sir  R.  Richards,  L.  C.  B.— An 
equitable  mortgage  by  theldeposit  of  title-deeds  was 
Mtablished  against  the  Grown  under  en  extent. 
The  Lord  Chief  Baron  in  the  course  of  his  judgment 
aaid,  "  Here  the  plaintiffs  having  taken  the  deeds 
as  n  deposit,  and  beyond  all  question,  as  it  appears 
from  the  recital  in  the  bond,  as  a  security  for  the 
money,  I  conceiye  it  to  be  just  as  much  a  security 
In  equity  as  if  Mr.  Jones  had  eouTeyed  to  them  tiie 
whole  interest  he  might  have  had  in  the  estate  far 
the  security  of  their  money,  although  that  interest 
might  have  been  only  the  equity  of  redemption. 
Then  the  question  arises,  does  such  a  depesit  affect 
Hie  Crown  ?  A  good  deal  of  difficulty  has,  I  know, 
'•eeurred  in  the  consideration  of  cases  between  the 
•abject  and  the  Crown,  from  a  doctrine,  which  is 
▼ery  well  founded,  that  there  are  no  equities  against 
the  Crown.  I  felt  early  in  this  cause  that  embar- 
imssment  arose  from  that  doctrine;    the   Crown 

rmerally  thereby  cannot  be  considered  as  a  trustee, 
do  not  know,  if  the  Crown  had  possessed  the  legal 
estate  here,  how  I  could  have  dealt  with  it,  and 
Ibept  the  equitable  estate  separate  from  it  for  the 
benefit  of  the  cestui  que  trust ;  but  here  it  is  not 
80  ;  here  the  Crown  has  no  estate  at  all — ^the  estate 
'UlLS  been  passed — it  is  only  seised  into  the  hands  of 
the  Crown.  Before  the  statute  ordered  a  sale,  the 
Crown  was  to  retain  the  estate  qmoutquef  but  not 
beyond.  The  only  right  which  passed  to  the  Crown 
was  that  of  receiving  the  rents ;  the  legal  estate 
was  never  ia  the  Crown."  ..."  Now  if  you  allow 
that  the  plaintiils  are  mortgagees,  of  course  they 
are  entitled  to  be  paid  before  the  Crown,  if  their 
title  is  anterior,  for  you  take  nothing  flrom  the 
-Crown,  you  only  take  it  from  the  f^nd  which  is  tiie 
.subject  of  their  security ;  and  it  really  is  a  question, 
not  between  cestui  que  trust  and  parties,  but  be- 
tween two  parties,  one  of  whom  has  a  elear  title 
before  the  other,  unless  the  prerogative  of  the 
other  prevents  his  using  it.  Now  the  instant  that 
It  is  admitted  that  a  conveyance  of  an  equity  of 
fliedemption  would  have  been  available,  I  say  that 
an  equitable  mortgage  is  just  as  good,  for  both  of 
-them  are  interests  only  in  equity." 

(6)  RoUestan  v.  Morton  (1  Drur.  &  Warr.  171). 
December,  1841.  Sir  Edward  Sugden,  L.  C.  of 
Ireland. — In  a  bill  for  a  foreclosure  and  sale  of 
mortgage  lands,  all  the  judgment  creditors  of  the 
mortgagor  are  necessary  parties,  whether  such 
judgments  are  prior  or  subsequent  to  the  plaintiff's 
demand,  and  whether  such  judgments  form  a  lien 
on  the  legal  or  equitable  estates;  and  that  this 
doctrine  rests  on  a  perfectly  valid  foundation,  whe- 
ther referred  to  the  general  principles  of  courts  of 
equity,  or  to  the  effect  of  the  stat.  (Irish)  3  &  4 
Vict.  c.  105,  s.  22.  In  giving  judgment  the  Lord 
Chancellor  said,  **  The  Act  of  Pariiament  is  per- 


fectly dear  and  firee  from  all  ambiguity  and  dotfM. 
That  wUeh  formeriy,  by  force  of  the  Statele  «f 
Westminster,  was  «  general  charge  upon  lands, 
now  by  force  of  the  express  directions  of  this  htt 
beoones  «  specific  Ken  —  words  cannot  be  amt 
express.  If  a  ssan  has  power  to  charge  eestsda 
lands,  and  agrees  to  charge  them,  in  equity  be  hn 
actually  charged  them,  and  a  court  of  equity  ^irffi 
execute  the  obacge.  When  the  Act  of  Parii— wnt 
says  that  every  judgment  creditor  shall  have  the 
same  remedies  in  a  court  of  equity  as  he  would  be 
entitled  to  in  case  the  person  agiunst  whoss  the 
judgment  has  been  entered  had  agreed  to  chazge 
them  with  the  amount  of  that  judgment  debt-— 
whether  the  charge  be  legal  or  equitable-^he  J!U%- 
ment  becomes,  in  the  view  of  tlus  Court,  an  tq^t- 
Me  estate.  We  are  no  longer  dealing  vritb  a 
general  lien,  but  wlthn  specific  incumbraace.  That 
is  the  sasae  objection  to  making  any  puisne  IncHS- 
braneer  a  party  as  there  is  to  making  the  judgment 
creditor.  Where  are  you  to  stop  ?  As  the  Lm!d 
Chief  Justice  has  observed,  the  persons  vrlio  cfadm 
equitable  estates  under  the  marriage  settlement 
have  been  made  parties,  and  no  one  objects  to  thdr 
being  brought  before  the  Court;  the  tenant  for  We 
under  that  settlement  is  before  the  Court,  and  what 
is  the  situation  of  the  judgment  creditor  as  agalnit 
this  tenant  for  life?    The  judgment  represents  m 

{)ortion  of  that  estate ;  if,  then,  the  tenant  for  life 
s  a  necessary  party  to  this  suit,  a  fortiori  is  this 
judgment  creditor  a  necessary  party,  who  must  "h^ 
paid  his  demand  before  the  tenant  for  life  oan  derive 
any  benefit  out  of  the  estate." 

(c)  Shannon  v.  Bradstreet  (1  Sch.  &  Lef.  Hep. 
62).  Lord  Redesdale,  C— Tenant  for  life,  with  « 
power  to  grant  leases,  entered  into  an  agreement 
by  articles,  to  make  a  lease  pursuant  to  the  power; 
and  it  was  held  that  this  agreement  should  bhidlbe 
remainder-man. 

(d)  Doe  detn.  Wigan  v.  Jones  (10  Barn.  &  Cresi. 
469).  Court  of  King's  Bench,  1830.— In  1898  n 
estate  was  conveyed  to  such  uses  as  A.  B.  should 
by  deed,  &c.  appoint,  and  in  the  meantime  to  the 
use  of  himself  for  life,  with  remainder  over,    in 

1826  a  judgment  was  obtained  against  him,  and  in 

1827  he  mortgaged  this  estate,  and  appointed  the 
use  to  C.  D.  for  500  years.  After  the  execution  of 
the  mortgage-deed,  the  judgment  creditor  issued  in 
ele^t ;  it  was  held  that  his  lien  upon  the  land  was 
defeated  by  the  execution  of  the. power.  Loid 
Tenterden,  C.  J.,  in  giving  judgment,  said,  *'  Ithu 
been  established  ever  since  the  time  of  Lord  Coke, 
that  where  a  power  is  executed,  the  person  taking 
under  it  takes  under  him  who  created  the  pofTir, 
and  not  under  him  who  executed  it.  The  only  ex- 
ceptions are,  where  the  person  executing  the  power 
has  granted  a  lease,  or  any  other  interest  which  he 
may  do  by  virtue  of  his  estate,  for  then  he  is  not 
allowed  to  defeat  his  own  act.  But  suffering  a 
judgment  is  not  within  the  exception  as  an  act  dose 
by  the  party,  for  it  is  considered  as  a  proceeding  in 
wmitum,  and  thei-Uore  falls  within  the  rule." 
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Grwer  (9  Bing.  128,  and  6  Bli^,  N.  S.  277).(a)  An  elegit  will  not  affect 
the  rights  of  persons  interested  in  the  property,  which  is  in  the  custod)'  of  the 
lav,  and  the  law  will  not  take  property  from  the  owner.  {Averull  v.  Wads^ 
Lloyd  &  Goold,  25S,  261.) (6)  The  then  Lord  Chancellor  refers  to  the  case 
of  a  judgment  creditor,  and  says  that  he  has  only  a  general  lien.  (Burgh  ▼. 
J5Va«ci*,SSwanst  586  ;(c)  FinchY.TheEarlofWinchelsea,lP.  Wm8.277.)(«0 
A  defective  l^al  security  has  been  held  good  as  an  equitable  mortgage,  and  to 
take  priority  of  a  judgment  creditor.  (Prior  v.  Penpraiae^  4  Price,  99 ;(«) 
Owwith  V.  Plummety  Gilbert's  Bep.  ld.)(/)  In  the  case  of  a  judgment,  the 
money  is  not  advanced  upon  the  security  of  the  land.  In  MetctUfe  v.  Thm 
Arehbiahop  of  York  (1  Myl.  &  Cr.  54^),  (^)  an  equitable  diarge  was  held  to 


(a)  Gilts  y.  Graver  (9  Biog.  128).  House  of 
Lords,  1832. — The  goods  of  the  debtor  already 
oeuied  under  ^rit  of  fi,  fa.,  but  not  sold,  may  be 
taken  under  an  extent  in  chief  or  in  aid.  The 
judges  delivered  their  opinions,  and  Lord  Tenter- 
dns  C.  J.,  said,  "  It  bas  been  supposed  by  some, 
that  the  property  is  in  the  judgment  creditor ;  but  it 
It  perfectly  clear,  upon  consideration  of  the  subject, 
that  the  judgment  creditor  has  no  property  in  the 
Koods  while  they  remain  in  the  hands  of  the  sheriff. 
If  the  shenff  executes  the  process  of  the  court  and 
makes  a  bill  of  sale  to  the  plaintiff  in  the  action, 
tiien  the  judgment  creditor  obtains  the  property  ; 
but  until  that  is  done,  while  the  goods  are  in  the 
possesaion  of  the  sheriff,  they  are  in  the  custody  of 
the  law,  but  still  remain  the  property  of  the  debtor, 
to  whom  they  originally  belonged."  And  Mr.  Jus- 
tice Patteson  said,  "  It  is  undoubtedly  true  that  the 
aheriff  does  by  seizure  acquire  a  special  property  in 
the  goods.  He  may  maintain  trespass  or  trover  for 
tiiem ;  he  is  answerable  to  the  creditor  if  they  be 
reaonad ;  and  he  is  bound  to  sell  them.  But  on 
fUl  consideration,  it  appears  to  me  that  tliis  pro- 
perty, vested  in  the  sheriff  by  seizure,  is  merely 
timt  which  results  from  his  being  the  appointed 
offieer  of  the  law,  and  to  enable  him  to  sell  the 
goods  and  raise  tiie  money,  not  that  thereby  the 
property  is  taken  out  of  the  debtor.  The  gooda  are, 
m  substance,  in  cttstodtd  legit;  the  seizure  made  by 
the  oflScer  of  the  law  is  for  the  benefit  of  those  who 
are  by  law  entitled ;  it  is  made  against  the  will  of 
the  debtor,  and  no  property  is  tranaferred  by  any 
act  of  his  to  the  sheriff"  (p.  139). 

(b)  AveraU  y.  Wade  (Llo.  &  Goo.  Rep.  352). 
Feb.  1835.  Sir  £.  Sugden,  C— A  person  seised  of 
several  estates,  and  indebted  by  judgment,  settled 
one  of  the  estates  for  valuable  consideration,  with 
a  eovenant  against  incumbrances,  and  subsequently 
acknowledged  other  judgments ;  it  was  held  that  the 
prior  judgments  should  be  thrown  altogether  on  the 
QHseHled  estates,  and  that  the  subsequent  judgment 
creditors  had  no  right  to  make  the  settled  estate 
sontrfbute. 

(e)  Burgh  v.  Francis  (3  Swaast.  536),  in  note  to 
Prewry  v.  Thatker,  26  Car.  2,  Deo.  1679,  fh>m 
Lord  Nottingham's  MSS.—**  A  mortgage  in  fee  vras 
defective  for  want  of  livery.  The  heir  after  the  death 
of  the  Anther  offers  to  pay  the  money,  but  upoa 
flaw  of  the  defect  in  the  deed  retracts,  and  then  is 
SBsd  by  his  fiither's  creditors  as  heir,  and  pleads 
fitna  prteter  the  mortgage  lands ;  so  the  creditors 
by  bond  have  judgments  which  relate  to  the  first 
day  of  Hilary  Term,  1670,  but  in  truth  were  after 
tile  teste  and  service  of  a  subpana^  though  before 
Via  return  of  it.  I  decreed  the  heir  to  make  a  convey- 
ance to  the  mortgagee  according  to  his  father's 
eovenant  for  further  assurance,  and  that  he  should 
hold  till  redemption,  discharged  of  those  judg. 
meats ;  wherein  I  did  not  rely  upon  the  legal  notiee 
of  Us  pendens  J  but  held  the  heir  in  this  case  to  be  a 


trustee  of  the  land  descended,  which  was  charged 
with  the  equity  of  the  mortgage,  but  could  not  be 
iaoumbered  by  the  heir ;  for  a  purchaser  witiumft 
notice  of  the  trust  may  be  free,  but  an  ineumbrano* 
is  not  like  a  sale." 

(d)  Fiauh  t.  TksBari  qfWvuhdsea  (l  Peers  WUp 
liams,  277).  Trinity  Term,  1715. — One  agrees,  for  a 
valuable  consideration,  to  convey  lands  to  J.  S.  and 
afterwards  confesses  a  judgment  to  J.  N.  If  th0 
consideration  paid  by  J.  S.  be  anyways  adequate 
to  the  value  of  the  land,  it  binds  the  land  in  equity, 
and  shall  defeat  the  judgment.  Lord  Cowper,  C., 
said,  *'  Articles  made  for  a  valuable  coiisiderfUion| 
and  the  money,  will,  in  equity,  bind  the  estate  ana 
prevail  against  any  judgment  creditor  mssne  be- 
twist  the  articles  and  the  conveyance;  but  this 
must  be  where  the  consideration  paid  is  somewhat 
adequate  to  the  thing  purchased." 

(c)  Prior  v.  Penj^oiss  (4  Price,  99).  May,  1817, 
Ex.-^Demurrer  by  a  judgment  creditor  to  a  hUl 
for  an  injunction  to  restrain  him  from  taking  out 
ezeotttioa,  on  his  judsment,  against  an  estate  soM 
before  he  obtained  judgment,  and  ineffectually  con- 
veyed to  the  purchaser  (the  plaintiff),  whereby  the 
legal  estate  descended,  since  the  date  of  Ms  judg* 
ment,  to  the  heir-at-law,  overruled. 

(/)  Oxwiih  V.  PhLmmer  (Gilbert's  Rep.  13). 
Hilary  Term,  7  Anne. — Lord  Covrper,  C,  is  re- 
ported to  have  said,  in  his  judgment  in  this  ease, 
"  'Tis  generally  true  that  law  and  equity  together 
shall  prevail  against  equity  only ;  but  then  it  is  with 
this  distinction,  that  the  equity  that  goes  aUa|r' 
with  the  law  is  of  the  same  nature,  and  as  strong  a» 
the  other  equity." 

iSl)  Metcalfe  v.  The  Arthbishop  of  York  (1  MyU. 
&  Cr.  547).  Nov.  1836.  Lord  Cottenham,  C— 
In  the  year  1803  the  Act  43  Geo.  3,  c.  84,  repealed 
the  Act  13  Eliz.  c.  20,  which  prohibited  the  charg- 
ing of  benefices.  In  the  year  1817f  the  Act  43. 
Geo.  3  was  repealed,  and  the  effect  of  sueh  repeal 
was  to  revive  the  Act  of  Elizabeth.  In  the  year 
1811,  an  incumbent  duly  charged  his  then  present 
benefice  with  an  annuity,  and  covenanted,  that  if  be 
should  afterwards  be  preferred  to  any  other  bene- 
fice, he  would  fully  charge  the  same  with  the  an- 
nuity. In  the  year  1814  the  incumbent  ^vas  pre* 
ferred  to  another  benefice,  but  no  legal  charge  upon 
It  was  executed  until  the  year  1818.  It  vias  held, 
in  the  court  bek>w,  and  upon  appeal,  that  the  deed 
of  1811  constituted  a  gomi  equitable  charge,  which 
attached  upon  the  new  benefice  as  soon  as  it  was 
acquired,  lliere  being  present  incumbFanoers,  an 
order  for  a  receiver  was  made  at  the  hearing,  and 
afllrmed  on  appeal.  In  his  judgment,  his  Lordship 
said:  **Tht  defendants  say,  that  the  Vice-Chan- 
celior  has  ordered  the  defendants  to  account  for 
what  they  have  received  from  the  vicarage,  under 
their  judgment  and  sequestration,  although  the 
Court  of  King's  Bench  ordered  the  plaintiff  to  pay 
tiiem  what  he  had  reeeived ;  but  I  am  of  opinioa 
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affect  a  new  benefice  in  priority  to  a  judgment.     Lord  Cottenham,  in  gii 
judgment,  said :  "  The  Court  of  King's  Bench  has  only  to  deal  with  lc_ 
judgments  and  executions,  and  finding  that  the  plaintifTs  judgment  could   not 

Srevail  against  that  of  the  defendants,  it  gave  effect  to  d\e  judgment  of  the 
efendants  accordingly.     This  Court,  however,  does  not  deal  with  those  l^al 
judgments ;  but  finding  that  the  plaintiff  had  an  eauitable  title,  prior  to  uie 
defendants'  judgment,  of  which  equitable  title  the  defendants  had  notice,  and 
that  the  plaintiff,  having  such  equitable  title,  was  actually  in  possession^  of 
which  he  was  deprived  by  force  of  the  defendants*  legal  title,  most  pioperljr 
makes  the  defendants  account  for  what  they  have  so  taken,  adversely,  from  the 
property,  to  the  proceeds  of  which  the  then  plaintiff  certainly  was  entitled ;  for 
although  the  plaintiff  was  in  possession  under  a  supposed  legal  title,  which 
provedto  be  invalid,  yet,  as  he  had  an  equitable  charge,  and  was,  in  fact,  in  poo- 
session,  the  defendant  and  those  claiming  through  him,  with  notice  of  the  {daki- 
tiff 's  title,  cannot,  in  this  court,  be  permitted  to  recall  what  the  plaintiff  has  bo 
received,  or  to  assert  a  title  to  receive  the  profits  of  the  property  charged  after 
the  equitable  incumbrancer  has  asserted  his  title  to  such  receipt.^    So  in  JVilm 
Joughby  v.  WilUmghby  (1  Term  Rep.),  (a)  the  getting  in  an  outstanding  legal 
estate  was  held  not  to  affect  an  equitable  mortgagee*  All  contracts  on  marriage 
articles,  &c.,  will  be  set  aside,  if  a  subsequent  judgment,  followed  by  an  degU^ 
be  held  to  override  an  express  and  equitable  charge  or  interest. 

The  LORD  CHANCELLOR.— Do  the  other  side  rely  on  the  judgment 
operating  as  a  general  charge  on  the  principal  of  the  estate  P 

Romifly, — They  contendtliat  by  means  of  the  degii  they  get  a  specific  lien. 
The  18th  section  of  1  &  S  Viet.  c.  110,  on  which  they  rely,  is  in  these  terms  :— 
^^  That  a  judgment  entered  up  shall  operate  as  a  charge  upon  all  lands,  tene- 
ments, rectories,  &c.,  of  or  to  which  such  person  shall,  at  the  time  of  entering 
up  such  judgment,  or  at  any  time  afterwards,  be  seised  or  possessed,  and  shafi' 
be  binding  as  against  the  person  against  whom  judgment  shall  be  so  entered 
up,  and  against  all  persons  claiming  under  h\x^  after  such  judgment ;  and  that 
every  such  judgment  creditor  shall  have  such  and  the  same  remedies  in  a  court 
of  equity  against  the  hereditaments  so  charged  by  virtue  of  this  Act  as  he 
would  have  been  entitled  to  in  case  the  person  against  whom  such  judgment 
ahall  have  been  so  entered  up  had  power  to  charge  the  same  hereditaments,  and 
had,  by  writing  under  his  hand,  agreed  to  charge  the  same  with  the  amount  of 
such  judgment  debt."  That  leaves  the  law  as  it  was  before ;  it  gave  the  judg- 
ment creditor  facilities  for  obtaining  what  he  had  before — ^possession  of  the 
debtor'^s  estates,  subject  to  prior  charges.  The  question  came  before  the  Vice* 
Chancellor  of  England  on  a  motion  for  the  appointment  of  receiver ;  and  on  an 
appeal  to  Lord  Cottenham,  that  learned  judge  was  supposed  to  have  been  of 

Ihatthit  direction  was  perfectly  correct.  TheC!ourt  lo^ng  decision  in  this  case:— "If  a  snbacqne&t 
of  Kiog's  Bench  had  only  to  deal  with  legal  jndg-  parchaser,  or  mortgagee,  hasnotiet  of  a  former  pur- 
meats  and  executioDSf  and  finding  that  the  plain*  chase  or  incunbrance,  he  shall  not  avail  himself  of 
tiff's  judgment  could  not  prerall  against  that  of  an  assignment  of  an  old  outstaadiog  term,  prior  to 
the  defendants,  it  gave  effect  to  the  judgment  of  both,  in  order  to  get  a  preference.  But  if  he  had 
the  defendants  accordingly.  This  Court,  however,  no  notice  of  such  prior  purchase  or  incumbrance, 
does  not  deal  with  those  legal  judgments ;  but  find-  and  has  the  first  and  best  right  to  call  for  the  legal 
ing  that  the  plaintiff  had  an  equitable  tiUe  prior  to  estate,  then,  if  he  gets  an  assignment  of  it,  a  court 
the  defendants'  judgment,  of  which  equitable  title  of  equity  will  not  deprive  him  of  his  advantage.  II 
the  defendants  bad  notice,  and  that  the  plaintiff,  a  second  mortgagee  lend  his  money  upon  an  estate, 
having  such  equitable  title,  was  actually  in  posses-  upon  which  there  is  an  old  outstanding  term,  and 
sion,  of  which  he  was  deprived  by  force  of  the  de-  has  notice,  at  the  same  time,  of  a  certain  incum* 
fendants'  legal  title,  most  properly  makes  the  de-  braoce,  prior  to  his  own,  the  prior  incumbrancer  has 
fendants  account  for  what  they  have  so  taken,  the  best  right  to  call  for  the  legal  estate,  and  to 
adversely,  from  the  property,  to  the  proceeds  of  satisfy  himself  of  any  other  incumbrances  upon  the 
vhich  the  plaintiff  was  entitled.'*  estate,  although  such  other  incumbrances  were  not 
(a)  WUloughby  v.  WUUmghby  (1  Term  Rep.  763).  known  to  the  second  mortgagee  at  the  time  h0 
wie  19, 1787.— liord  Hardwicke,  C,  gave  the  foi-  advanced  his  money." 
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opinion  that  the  judgment  creditor  is  entitled  to  priority  over  the  equitable 
mortgagee.  {Whitwarih  v.  Gaugain,  Cr.  &  Ph.  325.)  (a)  This  is  referred  to 
in  Langton  v.  Horion  (1  Hare).  (6)  The  Vice-chancellor,  on  the  hearing  of 
this  cause,  said  that  all  he  understood  Lord  Cottenham  to  say  was,  that  he 
would  not  decide  this  question  upon  an  interlocutory  application.  The  statute 
does  not  make  the  law  differ  from  its  state  before  tlie  Act. 

The  LORD  CHANCELLOR.— You  referred  to  one  statute  only. 

JBomi%.— The  other  statutes  merely  carry  out  the  objects  of  the  first ;  they 
are,  9  &  S  Vict.  c.  11,  and  8  b  4  Vict.  c.  82.  One  view  put  to  the  Court  was, 
that  suppose  two  judgments  bad  been  obtained  simultaneously,  would  theri^ht 
to  the  property  have  been  obtained  by  the  creditor  getting  an  elegit  f  But  t£at 
comes  round  to  the  simple  question  of  whether  the  property  taken  was  the  pro* 
perty  of  the  debtor  at  toe  time  it  was  so  taken. 

The  LORD  CHANCELLOR.~If  two  perscms  purchase  a  specific  pro- 
perty, the  person  who  gets  the  l^al  estate  will  have  the  best  right  to  the  pro- 
perty* You  draw  a  distinction  that  a  judgment  creditor  will  only  take  subject 
to  me  equitable  mortgage. 

WhUworthf^TlhQ  eugii  passes  only  what  the  debtor  had.  {Skeeles  v. 
Skearleyj  3  MyL  &  Cr.  IIS).  (c)  The  Question  whether  a  judgment  and  elegit 
cocdd  be  superseded  by  the  execution  oi  a  power  was  agitated  in  Scrape's  case 
(10  Coke,  Rep.  1486).  (€2) 

J.  Russell,  fValker,  and  Terrelh  for  the  iudgment  creditors,  contended  that 
fudgments  were  prior  charges  to  an  equitable  mortgage.  This  case,  on  motion 
t>efi3re  Lord  Cottenham,  was  an  express  authority  for  that  position.  His  Lord«» 
ship  in  his  judgment  said^  <>  Looking  to  the  case  made  by  the  hill,  which  prays 


dO  WMtioorthir.  aaugtdn  (Craig  flt  P)ifl.  9)5). 
Jvnei  1841, — Ufon  a  motion  for  a  reoeiYer  in  Uiis 
eaiue,  Lord  Cottenham,  C,  dlieharped  an  order  by 
thi- Vloe-CSbaiioeUor  for  s  ncdtett  npoa  tlie  groand 
that  the  cbargea  of  fraud  and  collaaion  were  not 
made  out  against  the  parties  who  had  obtained  poi- 
setrioa  under  tho  elegitt  and  that  tba  qneaUoa 
whaiher  the  ptadnUffs  watt  entitled  to  arioHty  over 
the  defendants,  independentlj  of  these  charges,  was 
not  bpttL  to  them  in  the  than  state  of  the  record, 
inasmnch  as  it  was  dear,  from  the  frame  of  the  biU, 
that  the  claim  of  the  plaintiif  did  not  profess  to  be 
foonded  npon  any  snch  ground.  In  giying  Jndg- 
msafc^  Lord  Cottenhaok  said»  **  It  was  attempted  to 
be  said  that,  independently  of  the  qnestion  of  fraud, 
the  plaintiff  had  by  law  a  preferable  title  to  tha 
deibiMiants.  .  .  It  is  clear  that  that  ianot  the  ground 
on  which  the  bill  was  filed.  It  is  quite  snificient  for 
the  present  purpose  to  say  that  that  Is  not  the  case 
made.  .  .  I  should  haye  requirad  a  great  deal  mora 
to  satisfy  me  of  the  validity  of  the  equity  before  I 
could  have  interposed  by  interlocutory  order; 
because  I  find  these  defendants  in  possession  of  a 
legal  title,  although  not  to  all  intents  and  purposes 
an  estate,  yet  a  right  and  interest  in  the  land  which, 
utfder  the  authority  of  an  Act  of  Parliament,  they 
had  a  right  to  hold,  the  ekgii  being  the  ereature  cf 
an 'Act  of  Parliament;  and  therefore  they  have  a 
parliamentary  title  to  hold  the  land,  as  against  all 
persons,  unless  an  equitable  case  can  be  made  out, 
to  induce  this  Court  to  interfere." 

(6)  Langton  ▼.  Barton  (1  Hare,  549).  June, 
1843.  Before  Sir  Jas.  Wigram,  Y.  C— A  deed  of 
assignment,  by  way  of  mortgage,  of  aship,  together 
with  her  tackle  and  appurtenances,  and  all  oil, 
head-matter,  and  other  cargo,  which  might  be 
caught,  or  brought  home  in  such  ship,  is,  as  against 
the  assignor,  a  valid  assignment  in  equity,  as  well 
of  the  future  cargo  to  be  taken  during  the  partieular 


t«yage,  as  of  the  cargo  (if  any)  which  existed  at  tha 
time  of  the  assignment. 

th^  ship  was  on  her  Toyage  at  the  time  of  tha 
Milgnaent ;  the  parties  aent  notice  of  the  assign*  : 
meat  to  the  master  of  the  ship;  and  the  master 
deUyered  up  possession  of  the  ship  and  cargo  to  tht 
miMtgagees,  issmediatdy  after  her  return  from  tha 
Tpyage.  His  Honour  held,  that  the  equitable  titla 
of  the  mortgagees  to  the  cargo  was  perfected,  and 
eould  not  be  defeated  by  a  Judgment  creditor  of  the 
assignor,  who  afterwards  sued  out  a  writ  of  ^./a., 
and  proceeded  to  take  the  ship  and  cargo  in  ezetni* 
tloo. 

(e)  SkeOei  t.  ghearley  (3  Myl.  &  Craig,  lift)* 
November,  1837.  Lord  Cottenham,  C— When  an 
estate  is  limited  to  such  uses  as  the  purchaser  shall 
appoint,  and  sabjaot  thereto,  to  the  usual  usea  to 
bar  dower,  an  appointment  made  under  the  power 
will,  in  equity  as  well  as  at  law,  overreach  any 
judgments  which  may,  in  the  meantime,  have  beea 
entered  up  against  the  purchaser ;  and  the  circum* 
stance  that  the  appointee  takes  with  notice  of  tha 
judgments,  will  make  no  difference  in  this  respect. 

(a)  Serope's  case ;  Bridges  v.  Scrope  and  Others 
(10  Coke,  1436).  Mich.  Term  (10  Jac.  l).— S.,  in  a 
covenant  to  stand  seised,  reserved  to  himself  a'power 
of  revocation,  by  writing  indented  under  his  hand 
and  seal,  subscribed  in  the  presence  of  three  wit- 
nesses, and  of  appointing  new  uses,  &c.,  by  the 
same,  or  any  other  writing,  signed,  &c.  as  above ; 
afterwards,  by  indenture  subscribed  in  the  presence 
of  three  witnesses,  he  covenanted  to  stand  seised  of 
the  same  lands  to  other  uses.  Resolved,  though 
there  is  no  express  declaration  of  any  intention  to 
revoke  the  former  uses,  the  conveyance  shall  enure, 
first,  as  a  revocation  of  the  former  uses,  and  se« 
oondly,  as  a  declaration  of  new  uses.  All  circum- 
stances prescribed  by  the  proviso  must  be  observed 
in  the  second  indenture. 
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that  the  elegits^  and  the  Droceedings  which  led  to  them,  may  be  dedaisd 
fraudulent  and  void,  I  am  Dound  to  say  that,  as  the  evidence  now  stands,  that 
case  is  not  so  made  out  as  to  justify  the  Court  in  interfering  with  the  defends 
ants'  legal  title.  In  the  ai^ument,  however,  at  the  bar,  a  totally  different  turn 
was  given,  or  attempted  to  be  given,  to  the  plaintiffs'  case.  It  was  attempted 
to  be  said  that,  independently  of  the  question  of  fraud,  the  plaintiffs  had,  hj 
law,  a  preferable  title  to  the  defendants.  Now,  if  that  be  so,  it  is  quite  imma- 
taial  to  the  plaintiffs  whether  the  degits  were  fraudulent  or  not.*"  ^^  I  abovld 
have  required  a  great  deal  more  to  satisfy  me  of  the  validity  of  that  equky 
before  I  could  have  interposed  by  interiocutory  order ;  because  I  find  these 
defendants  in  possession  of  a  legal  title,  although  not  to  all  intents  and  purposes 
an  estate^  yet  a  right  and  interest  in  the  land,  which,  under  the  authority  of  an 
Act  of  Parliament,  they  have  a  right  to  hold,  the  degii  being  the  creature  of 
the  Act  of  Parliament,  and  therefore  they  have  a  parliamentary  title  to  hold  the 
land  as  against  all  persons,  unless  an  equitable  case  can  be  made  out  to  induee 
this  Court  to  interfere."  This  is  an  estate  on  which  an  ejectment  may  be 
maintained.  In  Casberd  v.  The  Attorney-General  theire  was  a  contest  of 
equities,  the  legal  fee  being  outstanding  and  a  term  in  trustee  for  the  Crown 
debts. 

The  LORD  CHANCELLOR.— The  Chief  Baron  put  that  point  on  the 
character  of  the  Crown ;  that  the  Crowii  cannot  be  a  trustee,  and  the  case  was 
expressly  decided  on  that  point. 

Walker. — That  leaves  the  circumstances  of  this  case  untouched.  The  case 
of  Metcalfe  v.  The  Archbishop  of  York  puts  the  decision  on  notice  of  the 
equitable  charge,  that  is  the  care  of  a  superior  equity. 

The  LORD  CHANCELLOR.— Here  notice  is  proved,  and  is  admitted  in 
the  answer. 

Walker, — ^But  for  notice,  the  very  <}uestion  would  have  arisen  which  occurred 
in  Langton  v.  Horton.  The  opimon  there  expressed  by  Vice-ChanoeUor 
Wigram  is  an  extrajudicial  one.  There  the  equitable  mortgagee  had  got  the 
legfu  title. 

The  LORD  CHANCELLOR. — ^According  to  your  argument,  a  judgment 
creditor  might  always  defeat  an  equitable  mortgagee ;  this  would  render  an 
equitable  mortgagee  not  worth  much. 

Walker. — The  question  is,  what  the  Act  of  Parliament  has  given  to  him ; 
whether  a  prior  equitable  mortgagee  has  a  better  equitable  title  than  a  judgment 
creditor.  The  Vice-Chancellors  judgment  resolves  itself  into  this,  that  a 
debtor,  having  converted  himself  into  a  trustee,  cannot,  by  permitting  judgment 
to  be  recovered  against  him,  affect  the  trust  estate;  and  that  an  equitable 
mortgagee  stands  m  precisely  the  same  situation  as  a  oeaiui  que  truet  But 
there  is  no  analogy  between  the  case  of  a  cestui  que  trust  and  a  trustee  and 
an  equitable  mortgagee  and  mortgagor.  Time,  for  instance,  runs  in  the  latter 
case,  which  it  will  not  do  in  the  former ;  so  rents  are  not  accounted  for  by  the 
mortgagor,  but  a  trustee  must  hand  them  over.  A  judgment  creditor  who  ha* 
maturea  his  judgment,  by  elegit,  into  an  estate,  is  in  the  same  situation  as  ai^ 
other  holder  of  a  legal  estate. 

The  LORD  CHANCELLOR— He  has  an  equitable  charge  on  the  lands. 

Walker. — He  may  proceed  at  law. 

The  LORD  CHANCELLOR.— Does  he  take  more  under  a  general  lien 
than  an  equitable  mortgagee  does  ? 

Walker. — When  the  judgment  creditor  has  levied  particular  lands,  he  is 
entitled  to  hold  them  until  his  debt  is  satisfied. 

The  LORD  CHANCELLOR.— Doep  ^hat  carry  it  further  than  a  general 
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lien  ?  The  question  is,  to  what  extent  the  equitable  title  of  the  judgment 
creditor  goes ;  whether  to  all  the  lands  except  the  lands  covered  by  the  equit- 
able mortgage.  When  he  gets  the  l^al  estate,  it  will  go  as  far  as  the  lien 
goes.  You  say  all  this  rests  merely  in  a^eement,  and  when  the  agreement  is 
eompleted,  it  enures  according  to  the  previous  contract. 

Walker.-^^ln  case  of  conflicting  judgmoit  creditors,  the  one  who  first  matures 
his  judgment  of  eleait  would  prevail.  This  is  simply  a  conflict  of  equities,  and 
the  ju<^ment  creditor,  having  obtained  a  legal  estate,  has  priority.  The  judg- 
ment creditor  has,  by  the  effect  of  the  late  Act,  a  statutable,  equitable  mort- 
gage. (Plumb  v.  Fhiii^  St  Anstr.  48S.)  (a)  Gilbert,  in  Forum  Romanum, 
4S0 — ^a  defective  mortgage  to  B«  *^  A.,  being  in  possession  of  the  legal  estate, 
gave  a  bond  and  warrant  of  attorney  to  C,  on  which  he  recovered  a  judgment. 
S.  could  not  have  relief  in  equity  against  C.^  In  page  2S8  (6)  he  puts  the  case 
hi  a  diflerent  way. 

The  LORD  €HANC£LLOR.^The  opinion  of  Gilbert  is  against  you,  as 
expressed  in  p.  ^^ ;  that  is  directly  against  your  argument. 

Walker. — JHe  puts  that  upon  a  defective  livery,  and  says  the  party  could 
thereby  become  a  trustee. 

The  LORD  CHANCELLOR.— He  draws  a  distinction  between  an  equit- 
able charge  of  land  and  a  judgment  creditor. 

Walker, — The  judgment  creditor  takes  what  his  contract  gives  him. 

The  LORD  CHANCELLOR.— What  was  the  nature  of  the  debt  on 
which  the  judgment  was  recovered  ? 

RomiUy. — A  mere  personal  debt. 

Walker  referred  to  Marsh  v.  Lee  (2  Vent.  887).  (c)     When  the  judgment 


(a)  Plumb  V.  TWU  (2  Antftnitber,  482).  Orart 
of  Exchequer,  January,  1791. — ^Title-deeds  ware 
dqwsited  as  a  security  for  money ;  the  defendant,  a 
cmitor  of  the  mortgagor,  fiearing  his  immediate 
inaolTcncy,  took  a  conyeyance  of  the  same  premises, 
without  notice  of  the  hienmbrance.  This  was  held 
good.  Eyre,  C.  B.,  in  his  judgment,  said,  ''  It  is 
now  fully  settled,  that  a  deposit  of  title-deeds  as  a 
Seeurity  for  a  debt  does  amount  to  an  equitable 
mortgage.*'  After  considering  the  evidence  as  to 
oonstructive  notice,  the  Chief  Baron  proceeded: 
*' With  respect  to  the  general  question,  the  effect  of 
lesring  the  title-deeds  in  the  hands  of  themort- 
gagor,  the  most  Intelligible  rule,  and,  in  my  o)^- 
nion,  the  most  agreeable  to  justice,  would  bare  been 
•  to  say,  that  if  a  man  takes,  as  his  security  for  bis 
mortgage,  a  single  deed,  and  leaves  Uie  otber  deeds 
In  the  ^nds  of  the  mortgagor,  so  as  to  enable  him 
to  commit  a  fraud,  he  dmll,  in  all  such  cases,  be 
postponed,  without  reference  to  the  quantity  of 
pains  or  diligence  which  he  exercised  to  obtain  the 
'  title-deeds ;  for,  whether  the  pains  be  more  or  less, 
the  mischief  is  the  same,  and  if  I  had  found  the  rule 
so  laid  down,  I  should  have  been  perfecUy  satisfied." 

.  .  .  "In  the  present  case,  all  the  negligence  or 
all  the  activity  in  the  world  would  have  left  the 
defendant  in  exactly  the  same  situation  in  which  he 
how  is.  He  took  this  mortgage  as  the  only  secu- 
rity he  could  get;  if  it  was  already  mortgaged,  he 
was  only  where  he  was  before ;  he  seises  it  as  a 
l^ank — to  save  something,  for,  as  a  second  moft- 

tse,  it  was  worth  something." 

(6)  Gilbert's  Forum  Romanum,  pp.  229-^330.-^ 

The  Court  of  Equity  vriU  not  suffer  the  person 
Ihat  originally  lent  upon  the  security  of  land,  to 
have  the  security  destroyed  by  one  that  did  not  lend 
tipon  that  security,  since  a  court  of  equity  would 
not  let  a  subsequent  lender  on  the  land,  with  no- 
tice, destroy  or  take  place  of  such  defective  convey- 
ftnce ;  andif  auch  defective  mortgagee  had  thedeedg, 


the  tecond  lender  must  necessarily  have  notice, 
since,  vrithout  the  deeds,  a  title  could  not  be  made 
out  to  the  second  lender ;  and  the  bond  ereditar 
coming  in  on  the  personal  security,  to  whoa  no 
notice  could  be  given,  and  whose  personal  security  did 
not,  in  its  own  nature,  require  a  sight  of  the  dcedfe, 
ought  not,  therefore,  to  be  In  a  better  condition 
than  a  second  mortgagee  coming  in  with  notice." 

(t)  Marth  v.  Lee  (2  Ventris,  337).  Trin.  Term, 
22  Car.  2.— £.,  being  seised  of  the  manor  of  W.  and 
of  the  manor  of  M.,  in  1649  mortgaged  part  of  the 
manor  of  W.  to  B.  for  1,0002.  Afterwards,  In 
I6fi6,  he  acknowledged  a  statute  to  B.  of  800{.,  fer 
the  payment  of  400{.  Afterwards,  in  1662,  E.  mort- 
gaged both  these  manors  to  Mrs.  D.  for  7,0007. 
Afterwards,  in  1665,  £.  mortgaged  the  manor  of 
W.  to  Lee  for  2,000<.,  Lee  having  no  notice  of  the 
former  mortgages.  But  afterwards  Lee,  coming  to 
hare  notice  of  the  mortgage  to  Mrs.  D.,  purchased 
in  the  two  incumbrances  to  B.,  viz.,  the  mortgage 
of  part  of  the  manor  of  W.  and  the  statute.  M  arsn, 
the  executor  of  Mrs.  D.,  sued  Lee,  who  pleaded  Hhid 
whole  matter.  It  was  held  by  the  Lord  Keeper, 
assisted  by  Hale,  C.  B.,  and  Rainsford,  J.,  that  Leo 
might  make  use  of  these  incumbrances  to  protect 
his  own  mortgage ;  for  they  said  that  he  hud  boUi 
law  and  equity  in  him.  It  was  agreed  that  the 
lands  were  extended  upon  the  statute  at  the  third  part 
of  the  true  value.  Now,  at  common  law,  the  concea- 
sor  must  bring  a  teire/aeias  ad  computanduMf  aa  in 
4  Co.  696.  But  then  the  concessee  shall  not  account 
according  to  the  true  value,  but  according  to  the 
extended  value,  and  also  for  the  whole  statute ;  and 
if  the  concessee  is  satisfied  by  the  extended  value, 
and  also  for  the  whole  statute,  or  if  the  concesaor 
vrill  pay  down  the  rest  of  the  money  which  is  behind, 
with  damaees,  he  shall  also  recover.  But  if  the 
coneessor  will  sue  the  concessee  in  a  court  of  equity, 
then  be  shall  bring  him  to  account  for  what  he  has 
received  of  the  profits  above  the  extended  value. 
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creditor  has  fixed  upon  specific  lands^  by  his  leffal  process,  he  has  no  priority 
over  mere  equitable  incumbrancers.  {HaveriTl  v.  Wade^  1  MoUoy,  667; 
and  1  Lloyd  &  Goold,  9&%.)  In  this  case  the  defendants  are  standing 
on  the  defensive,  not  seeking  relief.  The  judgment  creditor  acquires  a 
chattel  interest ;  and  the  case  of  Neate  v.  The  Duke  of  Marlboraugk 
(8  Myl.  &  Cr.  407)  {a)  shews  what  a  different  position  a  judgment  cre- 
ditor IS  in  before  and  after  an  elegit.  {Lord  Dillon  v.  Plaekett,  £  Bligh^ 
N.  S.  241.)  (6)  The  cases  cited  on  the  other  side  depend  on  their  special 
circumstances,  and  have  no  application  to  this  case,  where  the  defendants  rdiy 
on  a  legal  estate,  not  on  a  mere  lien.  {Tayhr  v.  Wheeler^  2  Vernon,  565.)  (c} 
Finch  V.  Lord  Winchebea  {suprit)  is  a  case  in  the  defendant's  favour.  There 
a  judgment  creditor  was  preferred  to  the  parties  claiming  nnder  an  executory 
contract.  It  shews  that  an  equitable  interest  will  not  prevail  as  against  a  suIh 
sequent  judgment  creditor,  unless  the  person  having  the  legal  estate  has  been 
efl^ually  converted  into  a  trustee  by  the  contract.    (22  Viner's  Abr.)  (rf) 


(a)  Neate  t.  The  Ihtke  qf  Marlborough  (3  Myl.  & 
Cnig,  407).  Jan.  1838.  Lord  Cottenham,  C— A 
jadgment  creditor  who  desires  to  dnforee  his  gecaritf 
against  his  debtor's  equitable  ipterest  in  freehold 
estate  by  a  bill  la  equity  must  previously  sue  out  an 
eiUgitf  and  if  Ms  bill  does  not  sllege  that  be  liaidons- 
80,  it  is  demurrable.  1  a  p.  4 17,  JUord  Cottealiaia  k . 
reported  to  have  said,  *'  Itis  not  correct  to  say  that, 
according  to  the  usual  acceptation  of  the  term,  the 
creditor  obtains  a  liea  by  yirtue  of  hia  Judgment.  If 
he  had  an  equitable  lien,  be  would  have  a  right  to 
come  here  to  have  the  estate  sold ;  bat  he  has  no 
tnch  rigfat.  What  gives  a  judgment  creditor  a  right 
against  the  estate  is  only  an  Act  of  Parliamoit  (IS 
£d.  1|  c.  18) ;  for,  independently  of  that  he  has  none. 
The  Act  of  Parlisment  gi?es  him,  if  he  pleases,  an 
option  by  the  writ  of  elegit — the  very  name  implying 
that  it  is  an  option— which  if  he  exercises  he  is  enti- 
tled to  have  a  writ  directed  to  the  sheriff  to  put  hiqa 
in  possession  of  a  moiety  of  the  lands.  The  effect 
of  the  proceeding  under  the  writ  is  to  give  to  the 
creditor  a  legal  title,  which,  if  ao  impediment  pre- 
vent him,  he  may  enforce  at  law,  by  ejectment.  If 
there  be  a  legal  impediment,  he  then  comes  into  thia 
court,  not  to  obtain  a  greater  benefit  than  the  law^* 
that  is,  the  Act  of  Parliament — has  given  him,  bat 
to  have  the  same  benefit  by  the  process  of  this  court 
which  he  would  have  had  nt  law,  if  no  legal  impe^- 
ment  had  intervened.  How,  then,  can  there  be  a 
better  right ;  or  how  can  the  judgment  which*  jper 
se,  gives  the  creditor  no  title  against  the  law,  be 
cpnsidered  as  giving  him  a  title  here  ?  Suppose  he 
never  sues  out  the  writ,  and  never,  therefore,  exer- 
cises his  option,  is  this  Court  to  give  him  the  benefit 
of  a  lien  to  which  he  has  never  chosen  to  assert  his 
right  ?  This  Court,  in  fact,  is  doiog  neither  more 
nor  less  than  giving  him  what  the  Act  of  Parliament 
and  an  ejectment  would,  under  other  circumstancea* 
have  given  him  at  law. 

(b)  Lord  Dillon  v.  Plaskett  (2  Bligh,  N.  S.  241). 
House  of  Lords,  1828.— D.  having  an  estate  for  life 
in  lands  in  Ireland  and  England,  assigned  them  to 
trustees  for  ninety-nine  years,  determinable  with 
liis  life,  in  trust  to  pay  the  appellant  an  annuity  of 
5,0002.,  and  to  his  creditors  by  bond  and  judgment 
Interest  on  their  debts,  and  to  pay  the  surplus  in 
gradual  payment  of  his  debts.  B.  and  P.,  creditors, 
sued  out  an  elegit  for  1,027/.,  directed  to  the  sheriff 
of  R.,  who  returned  that  D.,  or  his  trustee,  was 
seised  of  a  freehold  rent  issuing  out  of  lands  in  the 
county  of  R.,  one  moiety  of  which  he  had  delivered 
to  the  creditors,  &c.  They  claimed,  by  supple- 
mental bill,  to  be  entitled  to  either  a  moiety  of  the 
laads  or  of  the  rent<charge,  or  to  have  satisftction 


of  their  judgment  out  of  the  anatiity  payable  tf  the 
plaintiff  under  the  trusts  of  the  deed.  TTpon  tliese 
grounds  the  ereditars  prayed  for  a  recmer  eilliar 
of  the  lands  comprised  in  the  sheriff's  retnm  ot  im 
the  assignment,  and  to  restrain  the  trustees  from 
paying  the  annuity  to  th^  plamtiff  until  their  ^kkt 
wtas  satisfied.  After  tMili»|f  of  the  biU,  two orieta 
were  made,  one  for  the  appomtment  of  a  receiver, 
the  other  restraining  the  trustee  from  payinllg  the 
annuity  to  the  ori^oal-  plaintiff,  who  losistii^  oa 
the  validity  of  the  trust  deed,  and  the  priority  of 
the  trusts  (ineludiag  his  own  annuity)  over  the 
Judgment  of  B.  aad  P.  On  motion,  ordow  §u 
receiver  and  an  injunctioa  were  obtained,  and  were 
afiSrmed  on  appeal  to  the  Lord  Chancellor  of  Ire* 
land.  Held,  affirming  the  judgiaenta  of  the  Coart 
below,  that,  under  the  ciicumsUnces  above  statd^ 
the  orders  appointing  a  receiver  and  restrainiag  Xht 
trustee  from  paying  the  annuity  to  D.  were  properQ' 
made ;  that  it  was  not  necessary  for  this  puipoae 
that  the  prior  Incumbrancers,  nor  the  crediton^ 
parties  to  the  deed  of  trust,  nor  the  substituted 
trustees,  should  be  parties  to  the  suit.  Held,  also, 
that  the  defects  to  the  sheriff^  return  to  the  elegiii 
Were  immaterial,  aa  no  return  is  necessary,  and 
suiag  out  an  elegit  is  sufficient  to  ground  ilie 
equity.  Held  further,  that  one  elegit  is  suffidant, 
although  the  rent  was  payable  out  of  lands  in  thria 
counties. 

(e)  Taylor  v.  Wheeler  (2  Vernon^s  Rep.  S€5). 
Kov.  11,  1706.  Sir  Nathan  Wright,  Lord  Keeper* 
—A.  mortgages  copyhold  land  to  B.,  but  tiie  sur- 
render, not  being  presented  within  the  time  limited 
by  custom,  became  void.  Afterwards  A.  becomat 
banlcnwt.  On  a  bill  by  B.  against  the  assignees, 
this  defective  surrender  was  made  good. 

(d)  22  Viner's  Abridgment— Voluntary  CoafCf • 
ances,  D.  C.  p.  22. 

A.  being  indebted  to  two  several  persons  by  bon^, 
and  seised  of  fee-farm  rents  charged  with  an  annuity 
for  life  of  M.,  for  natural  love  to  H.,  his  younger 
son,  conveyed  the  same  to  B.  and  C,  in  trust,  after 
the  death  of  M.  to  sell,  and  with  the  money  to  bay 
a  place  for  the  said  H.  for  his  life  ;  and  if  H.  died 
before  any  sale,  in  trust  for  himself  and  his  heirs. 
After  this  settlement,  A.  becomes  indebted  to  others 
on  bond,  and  dies,  not  leaving  assets  for  creditors. 
Mr.  Vernon  had  given  his  opinion,  that  if  there  had 
been  no  bond-creditors  at  the  time  of  theconveyanoSt 
it  might  have  created  a  doubt  whether  it  had  been 
done  to  defeat  bond»creditors ;  but  there  beiag 
debts  then  owing  by  bond,  he  thought  it  would  ba 
void  even  against  bond  debts  contracted  after,  or 
that,  if  it  were  otherwise,  it  would  come  to  the  um 
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Another  class  of  cases  was  cited  to  shew  that  a  judgment  creditor  stands 
in  a  less  favourable  situation  than  a  person  to  whom  the  grant  of  an  equit- 
able interest  has  been  made.  Some  of  these  were  cases  of  powers ;  as 
where  the  judgm^t  attaches  on  the  estate,  but  power  displaces  the  estate 
itself,  and  of  course  all  that  is  attached  to  the  estate  must  be  displaced 
^so.  Skedea  v.  Shearley  (mpri)  was  a  case  of  that  sort.  The  same  pnnciple 
applied  in  l^mkniptcy  before  the  late  statute.  (Thorpe  v.  Goodallj  17  Yes* 
888^  and  1  Rose,  270.)  (a)  Where  a  bankrupt  could  not  be  compelled  to  exe- 
cute a  power,  but  where  the  commissioners  bad  conveyed  the  estate,  the  power 
was  gone.  {Doe  t.  Britten^  9,  Bam«  &•  Aid.  93.)  (h)  The  principle  is  also 
illustrated  by  the  case  of  a  judgment  against  a  joint  tenant,  the  estate  sur- 
vivors charged  with  the  debt  if  ttere  has  been  an  elegit^  though  not  if  there  is 
only  a  judgment.     (Coke  Littleton,  184,  b«)  (o) 

The  LORD  CHANCELLOR.— That  shews  that  there  has  been  a  sever- 
ance of  the  joint  tenancy ;  it  shews  that  if  a  judgment  has  been  executed,  the 
creditor  is  in  a  better  condition. 

Walker. — The  cases  lead  to  the  observation  that  the  judgment  creditor  is  in 
a  better  situation  than  an  equitable  mortgagee.  A  legal  mortgagee  supersedes 
an  equitable  mortgagee,  but  takes  subject  to  the  judgment.  That  case  was 
cited  to  shew  the  difference  between  a  mortgage  and  an  equitable  charge ;  in 
the  former  the  debtor  is  converted  into  a  trostee.  All  liens  go  with  the  estate ; 
a  charge  does  not  destroy  the  ju9  acerescendh  but  an  alteration  of  the  estate 
does.  Another  class  of  cases,  those  which  relate  to  tacking,  involve  the  same 
principle.  {Wright  v.  Pilling^  Gilbert,  160.)  (d)  But  that  is  a  mere  doctrine 
of  the  court  of  equity,  which  it  miw  modify  as  it  pleases.  The  case  of  Brace  v. 
The  Duchess  of  Marlborough  (2  Peere  Williams,  491)  {e)  seems  to  shew  that 

thing,  since  the  estate  in  questioD  Is  not  suftdent  to 
Abswer  the  bond-debts  prior  to  the  conveyance; 
and,  if  necessary,  the  later  bond -creditors  would  be 
admitted  to  stand  in  the  place  of  tike  prior  bond- 
creditors,  and  the  assets  so  marshalled  that  all 
might  receive  a  satisfaction  as  far  as  the  assets  will 
extend.  And,  agreeably  to  this  opinion,  Feb.  22, 
1716,  the  Court  decreed  that  the  fee-farm  rents 
should  be  sold  for  the  benefit  of  the  bond -creditors, 
and  that  the  trustees  should  all  join  in  any  convey- 
ance to  be  made  for  that  purpose.  (Comyn*s  Rep. 
255,  556,  pi.  141 ;  Hil.  3  Geo.  1,  in  Scacc. ;  Jame$ 
St.  Amand  v.  Countess  Dowager  of  Jersey.) 


(a}  Thorpe  v.  Goodall  (17  Ves.  388).  Jan.  1811. 
Lord  Eldon,  C. — A  bankrupt  seised  for  life,  with  a 
general  power  of  appointment,  with  remainder,  (q 
default  of  appointment,  to  the  heirs  of  his  body, 
cannot  be  compcUed  by  decree  in  equity  to  execute 
the  power  for  his  creditors. 

(b)  Doe  V.  BrUten  (2  Barn.  &  Aid.  93).  Novem- 
ber 6,  1818.  Bailey;  Abbott,  and  Holroyd,  JJ.— 
A  trader,  being  seised  of  an  estate  for  life,  with  the 

Seneral  power  of  appointment,  with  remainder,  in 
efault  of  appointment,  to  himself  in  fee,  after 
having  committed  an  act  of  bankruptcy,  upon 
which  he  was  afterwards  declared  a  bankrupt,  exe- 
cutes his  appointment  in  favour  of  an  appointee : 
the  Court  held  that,  all  his  interest  having  passed 
to  the  assignees  by  the  assignment,  such  afi- 
pointment  was  void;  and,  therefore,  that  hia 
assignee  under  the  commission  bad  a  sufficient  legal 
estate  to  maintain  an  ejectment. 

(e)  Coke  upon  Littleton,  184,b.  —  In  Coke's 
Commeutary  is  found  the  following  passage : 
**  When  land  is  g^ven  to  two  and  to  the  heirs  of  one 
of  them,  he  in  the  remainder  cannot  grant  away 
his  fee-simple."  Mr.  Butler, in  anote,says,  **  There 
is  a  seeming  difficulty  in  this  passage.  But  T  con- 
ceive Lord  Coke's  meaning  to  be,  that  though,  for 
some  purposes,  the  estate  for  life  of  the  joint  tenant 


having  the  fee  is  distinct  f^om  and  unmerged  in  his 
greater  estate,  yet  for  granting  it  is  not  so,  but 
both  estates  are  in  that  respect  consolidated,  not« 
withstanding  the  estate  of  the  other  joint  tenant; 
and,  therefore,  that  the  fee  cannot,  in  strictness  of 
law,  be  granted  as  a  remainder  eo  nomine^  and  as  an 
interest  distinct  from  the  estate  for  life."  This  ex- 
planation is  confirmed  by  a  note  in  Coke  upon 
Littleton,  in  which  it  is  strongly  observed,  that 
"  the  two  estates,  viz.  for  life  and  in  fee,  cr  rnthet 
one  knotted  estate,  are  so  confounded  together 
in  one  person,  that  he  cannot  sever  them  and 
make  them  distinct  estates ;  for  he  cannot  grant  the 
estate  for  life  reserving  to  himself  the  fee-simple, 
nor  can  he  grant  the  fee- simple  and  reserve  the 
estate  for  life  ;  but  he  may  pass  away  all  his  inte- 
rest by  feoffment,  or  he  may  forfeit  all."— See 
Bro.  Nom.  Cas.  pi.  115.  It  also  much  agrees  with 
the  language  of  Lord  Coke's  Report  of  WiscoVt 
case.     (See  3  Co.  61,  n.) 

(d)  Wright  v.  PiUing  (Gilbert,  150).  Trinity 
Term,  4  Geo.  1. — Lord  Cowper,  C.,  in  this  case, 
**  thought  a  Judgment  creditor  might  as  well  secure 
himself,  by  taking  in  a  prior  mortgage,  as  a  third 
motgagee,  for  that  his  judgment  was  a  lien  on  the 
land  ;  and  when  he  gets  in  a  prior  mortgage,  that 
ought  not  to  be  taken  from  him  till  payment  of  his 
Whole  debt." 

(e)  Brace  v.  The  Duchess  of  Marlborough  (2  Peere 
Williams,  491).  Michaelmas  Term,  1728.— If  a 
judgment  creditor,  or  creditor  by  statute  or  recog- 
nizance, buys  in  the  first  mortgage,  he  shall  not 
tack  it  to  his  judgment,  &c.,  and  thereby  gain  a  pre- 
ference ;  for  one  cannot  call  a  judgment  creditor  a 

fjurchaser,  nor  has  such  a  creditor  any  right  to  the 
and ;  he  has  neither  jus  in  re  nor  ad  fv>m,  and 
therefore,  though  he  releases  all  his  ri{?ht  to  the 
land,  he  may  extend  it  afterwards.  All  thut  he  has 
by  the  judgment  is  a  lien  upon  the  land  ;  but  non 
constat  whether  he  ever  will  make  use  thereof,  for 
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where  the  creditor  has  actually  an  estate,  his  lien  is  specific.  That  is  confimfted 
by  Hedworth  y. Primate  (Hardress,  318).  (a)  It  is  assumed  in  all  the  cases  that 
the  advance  was  made  without  notice.  It  has  been  said  that,  by  law,  tlie 
judgment  creditor  obtains  only  such  interest  as  the  debtor  has;  but  the  statute 
of  Edward,  which  determines  the  right  of  judgment  creditors,  could  not  haire 
contemplated  ecj[uitable  mortgages,  then  altogether  unknown.  There  is  a 
stronger  equity  m  favour  of  a  judgment  creditor ;  but  the  Court  cannot  go  into 
the  inquiry  as  to  which  equity  is  the  superior,  as  the  j^udgmeot  creditcnr  has  a 
legal  estate. 

J,  Russell. — The  judgment  creditor,  when  he  Ixas  obtained  an  degii^  has  wm 
estate  as  much  as  any  other  holder  of  a  beneficial  estate ;  he  can  compel  the 
tenants  to  pay  their  rents  without  attornment.     He  cannot  be  lower  than  a 

Earty  who  has  a  term  for  years,  and  he  has  better  remedies  Why  should  ha 
e  reduced  below  a  termor  ?  It  is  said  that  a  termor  comes  in  by  special  con- 
tract, and  the  tenant  by  ehgii  under  an  Act  of  Parliament  only ;  and  that  the 
judgment  creditor  cannot  take  more  than  the  debtor  could  lawfully  give.  But 
the  law  gives  the  creditor  the  estate,  which  is  a  circumstance  not  adverted  to  by 
Ae  Vice-Chancellor  in  his  judgment.  But  the  question  is  not  what  the  judgw 
ment  creditor  may  take,  but  what  this  Court  will  take  for  him.  He  takes  a 
legal  estate,  and  the  other  side  must  make  out  an  equitable  case  suiSciently 
strong  to  take  the  legal  estate  out  of  the  defendant.  It  is  not  enough  tx>  shew 
that  the  equitable  mortga^  has  the  prior  equitable  estate,  unless  the  coDscieoce 
of  the  judgment  creditor  be  affected.  The  legal  incumbranoer  of  a  m&ce  trustee 
is  not  allowed  to  affect  the  land ;  but  trustee  and  cestui  que  trust  are  definite 
and  legal  relations,  and  to  take  a  principle  from  that  to  apply  to  the  relations 
of  debtor  and  creditor,  is  to  confound  relations  in  which  there  is  no  analogy. 
He  also  referred  to  Ray  v.  Ray  (Coop.  264)  ;  (6)  Eat  parte  Giles  (1  Dea.  & 
Chitty,  648) ;  (c)  Ex  parte  Haigh  (11  Ves.  403)  ;  (d)  Ew  parte  Knott  (11 
Ves.  609).  (e) 

ha  may  recover  the  debt  out  of  the  goods  of  Xb»  (r)  Ex  parte  GUes  (l  Dea.  &  Chit.  54S).  Jfdf 
CQgnuor  by  Jieri  fadat^  or  may  take  the  body,  and  38,  1832.— The  Ck>urt  of  Review  decided,  that 
then,  during  the  defendant's  Ufe,  he  can  have  no  taking  an  allowaoce  under  conmisaioik  does  b|o 
other  execution  ;  besides, '  the  judgment  creditor  preclude  an  application  by  bankrupt  to  supersede, 
does  not  lend  his  money  upon  the  immediate  view  (d)  Bx  parte  Haigh  (11  Vrs.  403).  August, 
or  contemplation  of  the  cognisor's  real  estate,  for  1806.  Lord  Kldoo,  C.— The  object  of  tbi»  petition 
the  land  afterwards  purchased  may  be  extended  on  was  to  establish  a  security  upon  a  leasehold  estate^ 
the  judgment;  nor  is  hedeoeivcd  or  defrauded  though  by  way  of  equitable  mortgage,  in  consequence  of  a 
the  cogoizorofthejudgment  had  before  made  twenty  deposit  of  the  lease  by  parties  who,  being  in  debt 
mortgages  of  all  his  real  estate,  whereas,  a  mort-  to  the  petitioner,  and  in  very  embarrassed  dreum- 
gagee  is  defrauded  or  deceived  if  the  mortgagor  stances,  applied  to  bim  f  >r  assistance  by  discount- 
before  that  time  mortgaged  his  land  to  another ;  and  ing,  after  which  application  the  lease  was  delivered, 
it  is  such  a  fraud  as  the  Parliament  takes  notice  of,  In  coofinniog  the  report  in  favour  of  this  deposit 
and  punishes  by  foreclosing  such  mortgagor  who  as  an  equitable  mort^nge,  Lord  Eldon  said,  *'  The 
mortKatees  his  land  a  second  time  without  giving  case  of  Rm$eU  v.  Rusiell  (1  Bm.  C.  C.  269)  is 
notice  of  the  first  mortgage ;  and  in  that  respect  this  a  decision  much  to  be  lameotad,  that  a  mere  de« 
case  differs  from  a  puisne  mortgagee's  buying  in  the  posit  of  deeds  shall  be  considered  as  evidence  of  ao 
first  mortgage.  agreement  to   inak«  a    raortgage.     That  decision 

(a)  Hedworth  v.  Primate  (Hardress,  318).  Mich,  has  led  to  discussion  upon  the'tt  uth  and  probability 
14  Car.  2. — A.  acknowledged  a  statute  to  B.  for  of  evidence,  which  the  very  object  of  the  Statute  of 
payment  of  8002.  and  interest,  upon  which  A.'s  Frauds  whs  entirely  to  exclude.  In  this  case  these 
lands  were  extended;  and  A.,  for  a  valuable  consider-  parties,  beintr  unquestionably  pressed  to  the  very 
ation,  settled  the  same  lands  in  tail,  and  afterwards  verge  of  baukrupicy,  unless  iinmediateiy  assisted, 
borrowed  money  of  B. ;  and  it  was  agreed  by  arti-  and  being  indebted  to  the  petitioner,  applied  to  faim 
cles,  that  the  extent  should  stand  a  security  for  the  to  discount.  He  hesitated  Ht  first.  The  lense  was 
last  money.  A.  afterwards  died,  and  the  8002.  with  deposited  ;  and  it  is  difficult  tu  collect  whether  the 
interest  was  satisfied  by  receipt  of  the  profits,  ori^^inal  depni^it  mas  a  scrurity  for  the  bills  then dis. 
C.  B.  Hale  decided  that  the  issue  in  tail  should  not  counted,  or  future  disc»unti*.  The  rule  (nnd  I 
be  relieved  against  the  penalty  of  the  statute.  repeat  my  regret  that  it  ever  was  established)  calla 

(b)  Ray  v.  Rap  (Coop.  Rep.  264).  June,  1815.  upon  the  Con  t  to  decide,  upon  parol  evidence. 
Sir  Thomas  Plumer,  V.  C. — After  a  lapse  of  six  what  is  the  meRning  of  the  deposit ;  which,  inde- 
or  seven  years,  equity  vdll  not  restrain  by  injunc-  pendent  or  the  Statute  of  Frauds,  ought  always  to 
tion  a  creditor  of  an  executor  from  taking  in  execu-  be  in  writing.  iStill,  after  that  decision,  we  most 
tion  the  goods  of  the  testator  for  the  executor's  own  engage  with  that  difficulty." 

debt.  (c)  Ex  parte  Knott  (ll  Ves.  609).     February, 
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Homillyf  in  reply .-^in  the  case  where  a  man  sells  land,  he  has  a  lien  for  the 
unpaid  purchase^money ;  and  the  purchaser  is  not  entitled  to  call  for  the  rents 
until  the  whole  of  the  purchase-money  has  been  paid :  the  estate  remains 
charged  in  his  hands.  Now  a  mortgagee  is  a  purchaser  pro  tanto.  So  in  the 
case  of  articles  on  a  marriage,  the  parties  beneddally  interested  are  in  the  same 
aituation  as  on  equitable  mortgagee.  In  all  the  cases  which  have  been  referred 
to,  it  is  assumed  that  the  judgment  creditor  is  subject  to  prior  equities ;  and 
nothing  is  anywhere  said  that  the  sending  out  an  elegit  makes  any  difference. 
In  takmg  an  equitable  mortgage,  a  man  aSvanoes  money  on  the  security  of  the 
land  itself,  not  subject  to  prior  mcumbrances;  or  if  there  be  prior  incumbrances 
undisclosed,  there  must  be  fraud,  and  a  question  arises  between  two  innocent 
parties.  In  the  case  of  a  judgment,  the  proceeding  is  compulsory,  and  the 
creditor  takes  only  uriiat  the  debtor  can  give  him.  It  is  dear  that  assignees  in 
bankruptcy  take  only  what  estate  a  debtor  had,  so  the  judgment  creditor  has 
the  same  interest.  The  case  of  Meek  v.  KettleweU  (1  Phill.  84^)  explains  the 
extent  to  which  the  Court  acts  in  an  imperfect  voluntary  conveyance.  Mr. 
Walker  had  referred  to,  and  commented  on.  Doe  v.  Britten. 

The  LORD  CHANCELLOR.— There  it  was  held  that  all  the  interest  of 
the  bankrupt  in  the  estate  over  which  he  had  a  power  passed  to  his  assignees, 
not  subject  to  the  power. 

RomiUy. — The  question  comes  back  to  this,  that  the  judgment  creditor  can 
only  take  what  the  debtor  had  ;  and  if  that  be  so,  the  doctnne  of  tacking  does 
not  relate  to  the  question.  There  is  an  error  in  the  statement  that  the  possessor 
of  a  legal  estate  is  always  entitled  to  tack ;  there  may  be  a  legal  estate  to  which 
tacking  does  not  relate ;  many  cases  may  be  stated  in  which  a  person  could  get 
in  a  legal  estate,  but  ootdd  not,  therefore,  claim  paramount  to  a  prior  equitable 
incumbrancer.  A  termor  could  not  turn  out  a  tenant  by  elegit.  In  Casherd 
V.  The  Attorney-General  it  was  held  that  the  equitable  mterest  could  not  pre- 
vail against  the  Crown,  because  the  Crown  is  not  subject  to  trusts.  The  term 
was  outstandii^,  and  the  question  was,  which  had  the  better  right  to  call  for 
the  assig^nment  of  the  term.  In  WiUoughby  v.  Wilhughby  the  creditor  did 
not  obtain  the  legal  estate  as  a  judgment  creditor,  but  it  was  in  him  before. 
That,  then,  was  the  same  as  in  Caeberd  v.  The  Attorney-General^  of  which 
Lord  Cottenham  says,  ^  I  was  a  good  deal  struck  with  the  case  of  Casberd  v. 
The  Attomey-General,  decided  m  the  Exchequer  by  a  high  authority,  and 
evidently  after  considerable  pains  taken  to  ascertain  the  law  on  the  subject ;  but 
I  was  much  relieved  when  i  read  the  case,  because  I  observe  the  Chief  Baron 

1806.   Lord  Eldon,  C.-*-The  claim  to  take  by  a  third  will  intend  that  he  makes  that  advanoe  meaning  to 

mortBagee  baTing  taken  in  the  flrdt  mortgage  of  take  a  security  upon  the  land  for  both ;  and  he  may 

Inhoitanoe,  but  subject  to  an  outetaadiag  term  task ;  but  if  he  remains  a  mere  judgment  creditor, 

gfven  up  as  against  a  m^siie  incumbraneer,  as  against  the  Ck)Urt  says  he  does  not  deal  upon  the  faith  of 

the  assignees  under  the  bankruptcy  of  the  mort-  the  land  in  this  sense,  that  he  does  not  contract  for 

gagee.     Quart.  The  commission  being  subsequent  an  interest  in  the  land,  and  therefore  is  entitled 

to  the  last  mortgage,  whether  the  act  of  bank-  only,  as  a  judgment  creditor,  to  an  elegit,  and  he 

ruptcy  was   previously  doubtful?    No    objection  cannot  tack.    But  that  is  not  the  case  of  a  creditor, 

that  the  con^deration  of  the  last  mortgage  was  originally  by  simple  contract,  bond,  or  judgment,  who 

a    debt    originally    by   simple    contract.     Lord  thinks  proper  to  say  he  will  remain  such  no  longer,  but 

Eldon,  after  referring  to  the  facts,  said,   ''That  will  have  either  payment  or  a  ^edge  for  his  money  ; 

rapearcd  to  me,  to  all  equitable  intents,  a  secu-  that  is,  for  a  continuance  of  the  loan  he  will  have  an 

rity  upon  the   land.     The  eitiect   of  the   subse-  interest  in  the  land,  and  that  only.    The  contract  is 

quent  transaction  is  a  contract  that  the  land  shaU  changed.    Before,  he  could  call  for  immediate  pay- 

be  pledged  for  the  debt.    I  have  not  altered  my  meat  of  what  was  due ;  but  after  the  mortgage,  he 

opinion  upon  looking  into  the  case  of  Brace  v.  The  can  only  call  for  payment  at  the  day  upon  which,  by 

Duchess  c/JIfarlfrorou^A,  which  goes  upon  this— that  the  contract,  the  money  is  to  be  paid,  a  situation 

a  mere  judgment  creditor,  though  he  deals  originally  altogether  different  in  point  of  contract.    As  be- 

for  a  lien,  does  not  get  an  estate  originally  in  the  tween  him  and  the  assignees  of  the  bankrupt,  who 

land.    He  has  neither  yt»  t»  re  nor  jus  ad  rem.   But  are  only  parliamentary  grantees  for  the  creditors, 

if  there  is  once  a  creditor  by  mortgage,  and  he  after-  having  no  interest  in  the  land  before,  it  It  impossi- 

wards  advances  money  upon  a  judgment,  the  Court  ble  that  objection  can  be  made." 
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puts  it  entirely  upon  this— that  it  was  not  a  contest  between  a  legal  title  and  an 
equitable  claim,  but  that  there  was  no  legal  title.'"  It  is  plain  that  his  lordship 
misunderstood  the  question  in  that  case,  having  read  it  irom  Price's  report, 
which  is  inaccurate ;  the  question  was,  whether  tne  extent  gave  a  better  title  to 
hold  the  land  than  an  elegity  and  it  was  held  that  the  elegit  creditor  was  not  in 
a  better  position  than  the  extent.  Lord  Eldon,  also,  in  Ex  parte  Knotty  said, 
*'  That  appeared  to  me,  to  all  ecj^uitable  intents,  a  security  upon  the  land.  The 
effect  of  tne  subsequent  transaction  is  a  contract  that  the  land  shall  be  pledged 
for  the  debt.  I  have  not  altered  my  opinion  upon  looking  into  the  case  of 
Brace  v.  The  Duchess  of  Marlborough^  which  goes  upon  this,  that  a  mere 
judgment  creditor,  though  he  deals  onginally  for  a  lien,  does  not  get  an  estate 
originally  in  the  land.  He  has  neither  jW  in  re  nor  jus  ad  rem.  But  if  tbece 
was  once  a  creditor  by  mortgage,  and  he  afterwards  advances  more  money  upon 
a  judgment,  the  Court  will  intend  that  be  makes  that  advance,  meaning  to  take 
security  upon  the  land  for  both,  and  he  may  tack :  but  if  he  remains  a  mere 
judgment  creditor,  the  Court  says  he  does  not  deal  upon  the  faith  of  the  land, 
m  this  sense,  that  he  does  not  contract  for  an  interest  in  the  land,  and  tliereflie 
is  only  entitled,  as  a  judgment  creditor,  to  an  el^it,  and  he  cannot  tack.^  Liird 
£ldon  says,  that  a  mere  judgment  does  not  give  any  estate  in  the  land ;  and 
does  not  suggest  that  an  elegit  will  give  him  a  ri^ht  to  tack.  The  judgment 
creditor,  therefore,  takes  subject  to  tne  prior  equitable  estate. 

The  LORD  CHANCELLOR.— What  the  defendants  say  k,  that  the 
creditor  takes  subject  to  the  prior  equity,  and  getting  in  the  legal  estate  wifl 
prevail  over  the  owner  of  sudi  prior  equity. 

Romillf/.'^That  would  not  be  so.  If  they  took  subject  to  the  prior  eqiril- 
able  mortgaj^,  no  notice  was  necessary.  In  die  case  pot,  of  joint  tenants,  the 
contract  is,  in  equity,  a  severance  wholly  or  pro  tanto.  An  elyit  is  nothing 
more  than  a  perfect  judgment  to  authorisse  the  creditor  to  take  something  out 
of  the  land  of  his  debtor. 

The  LORD  CH  ANC£LLOR.~They  say  that  it  gives  him  a  right  to  hold 
the  land  under  the  judgment. 

RomiUy, — The  S  &  3  Vict.  c.  11,  shews  the  construction  to  be  put  upon  the 
former  Act. 

The  LORD  CHANCELLOR.— I  will  consider  this  case.  There  seems  to 
be  an  incidental  opinion  by  Lord  Cottenham  against  an  express  decision  by 
Vice-Chancellor  Wigrani. 

July,  1846. 

Lord  Lyndhurst,  before  resigning  the  seals,  delivered  to  the  registrar  a  brirf 
note,  by  which  he  shortly  affirmed  the  judgment  of  Vice-Chanceuor  Wigram. 
The  reporter  has  not  succeeded  in  procuring  a  copy  of  such  note ;  but  he  has 
been  in&rmed  that  it  is  very  brief,  and  contains  little  more  than  a  simple 
^rmance  of  the  decision. 
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COURT  OF  EXCHEQUER. 

[Equity  Side.— Sittings  in  Banco  after  Hilaey  Term. 

February  9, 1847. 

The  Attorney-General  v.  Haliett.  (a) 

Injunction — Waste  of  forest. 

Where  the  title  to  the  estate  alleged  to  he  wasted  is  in  dispute^  the  Court  of  Exchequer  tpillnof 
interfere  as  a  court  of  equity  in  revenue  matters  hy  injunction  to  restrain  a  person  from  cutting 
underwood,  fyc.  in  a  forest,  unless  it  be  shewn  that  irreparable  injury  will  result,  especially  wherB 
drfendant  and  his  predecessors  have  been  in  the  habit  for  twenty  years  of  cutting  underwood  at 
certain  seasons^ 

THE  SolicUor-Generat  {Maule  with  him)  moved  for  an  injunction  against 
the  defendant  to  restrain  him  from  committing  waste  within  the  forest  of 
Waltham.  An  information  had  been  filed  by  the  Attorney-General  against 
the  defendant,  and  was  now  pending  in  this  court ;  but  since  the  filing  of  the 
information  the  defendant  has  continued  to  cut  down  holly  trees  and  under- 
wood in  the  forest,  and  it  is  to  restrain  him  from  so  doing  that  this  application 
is  made  to  the  Court,  pending  the  issue  on  the  information.  The  information 
states,  that  her  Majesty  is  seised  in  riffbt  of  her  Crown  of  the  forest  of  Wal- 
tham, and  that  defendant  bad  encroached  on  the  soil  of  the  forest,  and  had 
committed  waste  and  destruction  by  cutting  down  rert  and  underwood  within 
the  forest.  The  defendant  had  pleaded  that  the  portion  of  land  which  he 
claimed  was  not  part  and  parcel  of  the  forest ;  to  this  there  was  a  demurrer, 
which  was  argued  in  Trinity  Term,  and  the  Court  took  time  to  consider,  and 
no  judgment  has  yet  been  ^ven«  [Boi^vE,  B.-— The  ordinary  rule  is,  that 
you  cannot  have  an  injunction  whilst  the  title  is  in  dispute,  and  here  the 
defendant  disputes  tbe  title  of  the  Crown.]  But  supposing  that  it  should  turn 
out  that  he  has  no  title,  and  that  the  estate  which  lie  has  fenced  in  does  form 
part  of  the  forest,  unless  restrained  by  this  Court  until  die  question  of  title 
shall  be  decided,  the  defendant  will  gain  all  he  wants,  and  he  may  in  the  mean- 
time cut  down  that  part  of  the  forest.  The  bearing  applicable  to  such  cases  is 
to  be  found  in  Man  wood's  "  Forest  Laws,''  ch.  8,  p.  148,  where  it  is  laid  down, 
'^  that  if  a  man  do  sell  his  woods,  which  are  coverts  within  the  forest,  without 
license,  and  yet  doth  so  fence  his  woods  round  about,  that  they  are  well  pre* 
served  to  grow  again,  and  that  in  a  short  time,  then  it  shall  be  waste  of  the 
forest,  forasmuch  as  the  coverts  of  the  jforest  are  thereby  lessened  and  wasted, 
but  it  is  not  a  destruction  of  the  forest,  because  the  woods  are  not  utterly 
destroyed,  but  preserved  to  grow  again  ;  for  as  it  isholden  at  the  common  law, 
that  if  a  tenant  for  term  oi  years  do  cut  down  woods  and  sell  them,  it  is  a 
waste,  although  that  the  same  woods  do  grow  again ;  even  so  it  is  by  the  forest 
law,  that  if  a  man  do  cut  down  a  covert  of  the  forest  without  license,  the  same 
is  waste  of  the  forest,  although  that  the  covert  do  grow  again ;  forasmuch  as 
the  same  selling  of  the  covert  doth  for  the  time  cause  the  exile  and  banishment 
of  the  wild  beasts  from  the  place.''  The  afiidavit  states  that  the  defendant  is 
cutting  down  and  clearing  away  all  the  holly  trees  and  underwood,  and  that  he 
is  going  to  make  a  clearance  of  the  whole;  as  I  have  cited  from  Manwood,  it 
is  waste  of  the  forest  to  cut  underwood^  and  if  the  title  set  up  is  to  prevent  an 
(a)  Reported  hj  T.  S.  Cors,  Eiq.,  BaRister-at«law. 
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injunction,  the  Crown,   when  it    comes  in,   may  have  damnosa  JuBrediiag. 
[Pabke,  B. — If  you  can  shew  that  he  is  about  to  commit  an  irreparable 
injury,  we  may  perhaps  interfere.   Aldesson,  B. — ^What  is  there  to  shew  that 
the  injury  here  is  irreparable  f    Cutting  underwood  is  cutting  the  ordinary 
profits  ot  the  land.]     If  he  commits  waste  by  cutting  down  the  underwood  and 
covert,  the  forest  cannot  exist^^he  commits  an  irreparable  injury.     [Parke,  B. 
— What  is  the  extent  of  the  piece  claimed  by  defendant  ?]     A  very  small  por- 
tion of  the  whole  forest, — about  eleven  acres.     [Parke,  B. — It  is  not  irrepa- 
rable mischief,  regard  being  had  to  the  extent  of  the  forest.     If  the  forest  had 
consisted  only  of  these  eleven  acres,  then  irreparable  injury  would  be  done^ 
because  the  breeding  of  deer  would  be  stopped,  there  being  no  vert  and  covert 
Aldebson,  B. — Can  we  make  a  different  rule  for  the  Crown  than  for  indi- 
viduals?]    The  passage  cited  from  Manwood  seems  exactly   in  point,  and 
courts  of  equity  will  grant  an  injunction  to  restrain  a  party  from  destroying  the 
estate  whilst  a  dispute  is  pending :  the  case  of  Hanson  v.  Gardner  (7  Ves.  iun. 
808) ;  Kinder  v.  Janes  (17  Ves.  110),  where  an  injunction  was  granted  to 
restrain  a  party  from  fielliDg  timber.  {Whitdiurdi  v.  Halworihy^  19  Ves.  SllB.) 
In  the  case  of  a  bill  of  exchange,  or  money  in  the  funds,  the  Court  of  Chan- 
cery will  grant  an  injunction  to  restrain  the  party  from  parting  with  the  po»- 
session.      [Alderson,  B.— >In  Hanson  v.  Gardner  there  is  a   case  cited, 
Sobinson  v.  Lord  Byrony  which  is  decidedly  against  you.      Parke,  B. — 
Kinder  v.  Jones  was  a  case  of  ornamental  timber,  and  tfaien  the  injury  miefat 
be  irreparable  ;  and  as  to  a  bill  of  exchange,  if  it  were  passed  away  to  a  third 
party  for  value,  it  would  give  such  third  'party  a  right,  and  the  injury  would 
therefore  be  irreparable.    Alderson,  B. — What  damages  could  you  recover 
by  the  information  ?1     Damages  up  to  the  time  of  judgmmt. 

WilUsy  for  the  deiendant.^*-This  motioii  ought  to  be  refused.  The  informa- 
tion is  in  very  general  tents:  it  states  simply  that  her  Majesty  was  seised  of 
the  forest  of  Waltham;  that  the  forest  has  all  the  incidents  of  a  forest ;  that 
die  defendant  has  dug  a  deep  and  wide  ditch,  and  intrenched  a  part  of  the 
forest,  and  prays  an  injunction  to  restrain  him  from  cutting  trees  and  under- 
wood of  the  forest.  I  submit  that  on  the  face  of  the  information  no  case  is 
made  out  on  the  part  of  the  Crown.  Then  comes  the  answer  of  the  drfendant, 
which  puts  it  on  the  Crown  to  prove  that  it  is  a  forest.  As  to  the  fence  and 
ditch — [Alderson,  B. — That  is  clearly  not  irreparable ;  it  may  be  filled  up 
to-morrow.1  It  is  stated  in  the  answer,  that  the  making  of  the  ditch  and  fence 
is  simply  the  r^Nuring  of  a  fence  and  ditch,  whidi  were  there  before,  and  the 
defendant  verily  believes  that  the  fenoe  and  ditch  were  there  upwards  ot  one 
hundred  years';  it  states  that  an  infonoation  was  filed  in  consequence  of 
defendant  having  repaired  the  said  ditch  round  his  estate,  and  that  he  had 
done  so  oftentimes  before,  of  which  estate  defendant  was,  at  the  time  of  the 
repair,  seised  in  fee-simple  in  possessien,  and  which  was  part  of  defendant's 
said  estate,  and  had  been  there  for  more  than  one  hundred  years ;  and  that  he 
has  lately,  at  the  proper  season,  oommenoed  cutting  underwood,  and  that  he 
has  formerly,  during  three  years,  cut  holly  trees  and  underwood,  and  that 
fixrmer  owners  have  cut  holly  trees  and  underwood  for  more  than  twenty 
years. 

Parke,  B. — We  all  think  that  this  is  not  a  case  in  which  the  Court  can 
interfere  by  injunction  before  trial ;  it  must  be  something  that  will  fall  within 
the  meaning  of  irreparable  injury,  and  there  is  no  case  shewn  to  us  which 
would  prove  that,  though  this  is  waste  in  the  forest,  it  is  irreparable  injury ; 
he  is  only  doing  that  which  he  has  done  before,  and  which  his  predecesscnrs 
have  done  for  twenty  years  before;  and  as  it  is  not  irreparable  injury  to  the 


WILLIS  V.  DOUGLAS.  557 

forest  the  Court  will  not  interfere,  unless  the  dama^  is  such  as  could  not  be 
compensated  by  damages  to  be  recovered  by  the  information,  and  no   case 
has  been  cited  to  shew  that  the  Court   would   interfere  in  a  case  of  this 
description. 
■ipj[  Aldeeson,  B. — It  does  not  appear  that  any  thing  has  been  done  by  the 

parties  here  which  cannot  be  repaired  by  the  court  of  law,  by  the  damages 
which  they  may  give.  It  is  contended  that  things  which  grow  from  year  to 
year  might  not  be  cut :  surely  the  parties  are  to  go  on  in  the  ordinary  course 
of  cultivation ;  and  here  the  defenaant  is  doing  no  more  than  his  predecessors 
have  done  for  the  last  twenty  years,  and  what  has  produced  no  injury  for 
twenty  years  may  still  go  on. 

RoLFE,  B. — I  am  of  the  same  opinion.  It  is  not  to  be  supposed  that  in 
every  case  of  disputed  title  the  Court  will  interfere  in  the  manner  prayed  in 
this  case ;  it  will  only  interfere  where  there  is  a  bond  jide  dispute  to  prevent 
irreparable  injury.  Here  it  is  not  suggested  in  the  bill  that  irreparable  injury 
will  result ;  it  is  only  suggested  that  ne  is  cutting  holly  bushes  and  under- 
wood, and  his  answer  is,  that  he  has  done  so  for  three  years,  as  his  predecessors 
had  done  for  twenty  years.  Without  saying  that  the  Court  would  not  grant 
an  injunction,  even  though  there  might  be  compensation  in  damages,  this  is 
not  a  case  which  would  require  the  Court  to  interfere. 

Platt,  B. — ^What  Mr.  HaUett  has  done  is  merely  the  ordinary  enjoyment 
of  his  property,  and  has  been  so  enjoyed  for  more  than  twenty  years;  and  for 
any  injury  the  Crown  has  sustained,  it  will  be  compensated  by  damages. 

Refused. 
Pollock,  L.  C.  B.,  was  sitting  at  iVm  Prius. 


Drr 
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December  5, 1846,  and  January  29)  1847. 
Willis  «.  Douglas,  (a) 

WiiXt — CSoflM^me/tofi — AbtoltUe  ffift'^RmtrieH(m^-*Mmi  temtneif,  or  tenancy  in  eommon-^Ilke  word 
**  thdr  "  eomtrued  to  mean  Mveral  or  mdwidual,  and  not  a  oUue. 

A  tertatrix,  by  her  wiU,  ga»e  the  renuander  qf  her  funded  property,  qfier  all  the  legacies  were  die* 
charged,  and  at  the  deeeaee  qfher  eieter  (to  whom  ehe  had  given  an  interest  for  life),  to  trustees 
in  trust  to  be  equally  divided  between  three  first  cousins  (females),  therein  named,  and  directed 
the  interest  arising  ther^om  to  be  receioed  by  the  trustees  and  equally  divided,  share  and  shatre 
aUke,  between  the  three  cousins,  separate  firom  their  husbands^  and  for  their  sole  use,  and  at  their 
decease  to  be  divided  amongst  their  daughters:'^ 

MM,  that  though  at  first  there  was  an  tiso{ute  g\ft  to  the  cousins,  it  was  afterwards  cut  down  to  a 
g^  to  each  t^them  of  a  third  part  of  t^  income  for  life,  with  remainder  to  the  children  of  each 
im  their  respective  shares, 

THE  testatrix,  Mary  Seaman,  of  the  parish  of  Walcot,  in  the  city  of  Bath, 
by  her  will,  bearing  date  the  24th  of  March,  1825,  after  giving  several 
legacies,  and  bequeathing  the  income  of  certain  stocks  and  funds  to  her  sister, 
Jane  Somerville,  for  life,  made  the  following  bequest :— "  The  remainder  of  my 
funded  property,  after  the  legacies  are  all  mscharged,  and  at  the  decease  of  my 

(a)  U^rted  by  J.  Maoaulat,  Esq.,  Barrister-at-law. 
VOL.  IL  T 
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sister,  T  give  to  Francis  Willis,  Esq.,  and  the  Rev,  Charles  Johnson,  lun.,  m 
trust,  to  be  equally  divided  between  my  first  cousins,  Mary  Johnson,  Charlotte 
Lovell,  and  Lucy  Atty ;  the  interest  arising  therefrom  to  be  received  by  the 
said  Francis  Willis,  Esq.,  and  the  Rev.  Charles  Johnson,  jun.,  the  trustees  fc** 
the  same,  and  equally  divided,  share  and  share  alike,  between  the  said  Maiy 
Johnson,  Charlotte  Lovell,  and  Lucy  Atty,  separate  from  and  distinct  from 
their  said  husbands  and  for  their  sole  use,  and  at  their  decease  to  be  divided 
amongst  their  daughters/'  The  testatrix  died,  leaving  her  sister,  Jane  Somer- 
ville,  and  her  three  cousins,  Mrs.  Johnson,  Mrs.  Lovell,  and  Mrs.  Atty  (who 
were,  in  fact,  her  nieces),  her  surviving.  Afterwards,  Jane  SomerviUe  also 
died,  and  thereupon  the  gift  to  Mrs.  Johnson,  Mrs.  Lovell,  and  Mrs.  Atty, 
who  were  all  then  living,  took  effect  in  possession.  Mrs.  Johnson  next  died, 
leaving  five  daughters ;  out  Mrs.  Lovell  and  Mrs.  Atty  are  still  living,  and  the 
former  has  five  and  the  latter  four  daughters.  On  the  death  of  Mrs.  Johnson, 
the  question  arose  whether  her  one-third  part  of  the  income  of  the  funded  pro- 
perty, so  given  by  the  testatrix,  passed  to  the  two  surviving  tenants  for  life  by 
survivorship,  or  whether  one-third  of  the  corpus  was  then  to  be  distributed 
among  Mrs.  Johnson^s  daughters ;  and  as  this  did  not  appear  altogether  clear^ 
a  suit  became  necessary.  Accordingly  the  trustees  filed  a  bill  to  carry  the 
trusts  of  the  will  into  execution,  and  the  cause  having  come  on  to  be  heard  on  the 
2Snd  of  April,  1845,  a  decree  was  made  therein,  referring  it  to  the  Master  to 
make  the  usual  inquiries,  and  he  found,  among  other  things,  the  facts  already 
stated.     The  cause  now  came  on  upon  further  directions. 

Kindersley  and  Glasseyfar  the  plain  tifi^s,  the  trustees,  stated  the  facts  of  the  case. 

Hodgson  and  Baily^  for  Mrs.  Lovell,  now  claiming  a  moiety  of  the  income 
of  the  funded  property  for  life. — ^The  question  is,  whether  there  is  a  tenancy  in 
common  between  the  three  tenants  for  life  as  long  as  they  live,  with  a  cross 
remainder  over,  in  the  share  of  each  one  dying,  to  the  survivors  or  survivor  for 
life ;  or  whether  the  corpus  of  the  share  of  each,  upon  her  death,  becomes  dis> 
tributable  among  her  daughters.  The  testatrix,  in  eflect,  says,  "  As  to  all  my 
funded  property,  I  give  as  follows,  that  is,  the  interest  thereof,  to  be  divided 
equally  among  the  three  cousins,  and  at  their  decease  the  fund  to  be  equally 
divided  among  their  daughters,''  Now  what  were  the  daughters  to  take  ?  If 
they  were  intended  to  take  an  aliquot  share  of  the  fund,  as  it  is  submitted  they 
were,  in  order  to  give  them  an  equal  share  it  must  be  permitted  to  remain  whole 
till  the  death  of  the  survivor  of  the  three  cousins ;  and  it  is  at  their  decease, 
—which  is  the  same  as  saying  when  they  are  dead — that  is,  when  they  are  all 
dead, — ^that  the  fund  is  to  be  equally  divided  among  their  daughters ;  and  the 
gift  being  to  them  equally,  to  be  divided  between  them,  is  a  gift  to  them  per 
capita^  ii  they  are  to  take  equal  shares.  It  cannot  be  said  there  is  no  ambi- 
guity, there  no  doubt  is ;  but  the  proposed  construction,  it  is  submitted,  is 
consistent  with  the  words  of  the  will,  out  of  which  the  Court  will  not  go  to 
admit  an  argument  as  to  probability.     The  testatrix  has  said  the  fund  is  not  to 

Sover  to  be  divided  till  after  their  death ;  that  is,  the  death  of  aU.  [TTie 
ASTER  of  the  Rolls. — You  contend  that  the  gift  of  the  interest  is  to  the 
three  tenants  for  life  as  tenants  in  common,  and  to  the  survivors  and 
survivor  of  them.]  A  gift  of  the  interest  to  be  divided  between  the  three 
MTould  give  a  tenancy  in  common  only;  but  the  words  "at  their  decease'* 
shew  that  the  fund  is  not  to  go  over  till  they  all  three  die,  and  so  convert 
the  tenancy  in  common  into  a  joint  tenancy.  The  division  can  only  be  made 
once,  and  that  is  at  the  death  of  all  the  three  tenants  for  life,  and  there- 
fore there  is  a  joint  tenancy,  and  the  survivors  and  survivor  of  the  three 
are  entitled  tg  th^  whole  income  for  life,    They  dted  MQlcolm  v.  Martin 
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(3  Bro.  C.  C.  606) ;  (a)  Pearoe  v.  Edmeades  (3  Y.  C.  Ex.  246)  ;  (b)  Tucker- 
man  V.  J^me«  (4  Bac.  Abr.  467)  ;  (c)  1  Jarm.  Wills,  476 ;  Id.  165. 

Folletty  for  Mrs.  Atty,  in  the  same  interest  with  Mrs.  Lovell,  and  claiming 
the  other  moiety  of  the  income. — The  paramount  intention  of  the  testator  is  to 
be  looked  to  in  all  cases,  and  here  the  testatrix  intended  that  all  her  funded 
property  should  go  to  her  three  cousins  and  their  children.  Now  if  the  effect 
contended  for  by  the  other  side  is  given  to  this  will,  in  case  one  of  the  cousins 
should  die,  leavmg  no  daughter,  then  her  one-third  would  be  altogether  undis- 
posed of,  and  go  over  to  other  persons  not  intended  to  take,  for  there  is  no  resi- 
duary bequest.  There  is  first  a  devise  of  real  estate,  then  a  bequest  of  all  the 
personal  estate  for  life,  then  follow  legacies,  and  last  of  all  comes  this  particular 
bequest,  but  there  is  no  residuary  gift.  The  question  is,  whether  it  is  not  clear 
that  the  intention  of  the  testatrix  was  that  that  fund  should  go  over  to  the 
survivors  and  survivor  of  the  three  nieces,  and  after  the  death  of  all,  that  it 
should  then  be  divided  among  their  daughters.  The  only  thing  against  that 
construction  are  the  words  "  equally  to  be  divided, share  and  share  mike  \^  but 
judges  have  held  that  there  is  nothing  in  those  words  conclusive  on  the  subject. 
He  cited  Pearce  v.  Edmeades^  supra. 

Roupell  and  Willcock,  for  one  of  the  daughters  of  Mrs.  Lovell,  and  her 
husband,  said,  all  the  cases  cited  were  cases  in  which  there  was  no  division  at 
all  till  after  the  death  of  the  tenant  for  life ;  but  here  the  fund  was  divided,  and 
the  interest  of  it,  so  divided,  was  given  to  the  three  cousins ;  and  the  words 
"  their  decease^  did  not  control  the  distinct  division  of  the  fund  so  made  by 
the  testatrix.  Then  the  subsequent  gift  to  the  children  of  the  corpus  was  a 
gift  to  them  as  a  class,  and  therefore  they  would  take  ecjual  shares  per  capita  ;■ 
and  there  was  nothing  to  prevent  the  Court  from  holding  that  as  each  of  the 
tenants  for  life  dropped,  the  class  of  children  should  come  in  and  take  that  share 
equally  to  be  divided  among  them. 

Purvis,  Currie,  and  HcUlf  for  others  in  the  same  interest. 

Turner^  for  some  of  the  children  of  Mrs.  Johnson,  contended  that  there 
was,  in  the  first  instance,  an  absolute  gift,  which,  by  the  subsequent  language 
of  the  clause,  was  afterwards  cut  down  to  a  life  interest  to  each  of  the  cousins 
in  one-third  of  the  funded  property,  with  remainder  to  the  daughters  of  the 
three  respectively  in  their  respective  shares.  No  argument  could  be  drawn 
from  the  words  "  at  their  decease."  [The  Master  or  the  Rolls. — The  word 
**  their"  occurs  four  times  in  as  many  lines,  and  must  have  different  meanings.! 
He  cited  Campbell  v.  Brownrigg  (1  Phil.  801).  (d) 

Teedf  Campbell^  and  Pigott^  for  other  parties. 

Bailj/y  in  the  absence  of  Hodgson^  in  reply. 

The  Master  of  the  Rolls. — The  will  is  very  carelessly  drawn,  as  is  appa- 
rent not  merely  from  the  use  of  the  word  "  their,"  but  the  words  "  their  said 

(a)  Maleolmv,Martin.—Gyh.io  the  children  of  their  decease,  then  to  his  own  representatives. 
A.  and  the  children  of  B.  of  the  interest  of  E.  died  in  the  lifetime  of  G.,  leaving  children,  and 
1,500Z.  for  life,  to  be  equally  divided  between  them,  G.  had  children  also.  G.  was  held  entitled  to  the 
and  at  their  decease  the  same  to  be  divided  between  whole  interest  for  life,  and  at  his  decease  the 
the  grandchildren  of  A.  and  6. : — Held,  a  joint  corpus  to  be  divided  among  the  children  of  E.  and 
tenancy  in  the  children ;  and  there  being  no  chil-  6.  then  living. 

dren  of  A.  at  the  death  of  the  testator,  bnt  there         (c)  In  TuAennan  v.  Jefferies  there  was  a  devise 

being  grandchildren,  held  the  children  of  6.  took  to  J.  and  E.,  to  be  equally  divided  between  them 

the  whole  interest  for  their  lives,  nothing  passing  during  their  natural  lives,  and  after  the  decease  of 

to  the  grandchildren  till  the  death  of  all.  J.  and  E.,  then  to  the  heirs  of  J.  for  ever : — Held, 

(b)  Pearce  v.  Edmeades. — Testator  gave  a  resi-  a  joint  tenancy  in  J.  and  £. 

due  to  trustees  to  pay  the  interest  thereof  to  E.         {d)  Campbell  v.  Brownrigg  was  a  case  of  a  gift  of 

and  G.  daring  their  respective  natural   lives  in  a  sum  of  money  to  testator's  daughter,  the  interest 

equal  shares,  and  after  the  decease  of  the  said  E.  to  be  paid  her  for  life,  and  the  principal  to  be  divided 

andG.  to  assign  the  principal  to  the  children  of  among  her  children,  if  any.    There  were  no  chil- 

the  said  E.  and  G.,  in  equal  shares ;  and  if  there  dren,  and  she  took  absolutely,  the  gift  not  being 

should  be  no  children  of  the  sdid  E,  and  G.  living  at  cut  down. 

y2 
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husbands,^ — the  husbands  not  having  been  previously  mentioned  in  the  wSL 
The  testatrix  says,  **  The  remainder  of  my  funded  property,  after  all  the  l€»- 
cies  are  discharged,  and  at  the  death  of  my  sister,  I  give  to  Francis  WiUis 
and  the  Rev.  Charles  Johnson,  to  be  equally  divided  between  my  first  cousins,* 
&c  It  is  admitted  that  there  is  a  direct  gift  in  that  to  the  three  first  cousms 
in  equal  shares ;  but  then  it  is  contended  it  is  cut  down  by  the  language  in  ihe 
latter  part  of  the  clause.  What  follows  relates  to  the  income.  Now  the  testis 
trix  plainly  intended  that  the  trustees  should  have  duties  to  perform,  not 
merely  for  the  cousins  but  for  their  children ;  and  though  there  was  separate 
interests  limited  to  the  cousins,  vet  in  accordance  with  these  was  a  trust  tor  tbe 
children ;  and  though  the  fund  was  to  remain  together,  and  the  interest  to  be 
received  and  paid  by  the  trustees,  jet  it  was  ultimately  to  be  divided  by  the 
same  persons.  Now  to  pass  on,  the  mterest  is  to  be  paid  to  the  cousins  separate 
from  their  husbands.  It  is  said  the  word  <'  their^  means  a  class,  but  here  such 
a  construction  would  be  absurd,  and  it  can  only  mean  their  respective  husbands. 
Husbands  cannot  be  in  common  ;  the  term  may  be  applicable  in  that  sense  to 
any  property  which  can  be  considered  as  common,  but  to  talk  of  husbandls 
bemg  in  common  is  clearly  absurd.  The  meaning  of  the  testatrix  is  tbejr 
several  and  respective  husbands ;  and,  in  like  manner,  the  words  <'  for  their  sole 
use^  must  mean  for  their  several  use.  Then  tlie  words  "  at  their  decease"*  must 
refer  to  their  individual  or  several  deceases ;  though  to  be  sure  their  deaths  mi^t 
possibly  be  contemporaneous,  but  it  is  not  at  all  likely.  We  must  have  a 
rational  construction  put  upon  the  words  ^<  at  their  decease  ;^  and  the  question 
is,  if  we  are  to  use  the  word  *^  their,^  in  the  last  part  of  the  clause,  in  a 
different  sense  from  that  in  which  it  is  used  previously,  and  there  does  not 
appear  any  reason  to  do  so.  The  effect  is,  that,  though  there  is  an  absolute 
gilt  at  first,  it  is  cut  down  afterwards  to  a  life  interest  in  one-third  part  to 
each  of  the  cousins,  with  remainder  to  the  children  of  each  in  their  respective 
shares. 


BOLLS  COURT. 

February  9Z,  1847. 

TuRKEK  1).  Hudson,  (a) 

WtU'-'Conrtruetum^Leffaey'-^iyUtributionper  capUa-^CUmeM, 
K  H.,  by  his  willf  bequeathed  a  pecuniary  legacy  to  each  qfhis  brothers  and  sisters  individuaSy  and 
by  name,  who  should  be  Htnny  at  hie  death ;  and  he  then  bequeathed  his  residuary  estate  to 
trustees  in  trust  for  his  wife  for  life,  and  qfter  her  decease  in  trust  to  distribute  the  same  in  equefl 
shares  and  proportions  [tfter  first  paying  thereout  the  legacies  previously  given  to  each  qfike 
testatof^s  brothers  and  sisters  then  living)  between  and  amongst  each  and  every  qf  the  testmtor'e 
brothers  and  sisters,  and  such  qf  their  children  who  should  be  then  living^  the  parents  and  cMUsms 
to  be  classed  together,  and  to  take  in  equal  shares  and  proportions  ."^ 
Held,  that  the  residuary  estate  and  qfeets  were  distributable  per  et^a  among  such  of  the  bnOmm 
and  sisters  and  their  children  as  were  Uving  at  the  death  qfthe  tenant  for  life. 

THIS  case  came  before  the  Court  upon  further  directions,  the  only  question 
bein^  the  construction  of  a  clause  m  the  will  of  Mr.  Richard  Hudson,  the 
testator  m  the  cause. 
Richard  Hudson,  by  his  will,  bearing  date  the  9th  July,  181S,  bequeathed 
{a)  Reported  by  J.  Macavlat,  Esq.,  Barrifter-at-law. 
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aa  follows :. — ^^  I  also  give  to  my  brothers  aod  sisters^  John  Hudson^  Benjamin 
Hudson,  Elizabeth  Greatwick,  Eleanor  Alcock»  aad  Ann  Jones,  or  to  such  of 
them  as  shall  be  living  at  the  time  of  m^  decease,  the  sum  (^  SSOl.  each;  but 
should  my  sister  Ann  Jones  depurt  this  life,  her  son  Benjamin  Jones  is  to 
receive  the  said  250/.,  and  be  entitled  to  all  such  purt  or  parts  of  my  estate  and 
effects  as  the  said  Anne  Jones  would,  or  might,  oecome  entitled  to  in  case  she 
survived  me.^  ....<'  All  the  rest,  residue,  and  remainder  of  my  estate  and 
effects,  whether  reid  or  perscmal,  I  devise  and  bequeadi  unto  my  executors 
hueinafter  named,  upon  trust,  to  permit  my  wife,  Cathadne  Hudscn)»  to  receive 
the  rents,  profits,  dividends,  and  annual  proceeds  thereof,  to  and  for  her  own 
sole  use  and  benefit  during  her  life ;  htf  own  receipt  to  be  a  sufficient  and 
prwer  discharge  tae  the  rents  and  dividends  to  be  received  by  her ;  and  from 
and  immediatdy  after  her  decease,  upon  trust  to  sell  my  nreehold  house  in 
Oxford-street,  and  also  my  leasehold  nouses,  by  aucticHD ;  and  it  is  my  desire 
that  Mr.  Edward  Abbott  be  employed  as  auctioneer ;  and  to  convert  tlie  whole 
of  my  estate  and  effects  into  money,  and  to  distribute  the  same  in  equal  shares 
and  proportions  (afttf  first  paying  thereout  the  sum  of  2502.  to  each  of  my 
brothers  and  sisters  then  living),  between  and  amongst  each  and  every  of  my 
brothers  and  sisters,  and  such  of  their  children  as  shall  be  then  living,  the 
parents  and  children  to  be  classed  together,  and  to  share  in  equal  proportions 
(the  children  of  Mary  Hill  are  not  included)."  And  the  testator  thereby 
appointed  his  wife,  Ralph  Lonsdale,  and  John  Marks,  his  executors. 

At  the  death  of  the  testator,  his  two  brothers  and  three  sisters,  named  in 
the  will,  were  all  living ;  but  at  the  death  of  Catherine  Hudson,  the  testator^s 
widow,  they  were  all  dead,  Elizabeth  Great  wick  alone  having  died  without  leaving 
issue.  On  the  death  of  Mrs.  Hudson  the  question  arose  as  to  the  distribution 
of  the  fund ;  and  it  bein^  found  necessary  to  take  the  opinion  of  the  Court  on 
the  construction  of  the  above  clause  in  the  will,  a  bill  was  filed  for  that  pur- 
pose, and  the  cause  coming  on  to  be  heard,  a  reference  to  the  Master  was 
directed  to  make  the  usual  inqmriea.  The  cause  now  came  on  again  upon 
further  directions. 

Kmdersley  and  Ckcmdteaa,  for  the  plaintiffs,  the  children  of  some  of  the 
brothers  and  sisters,  contended  that,  as  the  fund  was  directed  to  be  converted 
only  upon  the  death  of  the  testator'^s  widow,  the  tenant  for  life,  such  of  the 
brothers  and  sisters  only  as  were  living  at  that  time  were  entitled  to  take  any 
part  of  the  residuary  estate  and  effects ;  that  sudi  of  them  only  as  were  living 
at  the  testator's  own  death  were  entitled  to  the  350/. ;  and  as  to  the  residuary 
estate,  it  would  be  extraordinary  to  say,  that  though  the  children  of  brothers 
aod  sisters  must  be  living  at  the  death  of  the  tenant  for  life  to  entitle  them  to 
take  any  part  of  it,  yet  the  brothers  and  sisters  themselves  need  not ;  and  that 
it  was  tne  object  of  the  testator  to  create  a  class  consisting  of  the  brothers  and 
sisters  and  their  childBen,  and  therefiore  tihe  words  "  ^o  shall  be  then  living"^ 
applied  to  the  whole. 

LotvndeSf  Roupell^  Koe,  and  BoyU^  for  other  parties. 

K.  Parker  and  Fciter^  for  the  legal  personal  representatives  of  the  deceased 
children  of  the  testator's  brothers^  refirred  to  the  bequest  of  the  250/.  as 
indicating  the  time  when  the  residuary  bequest  was  to  take  effect,  and  that 
children  ^<  then  living^  meant  living  at  the  testator's  death. 

Turner  and  Wdfo^^  for  the  lesal  personal  representatives  of  Elizabeth 
Greatwick,  contended  that  the  words  <<then  living"  referred  to  the  testator's 
own  decease. 

The  Master  of  the  Rolls*—- I  think  that  though  the  words  in  the  resi- 
duary clause  of  the  will  have  not  been  very  accurately  used  by  the  testator,  it 
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is  quite  clear  that  he  had  in  contemplation  such  persons  only  as  should  be 
<*  then  living,"  that  is,  at  the  death  of  his  wife, — ^that  he  dearly  had  in  con- 
templation a  class.  After  conversion,  he  directs  his  trustees  to  pay  250/.  to 
each  brother  and  sister  then  living,  and  then  directs  distribution  of  the  rest, 
residue,  and  remainder  (having  first  paid  thereout  S60/.  to  each  brother  and 
sister)  in  equal  shares  and  proportions  between  and  amongst  each  (not  all)  and 
every  of  his  brothers  and  sisters,  and  such  of  their  children  as  should  then  be 
living,  the  parents  and  children  being  classed  together ;  so  that  he  contemplates 
brothers  and  sisters  living  at  the  death  of  the  tenant  for  life,  and  also  childr^i, 
and  they  were  to  be  classed  together.  He  has  not  used  the  words  ^'  then 
living,''  after  the  words  **  brothers  and  sisters,''  in  that  clause,  but  he  has  put 
them  in  after  the  words  directing  the  payment  of  theS50/.  to  each  of  them,  and 
also  after  the  words  ^^  such  of  their  children.*'  There  is  no  doubt,  th^efore, 
that  persons  *^  then  living,"  whether  parents  or  children,  were  intended.  So 
the  clause  must  be  construed  as  meaning  a  gift  of  the  residue,  in  equal  shares 
and  proportions,  among  such  of  the  brothers  and  sisters  of  the  testator,  and 
such  of  their  children  as  were  living  at  the  death  of  the  tenant  for  life,  the 
testator's  widow,  the  distribution  to  be  made  amon?  them  per  capita,  as  there 
is  a  clear  presumption  of  an  intention  that  it  should  be  so. 


ROLLS  COURT. 

March  4,  1847. 

ScAWiN  V,  Watson,  (a) 

WiU^Comtruetim^LegQC^f  ahioluie  or  limited^Ex9entor$  and  next  qfkin^  eompeiUiom 

between, 

A  teeiaiorf  by  hU  willf  after  making  absolute  bequeets  to  hie  other  children,  gaoe  to  kie  daughter 
H.  W,  the  sum  o/lfiOOl.,  and  also  an  annuity  of  701.  a  year  for  Ijfe,  payable  quarterly,  after 
ehe  should  attain  the  age  of  twenty-one  years  and  six  months;  **  wMeh  two  sums  the  testator 
directed  to  be  under  the  trust  qfhis  exeentors,  namely,  not  to  permit  his  said  daughter  H.  W,  to 
assign  her  said  annuities  to  any  one;  and  the  interest  arising  from  the  1,000/.,  as  it  became  due, 
to  pay  the  same  to  her  for  her  life  into  her  own  hands,"  her  receipts  to  be  a  si0lcient  discharge ; 
and  at  her  decease,  tynm  trust  to  divide  the  principal  sum  qf  1,0001.  equally  between  and  amongst 
all  and  every  her  child  and  children.  The  testator  then  made  other  bequests,  and  t^pointed  two 
sons  and  a  daughter  his  executors,  to  whom  **  he  devised  all  his  money  in  the  fimds,  or  in  notes t 
bonds,  or  estates  mortgaged  to  him  in  fee,"  directing  them  to  pay  all  the  annuities  and  legacies  :^^ 

Held,  that  H,  W,  only  tooh  a  restricted  or  limited  interest  for  life,  and  that  on  her  death  (wi/koui 
having  had  any  children)  the  executors,  and  not  the  next  qfkin  of  the  testator,  were  the  parties 
entitled  to  the  1|000/. 

THIS  case  came  on  upon  demurrer,  the  object  being  merely  to  take  the 
opinion  of  the  Court  as  to  the  construction  to  be  put  upon  a  clause  in 
the  will  of  the  testator  in  the  cause,  whereby  he  made  certain  bequests  to  one 
of  his  daughters,  in  language  which  rendered  it  not  altogether  clear  whether 
he  meant  an  absolute  or  limited  gift ;  and,  if  the  latter,  whether,  in  the  events 
that  had  happened,  the  benefit  so  given  belonged  to  the  testator'^s  executors, 
who  were  the  trustees  thereof,  or  to  his  next  of  kin.  John  Watson,  the 
testator  in  the  cause,  by  his  will,  bearing  date  the  1st  of  January,  18S9,  made 
certain  absolute  devises  and  bequests  to  three  of  his  children,  Charles  Alfred 
(a)  Reported  by  J.  Macaxjlat,  Esq.,  Barrister-at'law. 
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Watson,  Diana  Watson,  and  Octavius  Watson,  whom  he  afterwards  appointed 
his  executors.  To  a  fourth  child,  Harriet  Watson,  he  made  the  followinff 
bequest : — "  I  give  and  bequeath  to  my  daughter,  Harriet  Watson,  1,000^ 
out  of  my  Three-and-a-Half  per.  Cent.  Reduced  Stock,  and  also  70/.  a  year 
during  her  natural  life,  to  be  paid  to  her  in  four  quarterly  payments,  after  she 
attains  the  age  of  twenty-one  years  and  six  months ;  which  two  sums  I  direct 
and  devise  to  be  under  the  trust  of  m^  executors,  namely,  not  to  permit  my 
said  daughter  to  assign  her  said  annuities  to  any  one ;  ana  the  interest  arising 
from  the  1,000/.,  as  it  becomes  due,  to  pay  the  same  to  her  for  her  life  into  her 
own  hands^  and  her  receipt  shall  be  a  suincient  discharge,  even  if  she  marry  ; 
and  at  her  decease,  upon  trust,  to  divide  the  principal  sum  of  1,000/.  equally 
between  and  amonsst  all  and  every  her  child  and  children.  I  further  give  and 
bequeath  my  daugnter,  Harriet  Watson,  the  sum  of  10/.  a  year  until  she  attains 
the  age  of  twenty-one  years  and  six  months,^  The  testator  then  gave  an  annuity 
of  60/.  a  year  to  his  daughter,  Maria  Robinson,  during  her  natural  life,  payable 
by  four  quarterly  payments ;  and,  after  having  appointed  his  three  children, 
Charles  Alfred,  Diana,  and  Octavius,  the  executors  of  his  will,  proceeded  thus : 
— <<  I  devise  all  my  money  concerns,  in  the  funds  or  in  notes,  bonds,  or  estates 
mortgaged  to  me  in  fee,  whether  freehold  or  copyhold,  unto  m^  said  executors, 
their  heirs  and  assigns,  it  not  beine  my  intention  that  my  heir-at-law  may  be 
in  any  way  concerned  therewith,  or  be  called  on  to  assign,  surrender,  or  reconvey 
the  same  when  such  mortgages  are  paid  off;  and  I  direct  my  said  executors  to 
pay  all  the  said  annuities  and  legacies.""  The  testator  died  on  the  29th 
of  December,  18299  his  daughter  Harriet  being  then  an  infant  and  unmarried* 
In  1884,  she  attained  the  age  of  twenty-one  years  and  six  months,  and  inter- 
married with  the  plaintiff,  Mr.  Scawin ;  and,  in  1846  she  died  without  ever 
having  had  any  issue.     The  plaintiff,  her  legal  personal  representative,  filed  a 


bill  against  the  executors  of  Mr.  Watson,  the  testator  in  the  cause,  praying  the 
declaration  of  the  Court,  that  the  gift  of  1,000/.  Three^and-a-Half  per  Cent. 
Beduced  Stock  was  an  absolute  gift  to  his  daughter  Harriet,  subject  to  the 


trusts  contained  in  the  will,  for  the  benefit  of  the  daughter  herself  during  her 
life,  and  after  her  death  to  her  children,  if  she  shouldhave  any ;  and  that  on 
her  decease  without  issue  the  plaintiff  became,  as  her  representative,  absolutely 
entided  thereto ;  or,  if  the  Court  should  be  of  opinion  that  the  testator  had  not 
made  an  absolute  bequest  of  the  1,000/.  to  his  daughter  Harriet,  then  that  it 
might  be  declared  that  the  same  sum,  in  the  events  that  had  happened,  was 
undisposed  of  and  became  distributable  among  the  next  of  kin  of  the  testator 
living  at  his  decease.  To  this  bill  the  defendants,  the  executors,  put  in  a 
general  demurrer. 

Purvis  and  F.  Bayley^  in  support  of  the  demurrer,  contended  that  the  ^ft 
to  Harriet  Watson  amounted  only  to  a  life  interest  in  the  sum  in  question* 
In  all  the  cases  of  this  class  in  which  gifts  have  been  held  to  be  absolute,  it 
was  quite  clear  on  the  face  of  the  will  that  the  gift  was  absolute  in  the  first 
instance,  and  that  the  modifications  afterwards  imposed  were  so  imposed  to 
protect  the  gift,  and  merely  amounted  to  directions  as  to  the  manner  in  which 
the  legacy  was  to  be  invested  and  applied  for  the  benefit  of  the  legatee.  In 
this  case  nothing  of  that  sort  appears;  it  is  simply  a  life  estate  to  the  daughter 
Harriet,  with  an  absolute  becjuest  afterwards  to  her  children,  if  there  be  any. 
**  I  give  my  daughter  Harriet  1,000/.,''  &c.  So  far  certainly  it  is  a  positive 
gift ;  but  then  he  adds,  ^<  and  also  70/.  a  year  for  her  natural  life,"  and  these 
latter  words,  "  for  her  natural  life,''  apply  to  the  1,000/.  as  well  as  to  the 
annuity.  Then  he  directs  his  executors  not  to  permit  his  said  daughter  to 
assign  her  ^<  said  annuities," — thus  shewing,  therefore,  that  her  interest  in  the 
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1,0002.  was  intended  to  be  oniy  in  the  inoome  thereof,  and  not  in  the  principd. 
In  ftll  the  cases  of  absolute  gifts  in  whidi  the  words  employed  at  ail  resemolad 
the  present,  there  was  always  found  something  spedal;  as,  in  the  case  ef 
WhiitellT.  Dudin  (SJac.  &  W.  S79)9  where  a  residue  was  directed  to  be 
equally  divided  between  the  testator^s  wife,  sons,  and  daughters,  subject,  as  to 
daughters'  ehares,  to  be  vested  in  trustees,  and  the  interest  paid  to  them  for 
their  separate  use  for  life,  and  at  the  decease  then*  shares  to  go  to  their  childtea 
equally.  Two  of  the  daughters  died  without  issue,  and  their  representatma 
were  held  entitled  to  their  shares ;  but  in  that  case  they  took  absolutely, 
subject  only  to  trusts  which  did  not  arise.  Here,  however,  there  is  no  poritm 
dear  gift  in  the  first  instance.  All  the  other  bequests  in  this  will  are  absolute^ 
and  no  inference  therefore  can  be  drawn  from  the  other  parts  of  the  will  as  to 
the  meaning  of  the  testator  in  respect  of  the  bequest  in  question ;  and  whei^ 
there  is  any  doubt  as  to  the  true  construction  of  the  former  part  of  a  clause, 
the  last,  which  is  clear  and  explicit,  must  prevail.  Then,  supposing  the  Court 
to  be  of  opinion  that  Mrs.  Sea  win  only  took  a  life  interest  in  tne  1,OOOZ.  stock, 
the  defendants,  the  executors,  and  not  the  next  of  kin,  would  take  that  sum  as 
part  of  the  residue  to  which  they  were  beneficially  entitled,  the  will  bemg  made 
before  the  1st  of  January,  18S8.  They  cited  Htdme  v.  Htdme  (9Sii&. 
644) ;  (a)  Mayer  v.  Townsend  (S  Beav.  448)  ;  {h)  Campbell  v.  Bnmmrigg 
(1  Phill.  801)  ;  (c)  Oompertz  v.  Gompertx  (2  Phill.  107) ;  (d)  Ring  v.  H«rdr 
wick  (S  Beav.  86^) ;  (e)  and  they  contended  that  in  all  of  them  there  was 
something  special,  or  that  there  was  an  absolute  gift  in  the  first  instance  with 
a  direction  as  to  applying  it  for  the  benefit  of  the  legatee. 

Kindersley  and  Toller^  contra. — Absolute  gifts  are  given  to  three  of  the 
children  in  the  clause  immediately  preceding  that  containing  the  gift  in  ques- 
tion, and  it  is  a  right  and  proper  mode  of  construing  the  will  to  have  recourse 
to  that  clause  in  which  the  testator  has  clearly  expressed  his  meaning,  as  a 
guide  to  assist  in  arriving  at  the  proper  construction  in  a  case  of  doubt  as  to 
the  extent  of  interest  in  a  legacy  given  in  another  and  subsequent  clause. 
Again,  the  interest  on  the  1,OOK)/.  is  directed  to  be  paid  as  it  accrues  doe,  and 
could  not  therefore  be  intended  to  be  paid  quarterly,  like  the  annuity  of  701. ; 
and  therefore  the  application  of  the  term  "annuities'*  to  both  the  absolute 
sum  of  1,000Z.  and  the  annuity  of  70Z.  in  no  way  affects  the  question.  Besides, 
though  the  payments  are  directed  to  be  made  to  her  during  her  natural  life, 
the  first  is  not  to  be  made  till  after  she  attains  the  age  of  twenty-one  years  and 
six  months ;  and  therefore  there  is  no  disposition  of  the  life  interest  till  then, 
which  the  testator  could  not  intend.  Lastly,  unless  there  is  a  gift  of  this  stock 
to  Mrsi  Scawin,  there  is  no  gift  of  it  to  any  one — the  executors,  or  any  one  else 


(a)  In  Hvhne  ▼.  Hulme,  a  testator  directed  the  money  to  testator's  daughter,  J.  H.,  the  : 

capital  of  his  residuary  estate,  when  his  yonneeat  to  be  paid  to  her  for  life,  and  the  principal  to  be 

child  should  attain  twenty-one,  to  be  divided  into  divided  among  her  children,  if  any  :— Held,  abio- 

as  many  equal  shares  as  the  number  of  his  children  lute ;  and,  there  being  no  children,  her  rep 


who  should  be  then  living  would  amount  to,  an  tives  are  entitled, 
equal  share  being  allotted  to  each  of  them,  and  to         {d)  In  Gompertz  ▼.   GompertZf   the  principle  of 

the  issue  of  such  of  them  as  should  be  then  dead,  such  cases  is  clearly  stated.    Where  there  is  a  gill, 

such  issue  taking  their  parents*  shares.     A  daugh-  and  a  direction  as  to  the  manner  of  applying  it  te 

ter,  lixing  when  the  youngest  attained  twenty- one,  the  benefit  of  the  legatee,  but  not  a  diminution 

died  a  spinster,  and  her  representatives  were  held  qualification  of  the  original  gift,  there  it  is   ' 

entitled  to  her  share.  and  vice  versd, 

(6)  Mayer  v.  Townsend  was  a  case  of  direction         (e)  Ring  v.  Hardmck.-^Be^wst  to  a  wife  for  Ixfis, 

to  raise  5,000Z.  for  the  testator's  daughter  out  of  and,  after  her  death,  to  divide  the  corpus  between 

his  estates,  and  invest  his  **  daughter's  legacy,"  testator's  four  children,  the  sons  to  have    ~ 


and  pay  the  interest  to  her  for  life,  for  her  sepa-  shares  immediately  paid  them,  but  the  daughtersP 

rate  use,  with  remainder  to  her  children  absolutely,  shares  to  be  invested,  and  the  interest  to  be  paid 

sad  with  a  power  of  giving  a  life  interest  to  her  them  for  life,  with  remainder  to  the  use  of  OMlr 

husband  :— Held,  an  absohite  gift.  chUdren  :— Held,  absolute, 
(c)  Campbell  v.  Brotonrigg^-^Qitt  of  a  sum  of 
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— and  therefwe  it  must  devolve  to  the  next  of  kin  of  the  testator,  one  of 
whom  is  represented  by  the  plaintiff. 

The  Mastee  of  the  Rolls. — In  this  case,  as  in  all  others  of  a  like  kind, 
the  question  is,  what,  having  regard  to  its  general  purport,  is  the  effect  of  the 
will  ?— that  is,  whether  the  words,  by  which  the  legacy  is  given,  import  an 
absolute  ^ft  modified  only  by  certain  subsequent  restrictions,  so  as  that  the 
absolute  gift  may  have  its  full  effect  in  all  cases  in  which  the  limitations  and 
restrictions  are  not  applicable;  and,  in  like  maimer,  paying  regard  to  the 
whole  will, — whether  the  effect  of  the  legacy  is  to  give  a  restricted  gift,  which 
is  to  prevail  only  according  to  the  restrictions  or  limitations  in  the  circumstances 
to  wnich  they  are  applicable,  and  not  further  or  otherwise ; — that  is  the  ques- 
tkni.  In  this  case,  1  confess,  I  cannot  find  any  general  scheme  of  this  will  at  all 
sufficient  to  afford  me  the  least  clue  to  the  construction  of  this  particular 
bequest ;  nor  do  I  think,  in  a  case  where  a  testator  himself,  providing  for  the 
benefit  of  his  children,  shews  such  a  great  variety  of  intention  as  this  testator 
has  shewn  in  the  present  case,  that  by  any  further  consideration  of  the  matter  I 
could  obtain  the  least  light  into  his  intention  to  enable  me  to  judge  of  what  he 
meant  to  give,  and  to  construe  what  he  meant  to  give  to  one  by  what  he  has 
given  to  others.  I  am  therefore  under  the  necessity  of  confining  myself 
entirely  to  the  words  of  the  bequest  made  in  favour  of  this  particular  oaughter, 
Harriet  Watson.  It  is  an  extremely  ill-drawn  and  incorrect  will ;  and,  as  to 
my  arriving  at  any  thing  like  a  distinct  and  clear  notion  of  what  the  testator 
would  have  done  if  the  events  which  have  arisen  had  come  under  his  contem- 
plation, there  is  not  the  least  means  afforded  me  of  doing  so.  I  must  take  the 
words  as  they  are,  and  upon  the  best  consideration  that  I  am  able  to  give  to 
tins  matter,  my  opinion  is,  that  this  bequest  does  not  amount  to  an  absolute 
bequest,  but  that  it  is  a  restricted  and  bmited  gift,  as  if  the  testator  had  said 
(but  which  he  has  not  said),  ''  I  give  the  sum  of  1,000Z.  to  trustees  for  the 
benefit  of  my  daughter,  in  trust  to  pay  to  her  the  interest  arising  tbereirom 
during  her  life,  with  remainder  to  her  children  after  her  decease.**^  If  you  put 
the  words  used  by  the  testator  together,  it  really  comes  to  this, — that  the 
testator  has  given  and  bequeathed  to  his  daughter,  Harriet  Watson,  a  sum 
which  he  bequeaths  to  be  under  the  trusts  of  his  executors,  with  such  restric- 
tions and  so  far  and  no  further  than  I  have  mentioned  ;  and  not  professing  to 
think  it  can  be  made  any  clearer  than  it  is  at  present,  my  opinion  is  that  it  is  a 
restricted  gift,  and  the  next  of  kin  do  not  take.  Allow  the  demurrer  without 
costs. 
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ROLLS  COURT. 

March  6  and  8, 184n. 
Hubbard  v.  Young,  (a) 

Will-'Legaey — Comiructum — Et^oymeni  in  specie, 

A,  B.f  by  her  willf  gave  all  her  property,  with  certain  exceptional  to  her  grand'daugkter  C.  D,,  and 
declared  that  should  her  grand^daughter  C,  2>.  marry  ^  then  her  issue  should  he  her  heirs  ;  hui 
should  her  said  grand^daughter  die,  and  not  leave  any  issue  behind  her,  then  the  testatrix  directed 
her  property  to  be  divided  between  other  persons  therein  named.  The  testatrix  concluded  by 
observing  that  her  property  was  in  the  Bank  and  India  House.  The  property  possessed  by  the 
testatrix  at  the  time  of  her  death  consisted  of  a  sum  qf  East-India  Stock,  and  qfsome  Three-emd" 
C'Halfper  Cent.  Bank  Annuities  .*— 

Held,  that  the  dividends  on  those  sums  in  their  then  state  of  investment  were  to  be  paid  to  the  grand' 
daughter  C.  D.for  life,  and  that  the  Stock  and  Annuities  were  not  to  be  converted. 

THE  testatrix,  Elizabeth  Hubbard,  by  her  will,  bearing  date  the  25th  of 
June,  18S4,  made  the  following  bequest :  "  I  give  my  property  to  my 
grand-daughter,  Elizabeth  Matilda  Hubbard,  except  600/.  1  give  to  my  niece, 
Elizabeth  Howorth ;  and,^  &c.  (being  a  series  of  particular  ^fts  to  particular 
persons)  ;  '<  should  my  grand-daughter  marry,  I  devise  her  issue  may  be  her 
tiares  [heirs].  If  she  should  die,  and  not  leave  any  issue  behind  her,  I  give  all 
my  property  to  be  divided  between  my  sister  Howorth's  children  and  my  bro- 
ther Richard  Sigery's  daughter  and  her  children.  If  my  daughter  and  myself 
should  die  before  my  grand-daughter  is  of  age,  it  is  my  desire  that  Mrs.  Jane 
Hubbard  may  have  the  care  of  her  till  she  comes  of  age,  which  is  to  be  at  her 
twentieth  age  [year],  at  which  time  she  is  to  receive  the  devend  [dividends] 
herself,  but  not  the  principal — ^tbat  is  not  to  be  spent.  My  property  is  in  the 
Bank  and  India  House.^  The  testatrix  appointed  Joseph  Hubbard,  Thomas 
William  Young,  and  William  Bowen,  executors  of  her  will. 

At  the  time  of  the  decease  of  the  testatrix,  she  was  in  possession  of  1,0001. 
East-India  Stock,  and  of  the  sum  of  3,090/.  Three-and-a-Half  per  Cent. 
Reduced  Annuities ;  and  the  question  whether,  under  the  terms  of  the  bequest, 
the  ^rand-daughter,  Elizabeth  Matilda  Hubbard,  was  entitled  to  the  diviaends 
and  income  thereof  for  life,  in  the  then  state  of  investment  of  die  property,  or 
only  to  the  dividends  of  so  much  Consols  as  could  be  purchased  with  the  pro- 
ceeds thereof,  if  sold  out  and  converted. 

Kinder aley  and  ShapteVy  for  the  grand-daughter,  insisted  that  she  was  entitled 
to  take  the  income  of  the  property  in  specie.  They  cited  Vaughan  v.  Btick 
(1  Phill.  76) ;  (6)  Pickering  v.  Pickenng  (2  Beav.  31 ;  4  Myl.  &  Cr.  289) ;  (c) 
Goodenough  v.  Tremamondo  (2  Beav.  512);  Bethune  v.  Kennedy  (1  MyL 
&  Cr.  114)  ;(d)  Hinves  v.  Hinvea  (3  Hare,  609)  \(e)  CoUins  v.  CoUinsCf) 

(a)  ReportedbyJ.MACAULAT,Etq.,  Barrister-  {d)  In  Bethune  ▼.  Kennedy,  a  test&triz,  after 
at-law.  making  two  sprcific  bequests  of  sums  in  Long  Aa- 

(b)  In  Vaughan  v.  Buck,  a  testator  gave  the  nnities,  gave  the  residue  of  her  property  to  ber 
whole  of  his  property  (afterwards  enumerating  the  sisters  for  their  lives,  and  it  was  held  a  gift  in  spede. 
particulars)  to  his  wife  for  life,  and  then  to  his  (e)  Hinoes  y.  Hiwes.—k  residuary  gift  of  pro- 
children  ;  and  it  was  held  the  wife  was  entitled  to  a  perty  (which  consisted  of  leaseholds  and  Long  An- 
life  interest  in  specie.  unities)  for  life,  with  a  direction  not  to  sell  without 

(c)  Pickering  ▼.  Pickering.-^ A.  gift  for  life  of  all  the  consent  of  all  parties,  was  held  a  gift  for  Bfe  in 
interest,  rents,  dividends,  annual  produce  and  pro-  spede. 

fits,  use  and  enjoyment  of  all  testator's  real  and  (f)  Collins  t.  CoOins.-^A  gift  by  a  testator  of  all 

personal  estate,  held  a  gift  for  life  in  specie.    A  and  every  part  of  bis  property  (oontlstinff  partly  of 

Bkegiftofrefiff,&e.,inGo<Nieiimi^AT.2yemam<mdo,  leasehold),  without  any  reserve,  for  lifo,  held  a 

held  to  be  a  gift  in  spede.  gift  for  life  in  spede. 


DORMAT  V.  BOBRODAILE.  567 

{2  Myl.  &  K.  708).  The  tendency  of  the  courts  is  now  in  favour  of  conver- 
sion ;  though  at  the  time  when  the  case  of  Howe  v.  Earl  of  Dartmouth 
{7  Ves.  150)  was  decided,  the  leaning  was  the  other  way. 

Jervis,  for  Mr.  Drewry,  the  husband  of  the  srand-daughter. 

Craig  and  Woody  for  one  of  the  parties  entitled  in  the  event  of  the  grand- 
daughter dying  without  issue,  cited  Sutherland  v.  Cooke  (Coll.  C.  C.  498).  (a) 

Sogers,  for  a JMU^  claiming  adversely  to  the  ^and-daughter. 

Turner  and  C.  Italic  for  the  trustees,  asked  the  Court  to  direct  pa3nnent  of 
the  interest  to  the  tenant  for  life,  without  their  intervention* 

The  Masteb  of  the  Rolls  said,  he  did  not  think  there  was  sufficient  indi- 
cation of  intention  that  the  property  should  be  converted,  to  justify  an  order 
for  investment  thereof  in  Consols.  The  construction  did  not  depend  on  the 
legacy  being  specific ;  but  the  question  was,  whether  the  testator  did,  or  did 
not,  intend  that  there  should  be  a  specific  enjoyment  of  the  property  so  given. 
This  is  a  permanent,  not  a  wasting  lund,  but  it  is  not  in  that  state  of  invest- 
meut  which  the  Court  thinks  best;  and  in  such  cases  the  Court  will,  if  there 
is  no  indication  of  intention  to  the  contrary,  direct  investment  in  the  proper 
fund.  Now  the  testatrix  gives  all  her  property,  with  certain  exceptions,  to  ner 
erand-daughter,  for  life,  and  she  says  her  property  is  in  tba  Bank  and  East- 
India  House.  It  is  dear,  therefore,  she  meant  to  give  it  in  specie ;  and  so  the 
gift  must  be  construed.  The  rule  of  the  Court  as  to  conversion  and  invest- 
ment cannot  be  applied  to  this  case;  but  the  order  must  be  made  without 
prejudice  to  the  ultmiate  rights  of  the  parties  and  any  thing  occurring  in  the 
mean  time. 


ROLLS  COURT. 
March  9  and  May  8, 1847. 

DOEMAY   V.    BOBKODAILE.  (6) 

D€ed~^Co9etuint — Affirmative  and  negative  worde— Policy  qfanurance — Breach  qfcondiHcm^ 
Finfeiiure-^WiU^Comiruciion — Charge  qf  debte — Legal  and  eatable  ateett. 

A*  B,  Reefed  a  policy  qf  auuranee  on  hie  life,  of  which  one  of  the  conditione  wae,  that  if  A,  B» 
ehould  **  die  by  hie  own  hands"  the  policy  ehould  be  void,  Thie  policy  A,  B.  aeeigned  to  the 
trueteee  qf  hie  marriage  settlement  in  trust  for  the  benefit  qf  his  intended  wife  and  the  children 
qfthe  marriage;  and  he  thereby  covenanted,  during  his  life,  to  pay  the  premiutne,  and  do  all  other 
acts  necessary  to  keep  up  the  policy.  Afterwards  he  came  by  his  death  by  a  voluntary  act  qfhis 
oimi,  and  the  policy  was  held  to  be  thereby  forfeited : — 

Held^  however,  that  the  payments,  ifc.  being  duly  made  up  to  his  death,  his  covenant  to  the  trustees 
was  not  broken,  and  his  executor  was  not  liable  therrforefor  the  amount  qfthe  policy, 

A,  B.,  by  his  will,  had  also  appointed  executore,  and  devised  all  his  ettate  to  them,  and  he  then 
charged  hit  eseeuiore  with  payment  qf  his  debts : — 

HM,  thai  this  amounts  to  a  charge  of  the  debts  upon  all  the  estates. 

THIS  was  a  suit  instituted  by  the  plaintifiTs,  John  Dormay  and  George 
Grinton,  on  behalf  of  themselves  and  all  other  creditors  of  the  Rev- 
William  Borrodaile,  late  vicar  of  Wandsworth,  for  the  administration  of  his 
estate ;  and,  the  cause  having  come  on  to  be  heard,  the  usual  decree  was  made, 

(a)  Sutherland  t.  Cooke.— Cnit  to  trustees  of  thereto,  to  pay  the  dividends  «&d  interest  to  B.  for 
Long  Annuities  and  other  stock  and  public  funds,  life,  &c. ;— Held,  that  the  property  must  be  con- 
ready  money,  &c,  and  all  the  rest,  residue,  and  verted,  and  the  dividends  on  it  so  converted  must 
ramainder  of  testator's  personal  property,  in  trust,  only  be  paid  to  the  tenant  for  life, 
in  the  first  place  to  sell  the  same,  and  apply  so  much  (6)  Reported  by  J.  Mac  aula  y,  Esq.,  Barrlster- 
W  mig^t  be  necessary  to  pay  debts ;  and,  subject  at-law. 
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that  it  should  be  referred  to  the  Master  to  take  the  accounts^  &c.  Under  tWi 
decree  the  several  creditors  of  the  deceased  carried  in  thdr  claims  to  Hm 
Master's  office ;  and  the  trustees  of  Mrs.  Borrodaile^s  marriage  settlonenl 
claimed  the  sum  of  1,000Z.,  alleged  to  be  due  and  payable  to  them  out  <^  Mr. 
Borrodaile's  estate,  in  consequence  of  an  alleged  breach,  by  him,  ci  a  caTcnant 
contained  in  the  settlement,  whereby  he  had  covenanted  to  keep  on  foot  and 
pay  the  premiums  on  a  policy  of  assurance  for  1,000/.,  which  had  been  efl^oeted 
oy  him,  and  assigned  to  them  on  the  trusts  of  the  settlement,  but  which  became 
forfeited,  in  consequence  of  Mr.  Borrodaile  "  dying  by  his  own  hands."^  The 
Master  having  allowed  the  claim  of  the  trustees,  the  plaintiff  took  exceptions  to 
the  report,  and  contended — first,  that  the  Master  ought  to  have  disallowed  the 
whole  claim,  on  the  ground  that,  inasmuch  as  Mr.  Borrodaile,  at  the  time  of 
committing  the  act  which,  it  was  alleged,  constituted  the  breach  of  CQvyfMmt» 
was  incapable  of  judging  between  right  and  wrong,  that  act  was  not  contnucy 
to  the  intent  and  meaning  of  the  indenture  of  settlement,  or  the  covenant  and 
agreement  therein  on  his  part  contained ;  and,  secondly,  inasmuch  as  tbe 
insurance  office  had  paid  the  trustees  the  sum  of  ^7/.,  being  the  value  of  the 

Slicy  at  the  death  of  Mr.  Borrodaile,  the  debt  (if  any  such  existed)  due  Scorn 
r.  &orrodaile^s  estate  to  the  trustees  was  reduced  to  that  extent,  and  the 
Master  ought  only  to  have  allowed  the  reduced  amount,  if  he  allowed  anj 
thing.  These  exceptions  having  come  on  to  be  argued,  a  case  was  directed  to 
be  sent  for  the  opinion  of  the  Court  of  Common  Pleas  as  to  the  allied  breadi 
of  covenant,  and  the  exceptions  were  ordered  to  stand  over  till  the  certificate  ot 
the  judges  should  be  returned.  The  case  having  been  tried,  the  judges  oatif 
fied  their  opinion  to  be,  that  the  trustees  could  not,  under  the  covenant,  recover 
the  amount  of  the  policy  as  against  the  testator's  estate.  The  cause  now  came 
on  to  be  re-argued  on  the  equity  reserved. 

The  Master,  by  his  report,  had  found  the  following  facts: — The  Bev. 
William  Borrodaile,  in  contemplation  of  his  then  intended  marria^  with 
Agnes  Sarah  Blizard  Shaw,  and  in  pursuance  of  an  agreement  entered  into  in 
that  behalf  between  the  said  parties  prior  to  the  marriage,  and  for  makinc^  an 
additional  provision  for  his  then  intended  wife  and  the  issue  of  such  marriage, 
on  the  30th  of  May,  1828,  effected  a  policy  of  assurance  on  his  own  life  lor 
the  sum  of  1,000Z.  with  the  London  Life  Assurance  Association,  whereby,  in 
consideration  of  the  annual  sum  or  premium  of  33/.  15s.  therein  mentioned, 
and  agreed  by  him  to  be  paid  to  the  association,  the  association  agreed  to 
assure  the  sum  of  1,000/.  to  be  paid  to  his  executors,  &c.  within  three  calendar 
months  after  satis&ctory  proof  should  be  given  to  them  of  his  death  ;  and  tibe 
policy  contained  the  following  proviso :  "  Provided,  and  it  is  hereby  declared 
to  be  the  true  intent  and  meaning  of  this  policy  of  assurance,  and  tne  same  is  ' 
accepted  by  the  said  assured  upon  these  express  conditions,  that  in  case  the 
assured  shall  die  upon  the  sea  (except  in  such  passages  as  are  allowed  by  the 
rules  of  the  society),  or  go  beyond  the  limits  of  Europe,  or  enter  into  or 
engage  in  any  naval  or  miEtary  service  whatsoever,  unless  license  be  obtained 
from  a  court  of  directors  of  the  said  society,  or  shall  die  by  his  own  Aands,  or 
by  the  hands  of  justice,  &c.,  this  policy  shall  be  void.*" 

By  indenture  of  settlement,  bearing  date  the  S6th  of  June,  18S8,  and 
made  between  WiUiam  Borrodaile,  the  father,  of  the  first  part;  the  Rev. 
William  Borrodaile,  the  son,  of  the  second  part ;  Thomas  Blizard  and  A.  S.  B. 
Shaw,  of  the  third  part ;  and  John  Watson  Borrodaile,  Abraham  Borrodaile^ 
Charles  Hampden  Turner,  and  William  Cotton,  of  the  fourth  part ;  aftor 
reciting  that  a  marrii^  had  been  agreed  upon  between  the  said  Ber.  W.  F  ~ 
Todaile  and  A.  S.  B.  Shaw,  and  that  in  contemplation  of  such  marriage  the  i 
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Ber.  W.  Borrodaile  had  insured  bis  Hfe  with  the  London  Life  Association  for 
InsuiBnces  on  Lives  in  the  sum  of  1,000Z.,  by  a  oolicy  of  assurance  bearing 
dute  the  80th  of  May,  1888,  and  numb^^  4,817,  and  that  it  had  been 
^;reed  between  the  several  parties  thereto,  that  the  said  poliw  of  assurance, 
and  die  sum  of  money  thereby  secured,  and  all  further  benem  to  be  derived 
therefrom,  should  be  assigned  by  the  said  Bev.  W.  Borrodaile  to  the  parties 
diereto  of  the  fourth  part,  to  he  hdd  by  them  upon  the  trusts  theremafter 
declared,  and  that  the  said  policy  should,  during  the  life  of  the  assured,  be  kept 
on  foot  in  such  manner  as  thereinafter  mentioned,  it  was  amongst  other  things 
witnessed  that,  in  consideration  of  the  said  intended  marriage,  and  for  the 
nominal  consideration  therein  mentioned,  he,  the  said  Bev.  W.  Borrodaile,  did 
bargain,  sell,  assign,  and  set  over  unto  the  said  parties  thereto  of  the  fourth 
part,  their  executors,  &c.,  all  that  the  said  policy  of  assurance  whereby  the  said 
sum  of  1,0002.  was  insured,  rnd  also  all  that  the  said  sum  of  1,000Z.  and  all 
other  moneys  which  might  become  payable  or  recoverable  upon  or  by  virtue 
of  such  policy,  and  al!  benefit  and  advantage  thereof,  and  all  the  right,  &c., 
together  with  all  powers,  remedies,  and  means  necessary  for  suing  for, 
recovering,  and  receiving  the  same  moneys,  to  hold  the  same  policy  of  assur- 
ance, &c.,  unto  them,  their  executors,  &c.,  upon  the  trusts  therein  mentioned, 
being  for  the  benefit  of  the  intended  wife  for  life,  and  after  her  decease  for  the 
beuOTt  of  the  issue  of  the  marriage.  The  said  Bev.  W.  Borrodaile  thereby 
also  covenanted  that  the  said  policy  of  assurance  was  at  the  time  of  the  execu- 
tion of  the  indenture  of  settlement  in  fiill  force  and  effect,  and  had  not  been 
assigned,  charged,  or  incumbered,  and  also  for  further  assurance,  and  he  also 
covenanted  as  follows :— "  And  the  said  William  Borrodaile,  the  son,  doth 
hereby,  for  himself,  his  heirs,  executors,  and  administrators,  covenant,  promise, 
and  agree  with  and  to  the  spid  John  Watson  Borrodaile,  Abraham  Borrodaile, 
Charles  Hampden  Turner,  and  William  Cotton,  their  executors  and  adminis- 
trators, that,  in  case  the  said  intended  marriage  shall  be  solemnized,  he,  the 
said  William  Borrodaile,  the  son,  shall  and  will,  from  and  after  the  solemni- 
zation thereof,  at  all  times  during  his  life,  duly  pay  all  such  premiums  and 
other  monep,  and  do  and  perform  all  such  acts,  matters,  and  things,  as  shall 
be  Tequisite  for  continuing  and  keeping  on  foot  the  said  policy  of  assurance  on 
his  liie,  lastly  hereinbefore  assigned,  or  intended  so  to  be.*" 

The  marriage  between  Mr.  Borrodaile  and  Miss  Shaw  took  effect  soon  after, 
and  there  are  now  Kving  four  children,  two  sons  and  two  daughters,  the  issue 
thereof. 

On  the  14th  of  February,  1832,  Mr.  Borrodaile  made  his  will,  and 
fqppointed  the  said  Abraham  Borrodaile,  the  Bev.  Joseph  Shaw,  his  own  wife, 
now  A.  S.  B.  Duval,  and  his  sister  Sarah  Borrodaile,  executors  and  executrixes 
thereof. 

On  the  16th  of  February,  1838,  Mr.  Borrodaile,  the  testator,  threw  himself 
from  the  parapet  or  projection  of  Vauxhall-bridge  into  the  river  Thames,  and 
was  drowned ;  and  on  the  21st  of  March,  1888,  a  coroner^s  inquest  was  held 
on  the  body,  which  had  been  found  in  the  river  the  previous  day,  when  the 

«ry  on  such  inquest  returned  the  following  verdict: — **  That  the  said  Rev. 
''iDiam  Borrodaile  was  found  drowned  on  the  20th  day  of  March,  then 
instant,  in  the  waters  of  the  river  Thames,  in  the  parish  of  St.  Marsaret, 
Westminster ;  but  when,  how,  where,  or  by  what  means  he  came  to  liis  death 
there  is  no  evidence  to  the  sr.'d  jurors.*"  On  the  17th  of  March,  Abraham 
BoiTodaile  alone  proved  the  testator's  will  in  the  Prerogative  Court  of  the 
Ardibishop  of  Canterbury.  On  the  30th  of  March,  a  certificate  of  the  death 
rf  Mr.  Borrodaile  was,  in  conformity  with  the  rules  of  the  society,  lodged  at 
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the  office  of  the  London  Life  Association,  and  a  demand  was  in  due  course 
made,  on  behalf  of  Mr.  Borrodaile's  executor,  of  the*  sum  insured,  which 
demand  was  met,  on  the  part  of  the  office,  by  a  reference  to  their  soUcitors ; 
whereupon  Abraham  Borrodaile,  as  the  sole  legal  personal  representative  of  the 
testator,  brought  an  action  against  the  society  for  the  recovery  of  the  said  sum  of 
1,000/.,  secured  by  the  said  policy,  for  the  benefit  of  the  trusts  in  favour  of 
the  testator^s  wife  and  children,  the  trustees  having  given  him  an  indemnity. 
This  action  was  tried  at  the  sittings  in  London  after  Michaelmas  Term,  1841, 
the  issue  being,  whether  the  testator  had  or  had  not  died  by  his  cum  hands  ; 
and  the  jury  found  "  That  Mr.  Borrodaile  voluntarily  threw  himself  into  the 
river,  knowing  at  the  time  that  he  should  thereby  destroy  his  life,  and  intending 
thereby  to  do  so ;  but  that,  at  the  time  of  committing  the  act,  he  was  not 
capable  of  judging  between  right  and  wrong,^  and  upon  that  finding,  a  verdict 
was  entered  for  the  defendants,  with  leave  to  the  plaintiff  to  move  to  set  it  aside 
and  that  a  verdict  might  be  entered  for  the  plaintiff  for  1,127/.,  the  sum  then 
due  on  the  policy.  In  Hilary  Term,  1842,  accordingly,  a  rule  nisi  wat 
granted  for  setting  aside  the  verdict,  which  was  afterwards  discharged  in  Easter 
Term,  1843,  Chief  Justice  Tindal  being  in  favour  of  the  plaintiff,  and  the 
other  three  judges  against  him. 

The  trustees,  having  thus  failed  to  establish  their  claim  against  the  assurance 
office,  went  into  the  Master  s  office,  with  a  state  of  facts  and  charge  under 
the  decree  in  the  present  suit,  and  claimed  the  sum  of  1,000^,  as  due  and 
payable  out  of  the  testator^s  estate,  on  the  ground  of  the  breach  or  non- 
performance of  the  covenant  by  the  testator,  contained  in  the  indenture  of 
settlement  of  the  S6th  of  June,  1828;  and  the  Master  was  of  opinion  tbat> 
inasmuch  as  the  testator,  by  his  own  act,  in  his  lifetime,  discontinued  and  put 
an  end  to  the  policy  of  assurance,  contrary  to  the  intent  and  meaning  of  the 
indenture  of  settlement,  and  the  covenant  and  agreement  therein,  on  his  part> 
contained,  the  trustees  of  the  settlement  were  entitled  to  claim  the  sum  of 
1,000Z.,  so  secured  by  the  policy,  and  assigned  to  them,  with  interest  at  four 
per  cent,  per  annum,  from  the  31st  of  Jiuy,  1838,  asainst  the  estate  of  the 
testator,  and  to  rank  as  specialty  creditors ;  and  he  acooraingly  allowed  the  claim. 
To  this  finding  exceptions  were  taken,  as  already  mentioned,  and  when  they 
came  on  to  be  argued,  a  case  was  directed  to  be  sent  to  the  Court  of  Common 
Pleas,  as  to  whether  the  trustees  were  entitled  to  recover  the  amount  of  the 
policy  from  the  testator^s  executor  under  the  covenant  in  the  settlement.  This 
case  was  argued  in  the  Court  of  Common  Pleas,  in  Trinity  Tenn,  1846,  before 
the  Chief  .Justice  Tindal  and  three  other  judges,  and,  the  Chief  Justice  having 
meanwhile  died,  the  other  three  judges,  in  Hilary  Term  last,  returned  their 
certificate  to  the  effect  that  the  trustees  could  not,  under  the  covenant,  recover 
the  amount  of  the  policy  against  the  testator^s  executor.  The  exceptions  now 
came  on  again  to  be  argued  on  the  equity  reserved. 

Kindersley  and  Toller^  in  support  of  the  exceptions,  asked  the  Court  to 
confirm  the  certificate  of  the  judges,  and  allow  the  exceptions.  The  covenant 
on  which  the  question  has  been  raised  is,  that  Mr.  Borrodaile  will,  during  his 
Ufe^  pay  the  premiums  and  do  all  other  acts  necessary  to  keep  the  policy  on 
foot :  what  was  the  intention  of  this  ?  Why,  that  up  to  the  moment  ol  his 
death  every  act  necessary  to  preserve  the  policy  from  aropping  was  to  be  done 
by  him,  and  every  act  necessary  was  accordingly  so  performe£  The  intention 
of  the  covenant  did  not  go  beyond  that ;  nor  can  you  import  into  it  any  such 
thin^  as  an  intention  to  covenant  not  to  drown  himself,  nor  to  die  by  his  own 
hand.  One  argument  addressed  to  the  judges  was,  that  the  covenant  merely 
manifested  an  intention  to  do  all  acts  of  payment,  &c.  necessary  to  keep  the 
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policy  on  foot;  and  the  other  ground  was,  that  the  covenant  was  only  appli- 
cable to  acts  during  his  life^  and  that  it  could  not  apply  to  a  case  where  it  was 
only  the  effect  of  an  act  which  was  done  in  his  lifetime  that  rendered  the  policy 
void. 

Raapell,  for  the  trustees. — The  question  is,  whether  the  certificate  of  the 
judges,  being  made  without  any  reasons  assimed,  is  sufficient  to  determine  the 
question.  [The  Master  of  the  Rolls. — Oh,  they  seldom  give  any  reasons 
in  a  case  sent  from  this  Court]  In  the  action  against  the  insurance  office,  the 
jury  found  that  the  deceased  voluntarily  committed  the  act,  knowing  it  would 
destroy  his  life,  but  being  incapable  of  distinguishing  between  right  and  wrong ; 
and  the  majority  of  the  judges  held  that  the  fact  of  nis  bein^  a  voluntary  agent 
in  his  own  death,  though  not  feloniously  so,  was  sufficient  to  bring  the 
case  within  the  words  "  dying  by  his  own  hands,''  and  consequently  that  he  had 
fbrfeited  the  policy.  Now  that  verdict  stands,  and,  as  the  death  was  produced 
by  an  intentional  act,  the  policy  was  forfeited  jind  loss  incurred.  Then  what  was 
the  effect  of  that  on  the  covenant  to  pay  &c.,  and  do  all  &c.  ?  The  only 
subject  of  the  settlement  was  the  policy  of  assurance  in  question,  and  the  deea 
is  in  the  form  of  an  assignment  of  the  policy,  and  there  is  a  declaration  of  trust, 
and  a  covenant  to  pay  &c.,  and  do  &c. ;  and  the  argument  was,  that  Borrodaile, 
by  his  acts,  coula  forfeit  the  policy,  but,  at  the  same  time,  not  invalidate  the 
covenant;  and  of  that  opinion  were  three  of  the  judges.  But  the  policy  is 
forfeitable,  not  only  by  acts  done  in  the  life  of  the  assured,  but  by  the  condi- 
tions of  his  death,  and  did  not  depend  on  acts  done  during  his  life  alone. 
{GHMth  V.  Goodhand,  Sir  T.  Raymond,  464 ;  Duke  of  St  AlbarCa  v.  Ellis^ 
16  East,  35S.)  The  intention  being  to  keep  up  the  policy  intact,  the  pro- 
vision in  the  settlement  must  be  intended  to  covenant  against  the  performance  of 
any  act  which  might  forfeit  it,  and  must,  therefore,  be  independent  of  the  question 
of  a  voluntary  or  an  involuntary  act :  the  covenant  is  not  against  the  act,  but  the 
effect  of  the  act.  As  in  the  case  of  a  covenant  to  repair,  the  obligation  to  do  so 
remains  whatever  may  be  the  act  rendering  it  necessary ;  and  therefore,  whether 
Mr.  Borradaile  did  the  act  voluntarily  or  involuntarily,  the  covenant  remained 
the  same.  The  meaning  of  the  covenant  was,  that  ne  would  not  do  any  act 
invalidating  the  covenant.  A  lunatic  is  amenable  for  his  acts  in  civil  though 
not  in  felonious  cases.  (Co.  Litt  47,  a ;  Weaver  v.  Wardy  Hobart,  134 ; 
Owen  V.  DavieSf  1  Ves.  sen.  8S.) 

JJ.  Palmer^  on  the  same  side. — There  are  two  questions  to  be  considered  in 
this  case :  first,  the  proper  construction  of  the  covenant ;  and,  secondly,  the 
nature  of  the  act  which  is  a  breach  of  that  covenant.  As  to  the  first,  there  is 
a  deed  made  on  the  marriage  of  Mr.  and  Mrs.  Borrodaile,  in  which  Mr.  Bor- 
rodaile covenants,  not  only  to  pay  all  the  premiums,  &c.,  but  to  do  all  other 
acts  necessary  to  keep  up  the  policy,  which  renders  it  necessary  to  have 
recourse  to  the  policy  to  ascertain  what  those  acts  are.  The  effect  of  the  con- 
struction on  the  other  side  is  confined  to  the  first  clause  of  the  covenant,  viz. 
the  payment  of  the  premiums,  and  does  not  at  all  touch  upon  the  other  acts 
covenanted  in  the  last  clause  to  be  performed.  Now  look  at  the  policy,  and 
there,  after  the  agreement  to  make  the  assurance  on  payment  of  the  premiums, 
the  next  thing  you  come  to  is  the  condition  containing  the  events  in  which 
the  policy  is  to  be  void.  Of  these  there  ai^p  nine,  of  wnich  four  are  certain 
specified  modes  of  death.  Some  of  them  are  out  of  the  question  altogether, 
some  are  past,  and  others  relate  to  acts  to  take  place  in  the  lifetime  of  the 
assured.  One  of  these  is  ^ng  beyond  seas  without  a  license,  which  amounts 
to  a  covenant  not  to  go  without  a  license,  and  is  therefore  a  negative  covenant. 
You  must  import  negative  words  into  all  these  provisoes^  and  therefore  you 
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cBBmct  make  the  sabfieqaerft  daase  of  this  ^oveaaBt  in  the  setdement  applkabie 
for  the  purposes  for  which  it  was  inteDded  without  using  nesatire  words  in  it. 
If  1^  dies  by  the  hands  of  juidce,  surel  j  the  covenant  is  against  the  act  whidi 
brings  death.  That  affirmative  words  W  implication  contain  negative  wends, 
there  are  authorities  to  shew.  (Com.  Dig.  '^  Covenant,'*^  A.  S ;  Com.  Dig. 
^  Covt.  Breach,*'  E.  8 ;  Robinwn  v.  JmpSy  Sir  T.  Raymond,  9S ;  Com.  Dig. 
^  Condition,"  N.)  It  is  said  the  act  was  not  done  during  the  life  of  lifc. 
Borrodaile,  but  that  doctrine  is  long  since  exploded.  Every  act  causing  deadi 
is  done  in  the  lifetime.    He  referred  to  CKfty.  Sckwabe  (7  Law.  T.  844>). 

Kinderdey^  in  reply. 

The  Master  of  tlie  Rolls.— ^The  qoestton  is,  what  is  the  effect  of  the 
covenant.  Mr.  Borrodaile,  being  about  to  naarry,  was  desirous  of  settling 
1,00(M.  for  the  benefit  of  his  wire  and  children.  There  were  various  ways  ot 
doing  that :  he  might  have  covenanted  to  pay  1,000Z.  on  the  trusts  of  the 
settlement ;  or,  having  a  policy  of  assurance,  he  might  assign  it  and  the  money 
secured  by  it  for  the  object  proposed ;  or  he  might  covenant  to  effect  a  policy 
immediatdy  and  covenant  to  keep  it  up,  without  directly  charging  his  assets. 
In  this  case,  so  far  as  the  intention  can  be  collected  at  all,  it  was  mxxply 
to  effect  a  policy  and  allow  the  benefit  thereof  to  so  to  the  trustees  for  his  wife 
and  family ;  the  intention  was  confined  to  that  only.  It  is  now  said  ^at  was 
not  the  intention,  and,  even  contrary  to  the  intention,  it  is  said  the  covenant 
ought  to  have  the  effect  of  charing  the  assets.  The  executor  having  brought 
on  action  against  the  assurance  office  to  recover  the  money  assured  by  the 
policy,  the  majority  of  the  judges,  on  the  finding  of  the  jury,  decided  against 
nhn,  and  held  the  pdicy  to  be  forfeited.  That  was  a  question  between  the 
assurance  office  and  the  executor,  and  some  discussion  appears  to  have  arisen  in 
the  course  of  the  proceedings  on  the  words  of  the  verdict  '*  being  incapable  of 
distinguishing  between  ri^t  and  wrong.*"  Now,  of  all  words  that  could  be 
said  to  express  the  state  of  mind  of  a  party,  as  to  his  sanity  or  insanity,  these 
words  **  right  and  wrong  "  are  the  most  vague  and  unsatisractory.  Generally 
speaking,  I  believe,  they  mean  moral  right  and  moral  wrong;  but  it  does  not 
fall  to  me  to  determine  thor  meaning,  for,  according  to  the  case  cited  by  Mr. 
Palmer,  the  state  of  mind  was  not  taken  into  account  by  the  judges.  The 
question  now  is  of  a  different  kind,  for  this  being  a  bill  filed  by  creditors,  and 
there  being  a  reference  to  the  Master  to  inquire,  8z:c.,  and  a  daim  being  made 
on  the  covenant,  it  was  contended  that  the  sum  of  1,000Z.  was  due  on  the 
covenant,  on  the  ground  of  the  policy  being  defeated  by  the  testator ;  and  the 
Master,  being  of  that  opinion,  so  reported,  and  exceptions  were  taken  to  his 
report,  and  the  case  went  to  law.  The  Lord  Chief  J  ustice  died  before  judg^ 
ment  was  given,  and  the  certificate  is  therefore  only  by  the  other  three  judges ; 
and  the  questicm  is,  how  are  we  to  deal  with  it  ?  Now  a  covenant  in  an  instru- 
ment of  this  kind  cannot  be  construed  in  a  manner  contrary  to  the  inteiftion 
of  the  parties,  I  shall  not,  however,  decide  the  point  at  present ;  but  I  do 
think  the  ohgect  of  the  testator  was  to  effect  the  policy  and  secure  it  for  the 
benefit  of  his  wife  and  family,  and  no  more,  and  not  to  pay  the  l,000t  out  ot 
his  own  assets.     I  vnll  consider. 

Monday^  Mag  d. 

In  this  case  a  claim  was  made  in  the  Mastery's  office  by  the  trustees  of  Mr. 
Borrodaile's  marriage  settlement  against  his  estate  for  the  payment  to  them  of  the 
sum  of  1,000/.  on  the  trusts  of  the  settlement,  and  the  claim  was  allowed  by  the 
Master.  Exceptions  were  taken  to  the  Master's  report,  and  on  their  coming  on 
to  be  heard  on  the  24th  of  November,  1846,  it  was  ordered  that  a  case  diould  be 
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taken,  to  be  tried  at  law,  as  to  whether  the  trustees  were  entitled  under  the  cove, 
nant  to  come  in  as  creditors  for  the  sum  in  question.  The  judges,  before  whom 
the  case  was  argued,  certified  their  opinion  to  be  that  the  trustees  are  not  so 
entiUed,  and  the  case  came  back  to  this  court  on  the  equity  reserved.  In 
May,  1828,  Mr.  Borrodaile,  in  contemplation  of  marriage,  effected  a  policy  of 
assurance  on  his  life,  in  the  sum  of  1 ,000/.,  the  conditions  of  which  were, 
among  others,  that  if  he  should  die  "  by  his  own  hands,  on:  by  the  hands  of 
justice,  or  in  consequence  of  aduel,"^  the  policy  should  be  void.  By  indenture, 
of  the  26th  of  June,  1828,  Mr.  Borrodaile  assigned  the  policy,  and  the  moircy 
tjiereby  secured,  to  trustees  on  trust  for  his  wi&  and  family,  and  covenanted  to 
keep  up  the  policy  by  the  payment  of  the  premiums  and  the  performance  of  all 
odier  necessary  acts  during  his  life.  In  March,  1838,  Mr.  Borrodaile  was  found 
drowned,  and  the  trustees,  having  applied  for  the  money  secured  by  the  policy, 
and  having  been  refused,  brought  an  action  against  the  assurance  office ;  and 
the  jury  found  that  the  deceased  voluntarily  threw  himself  into  the  water,  being 
incapable  at  the  time  of  distinguishing  between  right  and  wrong ;  and,  in 
conK>nnity  with  this  finding,  a  verdict  was  entered  for  the  defendants.  A  rule 
nisi  was  obtained  to  set  aside  the  verdict,  which,  in  Easter  Term,  1843,  was 
discharged.  The  trustees,  having  thus  failed,  endeavoured  to  establish  their 
claim  as  a  debt  due  by  the  deceased  under  his  covenant ;  and  it  was  ar^ed 
that  covenants  are  to  be  construed  according  to  the  intent  and  meaning  of  the 
pasties,  and  that  here  it  was  manifestly  the  intention  that  Mr.  Borrodaile  should 
secure  to  the  trustees  the  sum  of  1,000^,  and  charge  his  estate  with  the  payment 
of  it ;  but  I  do  not  think  that  this  effect  can  be  given  to  the  deed  of  settlement. 
The  intention  is  to  be  collected  from  the  instrument  itself;  and  this  is  not  a 
case  of  a  covenant  to  pay  a  sum  of  money,  and  of  an  assignment  of  a  policy  of 
assurance  by  way  of  security  for  payment  thereof;  but  it  is  a  settlement  of  a 
sum  of  money  secured  by  a  policy,  which  the  testator  had  already  effected  on 
his  life,  with  a  covenant  to  pay  the  premiums  and  do  all  necessary  acts  to  keep 
the  policy  on  foot.  The  subject  of  the  covenant  was  the  policy,  and  the  pro- 
miums  payable  thereon,  and  nothing  else.  The  covenantor  agreed  to  perfonn 
all  necessary  acts  to  keep  the  policy  on  foot  during  his  fife,  but  that  is 
all ;  and  there  are  no  words  to  which  a  negative  effect  can  be  given,  or  from 
which  it  can  be  inferred  that  he  was  not  to  do  certain  acts.  I  can  see  no  obli- 
gation thereby  imposed  upon  him  not  to  destroy  himself,  or,  if  he  should  do  so, 
to  pay  so  much  money.  During  his  life  he  paid  so  much  money  as  was 
necessary  to  keep  up  the  policy,  and  he  thereby  satisfied  the  covenant,  and 
did  all  that  could  be  required  of  him.  The  covenant  was  not  broken,  and 
this  was  the  opinion  of  the  judges,  and  I  think  thej  were  right  It  is  said  the 
verdict  expressly  stated  that  Mr.  Borrodaile  was  incapable  of  distinguishing 
between  right  and  wrong,  and  that  this  circumstance  ought  to  be  taken  into 
consideration.  The  deciabn  of  the  judges,  however,  did  not  turn  upon  that ; 
and  my  opinion  is  wholly  independent  of  that  decision,  or  of  the  particular 
verdict  I  do  not  think  the  self-destruction  of  Mr.  Borrodaile  made  the 
executors  liable  to  pay  the  money  secured  by  the  policy. 

Monday 9  May  S. 

The  case  now  came  on  a^n  for  further  directions.  Mr.  Borrodaile,  as 
already  stated,  made  his  will,  bearing  date  the  14th  of  FebruarV}  1832,  and 
thereby  devised  his  property  of  every  descriptioQ  to  his  wife  A.  S.  B.  Borrodaile 
(now  A.  S.  B.  Duval),  and  he  trusted  to  her  exeeiiting  all  the  bequests  he  had 
made,  in  a  letter  to  her,  bearing  the  same  date  as  the  will,  and  he  appointed  as 
his  executors  the  Rev.  Joseph  Shaw,  Abraham  Borrodaile,  Sarah  Borrodaile, 
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and  A.  S.  B.  Bo]:;rodaile ;  and  to  those  his  executors  he  ^ve  all  that 
the  advowson  and  right  of  presentation  to  the  living  of  Wandsworth  in 
trust  for  his  said  wife  during  her  lifetime,  and  for  his  diildren  equally  at  her 
death ;  and  the  said  testator  gave  also  to  his  said  executors,  in  trust  for  his  said 
wife  and  children,  all  his  estates  at  Wandsworth,  whether  consisting  of  a  paddock 
of  two  acres  and  a  half,  a  cottage  and  farm,  or  his  interest  in  ten  acres,  for 
which  he  had  entered  into  an  agreement  for  purchase ;  all  his  wines,  books, 
household  furniture,  plate,  trinkets,  and  every  thing  of  whatever  description 
belonging  to  him,  he  eave  to  his  said  wife,  for  her  sole  use  and  benefit ;  and  ^'  my 
executors  are  charged  with  the  payment  of  my  just  debts,  of  which  I,  by  my 
said  will,  stated  I  should  leave  an  account  with  a  letter  to  my  wife.*"  The 
testator  died  on  the  16th  of  February,  1838,  leaving  his  wife  and  four  chil- 
dren him  surviving.  Abraham  Borrodaile  now  proved  the  will,  and,  on  the 
8th  of  February,  1843,  this  suit  was  instituted  for  the  administration  of  his 
estate  by  the  plaintilFs,  who  were  bond  creditors ;  and,  on  the  18th  of  July 
following,  a  decree  was  made  therein,  whereby  it  was  referred  to  the  Master  to 
take  the  accounts  with  special  directions.  On  the  18th  of  January,  1845^  the 
Master  made  his  general  report,  stating  the  amount  of  the  specialty  and  other 
debts,  including  among  the  former  the  sum  of  1,^65/.  17s.  5d.,  in  respect  of 
the  claim  in  question.  The  real  estate  being  sold,  and  the  liabilities  of  the 
deceased  ascertained,  it  was  found  the  assets  were  insufficient  to  pay  the  whole, 
and  the  question  therefore  arose,  whether,  under  the  terms  of  the  testator's  will, 
the  debts  were  charged  on  the  real  estate ;  or,  in  other  words,  whether  the 
assets  were  legal  or  equitable^  This  question  was  now  brought  before  the 
Court. 

Kindersley  and  Campbell  contended  that  the  assets  were  equitable,  and  dted 
Attorney-General  v.  Moor  (West,  Rep.  102)  ;  Awbrey  v.  Middleton  (2  Eq. 
Ca.  Ab.  497) ;  Shallcroee  v.  Finden  (8  Ves.  789)  ;  Henwell  v.  Whittaker 
(8  Russ.  343)  ;  Cliffbrd  v.  Lewis  (6  Mad.  33) ;  Graves  v.  Graves  (8  Sim. 
483) ;  Irvin  v.  Ironmonger  (2  R.  &  My.  51)  ;  Harding  v.  Gray  (1  Dr.  &  W. 
430)  ;  Finch  v.  Hattersley  (3  Russ.  345,  n.) ;  Barker  v.  Duke  of  Devonshire 
(3M«r.3n). 

Purvis,  for  a  specialty  creditor,  who  wished  to  be  paid  in  full,  contended 
that  the  general  expression  as  to  the  payment  of  the  testator^s  debts  was  not  to 
override  the  estates  devised  to  the  executors  on  trust.  One  question  was,  did 
the  executors  take  the  real  estate  at  all  ?  The  words  "  property  of  every 
description  ^  include  real  estate,  and  the  legal  estate  therefore  goes  to  the  wife, 
'^  trust  ^  and  ^^  use  ^  meaning  the  same  thms  unless  a  duty  is  imposed.  The 
trustees  were  mere  conduits  to  convey  to  the  wife  whatever  estate  the  testator  had, 
whether  legal  or  equitable.  Besides,  he  meant  to  charge  the  debts  specified  in 
the  letter  and  no  more.  He  cited  Warren  v.  Davis  (2  Myl.  &  K,  49)  ;  Wass 
v.  Heslington  (3  Myl.  &  K,  495) ;  Bunn  v.  L&rd  (2  Y.  &  C.  C.  98) ;  Symons 
V.  James  (2  Y.  &  C.  C.  C.  301). 

Turner,  for  the  executor,  A.  Borrodaile,  took  no  part  in  the  argument,  as 
there  would  be  no  surplus. 

The  Master  of  the  Rolls. — The  testator,  having  appointed  his  executors, 
gives  them  the  real  estate  in  the  character  of  executors,  and  then  he  says,  "  My 
executors  are  charged  with  the  payment  of  my  just  debts.^  He  gives  them  the 
estates  on  trust,  and  then  says  they  are  charged ;  surely  not  the  executors,  but 
the  estate.  He  mentions  a  list  of  debts,  but  the  charge  is  not  confined  to  that. 
All  the  estates  are  charged  with  all  the  debts. 
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February  1,  1847. 

Haines  v.  Taylor  and  Others,  (a) 

Proipeeihe  vynry-^Apprehended  nuUanee^Goiworii'^Quia  iimei'^lnjunetion. 

Where  goM'Worke  were  about  to  be  erected  eo  near  to  the  plaintiff* e  numeion  and  grounds  that  it  wa* 
proved  on  the  part  qf  the  plaint^,  and  not  denied  on  the  part  of  the  de/endante,  that  if  conducted 
and  managed  in  the  ordinary  way^  eueh  worke  would  be  a  great  injury  and  nuieance  to  the  plaintiff', 
hut  the  d^endante  having  alleged  that  they  were  posaeeeed  qf  some  peculiar  and  secret  process  not 
hitherto  known  and  used  m  mantffaeturing  gas  which  they  intended  to  adopt f  and  which  they 
alleged  would  ^ectually  prevent  any  nuisance  arising  from  the  intended  gasworks,  the  Court 
refused  to  grant  an  injunction  before  the  hearing,  upon  the  ground  that  the  plaintiff  had  not 
yet  sustained  an  it^ury.     Whether  gas-works  can  be  deemed  to  be  legally  a  nuisttnee  f 

rilHIS  was  an  appeal,  by  the  defendants,  from  the  order  of  the  Master  of 
X  the  Rolls,  which  directed  that  the  plaintiiTs  motion  for  an  injunction  to 
restrain  the  defendants,  the  directors  of  the  Western  Gas  Light  Company, 
from  erecting  gas-works,  or  making  gas,  upon  a  plot  of  ^und  a  short  dis- 
tance from  the  plaintifTs  residence  at  Kensal-green,  should  stand  over,  with 
liberty  to  apply. 

The  bill,  filed  on  the  8th  of  September,  184j6,  stated :  That  the  plaintiff 
had,  for  twelve  years  and  upwards,  been  the  owner  and  occupier  of  a  dwelling- 
house  and  premises  at  Kensal-green,  and  that  he  had,  before  ttie  month  of  June, 
184S,  added  to  his  premises  more  land,  and  had  erected  a  mansion,  and  laid 
out  grounds,  at  an  expense  of  15,000/. 

That  Eensal-green  is  situated  on  the  Harrow  road,  three  miles  west  from 
Tyburn  Gate,  Middlesex ;  and  that  plaintifi*^s  mansion  and  grounds  abut  and 
are  bounded,  towards  the  south,  on  the  Grand  Junction  Canal,  and  on  the 
north  by  the  road  leading  from  London  to  Harrow ;  and  that  the  whole  of 
plamtifTs  premises  are  bounded  on  the  north,  in  front  thereof,  by  the  said 
Harrow  road,  and  towards  the  south  by  the  Grand  Junction  Canal ;  and  the 
front,  as  well  as  the  rear  and  south-westward  of  plaintiff's  said  premises,  and 
beyond  the  said  canal,  is  surrounded  and  chiefly  consists  of  fields  and  meadows 
for  several  miles. 

That  since  plaintifTs  said  mansion  has  been  erected,  one  Mr.  Jenkins  has 
granted  leases  of  land,  whereon  have  been  built,  by  divers  persons,  a  number 
of  small  dwelling-houses,  on  the  south  side  of  the  Grand  Junction  Canal,  and 
opposite  plaintifrs  premises,  which  are  csJled  £ensal  New  Town ;  but  that, 
although  the  appearance  of  some  of  such  dwelling-houses  is  humble,  no  manu- 
factory or  noisome  or  offensive  business  has  ever  been  erected  or  carried  on 
nearer  to  plaintifi^s  said  mansion  than  New  Brentford,  which  is  distant  four 
miles,  and  upwards. 

^  That  a  small  house  and  premises,  used  as  a  beer-shop  and  tea-garden,  are 
flituate  near  to  the  north-west  corner  of  plaintifi^s  said  garden ;  but  no  manu- 
factory or  noisome  or  offensive  trade  has  ever  been  carried  on  therein. 

Tbat  the  situation  of  plaintiff's  said  mansion  is  remarkably  salubrious ;  and 
the  air  of  Kensal-green  and  the  surrounding  country  is  at  present  pure,  and 
free  from  the  smoke,  offensive  odours,  and  effluvia  of  any  description, 
(a)  Reported  by  R.  G.  Wblford,  Esq.,  Barriiter-at-law. 
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That  at  the  comer  of  the  said  tea-gardens  there  is  a  bridge  over  the  Grand 
Junction  Canal,  and  on  the  west  side  of  the  said  bridge,  on  the  south  bank  of 
the  said  canal,  and  within  ten  feet  of  the  said  bridge,  there  is  a  plot  of  ground, 
containing  about  four  acres  of  land,  which,  some  time  in  the  year  1844,  was 
purchased,  or  contracted  to  be  purchased,  by  some  persons  who  then  projected 
or  formed  a  joint-stock  company,  called  the  Western  Gas  Light  Company. 

That  G.  L.  Taylor,  Esq.,  oi  Hyde  Park-square,  in  the  county  of  Middle^ 
sex,  one  of  the  defendants,  was  tne  chairman,  and  Charks  Farebrother,  of 
Lancaster-place,  Strand,  in  the  city  of  Westminster  (one  other  of  the  defend- 
ants), was  the  deputy-chairman  of  the  said  projected  company. 

That  the  said  projectors,  in  the  month  of  May,  1844,  caused  to  be  printed 
and  circulated  a  prospectus  of  the  said  projected  company,  which  was  set  oat 
in  the  bill. 

The  prospectus  contained,  amongst  others,  the  following  passages :  '<  The 
Western  Gas  Light  Company  is  established  to  supply  gas  of  greater  illuminat- 
ing power  and  purity  than  any  hitherto  used  in  the  metropolis,  being  similar  to 
that  used  in  Scotland,  but  deprived,  by  a  peculiar  process  of  manufacture,  of 
all  the  sulphureted  hydrogen,  carbonic  acid,  and  ammoniacal  gases  that,  more 
or  less,  contaminate  the  gas  now  supplied. 

**  This  company  is  based  upon  those  equitable  principles  wherein  are  caat^ 
prised  the  profit  of  the  shareholder  and  the  advantage  of  the  gas  consumer, 
and  thus  anbrds  a  reasonable  assurance  of  the  undertaking  being  one  of  the 
safest  and  most  profitable  investments  in  gas-lighting  hitherto  offered  to  the 
public. 

^*  However  popular  the  use  of  gas  has  become,  it  would  have  been  mare 
generally  adopted  as  an  economical,  brilliant,  and  elegant  mode  of  illniniTiik, 
tion,  if  the  gas  had  been  rendered  pure,  and  also  its  supply  equal  to  the 
demands  of  the  public. 

'*  The  economy  offered  to  the  consumers,  by  the  use  of  this  oompany^s  gas, 
arises  from  its  illuminating  power  exceeding  that  of  the  gas  now  used  in  Lon- 
don forty  per  cent. ;  whUe  a  more  than  ordinary  profit  will  be  secured  to  the 
shareholders  by  the  arrangements  in  progress. 

<*  In  reference  to  the  site  of  the  ground  on  which  the  works  are  intended  to 
be  erected,  the  directors  have  the  pleasure  of  announcing  that  they  htne 
secured,  with  immediate  possession,  a  most  eligible  piece  of  freehold  land, 
offering  the  advanta^  of  water-carriage  for  coals,  stores,  and  other  materialaJ^ 

That  on  the  first  circulation  of  the  said  prospectus,  plaintiff  having  had  reason 
to  believe  that  the  following  passage  in  the  said  prospectus  (that  is  to  say  X  '*  in 
reference  to  the  site  of  ground  on  which  the  works  are  intended  to  be  erected, 
the  directors  have  the  pleasure  of  announcing  that  they  have  secured,  with 
immediate  possession,  a  most  eligible  piece  of  fre^old  land,  offering  the  advan- 
tage of  water-carria^  for  coals,  stores,  and  other  materials,^'  referred  to  the  said 
plot  or  piece  of  land,  on  the  west  side  of  the  said  bridge,  and  on  the  south  side 
of  the  said  canal. 

That  the  said  plot  or  piece  of  land  is  distant  from  plaintiff's  said  man«inn» 
called  Kensal  House,  eighty-eight  yards  only,  and  uiat,  if  gas-works  were 
erected  on  the  said  plot  or  piece  of  ground,  the  smoke,  noisome  smdls,  and 
noxious  effluvia  arising  from  such  works  would  be  diffused  in  die  surroundrnff' 
air,  and  would  frequently  be  driven  into  phuntifTs  said  dwelling-houses,  anS 
would  render  the  same  uncomfortable,  unhealthy,  or  unfit  tat  habitation^  awl 
would  greatly  deteriorate  the  value  of  pldntiff^s  said  mansion^  ground^.  wA 
premises. 
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That  being  desrorts  of  preventing  and  avoiding  the  nuisance  and  injuiy 
which  the  erection  of  ea»-works  on  said  plot  or  piece  of  ground  would  occasion 
toplaintiff,  he  caused  Messrrs.  Hamilton  and  Justice,  his  then  solicitors,  to  write 
ana  send  to  each  of  the  persons  named  in  the  said  prospectus  as  directors,  trus- 
tees, solicitors,  aoid  secretary,  a  letter,  which  was  m  the  words  and  figures  fol- 
Ibwing  (that^is  to  say)  :— 

« 17,  Bemers-street,  6th  June,  1844. 

**  Sir, — We  have  been  consulted  by  Mr.  Haines,  of  Kensal  House,  Kensal- 
green,  on  the  subject  of  the  projected  Western  Gas  Light  Company,  to  which 
your  name  appears  in  the  printed  prospectui^  as  one  of  the  directors.  We 
perceive  an  announcement,  m  the  prospectus  issued,  that  the  directors  have 
secured,  with  immediate  possession,  a  most  eligible  piece  of  freehold  land, 
offering  the  advantage  of  water-carriage  for  coals,  stores,  and  other  materials  ; 
and  our  client  has  cuscovered,  that  the  piece  of  ground  referred  to  is  a  plot  of 
land  contiguous  to  the  Grand  Junction  Canal  at  Kensal-green,  and  within 
about  200  yards  of  his  residence.  The  erection  of  gas-works,  producing 
noisome  and  offensive  smoke  and  smells,  in  such  a  situation  as  cannot  fail  to 
prove  highly  injurious  and  intolerably  offensive  to  him,  both  as  regards  his 
occupation  of  the  premises  he  has  erected  at  a  vast  expense,  and  also  as  tending 
considerably  to  deteriorate  the  value  of  his  freehold  and  leasehold  interest 
therein,  we  have  therefore  received  his  instructions,  in  the  first  instance,  and 
before  the  company  proceed  to  any  outlay  on  the  ground,  to  acquaint  you  that, 
in  the  event  of  any  such  works  being  erected  on  the  ground  in  question,  so  as 
to  be  or  become  a  damage  or  nuisance  to  him,  it  is  his  full  determination  to 
resort  to  all  and  every  legal  means  and  remedies  for  the  removal  of  the  nui« 
sance,  and  to  obtain  such  compensation  in  damages  as  a  court  of  law  may 
award  him.  We  cannot  help  reletting,  with  him,  that  a  company,  apparently 
so  respectably  patronized,  should  not  have  entered  some  other  locality,  further 
removed  from  any  habitations,  or  where,  from  other  circumstances,  their  works 
might  not  prove  injurious  or  offensive  to  the  surrounding  neighbourhood ;  and 
we  trust  tnis  matter  will  receive  your  serious  consideration,  and  the  plan  of 
building  gas- works  on  the  site  alluded  to  be  abandoned,  so  as  to  render  all  fur- 
ther interference  on  our  part  unnecessary.     We  are,  &c. 

"  Hamilton  and  Justice.'' 

That,  on  the  11th  of  June,  1844,  Mr.  Jas.  Phillip,  one  of  the  solicitors 
named  in  the  said  prospectus,  wrote  and  sent  to  the  saia  Messrs.  Hamilton  and 
JiMtice  a  letter,  which  was  in  the  words  and  figures  following  (that  is  to  say) :«-« 

**  Gentlemen,— I  am  in  receipt  of  your  favour  of  the  8th  instant  (received 
yesterday),  with  a  reference  to  the  Western  Gas  Light  Company,  which  I 
will  take  care  to  submit  to  the  boai*d  at  an  earlv  opportunity.  In  the  mean 
time,  however,  it  may  be  well  to  remark  that  I  think  your  client  must  be 
mistaken  as  to  nuisance,  for  I  understand  that  the  purity  of  the  gas  intended 
to  be  used  by  the  company,  and  its  peculiarity  of  manufacture,  wiU  effectually 
prevent  any  thing  like  a  nuisance ;  and  that,  by  the  introduction  of  its  light, 
the  neighbourhood  where  the  works  may  be  erected  will  be  benefited,  and  not 
prejudiced.     I  am,  gentlemen,  your  obedient  servant, 

"Jas.  Phillips." 

That  in  consequence  of  such  notice  of  plaintiff's  said  solicitors,  said  pro- 
jectors abandoned,  or  appeared  to  have  abandoned,  the  intention  of  erecting 
gas-works  on  the  said  plot  or  piece  of  ground ;  and  that  the  same  which,  in  the 
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said  month  of  June,  1844,  was  lyin^  vacant  and  uncultivated,  was  shortly 
afterwards  cultivated  and  used  as  rarming  land. 

That  on  the  13th  of  June,  1846,  the  said  Western  Gas  Light  Company 
(hereinafter  named  as  such  company,  defendant  hereto)  obtained  a  certificate  of 
complete  registration  from  the  Registrar  of  Joint- Stock  Companies,  under  an 
Act  of  Parliament  made  and  passed  in  the  7th  and  8th  session  of  her  present 
Majesty^s  reign,  cap.  110,  intituled,  <<  An  Act  for  the  Registration,  Incorpo- 
ration, and  Regulation  of  Joint-Stock  Companies  ;^  whereby  the  said  company 
became  and  was  incorporated,  as  from  the  date  of  such  certificate,  by  the 
name  of  "  The  Western  Gas  Light  Company,"  for  the  purposes  mentioned  in 
the  said  certificate,  and  for  the  purpose  of  suing  and  being  sued  by  the 
name  of  "  The  Western  Gas  Light  Company." 

That  the  said  G.  L.  Taylor  and  C.  Farebrother  are  respectively  the  chair- 
man and  deputy-chairman  of  the  said  Western  Gas  Light  Company ;  and  that 
the  chairman,  dfirectors,  and  other  officers  of  the  said  company,  are  the  same 
persons  as  are  respectively  mentioned  as  chairman,  directors,  and  other  officers, 
in  the  said  prospectus ;  and  that  the  said  Western  Gas  Light  Company  is,  in 
fact,  the  same  company  as  is  referred  to  in  the  said  prospectus. 

That  plaintiff  having  heard  a  rumour  that  the  said  Western  Gas  Light 
Company  intended  to  erect  gas-works  on  the  said  piece  of  ground  on  the  west  of 
the  said  bridge  hereinbefore  mentioned,  on  6th  August,  1846,  caused  a  search 
to  be  made  at  the  said  Joint-Stock  Companies  Registration  Ofiice,  and  thereby 
ascertained,  as  the  fact  is,  that  the  only  land  mentioned  in  and  by  the  registered 
deed  of  the  said  Western  Gas  Light  Company  to  have  been  purchased  by  the 
said  company  consisted  of  several  premises  and  pieces  of  land,  situated  at 
Vauxhall,  in  the  county  of  Surrey,  respectively  bought  and  contracted  to  be 
purchased  of  Thomas  Cord  and  ilobert  Munro,  as  therein  mentioned;  and 
that  no  mention  was  made,  in  the  said  registered  deed,  of  the  said  plot  or  piece 
of  ground  on  the  west  side  of  the  said  bndge,  on  south  bank  of  the  said  Grand 
Junction  Canal  before  mentioned  or  referred  to;  and  that  thereupon,  and 
there  being  in  fact  no  appearance  of  any  preparation  for  building  upon  the 
said  piece  of  ground  before  the  Srd  day  of  August,  1846,  plaintiff,  down  to 
that  time,  believed  that  the  said  Western  Gas  Light  Company  had  no  inten- 
tion of  erecting  gas-works  on  the  said  plot  or  piec^  of  ground,  and  that,  in  fact, 
the  said  company  had  commenced  and  proceeded  with  the  erection  of  their  gas* 
works  at  Vauxhall  aforesaid. 

That  since  the  Srd  day  of  August,  1846,  the  said  Western  Gas  Light 
Company  has  proceeded  to  dig  out  the  foundations  for  the  erection  of  gas- 
works of  great  magnitude  on  the  said  plot  or  piece  of  ground  before  men- 
tioned and  referred  to. 

That  the  said  Western  Gas  Light  Company  is  now  employing  great  numbers 
of  men  in  digging  such  foundations  as  aforesaid,  and  the  work  thereof  is  pro- 
ceeding with  great  rapidity ;  and  that  the  said  company  is  digging  foundations 
for  a  gasholder  of  about  186  feet  in  diameter,  which  is  of  much  larger  dimen- 
sions than  any  gasholder  now  in  use  by  any  existing  gas  company,  and  the  said 
company  is  also  digging  on  the  said  plot  of  ground  the  foundations  for  a  large 
circular  retort-house. 

^  That  plaintiff  was  necessarily  absent  from  home  for  several  days,  and  imme- 
diately on  his  return,  and  soon  after  the  commencement  of  such  works  as  afore- 
said, and  on  the  11th  day  of  August,  1846,  plaintiff  caused  his  solicitor  to 
write  and  send  to  the  directors  of  the  said  Western  Gas  Light  Company  a  letter 
or  notice,  which  was  in  the  words  following  (that  is  to  say) :— 
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<^  Grentlemen,— Upwards  of  two  years  have  elapsed  since  I  had  occasion  to 
address  you  on  the  subject  of  your  projected  gas-works  near  £ensal-green.  My 
client,  Mr.  A.  Haines,  nas  now  again  consulted  me  on  the  subject,  it  appearing 
that  the  foundations  for  the  gasometer  and  other  buildings  are  now  being  dug  on 
the  piece  of  land  near  the  Plough  bridge  at  Kensal-green,  and  within  about  two 
hundred  yards]of  my  client'^s  residence,  although  the  company's  deed  of  settlement 
mentions  Vauxhall  only.  The  site  for  lighting  the  suburbs  with  illuminating 
gas,  whether  the  same  be  produced  from  cannel  or  other  coal,  must  cause  the 
most  noxious  and  offensive  smoke  and  smells,  and  the  manufacture  of  it,  and 
the  refuse  matter  and  deposits  therefrom,  in  so  near  a  situation,  cannot  fail  to 
prove  highly  injurious  and  intolerably  offensive  to  Mr.  Haines,  both  as  regards 
his  occupation  of  the  premises  he  has  erected  at  a  vast  expense,  and  as  rendering 
considerably  to  deteriorate  the  value  of  his  freehold  and  leasehold  interest 
therein.  I  have  therefore  received  his  instructions  in  the  first  instance,  and 
before  the  said  company  proceed  to  any  considerable  outlay  in  erections  on  the 
ground  in  question,  to  acquaint  you,  by  way  of  caution,  that,  in  the  event  of 
any  such  works  being  proceeded  with  and  erected  so  as  to  become  a  nuisance  or 
damage  to  him  in  any  shape  whatever,  it  is  his  full  determination  to  resort  to 
all  and  every  lawful  remedy  and  means  for  the  abatement  or  entire  removal  of 
such  nuisance,  as  well  as  to  obtain  such  compensation  in  damages  as  a  court  of 
law  may  award  him  under  the  circumstances ;  I  have  therefore  to  request  you 
will  receive  this  notice  to  that  effect. — I  am,  gentlemen,  yours,  &e., 

"  Thomas  Francis  Justice.'* 

That  on  the  said  11th  day  of  August,  1846,  the  said  James  Phillips,  as  the 
solicitor  of  the  said  Western  Gas  Light  Company,  wrote  and  sent  to  the  said 
T.  F.  Justice  a  letter^  which  was  in  the  words  and  figures  following  (that  is  to 
flay):— 

"  Sir,— I  am  instructed  to  acknowledge  the  receipt  of  your  letter  on  the  11th 
of  August  instant,  to  the  clerk  of  the  Western  Gas  Light  Company,  and  in 
reply  thereto  to  state,  without  so  lengthened  or  indeed  any  notice,  the  com- 
pany will  of  course  be  subject  to  all  the  legal  consequences  of  any  nuisance  they 
may  create  by  their  works,  and  it  follows,  therefore,  that  your  notice  is  per- 
fectly unnecessary,  but  more  particularly  so  as  the  works  will  create  no 
nuisance. — I  am.  Sir,  &c., 

"  James  Phillips.'' 

As  by  the  said  last  mentioned  letter,  when  produced,  will  appear.     . 

That  notwithstanding  the  said  notice  of  11th  of  August,  1846,  the  said 
Western  Gas  Light  Company  is  still  proceeding  with  the  digging  of  the 
foundations,  and  nas  conveyed  materials  for  erecting  extensive  gas-works  on 
the  said  plot  or  piece  of  ground  hereinbefore  mentioned  and  referred  to ;  and  the 
said  company  threatens  and  intends  forthwith  to  erect  such  gas-works,  and  to  com- 
mence the  making  and  manufacturing  of  gas,  and  the  burning  of  coals  and  coke, 
and  other  noisome  and  offensive  operations,  upon  the  said  plot  or  piece  of  ground. 

That  carrying  on  gas-worl^,  and  the  making  and  manufacture  of  coal  gas,  ' 
and  such  other  operations  as  aforesaid,  will  cause  much  smoke  and  various 
noisome,  pernicious,  and  offensive  smells ;  and  that  if  such  gas-works  as  afore- 
said shall  be  carried  on,  many  noxious  and  deleterious  gases  will  be  evolved  and 
mixed  with  the  surrounding  atmospheric  air,  while  the  neighbourhood  will 
become  unhealthy,  and  the  plaintiflF's  said  mansion-house  will  become  an 
unwholesome  and  unsuitable  residence  for  himself  and  his  family,  and  the  value 
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of  plaintifTB  said  pcoperty  and  preinifie&  will  beGOVie  gieealiy  detedoratcd  and 
dqnreciated* 

That  he  is  ready  and  willing  to  ti^e  any  pioceeding^  at  law  or  otherwiae^ 
which  this  honourable  Court  may  direct,  for  the  purpose  of  resisting  die  n^xt^ 
tiUe,  and  dazm  alleged  and  claimed  by  the  said  Weatera  Gas  Light  GooajpaBgr 
to  erect  gaft-works  on  the  said  plot  or  piece  of  ground  bereinhefore  mendosM 
and  referred  to^  or  to  prosecate  the  same  with  doe  diligence,  and  plaintiff  ie 
advised^  and  humbly  insists,  that  the  said  Western  Gas  Light  Company  oufijbt 
to  be  in  the  mean  time  restrained  by  the  order  and  injunction  of  this  nonourable 
Court  from  proceeding  with  the  erecticHi^or  withj^eparations  for  the  erectkm,  of 
gas-works  on  the  said  piece  of  ground,  inasmuch  if  the  same  gafr>warks  be  {mo- 
ceeded  with,  the  said  mansion-house  and  grounds  and  premises  of  plaintiff  will 
be  irreparably  injured. 

The  bill  then  charged  that  the  said  Western  Gas  Light  Company  pie. 
tends  that  the  said  company  intended  to  manufacture  the  gas  at  the  said 
intended  gas-works  similar  to  that  used  in  Scotland,  but  deprived,  by  a  {peculiar 
process  of  manufacture,  of  all  the  sulphureted  hydrogen,  carbonic  acid,  and 
ammoniacal  gases,  that  are  more  or  less  contained  m  ail  the  gas  now  mamtfiiiN 
lured  in  London  and  its  vidnity ;  and  the  said  company  also  pretends  that  it 
is  intended  to  use  at  the  said  intended  gas-works  cannelcoal  only  in  the  mahii^ 
and  manufacture  of  gas  ;  and  die  said  company  also  pretends  that,  by  a  peeuUar 
process  of  manufacture  intended  to  be  adopted  at  the  said  gas-works,  aU  da*- 
agreeable  odour  or  knurious  product  will  be  prevented,  and  that  the  said 
intended  gas-works  will  create  no  nuisance  to  the  public  or  to  plaintiff ;  and  that 
the  atmosphere  surrounding  the  said  intended  gas-works  wiD  not  be  contami- 
nated or  impregnated  with  any  noisome,  ncncious,  or  deleterious  sases  whatever ; 
and  that  the  said  neighbourhood  and  plaintiff^s  said  dwelling-£ouse,  grounds, 
and  premises  will  not  be  rendered  unhealthy  or  in  any  way  injured  and  dete- 
riorated in  value. 

Whereas  plaintiff  charges  that  such  pretences  are  untrue;  that  it  is 
impossible  by  any  means  now  discovered  and  in  use  to  carry  on  eas-wcrka 
ana  manufacture  of  gas,  and  that  no  such  works  and  manufacture  lave  ever 
been  or  now  are  or  can  be  carried  on  within  Scotland  or  elsewhere,  by  any 
peculiar  process  or  management  whatever,  without  creatine  and  diffiiring 
through  the  surrounding  atmosphere  great  quantities  of  sm^e,  soot,  uncon- 
sumea  carbon,  and  other  substances,  as  also  divers  noxious  and  deleterious 
gases,  which  render  the  atmosphere  for  a  very  considerable  distance  from  such 
gas-works  and  place  of  manufacture  unwholesome  and  injurious  to  human 
health  and  to  animal  and  vegetable  life. 

That  in  the  decomposition  or  distillation  of  coals  and  the  manufacture  of 
coke,  as  conducted  at  gas-works^  and  in  discharge  of  the  coke  and  cinders  bom 
the  retorts  of  gas-works,  much  deleterious  ga%  vapour,  and  smoke  are  caok- 
stantly  evolved. 

Tliat  the  use  of  cannel  coal  in  the  manufacture  of  gas  does  not  diminish  the 
noxious  and  unpleasant  odour  of  such  manufacture^  but  that,  on  the  oontrarjy 
*  cannel  coal  contains,  and  gives  out  in  its  decomposition,  a  larger  portion  of  sul- 
phureted hydrogen  sas,  ammonia,  and  tar  thAi  the  common  coal  usually 
consumed  in  gas-works,  and  that  the  uae  of  caxmel  coal  would,  therefore,  rather 
increase  the  nuisance,  which  will  be  used  by  the  gas-worli^  intended  to  be 
erected  by  the  said  Western  Gas  Light  Company  as  aforesaid. 

That  me  tar  which  is  mroduced  from  cannel  coal,  during  the  process  of 
n^t^king  g^  19  peculiarly  offensive  and  produces  a  heavy  sickening  smell,  which 
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extends  to  a  great  distance  from  the  gas-works,  and  that  the  sulphureted 
hydrogen  is  one  of  the  most  destructive  and  noxious  gases  now  known. 

Hiat  the  said  company  is  not,  hy  its  said  registered  deed,  confined  to  the  use 
of  cannel  coal,  but  tne  said  company  is  by  such  deed  authorized  by  the  said 
deed  to  produce,  make,  manufacture,  and  supply,  illuminating  gas  from  cannel 
and  other  coal,  tar,  pitch,  or  other  material. 

That  the  said  Western  Gas  Light  Company  is  not  bound  by  the  terms  of  the 
said  registered  deed,  or  otherwise,  to  adopt  any  peculiar*process  of  manufacture 
by  which  gas-works  and  the  manufacture  of  »s  will  be  prevented  from  becoming 
a  nuisance  and  injuriously  afiPecting  plaintiff  and  his  said  mansion  and  premises, 
and  injurious  to  the  health  and  comiort  of  the  persons  living  near  to  such  works 
and  manufacture. 

That  although  many  and  various  processes  have  been  adopted  in  different 
gas-works  for  the  improvement  of  the  manufacture  of  ffas,  and  for  freeing  gas 
nom  various  impurities,  some  of  which  render  the  gas  less  noxious  where  it  is 
consumed,  yet  tiiat  none  of  such  processes  materially,  if  at  all,  diminish  the 
smoke,  noisome  smells,  and  noxious  gases  which  are  produced  and  evolved  in 
gas-works  and  in  the  process  of  manufacturing  gas,  and  become  diffused  in,  and 
thereby  contaminate,  the  surrounding  atmosphere.  On  the  contrary,  plaintiff 
charges  that  some  of  the  processes  by  which  the  gas  is  purified  cause  large 
quantities  of  noxious  products  of  noxious  or  refuse  matter  and  liquors,  whidi 
have  afterwards  to  be  deposited,  consumed,  or  evaporated  upon  tne  premises 
where  such  ^s  is  manufactured,  thereby  increasing,  instead  of  diminishing,  the 
nuisance  and  injuries  caused  by  gas-works  and  the  manufacture  of  ^as. 

That  plaintinTs  said  dwelling^iouse  is  sixty  feet  in  hdght,  and  is  situate  on 
much  higher  ground  than  the  site  of  the  said  intended  gas-works  of  the  Western 
Gas  Li^t  Company,  whereby  the  noxious  vapours,  smells,  and  smoke  which 
will  arise  from  the  said  intended  gas-works  of  tne  said  company  cannot  escape 
and  be  dispersed  without  filling  plaintiff^s  dwelling-house  and  the  grounds 
thereof  with  the  most  unwholesome  fumes  and  gases. 

That  the  manufacture  of  gas  is  carried  on  constantly  in  gas  manufactories^ 
both  by  night  as  well  as  by  day,  and  as  well  on  Sundays  as  on  the  other  days  of 
the  week,  so  that  the  smoke,  smell,  and  noxious  gases  arising  £rom  such  manu- 
facture of  s^  as  aforesaid  would  be  a  permanent  and  unceasing  nuisance  and 
injury  to  plaintiff 

That  the  said  Western  Gas  Light  Company  has  commenced,  or  attempted 
to  commence,  the  consti'uction  and  formation  of  eas-works  at  Vauxhall  aforesaid^ 
and  that  the  inhabitants  and  residents  of  Vau^all,  and  particularly  one  Mr. 
Robert  Forest,  of  Brunswick  Wharf,  Vauxhall  aforesaid,  have  complained  of 
the  establishment  of  the  said  company''s  gas-works,  upon  the  ground  that  the 
same  will  be  injurious  to  the  health  and  comfort  of  such  inhaoitants  and  resi- 
dents, and  a  nuisance ;  and  that  the  said  inhabitants  and  residents,  and  parti- 
cularly the  said  R.  Porest,  have  and  has  threatened  and  intend  to  take  legal 
proceedings  against  the  said  company  to  prevent  such  nuisance  being  created  at 
Vauxhall  aforesaid. 

The  bill  then  charged  various  meetings  and  proceedings  taken  by  the  resi- 
dents at  Vauxhall  to  prevent  the  defendants^  works  being  erected  in  that  locality ; 
and  that  since,  and  m  consequence  of  such  meetings,  the  said  Western  Gras 
Liffht  Company  discontinued  the  election  of  die  said  gas-works  at  Vaux- 

That  the  said  company  has  admitted  that  the  said  intended  gas-works,  so 
about  to  be  established  at  Vauxhall  aforesaid,  would  be  a  nuisance  and  injury 
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to  the  said  Mr.  Forest  if  his  residence  was  in  an  open  country  with  great 

I)urity  of  air,  and  that  the  said  company  expressly  founded  their  nght  to  estab- 
ish  such  works  at  Vauxhall  aforesaid  upon  the  ground  that  the  premises  of  the 
said  Robert  Forest  adjoin  a  candle  manufactory,  and  that  there  are  in  the 
immediate  neighbourhood  lime  burners,  distillers,  common  ga&-works,  and 
cement-works. 

That  the  said  Western  Gas  Light  Company  thereby  admits,  that  if  the 
said  gas-works  had  been  established  in  an  open  country,  with  great  purity 
of  air,  the  said  gas-works  would  form  a  nuisance.  And  that  plaintiiTs  said 
mansion-house,  ground,  and  premises  are  situate  in  an  open  country,  with  great 

Surity  of  air,  and  that  there  is  and  are  no  candle  manufactory,  lime-burner, 
istiller,  common  gas-works,  or  cement-works,  or  other  manufactory,  or  works 
whatever,  within  four  miles  of  plaintiff's  mansion-house  and  premises. 

And  that  the  said  Western  Gas  Light  Company  has  no  legal  right  to  erect 
gas-works  upon  the  plot  or  piece  of  ground  before  mentioned  and  referred 
to,  whereby  a  nuisance  will  be  created,  which  will  be  injurious  to  the  public 
health,  and  will  produce  irreparable  injury  to  plaintiff  as  aforesaid;  and  that 
the  said  company  ought  to  be  restrained  by  the  order  and  injunction  of 
this  honourable  Court  from  erecting  any  gas-works,  gasometers,  furnaces, 
ovens,  retorts,  or  any  other  buildings  or  erections  for  the  manufacture  of  gas 
on  the  said  piece  of  ground  hereinbefore  mentioned  and  referred  to. 

And  that,  if  necessary,  he  is  ready  and  submits  to  commence  any  action  at 
law,  or  to  adopt  any  other  proceeding  at  law  this  honourable  Court  may  direct, 
for  the  purpose  of  establishing  plaintiff^s  legal  title  to  prevent  the  creation  of  a 
nuisance  by  the  said  "  Western  Gas  Light  Company  '^  in  erecting  gas-works 
and  premises  for  the  making  of  gas  on  the  piece  of  ground  hereinbefore  men- 
tioned and  referred  to. 

And  the  bill  prayed  that  the  said  defendants,  G.  L.  Taylor  and  Charles 
Farebrother,  and  the  said  Western  Gas  Light  Company  respectively,  might 
answer ;  and  that  the  said  Western  Gas  Light  Company,  and  the  directors, 
agents,  servants,  and  workmen  of  the  said  company,  may  be  restrained  by 
injunction  from  proceeding  in  the  erecting  and  establishing  of  buildings  and 
works  for  the  making  and  manufacturing  of  illuminating  gas,  and  also  from 
making  and  manufacturing  such  gas  upon  the  said  plot  or  piece  of  ground, 
situate  on  the  west  side  of  the  said  bndge,  across  the  said  Grand  Junction 
Canal,  and  on  the  south  side  of  the  said  canal,  in  the  bill  mentioned  and 
referred  to ;  and  that  the  said  Western  Gas  Light  Company  might  be  decreed 
to  obviate  and  prevent  the  creation  of  the  said  nuisance,  which  would  be  mada 
by  the  erection  and  establishment  of  gas-works  on  the  said  plot  or  piece  of 
ground,  so  that  the  plaintiff's  enjoyment  and  occupation  of  his  said  mansion  <x 
dwelling-house,  with  the  pleasure  grounds  and  other  appurtenances  thereto 
belonging,  might  not  thereby  be  rendered  less  safe,  wholesome,  and  fit  for  the 
plaintiff's  habitation  than  the  same  then  was,  and  that  all  proper  directions 
might  be  given  for  effectuating  the  purposes  aforesaid  and  for  general  relief. 

The  plaintiff  having  moved,  on  affidavits  before  the  Master  of  the  Rolls,  for 
an  injunction  in  the  terms  of  the  prayer  of  the  bill,  his  Lordship  directed  the 
motion  to  stand  over,  with  liberty  for  either  party  to  apply.(a)  From  that 
order  the  defendants  appealed. 

(a)  The  following  jadgment  was  delivered  by  the  ia  danger  of  being  materially  injoredi  bnt  also  of 

Master  of  the  Rolls,  November  25,  1846  :-^  great  importance  to  the  defendants,  against  whom 

This  case  I  consider  to  be  of  very  great  import-  it  ia  asked  that  they  should  be  prevented  'from 
ance,  not  only  with  reference  to  the  plaintiff,  who  making  that  which  they  say  is  intended  to  b«  a  law- 
thinks  that  his  comforts  as  well  as  his  property  are  fol  use  of  their  property.    I  need  not  say  that  the 
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Bethelly  Heathfield,  and  WebsteVf  for  the  appeal  motion,  contended  that 
the  Master  of  the  RoUs's  order  was  wrong,  inasmuch  as  the  motion  ought  to 


public  has  always  the  greatest  interest  ia  maintain- 
ing  the  rights  of  property,  io  maintaining  sach  legal 
rights  as  the  pldntiff  has  in  this  case,  and  sach 
legal  rights  as  the  defendants  have  in  this  case.  I 
need  not  say  any  thing  about  the  advantage  which  is 
had  to  the  community  by  the  manufacture  of  gas, 
or  by  the  labour  vrliich  is  employed  in  producing  it. 

The  plaintiff  is  possessed  of  a  house ;  mora  or 
less  value  as  to  the  amount  of  it  I  conceive  I  have 
nothing  to  do  with ;  he  has  a  house  of  more  or  less 
▼alue,  which  he  resides  at,  a  moderate  distance  from 
the  place  where  the  defendants  are  entitied  to  a 
piece  of  land,  on  wliich  they  propose  to  erect  works 
for  the  manufacture  of  illuminating  gas.  They  are 
now  in  the  course  of  erecting  uiose  works;  no 
nuisance  does  or  can  be  supposed  to  arise  from  the 
buildings  which  are  intended  to  be  erected ;  if  there 
Sa  any  danger  at  all  of  that,  it  must  be  from  the  pro- 
cess of  manufacturing,  which  these  buildings  are 
intended  for.  The  buildings  are  not  now  completed. 
The  manufacture  of  gas  has  not  only  not  yet  com- 
menced, but  it  is  stated  here,  and  is  not  disputed, 
that  the  manufacture  of  gas  will  not  commence  until 
the  month  of  March  next,  the  result  of  which  is, 
that  the  damage  or  the  injury  which  is  apprehended 
by  the  plaintiff  is  prospective,  future,  contingent; 
it  is  not  a  mischief  now  existing. 

The  case  I  do  not  think  new  in  principle,  for  I 
j^gree  that  if  it  be  perfectiy  manifest  that  a  work 
going  on  must  end  in  operations  which,  when  car- 
ried into  effect,  will  present  that  species  of  nuisance 
In  respect  of  which  this  Court  acts  and  gives  relief, 
the  Court  probably  will  not  wait  any  longer ;  but  it 
IB  new  in  its  circumstances  in  this  respect,  and  as 
fiff  as  I  am  aware  there  is  not  one  instance  in  which 
there  has  not  been  work  begun,  the  nature  of  which 
was  capable  of  being  made  the  subject  of  a  legal 
proceeoing,  except  perhaps  that  case  of  Tinkler  v. 
Crowder :  tlie  other  cases  are  works  where  something 
was  begun;  there  was  something  on  which  the 
Court  might  rely  as  a  matter  of  fact ;  there  was 
something  which  might  at  once  be  made  the  subject 
of  trial.  I  have  looked  with  some  care  to  find  if 
there  were  any  instances  to  the  contrary,  and  I 
really  have  not  found  any  on  which  I  could  rely  at 
aU.  The  only  one  where  it  is  distinctly  stated  by 
way  of  dictum  is  the  case  of  the  ancient  lights : 
looldng  at  all  the  cases  which  have  occurred  since, 
they  have  every  one  of  them  been  more  or  leas  con- 
nected with  a  trial  to  be  had  at  law.  I  do  not  mean 
that  a  verdict  is  to  be  obtained  because  with  respect 
to  trials  which  are  to  shew  the  right  in  respect  of 
which  this  Court  will  grant  relief  it  will. vary  ac- 
cording to  the  circumstances ;  this  Court  will  in  some 
eases  ^  so  impressed  with  the  danger  of  letting  the 
matter  go  on,  that  it  will  stop  the  works  meanwhile ; 
on  the  other  hand,  it  sometimes  will  not  stop  the 
works  while  the  trial  is  had.  The  Court  will  act 
under  different  drcnmstances  in  different  ways. 
The  principle  on  which  the  Court  acts  in  these  cases 
is  now  under  no  diflSculty :  it  has  a  jurisdiction  in 
itself  not  to  determine  what  is  or  is  not  a  nuisance, 
but  it  has  a  jurisdiction  to  protect  the  legal  right 
which  persons  have  to  avoia  nuisances  in  the  way 
wUch  courts  of  law  cannot  do, — to  prevent  it  for 
the  future ;  and  in  those  cases  where  the  Court  sees 
the  nuisance  is  such  that'  though  damages  might  be 
given  at  law,  where  the  mere  legal  redress  Is  not 
such  as  to  do  the  party  the  justice  which  is  required, 
it  will  interiere  by  administering  its  preventive 
process.  Now,  then,  it  is  said,  and  I  do  not  think 
it  is  unjustly  said,  that  if  8  trial  cannot  be  had— if  it 
)B  seen  that  a  trial  cannot  be  had,  and  that  is  thi« 


case,  and  if  you  see  at  the  same  time  that  that 
which  is  about  to  be  done  must  be  such  an  act  as 
would  give  the  other  party,  or  the  plaintiff  in  the 
case  here,  a  right  to  redress,  and  a  right  to  farther 
protection — ^if  all  that  was  clear  and  apparent,  I 
certainly  do  not  mean  to  say  that  this  Court  might 
not  have  jurisdiction  to  interfere  at  once  :  but  you 
must  have  two  things  ;  you  must  have  not  only  the 
impossibility  of  proceeding  to  trial  at  law,  which  is 
the  case  here,  but  you  must  have  that  which  is  now 
to  be  inquired  into,  whether  or  not  there  is  such 
certainty  that  the  mischief  will  ensue  from  the  act 
which  is  proposed  to  be  done  that  the  Court  ought 
to  interfere  beforehand.  That  brings  it,  I  think,  to 
wliat  is  really  the  question  to  be  considered  here. 

At  a  very  early  period  of  this  case,  I  certainly 
felt  myself  justified  in  asking  the  question,  whether 
there  ever  had  been  a  trial  at  law  in  which  it  had 
been  determined  that  the  erection  of  gas-works,  or 
rather  the  carrying  on  the  manuA&cture  of  gas,  was 
to  be  deemed  a  nuisance,  any  instance  of  that,  and 
certainly  I  have  had  none.  It  has  been  said  that 
that  has  not  been  so,  that  it  is  not  to  be  found, 
because,  in  every  instance  where  the  attempt  was 
made  to  obtain  legal  redress,  the  parties  have  some- 
how or  other  been  satisfied.  I  can  only  rest  on  this 
fact — ^it  has  not  yet  been  determined  in  any  legal 
proceeding  that  the  manufacture  of  gas  is  a  nuisance, 
I  think  that  almost  any  man,  when  he  is  talking 
about  gas-works,  must  have  had,  in  these  days,  a 
sufficient  quantity  of  experience  to  come  to  the 
conclusion  that,  whether  it  is  likely  to  be  considered 
a  nuisance  or  not,  it  is  a  very  disagreeable  thing ; 
and  I  am  a  little  astonished  at  some  of  the  remarks 
which  have  been  made  by  the  defendants  here,  as  if 
it  was  nothing.  Nobody  can  doubt  that  the  volatile 
products  which  arise  from  the  distillation  of  coal  are 
extremely  offensive, — it  is  quite  contrary  to  common 
sense  to  say  it  is  not  so;  every  man  knows  it. 
Whether  they  are  such  as  will  l^;ally  constitute  a 
nuisance,  and  are  necessarily  such,  are  quite  different 
questions.  That  there  are  very  offensive  products 
is  so  clear,  that  nobody  can  doubt  it ;  it  is  quite 
satisfactory  to  me  to  fiud  that  the  scientific  wit- 
nesses for  the  defendants  in  this  case  do  not  deny 
that  at  all — ^that  the  products  are  very  offensive. 
The  question  is,  whether  those  products  cannot  he 
so  governed  that  they  shall  not  escape  in  a  manner 
to  be  offensive  to  the  neighbouring  country,  or  to 
the  neighbouring  property,  or  to  the  neighbouring 
inhabitants, — that  is  the  question  which  arises  here. 
If  I  may  give  implicit  credit  to  one  of  the  witnesses 
for  the  defendants,  he  says  there  is  not  any  thing  in 
the  least  more  offensive  in  gas-works  than  there  ia 
in  many  fires  which  are  burnt  in  any  crowded  town. 
He  goes  considerably  further,  for  he  expresses  his 
belief  that  those  products,  however  offensive  they 
may  be,  which  are  produced  by  the  manufacture 
of  gas,  are  of  such  a  nature  as  to  counteract  and 
to  correct  other  offensive  and  injurious  and  noxious 
matter  in  the  air,  correcting  fever  and  miasma ;  so 
that  I  suppose  the  manufacture  of  gas,  and  permit- 
ting the  escape  of  these  noxious  materials,  according 
to  the  opinion  of  that  gentleman,  would  be  a  sani- 
tary process.  I  have  no  doubt  that  is  his  view  of 
it;  but  I  cannot  say,  as  he  is  not  supported  by 
other  witnesses,  and  states  that  which  is  quite  con- 
trary to  one's  common  feelings  on  that  subject — I 
cannot  say  I  incline  very  much  to  that  opinion ;  but 
though  it  may  be  a  great  deal  to  say  that,  perhaps 
more  than  one  can  give  way  to,  I  think  it  can 
hardly  be  believed  that  the  progress  of  science  may 
not  find  useful  and  innocent  applications,  or  the 
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hflve  been  at  once  refused  with  costs.    The  defendants  by  that  order  are  kept 
before  the  Court,  not  on  account  of  any  thing  then  in  existence,  but  on  acoount 


Bif^nM  of  making  fbose   things  wUfih  are  now 
noadona  enter  into  other  comUnstiona  which  may 


be  innocent,  and  yet  capable  of  fery  great  ( 
dal  tue.  I  do  not  know  how  that  is.  I  have  per- 
•oaded  myaelf  that  that  it  not  impofdble ;  it  may 
be  so;  bat  that  is  quite  another  question  firom 
whether  it  has  been  done,  and  whether  there  is  an 
Immediate  prospect  of  ddng  it  now.  But  we  liave 
the  evidence  in  this  case;  whilst  some  very  able 
men  tell  ns  that,  in  their  opinion,  those  noxious 
and  disagreeable  qnalities,  of  which  all  are  aware, 
amy  be  entirely  got  rid  of  and  altogether  sup- 
pressed ;  that  the  noxious  materials,  so  far  as  they 
are  not  made  to  enter  into  new  combinations,  may 
be  shut  up  totally  in  a  closed  Tessel,  and  so  far  as 
they  are  not  capable  of  being  so  shut  xxp,  may  be 
made  to  enter  into  new  combinations,  which  are 
innocent ;  they  say  they  beliere  that  may  be  the 
case — there  are  some  others  who  differ  from  them. 
We  have,  therefore,  scientific  men  on  one  side 
expressing  their  belief  that  this  thing  cannot  be 
eflectually  done;  we  have  scientific  men  on  the 
other  side  expressing  their  belief  that  it  may  be 
done. 

Now  Mr.  Palmer  has,  lor  reasons  which  pro- 
bably maybe  quite  justifiable  to  himself,  not  thought 
proper  or  desirable  to  describe  the  means  by  which 
he  proposes  to  effect  this  most  desirable  object,  the 
consequence  of  which  must  necessarily  be,  that  as 
those  means  cannot  be  sifted  and  examined  by  ad- 
▼cne  witnesses  on  this  occasion,  thev  go  for  very 
little— they  necessarily  go  fbr  very  little ;  but,  on 
ttie  other  hand,  if  the  evidence  for  tliese  defendants 
can  go  but  a  very  little  way,  on  account  of  that 
obscurity  which  is  made,  we  have  them  saying  that 
actually,  in  experience,  they  have  gone  to  a  very 
neat  length,  and  we  have  some  instances  brought 
forward  in  wbich  it  is  said  (that  it  may  be,  cannot 
be  denied)  that  there  has  been  almost  a  complete 
nrevention  of  those  noxious  and  deleterious  quali- 
ties. Now  if  that  be  so,  if  gas  nowis  manufactured 
aetaally  in  such  a  way  as  not  to  be  attended  with 
tikose  injurious  consequences,  then,  it  is  not  to  be 
stopped  merely  because  it  is  intended  for  a  gas- 
manufsctory.  If  gas  can  be  manufaetnred  in  a  way 
not  producing  those  deleterious  consequences  aris- 
ing from  the  managimient,  to  be  sure  the  party  may 
be  prevented  ftrom  conducting  his  manuflMtory  in 
such  a  way  as  to  produce  them;  but  must  not  that 
ofneeessi^  be  the  result  of  experience?  Can  we 
say  beforehand  that  the  gas  cannot  be  manufhctnred 
without  those  consequences  ? 

If  we  could  say  that  dearly  beforehand,  in  a 
case  where  a  trial  cannot  now  be  had,  I  would  be 
for  from  saying  tlds  Court  would  not  liave  jurisdic- 
tion. I  wish  to  make  an  observation  upon  the  time 
vriien  tlie  plaintiif  comes.  Sure  I  am  that  if  he  had 
stood  quietly  by,  or  had  only  served  them  with  a 
notice,  and  not  adopted  any  process  which  could  by 
possibility  be  effectual  to  stop  them,  and  they  had 
gone  on  with  the  works,  and  alter  the  works  had 
commenced  and  were  found  offensive,  he  had  qmlied 
for  an  injunction  to  prevent  tlie  defendants  from 
wing  that  which  they  bad  laid  out  so  much  money 
in  making,  he  would  have  been  told,  "  Why  did 
yon  stand  there,  and  see  us  go  on,  and  not  interfere 
before?"  There  are  instances  in  which  the  very 
circumstances  of  a  plaintiff  having  stood  by,  and 
seeing  the  works  preparing,  and  a  great  deal  of  mo- 
ney laid  out,  Imve  been  a  reason  why  the  Court  would 
not  interfere ;  but  on  the  whole,  I  must  say,  I  do 
not  see  my  way  to  grant  the  iiqunction  in  this  state 
of  the  question.    I  am  llff  from  ezpresilttg  any  opi- 


nion that  the  apprehension  whidi  the  pfadntiff  mm 
entertains  may  not,  in  tlie  end,  torn  out  to  be  will 
founded ;  it  may  be  so.  On  the  other  hand,  I  am 
as  Car  from  intending  to  say  that  the  means  wUdi 
are  meant  to  be  resorted  to  by  the  defendaoAa  Ibr 
the  purpose  of  preventing  the  nuisance  may  net  be 
effectual  for  that  purpose.  I  believe  it  to  be  paid, 
ble ;  but  whether  it  is  probable  or  not,  is  more  ttsa 
I  can  venture  to  say ;  but,  in  the  present  atata  of 
things,  with  the  doubt  which  there  is  hanging  own 
it,  I  do  not  thfaik  I  am  in  the  situation  to  do  that 
which  Lord  Eldon  says  he  could  not  do  inthe  case 
of  Crowder  v.  Tinkler,  that  he  could  not  treat  the 
case  as  if  there  had  been  a  verdict  obtained  agaiait 
the  defendant ;  and  because  he  could  not  tint  Oe 
case  in  that  manner,  as  if  a  verdict  had  been  ob- 
tained, he  declined  to  grant  the  injunction.  I 
decline  to  ^^rant  the  injunction  now ;  but  f  deslR  to 
decline  it  m  such  a  way  as  to  leave  the  questioa 
open,  in  order  that  it  may,  if  the  parties  think  lit, 
be  brought  before  the  court  when  there  may  be 
occasion  for  it.  I  hafu  proceeded  to  give  my  apU 
nion  upon  the  ease  frankly  at  once,  for  ttis,  aaMtmg 
other  reasons,  that  if  the  plaintiff  is  dissatisfied  wtS 
tiie  view  I  have  taken  of  it,  he  may  at  once  apply 
to  another  court,  and  take  the  opinion  of  anotikct 
judge  in  the  case  at  once,  and  there  may  be  no  dday 
in  his  doing  so. 

Kindenley,  —  Perhaps  your  Lordship  vrooM 
think,  in  the  view  I  understand  you  to  take  of  11, 
that  the  better  course  to  be  adopted  would  be  this ; 
the  works  would  go  on  till  they  have  eonuaeaead 
operations,  then  vrould  be  the  time  when  we  should 
have  something  tangible  to  proceed  upon. 

The  MxaTsa  of  the  Rolls.— -That  is  my  ^idcw. 

JTuidersley.— Would  not  the  better  iray  be  to 
let  this  matter  stand  over  till  we  have  the  oppor- 
tunity of  seeing  how  the  thing  works  ? 

TheMABTBR  of  the  Rolls.— I  am  quite  wflflag  to 
do  that.  "What  has  been  said  on  one  oceasion  was 
that  to  refuse  tiie  ii^unction  is  to  dedare  tliat  there 
is  no  nuisance,  or  no  nuisance  intended ;  I  do  not 
mean  to  do  that. 

Jfindertlm.— It  appears  to  me  that  would  \m 
the  effect  of  leaving  it  open. 

TheMASTBR  of  theRoLLs.— I  wish  to  leaveUaa- 
tirdy  neutral.  I  certafaily  cannot,  with  the  evldcaee 
before  me,  consider  there  is  a  case  in  which  the  ver- 
dict had  been  obtained  against  tiie  defendants ;  It 
is  a  contingent  and  eventual  possibility,  aometidaf 
whidi  may  happen,  and,  being  such,  it  is  atanoit 
impossible  to  come  to  any  thing  like  a  satisfoebMy 
conclusion.  In  reasoning  about  things  which  nay 
or  may  not  be,  persons  get  thdr  imagination 
heated  from  strong  opinion,  which  cannot  be  oor- 
reeted  by  experience  or  matter  of  foct  till  the  4 
arise. 

Ifieixler.— Perhaps  your  Lordship  would  i 
Mr.  Bethell  to  speak  to  the  point  about  the  i 
standing  over. 

The  Mastbr  of  the  Rolls. — I  iiave  no  objeettoa 
to  his  speaking  at  a  convenient  time  about  II. 
My  notion  is,  it  would  be  the  best  for  aU  thatllt 
should  be  so.;  Ton  sav  that  the  bill  is  demambla ; 
why  not  demur  to  the  bill  ? 

(After  an  Interval.) 

Btikdl  laid— Would  your  Lordship  do  ma  the 
fo^our  to  permit  me  to  mention  the  motion  wlik^ 
has  been  heard  this  morning.  I  am  sorry  that  I  , 
was  not  here  at  the  end.  I  humbly  beg  your  Lord-  i 
ship  to  decide  that  tlM  motion  should  be  rcAiaed| 
and  that  leave  should  not  be  given  that  it  ahmiH 
stand  over. 
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of  something  which  might  thereafter  be  called  into  bein^.  That  if  the  suit  were 
brought  to  a  hearing  in  its  present  state,  it  must  be  dismissed.  The  judgment 
in  the  case  of  The  Attorney-General  v.  The  Mayor  of  Liverpool  (1  MyL  &  Cr. 
171)  {a)  was  a  conclusive  authority  against  the  plaintifiTs  motion.  There  was 
no  necessity  for  this  suit ;  a  formal  notice  by  the  plaintiff  to  the  defendants 
would  have  been  sufficient  to  have  prevented  any  allegation  of  acquiescence, 
should  the  defendant's  works  ultimately  prove  a  nuisance.  The  view  taken  of 
this  case  by  the  Master  of  the  Rolls  should  have  led  him  to  refuse  the  motion. 
There  was  no  present  nuisance,  and  the  most  that  could  be  said  by  the  plaintiff 
was,  that  there  was  a  contingent  possibility  of  nuisance.  The  bill,  in  fact,  was 
demurrable.  Where  there  is  a  legal  nuisance  threatened,  a  party  may  obtain 
relief  in  equity  {The  Attorney-General  v.  Forbes,  2  Myl.  &  Cr.  129) ;  and  if 
it  had  been  legally  decided  that  gas-works  constitute  a  nuisance,  and  this  had 
been  an  ordinary  gas-work,  the  plaintiff  might  have  come  to  this  Court  for 
relief ;  but  he  cannot  shew  that  sas- works  on  the  ordinary  plan  have  ever  been 
held  a  legal  nuisance,  and  the  defendants  expressly  allege  that  they  have  a  novel 
plan  by  which  all  possibility  of  nuisance  will  be  prevented.  The  plaintiff  can- 
not shew  that  he  will  sustain  any  injury,  and  therefore  he  had  no  right  to  come 
to  the  Court,  {Baines  v.  Baker,  1  Ambler,  159 ;  (6)  The  Attorney-General  v. 
Nicholl,  16  Ves.  S38 ;  (c)  The  Attorney-General  y.  Cleaver,  18  Ves.  210.)  (d) 
If  the  same  question  had  been  raised  in  similar  cases,  the  Court  might 
regard  the  work  as  a  legal  nuisance,  but  nothing  of  the  kind  could  be  shewn. 
The  case  nearest  to  this  case  was  that  of  Lord  Mvpon  v.  Lord  Hohart  (3  MyL 
&  Keen,  1 69).  (^)    They  also  cited  and  referred  to  Winetanley  v.  Lee  (2  Swanst. 


The  Mabtbr  of  the  Rolls.— I  cannot  do  it ;  I 
bftTe  giTen  my  judgment,  and  I  cannot  alter  it. 

Bethell. — ^Then  your  Lordabip  makes  the  order  ? 

The  Master,  of  the  RoLLB.—Yes  $  if  I  were  sa- 
tlifted  that  there  was  no  nuisance  to  be  apprehended 
I  would  make  that  order ;  but,  in  the  face  of  what 
Lord  Eldon  said,  supposing  that  there  is  no  such 
thing  to  be  apprehended,  I  cannot  do  that. 

BetheU.-^lf  I  had  understood  that  your  Lordship 
had  made  the  order,  I  would  not  have  mentioned 
it  to  your  Lordship. 

The  Master  of  the  Rolls.— Yes ;  the  order  was 
made  after  it  was  over.  One  of  your  juniors  asked 
me  to  hear  you  on  it,  because  you  had  something  to 
say.    I  said  by  all  means ;  but  I  cannot  alter  it. 

(a)  TJuA  ttorney^  General  t.  The  Mayor  qf  Liverpool 
(1  Myl.  &Cr.  171).  Nov.  28,  Dec.  1,  1830.— In  the 
judgment  of  this  case,  Sir  Charles  C.  Pepys,  M.  R., 
to  reported  to  have  said :  **  In  many  cases,  the 
Court  feels  that,  by  granting  an  ii^unction  ex  parte, 
it  may  be  doing  an  act  of  extreme  injustice.  The 
party  against  whom  such  an  i^jnnetion  is  granted 
may  possibly  be  exposed  to  very  great  injury  bjr  the 
wdier  bdng  enforc^ ;  but  when  the  injunction  is  to 
prevent  an  alteration  in  the  state  of  property,  it  is 
not  an  injunction  which  can  occasion  any  mischief 
whatever." 

(6)  Baines  W.Baker  (1  Ambler,  159).  December  18, 
1762. — Lord  Hardwicke,  C,  refused  an  injunction 
to  stay  the  building  of  an  inoculation  hospital  in 
Coldbath  ilelds.  His  Lordship's  judgment  is  thus 
reported  by  Mr.  Ambler :— *'  Lord  Chancellor. — I 
cannot  make  any  order  in  this  matter.  I  am  of 
opinion  it  is  a  charity  like  to  prove  of  great  advan- 
tage to  mankind ;  such  an  hospital  must  not  be  fisr 
team  a  town,  because  those  that  are  attacked  with 
that  disorder  in  a  natural  way  may  not  be  in  a  eon- 
diftion  to  be  carried  fisr. 

"  Two  things  are  to  be  considered.    1st.  Whe- 
ther it  is  a  nubance  at  common  law.    2nd.  If  it  is; 
whether  a  public  or  a  private  nuisance. 
VOL.  IT. 


"  As  to  the  covenant  in  the  lease,  there  is  no 
foundation  for  the  motion  on  that,  for  it  is  not  a 
general  covenant  against  all  nuisances,  but  particu- 
larly against  a  brewhouse. 

*'  It  comes  to  the  general  question.  Cases  are  as 
dted.  There  was  lately  an  indictment  at  the  sum- 
mer  assixes,  1750,  in  Sussex,  against  Frewen,  for 
such  an  hospital.  Defendant  was  acquitted ;  cannot 
call  this  a  private  nuisance  ;  if  any,  it  is  a  public 
one;  the  former  is  one  person  only;  as  building 
against  lights;  nuisance  ad  vicinetum  is  a  public 
nuisance. 

"  Bills  of  this  sort  are  founded  on  being  nuisance 
at  common  law.  If  a  public  nuisance,  it  should  be 
an  information  in  the  name  of  the  Attorney- General, 
and  then  it  would  be  for  his  consideration  whether 
he  would  file  such  an  information  or  not ;  and  that 
was  the  case  for  stopping  a  way  behind  the  Ex- 
change, in  the  city.  Lord  King  recommended  it  to 
the  Attorney- General  to  prefer  an  information  in 
the  King's  Bench,  to  try  whether  it  was  a  nuisance 
or  not." 

If  the  cases  cited  were  law,  ^ury  how  far  they 
would  extend  to  all  the  hospitals  in  this  town. 

The  cited  cases  were  2  Ro.  Abr.  139, 140  ;  1  Lut. 
69;  Hawk.  PI.  C.  76,  s.  11. 

(c)  The  Attomey^Generalr,  Nichol  (16  Ves.  338). 
Nov.  6,  7,  9,  1809.— Lord  Eldon,  C,  in  this  case 
demded,  tiiat  in  every  case  affecting  the  value  of 
premises,  the  effect  must  be  that  material  injury, 
amounting  to  nuisance,  which  should  not  only  be 
redressedoy  damages,  but,  upon  equitable  princi- 
ples, prevented. 

(d)  The  Attomey-Generai  v.  CZfover  (iSVesey, 
210).  Aug.  1,  2,  12,  1811.— Lord  Eldon,  C,  said 
he  was  not  authorized  to  exercise  the  jurisdiction  of 
the  Court  by  iinunction,  on  information  by  the 
Attomey-Genenu,  at  the  relation  of  individuals, 
against  a  nuisance  by  an  offensive  and  unwholesome 
process  fai  trade,  without  a  trial  at  law. 

(e)  LordBipon  v.  LordBobaH  (3 Myl.  &  K.  169). 
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S8S) ;  (a)  Chalk  v.  Wyatt  (8  Mer.  688) ;  (b)  Semple  v.  The  London  and  jBir* 
mingham  Railway  Company  (1  Nicholl,  Hare,  &  Carrow'^s  Railway  Caaes, 
ISO) ;  (c)  Crowder  v.  Tinkler  (19  Ves.  615) ;  (d)  Birch  v.  Holt  (8  Atk.  796).(«) 

The  LORD  CHANCELLOR.— I  do  not  understand  that  the  Master  at 
the  Rolls  disputes  those  cases;  the  only  question  is,  whether  the  Master  of  the 
Rolls  is  right  in  not  refusing  the  motion. 

RoupeUl  Rolti  and  We^ord^  for  the  plaintiff,  in  support  of  the  order 
of  the  Master  of  the  Rolls,  contended  that  the  defendants^  works  constituted 
a  present  injury  to  the  plaintiff's  property;  that  by  the  defendants*  own 
admissions,  m  their  affidavits,  gas-works  were  nuisances,  and  the  peculiar 
process  which  it  was  supposed  would  render  these  particular  works  innocuous, 
was  very  vaguely  and  doubtfully  stated.  The  danger  to  the  plaintiff  was, 
in  fact,  as  imminent  as  where  lights  were  about  to  be  darkened  by  an 
adjoining  building,  and  there  the  Court  had  always  interfered.  The  cases 
shewed  that  it  was  absolutely  necessary  for  the  plaintiff  to  institute  the  suit; 
or,  otherwise,  when  the  works  were  complete,  it  would  be  imputed  to  him  that 
he  had  stood  by  and  seen  the  defendants  making  an  enormous  outlay,  without 
taking  any  active  steps  to  stop  them,  and  then  it  would  have  been  too  late. 
They  cited  The  Birmingham  Canal  Company  v.  Lloyd  (18  Ves.  615) ;  (f) 


Jan.  23,  34,  35,  39,  1834.— Lord  Broagbain,  C,  in 
this  case,  said  he  thought  it  would  not  be  going 
beyond  what  principle  and  authority  justify  if  the 
rale  respecting  the  relief  by  injunction,  as  applied 
to  cases  of  nuisanee,  were  to  be  laid  down  as  fol- 
lows :— If  the  thing  sought  to  be  prohibited  is  in 
itself  a  nuisance,  the  Ck>urt  will  interfere  to  stay 
irreparable  mischief,  without  waiting  for  the  result 
of  a  trial ;  and  will,  according  to  the  circumstances, 
direct  an  issue,  or  allow  an  action,  and,  if  need  be, 
expedite  the  proceedings,  the  injunction  being  in  the 
meantime  continued.  But  where  the  thing  sought 
to  be  restrained  is  not  unavoidably  and  in  itself 
noxious,  but  only  something  which  may,  according 
to  circumstances,  prove  so,  the  Court  will  refuse  to 
interfere  until  the  matter  has  been  tried  at  law, 
generally  by  an  action,  though,  in  particular  cases, 
an  issue  may  be  directed  for  the  satisfaction  of  the 
Court,  where  an  action  could  not  be  framed  so  as  to 
meet  the  question. 

(a)  WinstanUy  v.  Lee  (3  Swanst.  333).  Oct.  23, 
1818. — Sir  Thomas  Plumer,  M.  R.,  refused  to  grant 
an  injunction  to  restrain  the  obstruction  of  ancient 
lights,  the  nature  of  the  alleged  injury  not  requiring 
preventtTe  interposition  before  a  trial  at  law,  and  the 
legal  right  being  doubtful.  His  Honour,  in  his 
judgment,  said:  **  Csses  arise  in  which  a  Court  of 
equity,  seeing  that  the  injury  might  be  irreparable, 
as  where  loss  of  health,  loss  of  trade,  destruction 
of  the  means  of  existence,  might  ensue  from  erecting 
a  building,  would  exercise  its  jurisdiction  of  pre- 
venting ii^ury,  without  waiting  the  slow  process  of 
establishing  the  legal  right,  when  delay  would  be 
itself  a  wrong.  On  the  other  hand.  It  may  be  per- 
fectly clear  that  the  plaintiff  is  entitled  to  succeed 
in  an  action  of  trespass,  and  yet  a  Court  of  equity 
will  not  interpose  by  injunction,  the  nature  or  de- 
gree of  injury  not  being  such  as  to  require  that 
extraordinary  relief,  as  St  The  Attomey-'Qeneral  ▼. 
JVteAoU(lDick.  164.165). 

(b)  Chalky.  Wyatt  (3  Mer.  App.  688).  Aug.  10, 
1810. — Lord  £ldon,C.,  awarded  an  injunction  before 
answer,  to  prevent  irreparable  mischief,  defendant 
having  previously  estabhshed  his  right  at  law. 

(e)  Semple  v.  The  London  and  Birmingham  Railway 
(1  Nichol,  Hare,  &  Carrow's  Railway  Reports,  120). 
Auffust  14  and  25,  1838.— The  Vice-chancellor 
hanng  granted  an  iiyunction  to  restrain  a  nuisance 


arising  from  the  use  of  oolce-ovens.  Lord  CotteBham, 
C,  reversed  his  Honour's  decision,  holding  that  the 
jurisdiction  of  the  Court  of  Chancery,  in  a  case  lika 
the  present,  exists  f6r  the  purpose  of  pnlbustiag  a 
legal  right,  and  is  not  an  original  jurisdiction  ;  and 
that  no  reason  being  shewn  why  the  plaintiff  had 
not  proceeded  in  the  first  instance  to  establish  hit 
ririkt  at  law,  the  Court  would  not,  on  eonffietfas 
affidavits,  try  the  questioa  of  nuisance,  and  there- 
fore that  the  injunction  could  not  be  sustained. 

(d)  Crowder  r.  Tinkler  (19  Ves.  615).    May  16, 
18,  July  3,  13,  1816.— Lord  Eldon,  C,  exereiaed 
the  jurisdiction  of  the  Court  by  granting  an  iqienc- 
lisanee,  but  of  r 


tion,  upon  the  head,  not  of  nuif 
to  property.  His  Lordship  said,  **  Where  the  seb* 
jeet  of  complaint  is  matter  of  public  nuisance,  the 
Attorney-General  alone  can  sue ;  but  it  is  going  too 
far  to  sav,  rartieularly  without  more  mateiiala  than 
can  be  had  on  motion,  that  if  a  plaia  nuisanee  to 
attended  with  particular  and  spedal  iajury  to  aa 
individual,  producing  irreparable  damage,  thst  indi- 
vidual shall  not  be  at  liberty  to  come  here  unleav 
the  Attorney-General  chooses  to  accompany  him.** 

(e)  Birch  v.  EoU  (3  Atk.  736).  i^bruary  », 
1750.— This  ease  is  thus  reported : — *<  Lord  Chan» 
cellor  (HardwiclLe). — I  have  known  numbers  of 
applications  to  this  Court  in  the  nature  of  aa  to* 
junction,  or  rather  fbr  leave  to  re-erect  a  naiaaaee, 
and  to  put  a  mill-dam,  as  in  this  case,  into  the  sane 
situation  it  was  in  before  it  was  cut  down ;  but  aa 
this  is  prayed  by  the  present  motion,  while  ther%^ 
is  unheard  and  undetermined,  the  Court  have  as 
constantly  denied  the  motion  as  it  came  bdfove 
them,  and  all  that  they  have  done  is  to  put  it  to  the 
most  expeditious  way  of  being  tried." 

The  case  relied  on  by  the  plaintSfTs  counsel  w«a 
Arthington  v.  Fawks  and  Others  (3  Vem.  356). 

His  Lordship,  to  accelerate  the  determinatioB  of 
the  right,  directed  the  defendant  to  bring  aa  actioa 
of  trespass,  and  every  thing  to  be  admitted  on  both 
sides  necessary  for  trying  the  mere  right. 

(/)  The  Birminghttm  Canal  Company  y,  Lloyd  (18 
Ves.515).  March  30,  31,  1813.— In  this  ease  Lord 
Eldon,  C.,  refused  to  grant  an  injunction  agiJaat 
dratoing,  preparatory  to  opening  a  coal-mtoe,  widi 
prejudice  to  a  canal,  before  establishing  the  right  at 
law,  upon  laches  for  two  years,  permitting  ezpea- 
ditwe. 
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Robinson  v.  Lord  Byron  (1  Bro.  C.  C.  688;  (a)  The  Attorney-General  v. 
Forbes^  suprct  ;{b)  Crowder  v.  Tinkler^  svpra ;  The  Attorney-General  v.  John- 
son (2  Wilson,  C.  K  87);  (c)  Ripon  v.  Hobart  (8  Myl.  &  K.  180—182); 
Aldred^s  case  (5  Coke,  Rep.  102).  {d) 

Judgment. 
The  LORD  CHANCELLOR. — In  this  case,  as  in  many  others  where 
the  jurisdiction  of  the  Court  is  called  into  action  for  the  protection  of 
legal  rights,  the  Court  may  undoubtedly,  if  it  sees  its  way  clearly,  interfere 
before  the  act  itself  is  carried  into  effect.  If  the  Court  sees  that  an  act  is  con- 
templated, which,  when  completed,  will  be  a  nuisance,  or  which  is  capable  of 
being  ascertained  by  a  trial  at  law  whether  it  will  or  will  not  be  a  nuisance, 
there  is  no  reason  why  the  Court  should  not  interfere  directly,  or  put  the 
natter  in  a  course  of  trial  at  law ;  but  in  a  case  where  it  is  a  matter  of 
extreme  doubt  to  the  court  of  equity  whether  it  will  be  a  nuisance  or  not> 
but  the  case  is  under  such  circumstances  that  the  Court  cannot  put  it  into  a. 
course  of  legal  trial,  then  I  quite  concur  in  the  opinion  that  has  been: 
delivered  by  the  Master  of  the  Rolls,  and  which  has  been  acquiesced  in  by  tha- 
party  who  applied  originally  for  the  injunction,  that  it  is  a  case  in  which  the.- 
Court  cannot  interfere.  It  cannot  interfere  by  way  of  injunction,  because  there- 
is  no  fact  that  would  justify  its  interference,  and  it  cannot  interfere  to  put 
the  matter  in  a  course  of  trial,  because  the  drcumstances  are  .such  as  that  the. 
Court  is  not  capable  of  having  the  question,  in  the  present  state  of  circumstances,, 
properly  tried.  The  only  question  is  as  to  the  course  the  Court  ought  to 
adopt  where  the  motion  is  made,  and  the  plaintiff  admits  that  he  cannot  ask  the. 
Court  to  do  properly  what  the  notice  of  motion  asks,  which  is  for  an  injunc- 
tion, or  that  the  Court  will  put  the  matter  in  a  course  of  investigation ;  yoiu 


(a)  Robinson  ▼.  Lord  Byron  (1  Bro.  C.  C.  568) 
May  7»  1785.— Lord  Thurlow,  C.»  decided  that  the 
Court  could  not  restrain  what  has  heeo  enjoyed  for 
twenty  years  past ;  but  If  what  has  been  so  en- 
joyed is  used  in  a  different  way,  so  as  to  do  mis- 
chief, the  Court  may  interpose. 

(6)  The  Attorney- General  ▼.  Forbet  (2  Myl.  &  Cr. 
139).^Lord  Cottenham,  C,  in  this  case,  made  the 
following  obserratlon :  **  In  informations  and  pro- 
ceedings for  the  purpose  of  preventing  public  nui- 
aances,  the  ordinary  course  Is  for  the  Attorney- Ge- 
netral  to  take  it  on  himself  to  sue,  aa  representing 
the  public ;  but  it  is  equally  certain  that  individuals 
who  conceiTC  themseWes  aggriered  may  come  for** 
ward  and  ask  the  assistance  of  the  Court  to  pre- 
sent a  public  nuisance  from  which  they  have  indi- 
Tidually  sustained  damage.*' 

(c)  The  Attorney.  General  r.  Johnson  (a  Wllson'a 
C.  R.87).  May  22,  June  19,  22,  26,  30,  1819.^ 
On  the  filing  of  an  information  by  the  Attorney- 
General  at  the  relation  of  an  individual,  and  a  bill 
by  the  relator,  the  Lord  Chancellor  granted  an 
injunction  eat  parte^  on  affidavits,  to  restrain  a  pur- 
presture  in  the  river  Thames ;  snd  it  appears  that 
there  had  been  no  previous  writ  of  ad  quod  damnum, 
and  that  an  indictment  in  the  King's  Bench  was 
depending  against  the  defendants  for  the  same  act, 
the  Lord  Chancellor  refused  to  dissolve  the  ii^unc- 
tion  before  the  trial  of  the  indictment,  notwith- 
standing there  were  some  affidavits,  on  the  part  of 
the  defendants,  stating  that  the  act  complained  of 
was  benefidal  to  navigation. 

(<f)  Aldred^tctM  (5  Coke,  Rep.  102).  Michaelmas 
Term.  (3  Jas.  18).— An  action  on  the  case  lies  for 
erecting  a  hogstye  so  near  the  house  of  the  plaintiff 
that  the  air  thereof  was  corrupted.  So  of  a  lime- 
kiln, if  the  smoke  enters  the  plaintiiPa  house  so 
that  he  cannot  dwell  there;  so  of  a  d3re-house,  &e., 
if  the  filth  nun  into  his  fishpond,  &c.    Where  an 


easement  or  profit  by  prescription  is  pleaded^ 
another  prescription  cannot  be  pleaded  in  destruc- 
tion of  such  easement  or  profit.  An  action  on  the 
case  lies  for  obstructing  light  and  air,  but  not  for 
obstructing  a  prospect.  In  that  case  it  was  re- 
solved, **  That  the  action  was  well  maintainable ; 
for  in  a  house  four  things  are  desired, — habiiaUa 
AomtJiiff,  deleetatio  habitantiSf  necettitat  luminis,  et 
MoXmbriiat  aerii  ;  and  for  nuisance  done  to  three  of 
them  an  action  lies.  l.To  the  habitation  of  a 
man,  for  that  is  the  principal  end  of  a  house.  2.  For 
hinderance  of  the  Ught.  And  Chief  Justice  Wray 
said,  *  That  for  stopping  as  well  of  the  wholesome 
air  as  of  light,  an  action  lies,  and  damages  diall  be 
recovered  for  them  ;  for  both  are  necessary ;  for  It 
is  said,  et  veseitur  amrd  eeihered,*  But  he  said, 
that  for  prospect,  which  is  a  matter  only  of  delight, 
and  not  of  necessity,  no  action  lies  for  stopping 
thereof ;  and  yet  it  is  a  great  commendation  of  a 
house  if  it  have  a  long  and  a  large  prospect.  But 
the  Ittw  does  not  sive  an  action  for  such  things  of 
delight.  And  if  the  stopping  up  of  the  wholesome 
air,  &c.  gives  cause  of  action,  a  fortiori^  an  action 
lies  in  the  case  at  bar  for  infecting  and  corrupt- 
ing the  air.  And  the  building  of  a  lime-kiln  is 
good  and  profitable  ;  but  If  it  be  built  so  near  a 
house  that  when  it  burns,  the  smoke  thereof  enters 
into  the  house  so  that  none  can  dwell  there,  an 
action  lies  for  it.  So,  if  a  man  has  a  water-course 
mnniog  in  a  ditch  from  the  river  to  his  house  for 
his  necessary  use ;  if  a  glover  sets  up  a  lime-pit  fbr 
calves' -skins  and  shcep's-skins  so  near  to  the  said 
water-course  that  the  corruption  of  the  lime-pit 
has  corrupted  it,  for  which  cause  his  tenants  leave 
the  said  house,  an  action  on  the  case  lies  for  it,  as 
it  is  adjudged  in  13  Hen.  7,  26,  b ;  and  this  stands 
witii  the  rule  of  law  and  reason,  &c.  Prohibetur 
ike  quhfaciai  ta  mo  quod  nocerepimU  dlieno:  et  tie 
utere  tuo  ut  oiieiiKm  wm  Itfdat," 
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cannot  do  that.  The  plaintiff  is  not  in  a  situation  to  ask  the  Court  that  either 
the  one  course  or  the  other  should  be  adopted ;  and,  therefore,  it  is  the  ordi- 
nary and  common  case  of  a  party  coming  to  the  Court  by  a  motion,  and,  when 
it  comes  to  be  discussed,  finding  that  there  is  no  ground  for  it  whatever.  The 
Master  of  the  Rolls  seems  to  have  supposed  that,  by  refusing  the  motion,  it 
miffht  be  construed  into  an  expression  of  opinion  against  the  plaintiff's  ultimate 
claim  ;  that  is  to  say,  a^nst  such  a  case  as  future  circumstances  may  enable 
the  plaintiff  to  brine  before  the  Court.  I  cannot  so  understand  it  at  all ;  but  I 
can  very  easily  see,  that  keeping  the  motion  hanging  over  the  heads  of  the  defen- 
dants is  much  more  likely  to  be  productive  of  prejudice  to  them  than  the  refusing 
the  motion  would  do  prejudice  to  the  plaintiff,  and  I  do  not  see  that  by 
refusing  the  motion  I  do  at  all  prejudice  the  plaintiff.  He  admits  he  has  no 
case  now,  but  he  has  a  record  on  wnich  he  may  hereafter  build  a  case ;  but  he 
has  no  ground  for  coming,  before  that  case  arises,  for  the  interposition  of  the 
Court ;  and  the  Court  refuses  the  motion,  not  because  it  exercises  any  opinion 
upon  the  matter,  of  which  the  Court  has  no  means  of  judging,  but  simply 
because,  at  the  present  moment,  the  plaintiff  has  not  brought  before  the  Court  the 
circumstances  which  will  enable  it  to  dispose  of  the  question  between  the 
parties.  I  should  not  have  the  least  objection  to  introduce  into  the  order  any 
thing  that  may  guard  against  that  result.  The  Court  is  anxious  not  to  introduce 
any  thing  that  may  prejudice  the  case,  of  which  at  present  the  Court  knows 
nothing  ;  but  it  does  not  appear  to  me  to  be  necessary  that  the  order  should 
be  so  guarded.  Then  it  is  said,  in  this  case,  that  although  that  would  be  the 
obvious  mode  in  an  ordinary  case,  but  here  a  difficulty  arises,  because  the 
defendant  alleges  that  he  is  not  going  to  make  the  gas  according  to  the  known 
method  of  producing ;  but  that  he  has  another  method  of  proceeding,  which 
he  has  invented,  and  which  he  means  to  put  into  practice,  the  result  of  which 
will  be  to  prevent  the  manufacture  of  gas  from  oeing  a  nuisance ;  and  it  is 
imputed  to  the  defnidant  that  he  ought  to  have  some  peculiar  stress  of  the 
jurisdiction  of  the  Court  upon  him,  because  the  difficulty  arises  from  his 
secret.  Has  he  not  a  right  to  retain  that  secret  .^^  Would  it  not  be  the 
greatest  folly  in  him  to  communicate  it  if  he  has  no  patent  ?  And  it  does  not 
appear  that  he  has  a  patent.  Is  it  not  quite  obvious,  if  he  has  a  patent,  that 
it  is  a  convenience  for  him  to  do  that  wnich  he  has  a  perfect  right  to  do,  to 
keep  that  secret  within  his  own  breast  so  long  as  the  law  will  permit  him  ?  If 
he  applies  for  a  patent,  why  is  he  to  be  visited  by  any  peculiar  administration 
of  the  jurisdiction  of  this  Court,  because  he  is  doing  that  which  by  law  he  is 
perfectly  entitled  to  do,  and  which  every  sensible  man  would  he  perfectly 
right  in  doing  ?  It  is  quite  obvious  that  no  right  can  be  founded  on  that  sort 
ofcase  existing  as  against  the  defendants.  Then  the  cases  are  referred  to  in 
which  Lord  Eldon  is  supposed  to  have  said  that  the  plaintiff,  who  does  not 
apply,  in  the  first  instance,  when  the  works  which  he  ultimately  means  to 
impeach  as  a  nuisance  are  commenced,  may  be  precluded,  or,  at  least,  pre- 
juaiced  to  some  extent,  by  not  applying  in  the  first  instance.  I  can  only 
say,  I  apprehend  that  what  Lord  Eldon  must  have  meant  was  applied  to  a 
case  where  the  question  between  the  parties,  whatever  that  question  was,  was 
capable  of  being  tried.  I  cannot  suppose  Lord  Eldon  to  have  meant  the 
party  is  bound  to  make  a  motion  whicn  he  could  not  support  As  applied  to 
the  present  case,  it  is  this — the  plaintiff  has  no  right  to  oome  to  the  Court 
for  an  injunction  when  he  knows  he  has  no  right  and  that  he  cannot  get 
an  injunction,  yet  he  is  obliged  to  make  a  motion.  It  is  quite  obvious  Lord 
Eldon  could  not  mean  that ;  Lord  Eldon  must  have  meant  this — if  you 
do  not  apply  at  the  first  time  when  you  should  apply  and  could  apply  with 
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effect ;  if  you  permit  the  opportunity  to  pass  by  when  you  suppose  that  you 
have  a  good  case,  and  you  permit  the  party  to  incur  expense  on  tne  supposition 
that  you  have  no  case,  or  that  you  have  abandoned  your  case,  the  circumstance 
of  that  delay,  that  abstaining  from  asserting  your  rights,  and  in  the  meantime 
inducing  the  defendant  to  incur  an  expenditure  on  the  supposition  that  you  do 
not  mean  to  assert  that  right,  that  no  doubt  will  be  a  prejudice  to  you  in 
coming  for  an  injunction ;  but  I  cannot  conceive  that  my  Lord  Eldon  meant 
to  say  that  the  plaintiff  was  bound  to  come  to  the  Court  before  he  had  a  case 
to  ask  the  Court  for  its  interference,  and  therefore  I  do  not  think  that  alters 
the  case.  I  think  that  the  proper  order  ought  to  be,  to  refuse  the  motion ;  and 
then,  as  to  costs;*— I  presume  you  ask  for  the  costs,  Mr.  Bethell  ? 

BethelL — Yes,  my  Lord,  we  asked  for  the  costs  of  the  application ;  we 
asked  that  the  motion  might  be  refused  with  costs. 

The  LORD  CHANCELLOR.— You  asked  that  the  motion  might  be 
refused,  and  refused  with  costs.  It  was  with  a  view  to  that  that  I  inquired 
whether  the  plaintiff  had,  when  he  filed  his  bill  and  gave  his  notice  of  motion^ 
acted  on  the  supposition  that  the  defendants  were  proceeding,  in  the  ordinary 
course,  to  establish  their  eas-works.  In  this  case,  there  might  have  been  some- 
thing said  as  to  the  defendants  not  having  informed  the  plaintiff  that,  pre- 
vious to  the  proceeding  of  this  Court,  they  did  not  intend  to  adopt  the 
usual  course  ;  that  they  meant  to  apply  a  plan  which  was  totally  different  from 
the  ordinary  course,  and  which  would  not  be  any  nilisance  to  the  neighbour- 
hood at  all.  If  that  had  come  out  in  the  affidavits,  in  answer  to  the  motion 
only,  that  might  then  have  exculpated  the  plaintiff  in  bringing  the  matter 
before  the  Court ;  but  that  is  not  the  fact ;  but  the  plaintiff  here  files  his  bill, 
and  in  that  bill  states  that  to  be  the  defendants^  case. 

RoupelL — If  your  Lordship  will  permit  me  to  say,  all  that  appeared  in  the 
bill  was  this,  that  they  were  about  to  manufacture  gas,  or  vapour,  for  delivery, 
in  a  purer  state.  The  charge  in  the  bill  was  this,  that  all  we  were  informed 
in  the  correspondence  was,  tnat  there  was  a  particular  mode  of  manufacture^ 
which  did  not  make  it  a  nuisance.  The  charge,  my  Lord,  in  the  bill  is,  that 
the  nuisance  from  gas  arises  from  the  offensive  products,  and  that  the  new 
method  was  only  in  the  disposition  of  the  offensive  products,  and  which  only 
came  out  in  the  affidavits. 

BethelL — I  beg  your  pardon,  that  is  not  so ;  I  will  refer  to  the  passage 
again. 

The  LORD  CHANCELLOR.--I  have  the  passage  in  my  hand.  I  am 
unacquainted  with  what  the  affidavits  say  as  to  any  pnor  information  ;  but  it 
strikes  me  that  there  was  a  communication  anterior  to  the  filing  of  the  bill. 

Roupdl. — I  do  not  find  it,  my  Lord. 

BethelL-^We  will  see  what  it  is  in  the  bill ;  Mr.  RoupelFs  statement  is  by 
no  means  a  correct  representation.  My  Lord,  the  first  thing  I  observe  in  the 
bill  is  this ;  that  in  the  year  1844  he  wrote  to  the  solicitor  of  the  company, 
forbidding  them  erecting  these  gas-works ;  and  on  the  11th  of  June,  1844,  he 
received  a  letter  from  Messrs.  Phillips,  the  solicitors  for  the  gas  company,  in 
which  Mr.  PhiUips  tells  him,  "  It  may  be  well  to  remark,  that  I  think  your 
client  must  be  mistaken  as  to  nuisance,  as  I  understand  the  purity  of  the  gas 
intended  to  be  used  by  the  company,  and  its  peculiarity  of  manu&cture,  will 
effectually  prevent  any  thing  like  a  nuisance  altogether.'^  Then,  my  Lord, 
the  charge  that  he  introduces  in  his  bill,  which  I  read  to  your  Lordship, 
extends,  not  only  to  the  gas,  but  also  to  the  offensive  products,  for  he  has  that 
language  in  distinct  terms,  the  passage  being  this:  he  charges,  ^^that  the 
Western  Gas  Light  Company  at  that  time  pretended ;"  then,  without  troubling 
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your  Lordship  with  reading  again  what  I  read  before,  the  latter  part  of  it  states 
this :  **  The  company  pretend,  by  a  particuktr  process  of  manumcture  intended 
to  be  adopted  at  their  gas-works,  all  those  disagreeable  odours,  or  injurious 
products,  will  be  prevented.*^  Now,  my  Lord,  what  Mr.  Roupell  contends  is 
this ;  that  he  intended  to  raise  by  his  bill  only  that  which  be  says  was  the 
nature  of  his  information,  namely,  that  the  gas  would  be  purer;  whereas 
your  Lordship  observes,  he  was  informed,  not  only  that  the  gas  would  be 
purer,  but  all  injurious  products  would  be  prevented. 

The  LORD  CHANCELLOR.— I  do  not  want  the  correspondence ;  for, 
on  the  face  of  your  bill,  Mr.  Roupell,  you  state  what  you  know  at  the  time  of 
filing  your  bill,  namely,  that  that  was  the  defendants  case.  It  comes  to  the 
ordinary,  common  occurrence,  of  a  plaintiff  bringing  a  motion  before  the  Court, 
and  then,  on  coming  to  discuss  it,  he  finds  that  he  has  no  case  upon  the  cir- 
cumstances, which  be  knew  before  he  filed  the  bill.  He  states  this  on  the  face 
of  his  own  bill.  It  does  not  affect  any  future  case,  or  any  future  use  he  may 
make  of  his  bill;  but  when  he  is  bringing  a  question  before  the  Court,  and  Ke 
puts  the  parties  to  the  expense  of  defending  themselves,  and  he  has  no  case,  I 
think  the  ordinary  rules  of  the  court  ought  to  be  observed  ;  and  if  he  has  not 
any  case,  his  motion  ought  to  be  dismissed  from  the  court,  to  which  he  has 
improperly  come,  with  the  costs  which  have  been  occasioned  to  his  opponent 
by  so  doing. 

Ordered :  Thai  the  order  of  the  Master  of  the  Rolh  be  discharged^  and 
the  original  motion  refused  with  costs^  the  Lord  Chancellor  inti- 
mating  that  his  order  woiM  not  interfere  with  any  future  appli^ 
cation  the  plaintiff  might  be  adoised  to  make^  nor  with  any  relief  he 
might  be  able  to  obtain  on  his  bill ;  and  if  his  Lordship  appro* 
hended  thaty  he  would  guard  the  order  by  such  a  qualification^  but 
he  did  not  think  it  neceasarff. 


THE  LORD  CHANCELLOR'S  COURT. 
'      July  9Sty  1846. 

EiDD  V.   N0ETH.(a) 

IFifl'""  tTojiiff MtifiQii — i4fcianif/fllirff  or  mbtHMioiiel  haaciCi    Tutntiont 

Wksr4  Hm  tvitf  amAmif  inlarmal  eoHmc*  ihtd  two  kgatim  ghm  to  tki  Bome  psnm  art  te  6< 
otmii&iitM  M*  nh§Utiaiomalt  the  Qmrt  witt  noi  look  b^ond  tko  wiU/or  tko  eomainuHomi  omd  U  md^ 
resorU  to  tho  nd$$  and  distUictiohs  of  anuirwMon  laid  down  vpon  tkete  pouU$f  wkon  tktn  io  aa 
intamal  etidoneo  ofvuUnHon  to  bejound, 

JOHN  KIDD,  the  testator  in  the  cause,  made  his  will,  dated  the  19th  of 
July,  1880,  and  in  the  following  words  :— 
*^  This  is  the  last  will  and  testament  of  me,  John  Kidd,  of  Liverpool,  in  the 
county  of  Lancaster.  First,  I  direct  the  payment  of  all  my  just  debts,  my 
funeral  and  testamentary  expenses,  and  the  charges  of  the  probate  of  this  my 
will,  out  of  my  personal  estate,  which  I  confidently  hope  will  be  much  more 
than  sufficient  lor  that  purpose.     Then  I  give  and  bequeath  to  my  son, 

(«)  Reportdl  by  R.  Q*  WsLroED,  Esq.,  BmlilMr-at-Iaw. 
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Wflliam  Kiddy  the  sum  of  801.,  to  be  paid  to  him  within  one  month  next  after 
my  decease,  whose  receipt,  notwithstandine  he  may  not  have  attained  his  age 
of  twenty-one  years,  shall  be  a  good  discharge  to  my  executors,  hereinafter 
named.  I  eive  and  bequeath  unto  James  Lowe,  of  Liverpool  aforesaid,  soli^ 
dtor,  and  William  Simpson,  of  the  same  place,  at  present  under  articles  to  me 
as  an  attorney,  the  sum  of  500/.,  in  trust  to  pay  my  said  son  60/.  every  six 
months,  until  he  has  received  the  said  sum  of  iSOOjL,  the  first  payment  to  com- 
mence and  be  made  at  the  end  of  six  months  after  my  decease.  I  give  and 
beaueath  unto  the  said  William  SimjMon  all  my  law-boolcs,  office-desks,  stools, 
ana  iron  book-cases,  except  the  large  iron  chest  which  runs  upon  wheels,  which 
I  direct  my  trustees  ana  executors  to  keep  for  safe  custody  of  my  various 
title-deeds,  until  the  whole  of  my  real,  copyhold,  and  leasehold  estates  are  sold 
and  disposed  of.  I  give  and  bequeath  the  same  iron  chest,  with  the  two  keys 
thereunto  belonging,  unto  the  said  James  Lowe  and  William  Simpson,  the  sunt 
of  100/.  each  to  be  retained  by  them  at  the  end  of  six  calendar  months  next 
after  my  decease.  I  give  and  bequeath,  release,  ratify,  and  confirm  unto  and  to 
the  use  of  John  Shaw  Leigh,  his  heirs  and  assigns,  all  my  estate,  riffht,  title,  and 
interest,  both  at  law  and  in  equity,  of,  in,  and  to  one.undivided  moiety,  or  equal 
half-part,  of  and  in  a  certain  copyhold  estate,  with  the  appurtenances,  situate, 
.  lying,  and  being  in  Widnes,  in  tne  parish  of  Prescott,  called  the  Marsh  Hall,, 
which  we  purchased  jointly  from  the  devisees,  under  the  will  of  Henry  Smaker^ 
late  of  Widnes  aforesaid,  gentleman,  deceased.  I  also  give  and  bequeath  unto 
John  Sliaw  Leigh  my  gold  watch,  gold  chain,  and  the  gold  seals  appended 
thereto,  and  the  gold  key,  in  trust  for  such  of  his  sons  who  shall  first  attainr 
the  age  of  fourteen  years,  then  to  be  delivered  to  him.  I  also  give  and 
bequeath  unto  such  female  servants  who  may  be  in  my  service  at  the  time  ot 
my  decease  the  sum  of  BL  apiece  for  moummg.  I  also  give,  devise,  direct, 
limit,  and  appoint  all  mi^  land  and  houses  fronting  Demson-street,  Robert- 
street,  and  Cnurch-street,  in  Liverpool  aforesaid;  also  my  copyhold  estate  in 
Widnes  aforesaid,  which  I  purchased  jointly  with  James  Woods,  late  of  Liver- 
pool aforesaid,  broker,  and  afterwards  his  moiety  from  the  devisees  in  trust, 
named  in  his  will ;  also  another  copyhold  estate  m  Widnes  aforesaid,  which  I 
purchased  from,  &c.  &c.  &c.,  and  all  other  my  real,  copyhold,  leasehold,  or 
other  estates  whatsoever  and  wheresoever,  over  which  I  have  a  disposing 
power,  and  all  my  personal  estate  and  effects,  not  by  me  hereinbefore  given 
and  bequeathed  (in  which  personal  estate  I  do  hereby  expressly  include  aU  the 
property  bequeathed  to  me  by  my  late  brother,  Wilham  Aidd ;  and  I  do 
hereby  declare,  that  the  reason  why  I  have  mentioned  this  circumstance  is 
because  it  has  been  erroneously  and  impertinently  reported  that  I  have  no 
power  to  dispose  thereof)  unto  my  friends,  James  Lowe  and  William  Simpson, 
their  heirs,  executors,  administrators,  and  assigns,  upon  trust  that  they,  my 
said  trustees,  and  the  survivor  of  them,  and  the  heirs,  executors,  and  adminis- 
trators of  such  survivor,  shall  and  do,  at  such  time  or  times  as  they,  he,  or  she 
shall,  in  their,  his,  or  her  discretion  think  proper,  make  sale  and  dispose 
thereof,  and  of  every  part  thereof,  that  are,  is,  or  shall  be  saleable,  and  collect  and 
get  in  the  other  parts  thereof  (such  part  or  parts  thereof  as  are,  or  is,  or  shall 
be  saleable,  either  by  public  auction  or  private  treaty,  but  for  the  most  money, 
or  best  price  or  prices  in  money,  that  can  be  got  or  obtained  for  the  same),  and 
by,  with,  and  out  of  the  money  to  arise  from  such  sale  and  sales,  do  and  shall, 
in  the  first  place,  pay  the  costs,  charges,  and  expenses  of  such  sale  and  sales, 
and  the  making  and  completing  good  titles  to  the  respective  purchases  thereof, 
and  upon  trust,  after  all  my  just  debts  (in  which  I  include  a  bond  for  900/.  to 
Bridget  Bibby,  of  Widnes,  spinster),  my  funeral  and  testamentory  expenses, 


mH  REA.L  PROPERTY  AND  CONVEYANCING  CASES. 

legacies,  and  the  charges  of  the  probate  of  this  mj  will,  shall  be  paid  and  dis- 
charged, to  put  and  j^ace  out  at  interest,  upon  good  real  or  leasehold  secuti* 
ties  or  mortgage,  or  in  the  public  stocks  or  funds  of  Great  Britain,  all  the 
residue  of  the  money  to  arise  from  such  sales,  and  to  be  collected  and  got  in  aa 
aforesaid,  as  they,  my  said  trustees,  or  the  survivor  of  them,  his  heirs,  executors^r 
or  administrators,  shall,  in  their  or  his  discretion,  think  advisable.'**  The  testator 
then  dircted  the  trustees  to  pay  certain  annuities,  out  of  the  income  of  the  trust 
fiinds,  to  Elizabeth  and  Maria  Kidd,  the  widows  of  his  relatives  William  and 
Thomas  Kidd,  and  to  divide  the  capital  amongst  their  children.  The  will 
then  contained  a  clause  making  the  receipts  of  the  trustees  sufficient  discharges, 
a  devise  to  the  trustees  of  the  testator's  trust  and  mortgage  estates ;  clauses 
for  the  appointment  of  new  trustees,  and  for  the  indemnity  and  reimbursement 
of  the  trustees,  and  a  direction  to  the  executors  to  ^y  the  legacy-duty  on  dl 
the  legacies  thereby  given ;  and  it  concluded  by  revoking  all  former  wills,  and 
appointing  Lowe  and  Simpson  the  executors  thereof. 

The  testator  made  three  codicils :  the  first  was  dated  the  6th  of  Februair, 
1882,  and  was  as  follows :  <*  This  is  a  codicil  to  and  to  be  taken  as  a  part  of  the 
last  will  and  testament  of  me,  John  Kidd,  of  Liverpool,  in  the  county  of 
Lancaster,  gentleman,  bearing  date  the  19th  of  July,  1880.  Whereas  I  have, 
by  my  said  will,  devised  and  bequeathed  all  my  real,  copyhold,  and  leasehold  . 
estates,  therein  particularly  mentioned,  and  all  my  personal  estates  and  effects, 
unto  James  Lowe  and  William  Simpson,  therein  named,  their  heirs,  executors;, 
administrators,  and  assigns,  upon  trust  to  sell  and  dispose  thereof,  and  of 
every  part  thereof  that  should  be  saleable,  and  to  collect  and  get  in  the  other 
parts  thereof,  and  to  apply  the  money  to  arise  from  such  sale  and  sales  as 
therein  mentioned :  Now  I  do  h««by  give  and  bequeath  to  Bridget  Bibby,  of 
Widnes,  in  the  county  of  Lancaster,  spinster,  in  consideration  of  her  faithful 
services  to  my  late  aunt,  Ellen  Patrick,  and  myself,  the  sum  of  2,0002., 
which  I  hereby  direct  the  executors  named  in  my  wUl  to  pay  to  her  within 
six  months  after  my  decease,  and  to  pay  the  duty  imposed  upon  legacies  out  of 
the  residue  of  my  said  estate  and  effects ;  and  in  every  other  respect  I  do 
hereby  confirm  my  said  will.'*^ 

By  the  second  codicil,  which  was  dated  the  10th  of  November,  18S2,  the 
testator  revoked  the  appointment  of  William  Simpson  to  be  an  executor  and 
trustee  of  his  will,  and  also  every  legacy  thereby  given  him. 

By  the  third  codicil,  which  was  dated  the  11th  of  March,  1884,  after  reciting 
that  by  his  will  he  had  bequeathed  5002^  to  Lowe  and  Simpson,  upon  ihe 
trusts  therein  mentioned  and  contained,  and  that  he  had  also  devised  to  thera 
all  his  real  and  leasdiold  estates,  and  all  his  personal  estate  and  effects  not  by 
him  thereinbefore  given  and  bequeathed,  upon  certain  trusts  therein  expressed 
and  contained,  and  appointed  them  executors  thereof,  and  that  Lowe  was 
dead,  and  that  Simpson  had  not  conducted  himself  to  his  satisfaction,  he 
revoked  all  the  gifts,  devises,  and  bequests  in  his  will  contained  to  Simpsoo, 
as  one  of  the  trustees  of  his  will,  or  otherwise  howsoever,  and  also  the  appoint- 
ment of  Aim  to  be  an  executor  of  his  will ;  and  he  gave^  devised,  and  beaueathed 
all  his  real  estates,  and  all  his  personal  estate  not  given  or  b^ueathed  by  his 
will,  to  his  friends  John  North  and  Ambrose  Lace,  their  heirs,  executors,  and 
administrators,  upon  the  trusts  in  the  will  expressed  and  contained,  with  all 
the  powers,  authorities,  and  indemnities  which  would  have  vested  in  Lowe 
and  Simpson  in  case  they  had  been  living  at  his  decease,  and  that  codicil  had 
not  been  made.  And  in  every  other  respect  he  confirmed  his  will,  and  cave 
to  North  and  Lace  200/.  each  for  their  trouble  in  executing  the  trusts  of  bis 
will 


KIDD  V.  NOBTH.  50S 

The  first  codicil  was  signed,  but  not  attested.  The  two  other  codicils  and 
the  will  were  signed  by  the  testator,  and  attested  by  three  witnesses. 

Some  time  after  the  SOth  of  July,  18S4,  but  when  in  particular  did  not 
appear,  the  testator  made  another  testamentary  writing,  which,  like  his  will 
ana  three  codicils,  was  in  his  own  handwriting,  but  was  without  date,  signa- 
ture, or  attestation,  and  was  left  unfinished  by  him.  It  was  as  follows : — 
"  This  is  the  last  will  and  testament  of  me,  John  Kidd,  of  Liverpool,  but  now 
of  Roly,  in  the  county  of  Lancaster,  gentleman,  as  follows.  First,  I  direct 
the  payment  of  all  my  just  debts,  and  particularly  any  I  may  owe  to  my  ser- 
yants  who  may  be  living  with  me  at  the  time  of  my  decease,  my  funeral  and 
testamentary  expenses,  and  the  charges  of  the  probate  of  this  my  will,  out  of 
my  personal  estate,  which  I  confidently  hope  will  be  much  more  than  sufficient 
for  tnat  purpose.  Then  I  ^ve  and  bequeath  unto  my  son,  W.  Kidd,  the  sum 
of  19/.  19s.,  to  be  paid  to  him  within  ten  days  after  my  decease.  I  also  give 
and  bequeath  unto  Bridget  Bibby,  my  present  servant,  if  she  shall  be  in  my 
service  at  the  time  of  my  decease,  the  sum  of  500/. ;  and  to  my  servant  Joseph 
Hatclifie,  if  he  shall  be  in  my  service  at  the  time  of  my  decease,  the  sum  of 
fiOO/. ;  to  be  paid  to  each  of  them  at  the  end  of  nine  calendar  months  next  after 
my  decease,  free  and  clear  from  any  duty  now  or  hereafter  to  be  imposed 
upon  legacies,  which  duty  I  direct  and  authorize  my  executors  hereinafter 
named  to  pay  out  of  my  personal  estate.  I  give  and  bequeath  unto  my  friends 
Ambrose  Lace  and  William  Eaton,  my  partner,  both  of  Liverpool  aforesaid, 
gentlemen,  the  sum  of  300/.  each ;  and  to  the  said  William  Eaton  all  my  law-- 
books, office-desks  and  stools,  and  iron  bookcases,  and  the  keys  thereto  respec- 
tively belonging,  and  I  direct  them  to  pay  the  legacy-duty  on  &uch  legacies 
out  of  my  personal  estate.  I  also  sive  and  bequeath  unto  [here  a  space  was 
left  blank]  my  ^Id  watch,  with  Uie  gold  chain,  seals,  and  key  appended 
thereto,  to  be  debvered  to  him  free  of  l^acy-duty.  I  also  give  and  bequeath 
unto  such  of  my  friends  whom  I  shall  name  to  attend  my  funeral,  and  who 
shall  attend  the  same,  the  sum  of  19/- 198.  each  for  mourning.  And  as  to 
all  my  lands,  tenements,  and  hereditaments,  whether  real,  copyhold,  or  lease- 
hold, or  of  whatsoever  other  nature  the  same  may  be,  and  also  as  to  all  the 
residue  of  my  personal  estate  and  effects,  of  what  nature  or  kind  soever,  and 
wheresoever  the  same  may  be,  over  which  I  have,  or  at  the  time  of  my  decease 
majr  have,  a  controlling  power  (and  I  do  hereby  declare,  that  in  bequest  of  the 
residue  of  my  personal  estate,  I  mean  to  include  whatever  property  I  became 
possessed  of  under  the  will  of  my  late  brother  William;  and  I  have  thought 
It  necessary  to  make  this  declaration  on  account  of  a  certain  person  having  very 
impertinently  and  frequently  reported  that  I  have  no  power  to  dispose  thereof), 
vnto  my  friends,  the  said  Ambrose  Lace  and  William  Eaton,  their  heirs,  exe- 
cutors, administrators,  and  assigns,  according  to  the  nature  and  quality  thereof 
respectively,  upon  trust  that  they  and  the  survivor  of  them,  and  the  heirs,  execu- 
tors, administrators,  or  assigns  of  such  survivor,  shall  and  do  stand  seised  and 
possessed  thereof,  and  of  every  part  thereof,  to,  for,  and  upon  the  several  uses, 
trusts,  ends,  intents,  and  purposes  hereinafter  mentioned,  expressed,  and 
declared  of  and  concerning  the  same ;  that  is  to  say  ^'-— 

The  testsltor  died  on  the  4th  of  March,  1835,  leaving  the  last-mentioned 
testamentary  paper  unfinished ;  but  probate  of  it,  as  weU  as  of  the  will  and 
three  codicils,  as  containing  together  the  last  will  and  testament  of  the  testator, 
was  granted  to  North  and  X«ace,  in  August,  1846. 

The  testator's  brother,  Thomas  Kidd,  was  his  heir  and  sole  next  of  kin. 

The  bill;  charged  that  the  defendant,  William  Kidd  (whom  the  testator 
described  in  his  will  aa  his  son),  was  entitled  to  the  legacy  of  19/*  19s.  given 
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him  by  the  unfinished  testamentary  paper,  and  not  to  the  Wacy  of  20/.  given 
him  by  the  will ;  that  Bridget  Biuby  was  entitled  only  to  the  legacy  of  5001. 
bequeathed  to  her  by  the  unfinished  testamentary  paper,  and  not  to  the  legacy 
of  2,000/.  given  her  by  the  first  codicil,  nor  to  tiie  legacy  of  5L  which  she 
claimed,  under  the  will,  as  one  of  the  testator^s  female  servants  living  with 
him  at  his  decease. 

In  pursuance  of  the  decree  at  the  hearing,  the  Master  reported  that  Bridget 
Bibby  was  the  only  female  servant  of  the  testator  who  was  in  his  service  at  his 
decease ;  that  the  legacies  of  19/.  19s.,  500/.,  and  300/.,  given  by  the  unfinished 
testamentary  paper  to  William  Kidd,  Bridget  Bibby,  and  Ambrose  Lace, 
were  so  given  in  substitution,  respectively,  for  the  legacy  of  20/.  given  to 
William  Kidd  by  the  will,  the  legacy  of  6/.  thereby  given  to  Bridget  Bibby, 
as  one  of  the  female  servants  of  the  testator  living  with  him  at  his  decease,  the 
legacy  of  2,000/.  given  to  her  by  the  first  codicil,  and  the  legacy  of  200/.  given 
to  Ambrose  Lace  by  the  third  codicil. 

Bridget  Bibby  excepted  to  the  report,  insisting  that  the  Master  ought  to 
have  found  that  the  l^acy  of  500/.,  given  to  her  by  the  unfinished  paper,  was 
cumulative  and  in  addition  to  the  legacies  of  5/.  and  2,000/.  given  to  her  by 
the  will  and  first  codicil.  The  Vice-Chancellor  overruled  the  exception,  and 
the  parties  appealed  from  his  Honour^s  order. 

J.  Parker  and  FreeUng^  for  the  appeal,  contended  that  the  legacies  were  cumu- 
lative, and  not  substitutional.  They  mentioned  and  referred  to  The  Duke  of 
St.  AWarCa  v.  Beauclerk  (2  Atk.  636) ;  (a)  Strong  v.  Ingram  (6  Sim.197) ;  (6) 
Suisse   V.  Lord  Lowther  (2  Hare,  424) ;  (c)  Hemming  v.  Clutterbuck  (d) 


(a)  The  Duke  of  St.  Alban^e  t.  Beauelerk  (3  Atk. 
<S36).  February  16, 1743.— Lord  Hardwicke,  C,  de- 
cided, that  where  the  same  specific  thing  is  giten  by 
two  codicils,  it  can  be  only  considered  as  a  repetition ; 
the  same  rnle  as  to  legacies  of  the  like  sasa,  or  of 
tb«  like  quantities  or  things,  though  given  in  differ- 
ent writiDgs,  unless  it  can  be  shewn  it  was  the  tes- 
tator's intention  to  make  them  additions.  And 
legacies  of  greater  sums,  values,  or  quantities,  given 
by  a  last  than  by  a  first  codicil,  are  not  additional, 
bat  augmented  ones.  And  legacies  of  less  sums,  or 
quantities,  or  valuesi  given  by  the  last  than  by  the 
nrst  codicil,  are  not  additional,  but  ademptions,  or 
diminutions  pro  tanio. 

(6)  Strong  r^Jjigram  (6  Simons,  197).  Novem- 
ber, 1833.— Testator  directed  his  trustees  to  sell  his 
real  and  personal  estate,  and  to  apply  the  produce 
te  paying  bis  debts  and  the  legadee  thereutqfter 
given.  The  testator  afterwards  gave  legacies  by 
codicils,  one  of  which  was  duly  attested.  Sir  L. 
Shadwell,  V.C.E.,  held  that  only  the  legacies  in  the 
will  were  payable  out  of  the  real  estate.  The  testa- 
tor, by  a  will  duly  attested,  gave  legacies  to  various 
persons,  charged  upon  his  real  and  personal  estates, 
Mid  payable  at  the  end  of  two  years  after  his  death ; 
jsnd  he  directed  that,  if  his  property  should  be  more 
-than  sufficient  to  pay  the  legacies,  they  should  be 
increased  proportiooably.  By  an  unaiteited  paper, 
purporting  to  be  instructions  for  a  will,  but  admitted 
-to  probate,  the  testator  gave  legacies  to  many  of  the 
legatees  in  the  will,  either  individually  or  as  mem- 
<hns  of  a  family ;  but  the  directions  as  to  the  .time 
.of  payment  and  the  increase  of  the  legacies  were 
.mnitted.  His  Honour  held,  that  the  legacies  In  the 
unattested  paper  were  not  substitutional  for  the 
legacies  in  the  will,  but  cumulative. 

(e)  Swiate  v.  Lord  Lomther  (3  Hare,  4M). 
March,  1S43.— Sir  James  Wlgram,  in  this  ease, 
beld,  that  several  bequests  to  a  servant  of  the  tes- 
tator, made  in  eight  different  instruments,  are  all 
^onunutauivc,  notwithrtunding  the  gift  to  the  party 


by  the  Isst  codicil  was  much  larger  than  any  of  the 
preceding  gifts  to  him,  and  the  whole  amount  glwa 
by  that  codicil  was  eipressed  as  being  given  tofrv- 
vide  for  the  servants  of  the  testator. 

His  Honour  alM>  held,  that  where  a  testator  aMheu 
several  gifts  to  a  stranger  by  different  inatrunenta, 
the  presumption  is,  that  such  g^fts  are  cnmulativey 
and  the  circumstances  of  diflereoees  in  their  diame- 
ter or  amount,  or  of  a  further  motive  or  reusoa 
assigned  upon  the  instrument,  tends  to  strengtheA 
the  presumption. 

id)  Htmtng  v.  Clutterbuck  (l  BHgb,  N.  S.  479>. 
House  of  Lords,  18Q7.— G.  H.,  by  a  testamcntaiy 
paper  in  the  form  of  a  regular  will,  naming  exeat- 
tors  and  bequeathing  the  residue,  beque^ha  '*  to 
his  wife  5002.  sterling  per  annum,  for  her  life,  to  be 
placed  in  and  payable  out  of  the  Long  Annuities,  to 
stand  in  her  name  and,  &e.  (trustees) ;  and  at  her 
decease,  to  my  father,  T.  H.,  for  life  ;  remainder  to 
my  cousin,  R.  H.,  son  of  my  unde,  absolutely,'* 
&c.  By  a  second  testamentary  papn,  dated  fov 
months  after  the  first,  and  beginning  in  the  le^^dur 
form  of  a  will,  but  not  naming  executors,  nor  be- 
queathing the  residue,  the  testator  gives  "  to  his 
wife  so  much  money  as  will  purchase  5001.  stetUsif 
per  annum  in  the  Long  Annuities  granted  by  go- 
vernment, the  income  thereof  to  be  recdved  vjhet 
during  her  life  for  her  own  use ;  and  at  her  dcsiti^  to 
my  child  or  children,  for  thdr  own  use  and  benefit 
equally :  in  default  of  issue,  then  to  my  fisther, 
T.H.,  for  bis  life;  and  at  his  death,  to  go  to  ay 
cousin,  R.  d.,  absolutely,"  the  prindpal  to  be  in 
the  name  of,  &c.  (wife  and  trusttes). 

Each  of  the  testamentary  papers  contained  a  giuut 
number  of  legacies,  and  in  a  lar^e  nujority  of  the 
bequests  they  were  precisely  in  similar  terms.  In 
the  ease  of  two  of  the  legacies  given  by  the  second 
will,  the  tesUtor  expresses  that  they  are  to  be*' in 
lieu  of  any  other  annuity  he  may  have  granted  "  to 
those  legatees.  The  preeautloa  is  omitted  in  the 
cute  of  the  ki^i^  to  the  wile,  vith 
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(1  BUgh,  N.  S.  479,  and  S  Sim.  &  Ste.  811) ;  Lyon  v.  ColvUle  (1  CoL 
449).  (a) 

Bacon  and  Tittaiaon  supported  the  report,  and  contended  that  it  was  clear  that 
the  testator,  by  the  last  instrument,  intended  to  make  a  last  will  as  a  substitu- 
tion for  all  other  and  previous  dispositions.  Th^  cited  and  referred  to  Hurst 
V.  Beadk  (5  Mad.  S51) ;  (fr)  The  Attorney-General  v.  Harley  (4  Mad. 
969) ;  ic)  Jaekeon  v.  Jackeon  (2  Cox,  35) ;  (d)  Coote  v.  Boyd  (2  Bro.  C.  C. 
521) ;  (e)  Hooley  v.  Hatton  (2  Dick.  461,  and  1  Bro.  C.  C.  390,  n.) ;  (/) 
Fraeer  v.  Byng  (1  Russ.  &  M.  90);  (^)  Brine  v.  Ferrier  (7  Sim.  551,  n.).  (A) 

The  LORD  CHANCELLOR.— He  recites  in  his  codicil  that  be  had  given 
ibe  residue  to  the  trustees,  and  that  he  gave  2,000/.  out  of  the  property  so  given 


TiMtwo  p«pen  wwe  proved  in  til*  EfidMfatfticil 
Court  M  one  will. 

Sir  L.  Shadwell,  V.  C.E..  held,  wlUiovt  doobt, 
that  the  teeond  legocyirai  a  labetttetioii  for  the 
tfrtt.    And,  on  appeal  to  the  Lords,  Uw  Earl  of 
held  that  it  waa  a  ease  of  great  doaht  and 
r  imt  he  afflrmed  the  jadgmeat  of  the  Vice. 


J^ 


[a)  Xtfoa  ▼.  CMMe  (I  Col.  449).  Not.  1844. 
this  ease,  Imdes  given  bj  mffnent  instnu 
I  were  held,  by  Sir  J.  L.  Knight  Brace,  to  he, 
r  the  cirenmttanoes  of  the  case,  camnlatiTe. 

(6)  Hani  ▼.  Beaek  (5  Maddoeln,  858).  Jan. 
1819.— Sir  John  Leach,  Y.  C,  stated  the  doctrine 
at  to  aecamnlatiTe  legacies  to  be  as  follows :— *<  In 
cases  of  this  class,  considerable  eonfasion  has  been 
latfodaeed  hem  the  inaeearacy  of  reporters.  The 
laaterial  errors  in  Atkvn's  report  of  the  leading  case 
otTkiDuktqfSi.  Atbmt'i  ▼.  BeimeUrk  are  pointed 
oat  by  Lard  Batharst  ia  his  Jndgaent  in  ffooley  ▼. 
JTal^oa  (stated  ia  a  note  to  Midget  ▼•  Morruon  (1 
Bro.  C.C.  389*  and  S.C.  S  Diek.  481);  and  no 
parson  can  rsad  Lord  Thadow's  rsported  jadgmeat 
upon  this  sul^eet  withoat  obeerring  that  he  is  often 
■lade  to  contradict  himself.  I  thiok  the  trae  malt 
of  the  decisions,  as  therapply  to  the  present  point, 
it  to  be  stated  thas :— Where  a  testator  leaves  two 
testtmratary  instruments,  and  in  both  has  giren  a 
kgaey  §lmpkdier  to  the  same  person,  the  Coart, 
oaasidering  that  he  who  has  twice  given  mast,  prisi^ 
fukf  be  intended  to  mean  two  gifb,  awards  to  the 
legatse  both  legacies ;  and  it  is  iadifferent  whether 
tbo  seoond  iogaey  is  of  the  same  amonnt,  or  less,  or 
larger  than  the  first.  Bat  if  in  such  two  instrn« 
nenta  the  iegades  are  not  given  nmpHtiitr,  bat  the 
■othra  of  the  gift  is  ezprcMed,  aad  in  both  instra. 
nants  the  same  motive  is  eznressed,  and  the  same 
•am  is  given,  the  Court  considers  these  two  coiod- 
daaoet  as  rising  a  prcsaaption  that  the  testator 
Ad  not,  by  the  second  instrument,  mean  a  second 
gift,  but  meant  only  a  repetitioa  of  the  former 
gilt." 

This  reasoning  has  no  applleation  to  cases 
when  the  seoond  instrument  aiFords  intrinsie  evi- 
denee  that  it  was  intended  by  the  testator  in  substi- 
tatloa  of  the  first  iastrument,  as  in  The  Duke  ^ 
8i.  AUKm*$  V.  BeameUrk,  CooUr.  Boyd,  and  the  late 
case  of  The  Aitonuif'Omardl  v.  Harley. 

(e)  I^^flonwy-GaMraJv.  Harley  (4 Mad. 983). 
If aj,  I819.--Sir  John  Leach,  Y.  C.  £.,  in  this  case 
hdd,  upon  exceptions,  that  aa  unconditional  legaey 
given  vf  a  third  testameatary  paper  was  a  subsuta- 
tion  of  a  eonditional  legaey  to  the  same  amonnt, 
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of  it  to  be  intended  as  a  substitaUon  for  a  former 
complete  will,  the  legacies  given  by  the  latter  only 
shall  tidLc  effect,  notwithstaadiag  both  instruments 
are  proved  ia  tha  spiritaal  court.  Bat  where  a 
former  will  makes  a  charge  of  legacies  genenMff  on 
land,  and  a  subsequent  will  giving  kgades  is  not 
attested  so  as  to  affect  the  land,  yet  the  general 
charge  of  the  former  shall  include  the  legacies  given 
by  the  latter.  Otherwise  where  the  charge  is  mada 
of  wxtiieuiwr  leooeie$% 

(e)  CooU  V.  Boyd  (3  Bro.  C.  C.  by  Belt,  631).^ 
Feb.  1789. — ^Lord  Loughborough,  C,  decreed  that 
where  a  second  eodicQ  appears  to  be  only  a  rtpeftftoa 
qf  a  former  (with  the  addUiou  i)f  a  eimple  legaey) ,  the 
legacies  are  not  douMed, 

(/)  Hooley  r.  Hatton  (3  Dick.  481,  and  1  Bro. 
C.  C.  S90,  n.).  May,  1773.- A  larger  legacy  by  a 
codicil  was  hdd  by  Lord  Thurlow,  C,  assisted  by 
L.  C.  B.  Smith  and  Mr.  J.  Attoo,  not  to  be  a 
satisfaction  of  a  legaev  by  the  vrill. 

This  ease  was  relied  upon  by  Sir  Lloyd  Keayon, 
M.  R.,  In  deciding  the  case  of  Foy  v.  Foy  (1  Cox, 
Ca.  Ch.  183) ;  where  Foy,  by  his  vrill,  gave,  arnonf^ 
other  legacies,  to  Jno.  Hopky  Simpson  100/.,  and 
to  Newman  Knowles  100/.  The  testator  after- 
wards, by  a  codicil,  gave  to  Mr.  Simpeon  lOOl.,  and 
to  Mr.  Knowles  50/.,  and  his  Honour  decreed  both 
turns  to  be  paid  to  the  legatees,  saying,  "  he  wished 
to  be  anderstood  to  be  guided  by  the  authority  of 
Hooley  v.  HaiUmJ'  His  Honoar  had  lately  beCoro 
determined  BaUHe  v.  Batte/fiOd  (1  Cox,  393), 
aecordingly. 

(g)  Fraser  ▼.  Byng  (1  Russ.  &  M.  90).  Nov. 
1829.— Lord  Lyndhurst,  C,  held  that  equal  sums, 
^ven  to  the  same  person  by  a  vrill  and  codicil,  were, 
from  the  character  aad  objeets  of  the  latter,  sob- 
not  accumulative,  although  the 


legacy  givea  by  the  codicil  was  oaly  conditional. 

(A)  Brtae  v.  Ferrier  (7  Simons,  851,  n.).— Mr. 
WUliasBS,  alludiog  to  cases  in  which  a  testator 
leaves  a  finished  wiU,  aad  a  subsequent  unfinished 
testameatary  paper,  says,  **  In  these  eases  it  may 
be  observed  that  the  unfinished  instrument  is  not 
looked  upon  in  the  Eedeaiastieal  Court  as  a  oodidl 
to  be  taken  in  addition  to  the  vrill,  but  revocative  aa 
far  as  it  goes,  and  to  be  taken  in  eoi^unction  vrith 
the  wiU.  <  If  this  principle,'  said  Sir  John  NichoU, 
in  Ingram  ▼.  Strong,  '  was  rightly  understood  In 
other  ooorts,  there  would  seldom  be  much  qaca- 
tion  about  cumalative  leaacies ;  for,  where  a  paper 
is  codidOary,  and  two  legacies  are  given  to  the 

here 


given  by  the  first  teetamentary  pa 
(d)  Jackson  v.  Jaekoon  (3  Cox, 
—The  following  dedsioB  on  this  case  was  given  by 


Jastftes  Buller,  Master  Pepys,  and  Master  Ord,  for 
the  Lord  Chancellor:— where  a  testamentary  in- 
itronaat,  ineompleta  as  a  will,  appears  on  tha  £soe 


persoB,  they  are  cumulative 
tioos  are  pronoanced  for  as  containing  together  a 
will,  that  is,  where  there  is  a  complete  will,and  aa 
35).  June,  1788.  instrument  intended  as  the  inception  of  a  new  irill, 
but  not  completed,  the  latter  lesacy  supersedea 
aad  revokes  the  ftmner,  and  is  substituted  in  the 
place  of  it.*  "—See  1  WilUams  on  Exeeatottt  83* 
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to  the  trustees.  If  he  had  simply  given  9,000/.,  the  legatee  would  have  taken 
before  residuary  bequest.  You  infer  an  intention  from  the  mode  in  which  he 
has  worded  the  latter  codicil,  which  is  imperfect ;  and  the  questi<m  is,  can  jou 
infer,  with  any  degree  of  certainty,  from  an  imperfect  instrument,  an  intention 
to  revoke  ? 

Bacon  mentioned  Jackson  v.  Jackson  (supra) ;  Russell  v.  Dickson  (1  Coo. 
&  Law.  S84) ;  (a)  WaUh  v.  Gladstone  (18  Sim.  961) ;  (ft)  9  Williams  on 
Executors. 

Koe  and  Hoffman,  for  the  executors. 

J.  Parker  9  in  reply. 

Judgment 

The  LORD  CHANCELLOR.— When  the  testamentary  papers,  of  which 
probate  is  granted,  appear  to  ^ive  several  legacies  to  the  same  persons,  it  is  ofken 
extremely  difficult  to  ascertain  what  was  the  real  intention  of  the  testator ;  and 
to  attain  that  object,  as  far  as  possible^  certain  rules  have  been  laid  down,  and 
nice  distinctions  taken ;  but  such  rules  and  distinctions  are  applicable  only  to 
cases  in  which  there  is  no  internal  evidence  of  intention ;  for  where  that  is  to  be 
found,it  must  prevail.  Such  is  the  present  case ;  for  I  conceive  it  to  be  clear  that 
the  last  testamentary  paper  was  intended  to  be  in  substitution  for  all  the  others, 
and  to  supersede  the  provisions  contained  in  them.  It  is,  indeed,  incomplete  ; 
but  the  Ecclesiastical  Court  having  granted  probate  of  it,  no  question  can  be 
auule  as  to  its  being  testamentary,  and  operative  as  such,  so  far  as  it  goes.  It 
is  reasonable  to  give  such  effect  to  the  incomplete  instrument,  if  it  contains 
within  itself  evidence  of  an  intention  to  make  an  entirely  new  disposition,  and 
for  that  purpose  to  undo  all  that  had  been  done  before ;  but  if  the  new  dispo- 
sition applies  only  to  part  of  the  subject-matter,  the  instrument  being,  ufxxi 
the  face  of  it,  incomplete,  and  not  applying  to  odier  parts,  it  is  consistent  with 
all  principle  to  give  effect  to  this  intention,  so  far  as  it  is  expressed,  but  to  con- 
aider  the  first  disposition  as  operative,  so  far  as  no  substituted  disposition  is 
provided  in  its  place.  Many  authorities  establish  this  doctrine ;  but  the  first 
matter  for  consideration  is,  does  the  last  testamentary  paper  contain  within  itself 
evidence  of  an  intention  to  make  an  entirely  new  disposition,  and  for  that 
purpose  undo  all  that  had  been  before  done  ?  It  appears  to  me  very  dear  that 
such  was  the  testator^s  intention.  The  first  testamentary  paper  is  described  as 
his  last  will  and  testament,  and  begins  by  directing  payment  of  his  debts,  and 
makes  a  small  provision  for  his  son.  By  it,  he  gave  nothing  to  the  appdlant, 
except  as  she  might  answer  the  description  of  a  female  servant  living  in  the 
testator^s  service  at  the  time  of  his  death,  in  which  capacity  she  might  have  been 
entitled  to  5/.,  but  he  save  his  law-books  to  one  Simpson,  and  his  watch  and 
seals  to  one  Leigh,  ana  disposed  of  his  real  and  personal  estate  for  the  benefit 

(a)  RtuseUY.  Dicibon  (1  Con.  &  Law.  384).  Feb.  tered  them  to  the  eervanti,  with  direetloiit  to  pn- 

1843.— Sir  Ed.  Siigden,  C.  of  Ireland,  held  a  legacy  seat  them  after  his  death.   Aboat  a  yearaltemaub 

in  a  third  codicil  to  be  sabatitational  for  a  legacy  he  made   a  tettamentarr  inatrumenty  by  whki^ 

giTcn  by  the  will,  and  a  cnmnlatiTe  legacy  by  a  after  glTlng  legadei  to  different  pertontf  mtA  an 

prior  codidl,  the  testator  haTing  in  his  third  codicil  annni^  to  each  of  the  two  servants,  he  f 


giTsn  to  the  legatee  a  description  diflferent  from  the  raidue  of  his  personal  estate  to  A. 

that  giTcn  to  her  by  the  will  and  prior  codicil ;  and  revoked  amp  farmer  wQl  or  eodieU  by  him  mi 

haying  in  the  third  codidl  expressed  an  intention  to  declared  that  instrument  to  be  his  last  will. '  The 

alter  his  will,  and  htMng  delivered  tliis  codicil  as  three  paper  writings  were  admitted  to  probata  as 

his  last  will.     His  Lordship   also  held,  that  the  constttnting  together  the  testator's  last  wOL    Sr 

PrerogatiTe  Courts  having  admitted  testamentary  L.  Shadwellp  V.  C.  E.,  held  that,  though  the  Govt 

papers  to  probate,  as  a  will  and  codicil,  is  conclusive  of  Chancery  was  bound  to  consider  the  amounta  of 

evidence  upon  their  being  distinct  instruments.  the  cheques  as  legacies,  they  were  revoked  by  tke 

(6)  WaUh  V.  OUidttone  (IS  Sim.  361).     Dec.  subsequent  instrument.   This  decision  was  aflnasd 

1843.  —  The  testator  drew   two  cheques   on  his  by  Lord  Lyndhurst,  C.^See  I  FhilBps'a  Rsp.  394. 
banker  in  fhvour  of  two  of  his  servants,  and  deU- 
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of  Elizabeth  and  Mary  Kidd,  and  their  children.  The  second,  third,  and 
fourth  testamentary  papers  are  described  as  codicils,  and  directed  to  be  taken 
as  part  of  his  will ;  and  in  the  second  and  fourth  he  in  terms  confirms  his  will, 
except  as  therelrjr  altered.  By  the  second  of  these,  he  gave  2,000/.  to  Bridget 
Bibby,  for  her  faithful  services  to  his  late  aunt  and  to  himself.  The  third  and 
fourth  related  to  the  appointment  of  his  executors  and  trustees.  The  last 
testamentary  paper,  upon  which  the  question  arises,  began,  as  did  the  first, 
with  the  words  "  This  is  the  last  will  and  testament  of  me,**  and  again  directs 
payment  of  all  his  debts.  He  gave  19/.  19s.  to  his  son,  and  to  Bridget  Bibby, 
if  she  should  be  in  his  service  at  the  time  of  his  death,  600/.  To  Eaton  all  his 
law-books;  and  his  watch  to  ,  not  filling  up  the  name ;  and  all  his 

real  and  personal  estate  upon  trust  to  sell  and  to  hold  same  upon  the  trusts 
thereinafter  mentioned ;  that  is  to  say, — and  there  it  stopped.  Of  this  paper, 
probate  has  been  granted.  It  must,  therefore,  be  considered  as  testamentary, 
and  an  effectual  declaration  of  the  testator's  intention ;  and  the  question  is,  did 
he  intend  this  to  be  an  addition  to  his  former  testamentary  dispositions,  as  all 
the  intermediate  papers  were  declared  to  be,  or  did  he  intend  to  substitute  this 
last  paper  for  all  the  former  ?  for  if  he  did,  then,  so  far  as  it  contains  a  declara- 
tion of  his  intention,  it  is  to  be  considered  as  a  revocation  of  his  intention  as 
before  declared  as  to  the  particular  matters,  and  as  a  substitution  of  the  new 
disposition  in  its  place.  As  to  the  direction  for  payment  of  his  debts,  and  the 
gift  of  his  law-books  and  watch,  and  the  gift  of  the  residue  of  his  real  and 
personal  estate,  the  substitution  is  beyond  all  doubt.  And  could  he  have 
intended  that  the  former  disposition  should  stand  only  as  to  the  legacy  of  2,000/. 
to  Bridget  Bibby,  and  pernaps  some  other  smaller  legacies  ?  If  so,  the  last 
paper  could  not  have  been  his  last  will  and  testament,  which  he  tells  us  he 
intended  it  should  be  considered.  In  Jackson  v.  Jacks(m  {mpra)j  Mr.  Justice 
Buller  thought  it  too  clear  for  argument,  that  when  a  testamentary  paper, 
incomplete  as  a  will,  appeared  on  the  face  of  it  to  be  intended  as  a  substitution 
for  a  former  complete  will,  the  legacies  given  by  the  latter  paper  only  were  to 
take  effect.  That  case,  indeed,  contains  many  of  the  circumstances  of  the 
present.  It  is,  as  to  the  facts,  the  case  most  in  point  with  the  present ;  but  the 
^nciple  is  recognized  in  many  others,  as  The  Attomey-G&terdl  v.  Harley ; 
Hemming  v.  Cmtterbucky  in  the  House  of  Lords  (1  B.  C,  N.  S.  479) ;  and 
Fraser  v.  Byng  {stipra).  So  far  as  this  question  depends  upon  the  latter 
instrument  being  incomplete,  it  cannot  arise  upon  any  instrument  made  after 
the  1st  of  January,  1888 ;  but  whether  legacies  are  to  be  considered  as  addi- 
tional or  substitutional,  questions  may  still  arise  upon  completed  instruments. 
I  am  of  opinion  that  the  Vice-Chancellor's  judgment  was  right,  and  that  the 
appeal  must  be  dismissed  with  costs. 
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ABANDONMENT  OF  CONTRACT- 

See  Yekdor  jlvd  Pubchasbb,  No.  2. 

ABSOLUTE  GIFT. 

See  Will,  25. 
Will,  34. 
Will,  39. 

accumulalTIOn  clause. 

See  Will,  38. 

ADMINISTRATION. 

See  Dbbtoe  and  Crbditob. 
Lboact. 

ADVANCEMENT,  POWER  OF. 

See  Mabriagb  Sbttlbmbnt,  1. 

ALIEN. 

See  Tbust,  1. 

ALIENATION,  RESTRAINT  OF. 
See  WiLL^  26. 

ANNUITANT. 

See  Will,  31. 

ANNUITY. 

1.  K.,  who  was  in  posBession  of  landa^  which 
had  been  conveyed  to  such  uses  as  he  should 
appoint  by  deed  or  will,  and,  in  default  of 
or  until  such  appointment,  to  the  use  of 
himself  for  life,  remainder  to  a  trustee  for 
his  life,  in  trust  for  himself  and  to^  bar 
dower,  remainder  to  his  heirs  and  assigns, 
granted  to  B.  an  annuity  out  of  those  lands. 

The  lands  were  of  greater  annual  Talue 
than  the  annuity  beyond  any  other  charge 
thereon. 

For  the  purpose  of  securing  the  said  an- 
nuity, K.,  DY  aeed,  granted  to  B.  a  right  to 
enter  and  distrain  for  the  annuity,  if  in 
anrear  for  fourteen  days  alter  any  day  of 
quarterly  payment ;  and  if  in  arrear  for 
twenty-one  days^  a  power  to  enter  and  hold 


possession  until  all  arrears  should  be  paid 
up.  By  the  same  deed,  for  the  further  and 
better  securing  the  payment  of  the  annuity, 
K.,  with  the  consent  and  b3r  the  appoint- 
ment of  B^  granted  and  demised  the  lands 
to  H.  for  a  term  of  ninety-nine  years,  the 
trusts  of  the  term  bdne,  to  pennit  K.  to 
receive  the  profits  until  default  in  payment 
of  the  annuity  for  thirty  days ;  and,  upon 
such  defaull^  after  demand,  out  of  the  rents^ 
or  by  demising,  selling,  leasing,  ox  mortgag- 
ing the  same,  or  any  part  thereoi,  for  all  or 
any  part  of  the  tenn,  to  raise  and  pay  off 
the  arrears  with  all  the  expenses,  K.  stul  to 
receive  the  surplus  rents;  and  upon  the 
death  of  the  eeittd  qti€  vUt,  and  full  satisfac- 
tion of  the  annuity,  the  term  to  become  void, 
save  as  to  any  mortgages  made  under  the 
power  for  answering  Uie  purposes  of  the 
term ;  and  it  was  provided,  as  to  the  pre- 
mises of  which  K.  was  in  occupation  at  the 
time  of  the  grant,  they  were  to  be  con- 
sidered as  held  and  occupied  by  K.  a« 
tenant  to  H.  at  a  rent  of  500/.,  payable  on 
the  same  day  as  the  annuity  : 

Held,  first,  that  K.  had  power  to  cham 
the  fee  in  possession,  and,  therefore,  the 
case  came  within  the  exception  of  the  An- 
nuity Act,  53  Geo.  3,  c.  141. 

Secondly,  that  notice  to  quit  was  neces- 
sary, in  order  to  enable  H.  to  recover. 

Thirdly,  that,  looking  at  the  whole  deed, 
ejectment  at  the  demise  of  B.  might  be 
maintained,  as  the  creation  of  the  term  in 
H.  did  not  defeat  the  right  of  entry  given 
toB. 

QtMsre,  whether  B.'s  right  of  entry  would 
have  be^  defeated  if  H.  had  assigned  or 
mortga^  the  term  under  the  powers  ghren 
to  him  m  the  deed  for  that  purpose  1  D(» 
dem.  Bullery.  Lard  Kennngton  (Q.  B.>  26d 


A  testator  directed  all  his  property  to  be 
sold  and  converted  into  money,  and  be- 

5ueathed  an  annuity  of  260/.  per  annum  to 
L.  B.  for  life,  and  the  remaining  interest  of 
his  money  he  beoueathed  to  other  persons : 
Hdd,  that  A.  B.  had  a  charge  in  respect 
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of  her  annuity  upon  the  capital  of  the 

estate  as  well  as  upon  the  income*    Wngh- 

tan  y.  Colquhoun  (V.  C.  Bruce).  532 

See  Wills,  21. 

Wills,  29. 

judoment. 

ANTICIPATION. 

See  Feme  Covert,  1. 
Settlement,  8. 

ANTICIPATION,  BESTBICTION  ON. 
See  Sefabate  Estate. 

APPOINTMENT,  POWER  OF. 

A  woman,  the  wife  of  a  solicitor,  having  a 
life  interest  in  certain  funds,  with  a  power 
of  appointment  in  favour  of  her  children, 
within  a  month  after  the  hiiih  of  her  first 
and  only  child  executed  an  appointment  of 
the  whole  fond  in  its  favour,  with  a  power 
of  revocation.  The  de^  was  prepared  and 
attested  hv  the  hushand*  The  duld  died  a 
few  months  afterwards.  Upon  the  death 
of  the  wife,  nearly  twenty-four  years  after 
the  execution  of  the  appomtmen^  the  father 
had  the  appointment  stamped,  took  out 
administration  to  the  child,  and  claimed  a 
transfer  of  the  funds.  The  Court  directed 
issues  to  be  tried  to  ascertain  whether  the 
appointment  was  duly  executed,  whether  it 
was  fairly  obtained  from  the  wife,  and 
whether  it  was  executed  without  a  fraudu- 
lent intention.  Oee  v.  Oummf  (Y. C.  Bruce). 

222 

APPORTIONMENT. 

See  Maruaob  Settlbmbkz,  2. 

ATTORNEY,  APPOINTMENT  OF. 
See  Limitations,  Statute  of,  2. 

AWARD. 

The  statute  9  &  10  Wm.  d»  a  15,  provides  a 
specific  method  of  enforcing  the  perform- 
ance of  an  award  made  on  a  reference,  the 
submission  to  which  has  been  made  a  rule 
or  order  of  the  courts  of  record,  and  all 
other  means  are  expressly  excluded  by  the 
Act ;  therefore,  the  Court  of  Chancery  has 
no  jurisdiction  to  entertain  a  bill  to  set 
aside  an  award  on  grounds  which,  but  for 
the  statute,  would  have  been  sufficient  to 
found  the  equitable  jurisdiction,  and  a  de- 
murrer to  such  a  bill  was  allowed. 

The  Court  of  Chancery,  though  not  a 
court  of  record  in  the  ordinary  sense^  is 
within  the  terms  of  the  Act. 

Where  submission  has  been  made  an 
order  of  the  Court  of  Chancery,  it  has  the 
statutable  jurisdiction  defined  by  the  Act, 
but  that  jurisdiction  cannot  be  exercised  by 
lof  abilL 


The  case  of  NichoUs  v.  Roe  is  a  bindiiiff 
authority  on  this  Court,  and  is  in  accord- 
ance with  the  established  construction  put 
on  the  Act  by  the  Court  of  Chanooy. 
Heming  v.  SwinnerUm  (Ld.  Chan.).       403 


BENEFICE. 

By  a  private  Act  of  Parliament  for  canying 
into  efiPect  an  agreement  for  the  sale  of  glebe 
lands  of  a  rectory  to  the  patron  of  the  living, 
and  appropriating  part  of  the  purchase- 
money  m  the  building  of  a  new  church,  it 
was  enacted  that,  in  case  such  church 
should  be  built,  the  curate  or  officiatiiig 
minister  should  be  appointed  by  H.,  tiie 
then  rector,  during  his  life,  and  after  H.'s 
death  the  new  church  should  become  the 
motiier  church,  and  the  old  church  a  cbapel 
of  ease  thereto,  to  be  served  by  a  minister 
capable  of  having  cure  of  soius ;  and  the 
patronage  of  or  rig^t  of  presentation  to  the 
chapel,  as  well  as  the  patronage  of  or  right 
of  presentation  to  the  new  church,  shoold 
be  vested  in  A.  B.,  so,  nevertheless,  that  the 
minister  should  not  be  removable  at  plea- 
sure: 

Held,  that  the  chapel  created  by  the  Act 
was  a  presentable  benefice,  and  not  a  dona- 
tive. 

SembUy  that  if  a  donative,  it  had  ceased 
to  be  such  by  the  patron  having  once  pre- 
sented, and  the  clerk  beii^  then  instituted 
and  inducted.    Reg.  v.  FoUy  (C.  P.).         1 

BEQUEST. 

See  Will,  26. 

BEQUEST,  CONSTRUCTION  OF. 

See  Will,  26. 
Will,  3. 

BEQUEST  OF  STOCK. 

See  Will,  27. 

BIDDING,  RESERYED. 

See  Yendob  a.kd  Purchaser,  4. 

BOND. 
See  Statute  of  Limitations,  6. 


CESTUI  QUE  TRUST. 
See  Limitations,  1. 

CHARITY. 

Mortmain, 
C.  F.,  b^  his  will,  bequeathed  unto  his  execu- 
tors, m  trust  for  the  establishment  or  insti- 
tution of  a  charitable  receptacle,  if  the  same 
could  be  done,  for  a  certain  number  of  old 
men ;  but  if  no  such  institution  could  oon- 
Yeniently  be  established,  he  requested  the 
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aame  might  be  diBpoaed  of  in  charitable 
donations : 

Held,  that  the  primaiy  object  being  the 

aoquisition  of  land,  such  bequest  was  roid. 

The  AUam^'Oeneral  v.  Hodgson  (V.  C.  of 

Eng.).  1»7 

See  Will,  30. 

Will,  13. 

COMPANY. 

(JosU  of  Purehately. 
Undor  the  Railway  Act  of  a  certain  com- 
pany, money  was  directed  to  be  inrested 
in  und,  and  there  had  been  two  refer- 
enoes  to  the  Master  relating  to  the  pur- 
chase of  two  separate  pieces  of  land,  and 
an  account  had  oeen  taken  of  the  amount 
due  on  certain  mortgages  of  the  said  pieces 
of  land: 

Held,  that  the  costs  of  the  proceedings 
must  be  borne  by  the  railway  company. 
Be  Bristol  and  ExeUr  Railway  (V.  C.  of 
Eng.).  185 

CONSIDERATION. 

See  Covenant,  1. 
Settlbmemt,  4b 

CONTINGENCY. 
See  Will,  34. 

CONTRACT. 
See  Specific  Pervo&mancb,  2* 

CONTRIBUTION. 
See  Will,  24. 

CONVERSION. 

See  Will,  29. 
Will,  2. 
Will,  30. 

COPYRIGHT. 

!•  The  plaintifiP,  H.  G.  B.,  had  become  entitled 
to  the  entire  copyright  of  **  Illustrations  of 
the  Lifeof  L.  de  M."  The  defendant^D.B., 
commenced  a  certain  publication  called 
<<  The  European  library,''  the  first  volume 
whereof  was  entitled,  ^  A  Life  of  L.  de  M.," 
leveral  passages  of  which  were  admitted, 
by  the  defendant^  to  have  been  copied  from 
the^'Hlustrations:" 

Held,  that  the  defendant  having  bv  so 
doing  materially  lessened  the  price  of  the 
oriffinal  work  by  knowingl;^  taking  a  mate- 
rial valuable  part  of  it,  this  was  sufficient 
to  constitute  a  piracy  from  the  ^  Illustra- 
tions," notwithstanding  the  passa^fes  copied 
were  stated  to  be  quotations,  and  were  not 
so  many  nor  extensive  as  to  make  the  work 
80  pirated  a  substitution  for  the  original 
one.    ^oAnv..d(^ife(y.C.  ofEng.).    187 


COPYHOLD. 

2.  The  statute  59  Geo.  3,  c.  12,  s.  17?  does  not 
apply  to  copyholdsL  and  therefore,  in  eject- 
ment, where  the  defendant  had  been  let  into 
possession  of  copyhold  premises  by  A.  B. 
and  0.  D.,  under  an  agreement,  in  which 
they  described  themselves  as  churchwardena 
of  the  parish : 

Hdo,  that  a  demise  from  them  was  well 
laid  without  any  such  description. 

A  memorandum  between  A.  B.  and  E.  F* 
^tiiat,  provided  a  license  can  be  obtained 
from  the  lord  of  the  manor,  A.  B.  will  grants 
and  E.  F.  will  accept,  a  lease  of  certain 
premises  for  21  years,  and  pay  the  rent^ 
&c. ;  and  that  until  such  lease  shall  be 
executed,  the  said  yearly  rent  shall  be  nay- 
able  and  recoverable  by  distress  or  otner- 
wise,  in  like  manner  as  if  the  lease  had  been 
executed,"  is  not  a  lease,  but  an  agreement 
merely. 

Where  a  party  is  let  into  possession  under 
such  an  agreement,  and  continues  in  pos- 
session for  more  than  a  year,  a  notice  to 
[uit.  given  by  an  agent,  in  the  name  of 


B.,  G.  H.,  J.  K.,  and  L.  M.,  is  good. 


t  .       .      . 

either  as  a  demand  of  possession  from  a 
tenant  at  snfiPerance^  or  as  a  notice  to  unit 
to  a  tenant  from  year  to  year.  Doe  aem. 
BaO^  V.  Foiter  (C.  P.).  202 

COSTS. 

See  Yen  DOB  akd  Pukchaser,  6. 

COSTS  OF  PURCHASE. 

See  Company. 

COVENANT. 

Partnership. 
.  A  dissolution  of  partnership  took  place 
between  two  tradesmen,  A.  and  B.  B.,  one 
of  the  partners,  in  consideration  of  A.,  the 
other  partner,  paying  him  a  certain  sum  of 
money,  made  an  assignment  of  all  his 
interest  in  the  said  business  to  A.,  and 
entered  into  a  covenant  not  at  any  time  to 
carry  on  or  engage  iu,  alone  or  with  any 
other  person,  the  trade  or  business  of  a 
taUor  within  the  space  of  twenty  mUea 
from  London.  In  a  subsequent  part  of  the 
same  deed,  A.  covenanted  that  B.  should  be 
employed  as  a  cutter  in  the  said  business  so 
long  as  it  should  be  carried  on,  or  so  long 
as  B.  should  dili^ntly  and  faithfully  attend 
to  the  said  business.  Uoon  an  injunction 
bill  filed  to  restrain  B.  from  carrying  on 
the  business  of  a  tailor : 

Held,  that  although  so  much  of  the  agree- 
ment as  referred  to  the  employment  Si  B« 
could  not  be  enforced  in  a  court  of  equity^ 
yet,  there  being  a  good  consideration  for 
B.'s  n^;ative  covenant  not  to  carry  on  the 
business,  &c.,  the  Court  would  enforce  that 
part  of  the  agreement.    Held  also,  tiiat 
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acting  as  the  foreman  for  another  party  in 
the  business  of  a  tailor  was  a  violation  of 
the  agreement  on  the  part  of  R  Rolfe  v. 
J«o{/»(V.C.ofEng.).  79 

Jcint  and  Several. 

2,  B.  B.  having  a  term  of  sixtj-one  years  in 
a  certain  house  and  premises,  granted  an 
annuity  to  S.  W.  charged  upon  the  said 
house  and  premises^  and  for  securing  the 
payment,  assigned  the  term,  wanting  one 
day,  to  R.  W.  B.  W.  then,  at  the  request 
and  appointment  of  S.  W.  and  B.  B^  de- 
jniaed,  and  B.  B.  demised  and  confirmed, 
the  premises  to  S.  B.  for  thirty-one  yem^ 
paying  rent  to  S.  W,  while  the  annuity 
continued,  and  afterwards  to  R.  W.  S.  B. 
covenanted  with  S.  W.  and  R.  W.  and  their 
respective  executors,  and  also  with  B.  B^ 
to  pay  the  rent  to  R.  W.  while  the  annuity 
continued,  and  afterwards  to  B.  B.,  and 
also  to  repair.  G.  became  the  assignee  of 
the  premises.  After  the  death  of  S.  W^ 
R.  W.  and  B.  B.  brought  an  action  of  cove- 
nant against  G.  for  non-repair  of  the  pre- 
mises : 

Held,  that  it  was  rightly  brought  by 
them  jointly,  and  that  there  was  privity  of 
estate  between  the  defendant  and  R.  W  ^ — 
At  all  events,  so  as  to  chaige  the  defendant 
with  covenants  running  with  the  land. 
Wakefield  v.  Brown  ((J.  B.).  231 

See  MoRTOAOS,  6. 

Policy  ov  Assubancb. 

COVERTURE. 
See  PowBR,  2. 


DEBTOR  AND  CREDITOR. 
Certain  estates  belonging  to  Sir  J.  P.  P.  and 
Lady  P.,  his  wife,  respectively,  were  con- 
veyed in  1772  to  J.  and  H.,  in  trust  to  seU 
And  pay  off  certain  incumbrances  thereon, 
and,  among  others,  a  debt  to  J.  and  H.  In 
1774,  by  a  decree  in  a  suit  by  an  incum- 
brancer, nart  of  the  estates  of  Sir  J.  P.  P. 
were  ordered  to  be  sold,  and  the  incum- 
brance paid  off,  the  surplus  money  was  paid 
into  courts  and  now  amounts  to  more  than 
20,000iL  In  1785,  an  inquiry  was  directed 
in  the  same  causey  on  the  petition  of  J.  and 
H.^ut  the  order  was  not  prosecuted.  Sir 
J.  JP.  p.  died  in  1790,  leavmg  K  his  heir- 
at-law,  who  entered  into  possession  of  his 
estates,  and  bought  up  tne  incumbrances 
thereon,  being  debts  of  Sir  J.  P.  P.,  at  a 
very  low  price.  Lady  P.  died  in  1806,  and 
A  suit  was  instituted  for  the  administration 
of  her  estate.  The  debt  of  J.  and  U.  wai 
paid  out  of  the  proceeds  of  her  estate  in  that 
fuit,  and  other  debts,  prior  to  the  debt  to 
the  plaintiff  in  the  administration  foit^  com- 


pletely exhansted  her  estate.  The  decree 
in  that  suit  was  made  so  long  ago  as  1814 : 

Held,  that  Lady  P.  P.  was  a  surety  only 
for  Sir  J.  P.  P.,  under  the  deed  of  1772,  and 
that,  notwithstanding  the  lapse  of  time,  the 
executor  of  the  plaintiff  in  the  administrB- 
tion  suit  was  entitled  to  be  paid  hia  debtotat 
of  the  fund  in  court  arising  from  the  aalo  of 
Sir  J.  P.  P.'s  estates,  and  that  the  peraonAl 
representative  of  £.  (who  died  in  1844)  was 
only  entitled  to  sums  actually  paid  in  dis- 
chiurge  of  incumbrances. 

Held,  also,  that  the  suiplus  fund  hAfififf 
remained  in  court  all  the  iime^  and  £ 
having,  in  1840,  obtained  an  order  for  an 
inquiry  as  to  the  imcumbrances,  the  daim 
of  the  plaintiff,  in  the  administratioii  anit^ 
was  not  barred  by  the  Statute  of  Ttimita- 
tions.    Zamcatter  v.  JSvora  (RoUa).        372 

DEED. 
See  Separation  Dbed. 

DEED  POLL. 
See  LiMiTATiOBs,  Statutb  of,  2. 

DESIGNATION,  PERSONAL. 
See  Will,  12. 

DEVISES* 

See  Will,  24. 

DISTRESS. 
See  Stat,  ov  Limitations,  6. 

DONATIO  MORTIS  CAUSA. 

J.  F.,  two  years  before  his  death,  placed  in  a 
box,  on  which  by  his  directions  J.  C/a 
name  was  painted,  certain  bonds  and  title- 
deeds,  together  with  directions  in  wii^og 
as  to  the  parties  for  whom  he  intended  the 
bonds,  and  he  delivered  the  key  to  J.  C 
J.  F.  received  the  interest  on  the  bonds 
during  his  life,  and  within  six  weeks  of  his 
death  he  caused  the  box  itscJf  to  be  deli« 
rered  to  J.  C. : 

Held,  having  rward  to  the  terms  of  tbe 
document  deposited  in  the  box,  that  then 
was  neither  a  donatio  m&rtis  cauod,  nor  a 
gift  inter  «toM,  of  the  bonds  to  thepenons 
named.  FarqukarmmT.Catoe {y.C,muoe\ 
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ENROLMENT. 

See  Ann uiTT,  1. 

EQUITABLE  MORTGAGE. 
See  MoBTOAOB,  7. 

ESTATE. 
See  WiLi^  12. 
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ESTATE  TAIL. 

T.  M.9  by  his  will,  after  having  deviBed  real 
estates  to  his  grandson,  T.  L.,  for  life,  with 
remainder  in  strict  settlement  to  his  issue, 
devised  Uie  same  to  his  (the  testator's) 
grandchildren,  William,  Samuel,  Alice,  and 
Hannah,  if  the^  should  happen  to  be  living 
at  the  time  of  the  decease  of  T.  L^  **  for 
and  during  the  term  of  their  natural  lives, 
and  the  lue  of  the  survivor  of  them,'*  as 
tenants  in  common,  with  remainder  ^to 
the  first  and  all  and  every  the  son  and  sons 
of  the  body  and  bodies  "  of  his  (the  testa- 
tor's} said  grandchildren,  "lawfully  to  be 
beffotten,"  and  the  respective  heirs  of  the 
body  and  bodies  of  all  and  every  such  son 
and  sons  "lawfully  issuing,"  and  with 
remainder  in  tail  to  all  the  daughters  of  the 
said  testatoi^s  said  grandchildnsn ;  the  de- 
vise being  to  the  daughters  as  purchasers 
in  like  manner  as  the  devise  to  the  sons, 
l^iere  then  followed  the  following  clause : — 
^And  in  case  either  of  my  said  grand- 
children, William,  Samuel,  Alice,  and 
Hannah,  shall  happen  to  die,  leaving  no 
issue  behind  him,  her,  or  them,  then  my 
will  and  meaning^  is  that  all  and  un^ltf 
the  premises  herem  lastly  devised  sh^  go 
aad  remain  to  the  survivor  of  them,  and 
the  heirs  of  his  or  her  body,  lawftilly  to  be 
bMotten,  in  manner  aforesaid  :" 

Held,  that  the  words  "  in  manner  afore- 
said," in  the  last  clause,  referred  to  the  pre- 
ceding part  of  the  will,  and  thereby  so  un- 
equivocally explained  the  intention  of  the 
testator,  as  to  control  the  meaning  of  the 
words  "heirs  of  the  body"  in  the  last 
dauee^  and  that  therefore  the  said  grand- 
children of  the  testator  took  under  the  will 
only  life  estates.  Doe  dem.  Woodall  v. 
^«hW/(C.P.).  179 

See  WII.^  5. 

ESTOPPEL. 
See  Mortgage,  3. 

EVroENCE. 

See  Wills,  20. 

EXCEPTION. 
See  Gravt. 

EXCESS. 
See  Power,  1. 

EXECUTOR  DE  SON  TORT. 
An  executor  d«  son  tori  is  subject  to  all  the 
liabilities  of  an  ordinaxy  executor,  and  oan- 
Ji0;t  be  dischaiged  by  accounting  to  the 
legal  personal  representative.  Carmickael 
V.  Catrmiehad  (Ld.  Chan.).  401 


EXECUTORS. 
See  Residuary  Estate. 

EXTINGUISHMENT  OF  DEBT. 
See  Will,  2. 


FEME  COVERT. 

SeparaU  EiUOe. 

1.  The  form  usually  adopted  by  conveyancers 
for  limiting  property  to  the  separate  use  of 
a  married  woman,  with  the  orainary  clause 
i^ainst  anticipation  of  the  income,  is  suffi- 
cient, as  it  plainly  indicates  the  intention 
of  the  settlor  to  prevent  the  married  woman 
from  charging  the  property  and  antici- 
pating her  income,  and  that  without  the 
msertion  of  express  ne^tive  words. 

The  separate  estate  is  a  creation  of  the 
court  of  equity,  founded  upon  intention, 
and  the  Court  wiU  so  construe  the  language 
of  instruments  limiting  separate  interests  to 
married  women,  as  to  give  effect  to  the  in- 
tention ;  and  the  intention  of  a  settlor  to 
give  to  a  married  woman  a  life  interest  in 
pro^rty,  without  the  power  of  anticipating 
the  income,  operates  over  and  controls  the 
whole  series  of  clauses. 

The  decision  of  the  Vice-chancellor  of 
England  (11  Simons,  127}  in  this  case  had 
been  affirmed  on  appeal  by  Lord  Lynd- 
hurst,  C,  but  afterwards^  on  being  re- 
argued, was  reversed. 

in  questions  relating  to  the  interpreta- 
tion of  family  settlements,  the  practice  and 
commonly  receive^fconstruction  of  convey- 
ancers is  received  with  great  attention  oy 
the  Court  Brown  y.Baimford{JA,C\iajk,). 
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Separate  EttaU^ 

2.  A  testator  devised  all  his  freehold  and 
copyhold  hereditaments  to  his  wife  A. 
dunng  her  natural  lif^  she  keeping  the  said 
premises  and  the  buUdings  m  good  and 
substantial  repair,  and  committing  no  man- 
ner of  waste,  and  not  felling  any  timber 
thereon,  except  for  repairs;  and  he  ap- 
pointed his  said  wife  and  R.  W.  B.  execu- 
trix and  executor  of  his  will.  A.  married 
u^ain  to  the  defendant,  who  entered  upon 
the  estates^  and  continued  to  receive  the 
rents  and  profits  during  his  wife's  Ufe^  and 
not  only  suffisred  the  premises  and  build- 
ing to  become  dilapidated,  but  i^bo  com- 
mitted actual  waste,  by  felling  timber  and 
selling  it^  by  means  of  which  permission 
and  voluntary  waste  the  estate  was  much 
deteriorated  in  value.  A.  died,  having  ap- 
pointed her  husband,  the  said  defendant, 
and  her  son C,  executors.  The  bill  was 
filed  by  remainderman  against  the  hus- 
band, and  C.  as  her  personal  repreeentative. 
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aUeging  th6  abore-mentioned  facts,  and 
that  he  managed  the  estate  as  he  thought 
fit,  and  stating  a  pretence  hy  the  hnsband 
that  previously  to,  and  in  consideration  of, 
the  marriage,  a  settlement  was  made  of  the 
said  estate  for  the  separate  use  of  A.  during 
their  joint  liyes,  and  charged  that,  if  there 
liad  been  any  such  settlement,  it  was  made 
with  the  consent  of  the  husband,  and  the 
trustees  had  never  intermeddled  with  the 
estates,  but  left  them  in  the  possession  of 
the  defendant,  and  allowed  him  to  receive 
b31  the  rents  and  profits,  and  stating  the 
defendant  pretended  that  he  acted  as  the 
agent  of  A«,  and  received  and  applied  the 
rents  to  her  use,  and  seeking  to  make  C, 
also  the  other  legal  personal  representative 
of  A.  in  respect  of  her  separate  estate^  a 
party  to  make  good  the  acts  of  waste.  To 
this  bill  C.  demurred  generally : 

Demurrer  allowed.  Kinyham  y.  Lee 
(V.  C.  of  Eng.).  416 

d*  The  Court  has  never  exercised  the  power 
of  compelling  a  married  woman  to  execute 
a  deed  which  does  not  relate  to  her  separate 
estate.    Jordan  v.  Jones  (Ld.  Chan.).    474 

See  Settlembzct,  1. 
Settlembnt,  3. 
Separate  Estate. 
Power,  1. 

FINE. 

In  order  to  ^rove  that  a  fine  was  levied  with 
proclcunations  at  the  Great  Session  of  Wales, 
the  defendant  produced  a  chirograph  of  the 
fine,  with  only  one  proclamation  mdorsed, 
and  also  a  plea-rdH^  which  shewed  tiie 
UeenHa  concordandi  between  the  same  par- 
ties: 

Held,  sufficient  proof  under  5  Vict.  c.  32, 
that  the  fine  had  been  duly  levied  with 
proclamations. 

An  outstanding  satisfied  term,  which  has 
been  assigned  to  a  purchaser  for  a  valuable 
consideration,  and  who  had  on  the  31st  of 
December,  1846,  a  perfectly  good  title  with- 
out the  term,  becomes  on  tnat  day  abso- 
lutely merged  under  stat.  8  &  9  Vict.  c.  112, 
and  cannot  afterwards  be  set  uj>  ag^st 
such  purchaser.  CadwaHader  Y.Price  (Ex..). 
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FORECLOSURK 

See  Mortgage,  6. 
Mortgage,  5. 

FRAUD. 

See  Appointment. 

Vendor  and  Purchaser,  5. 

FREEHOLD. 

1.  Where  a  testator,  beine  seised  in  fee  of  one 
moiety  of  a  house,  devised  **  my  moiety  of 


the  house  which  my  son  R.  A.  now  lives  in, 
to  my  son  R.  A. ;"  this  was  held  to  pass  the 
fee.    Doe  dem.  Atkiruon  v.  FatoceU  (C.  P.). 

2.  Primd  fade  the  presumption  is,  that  a  strip 
of  land  lying  between  a  highway  ^d  mn 
adjoining  enclosure  of  glebe  land  is  the 
property  of  the  rector,  the  owner  of  the 

fie  be ;  but  this  presumption  is  rebuttable 
y  evidence ;  and  the  fact  of  undispoted 
possession  for  a  jperiod  of  forty^three  Tean^ 
under  four  or  nve  successive  incumbent^ 
is  evidence  tending  to  rebut  sudi  a  pre- 
sumption. Doe  dem.  Harrison  y.  Hamprnm 
(0.  P.).  496 


GRANT. 
JrotrwiU  EjoeephiM* 
A.  B.  being  seised  in  his  demesne,  as  of  free- 
hold for  life,  of  a  certain  manor,  with  the 
appurtenances,  and  having  a  power  to  kaM 
certain  parcels  of  the  manor,  demised  tiie 
said  parcels  to  C.  D.  for  a  term  of  yeara^ 
**  except  and  reserved  all  royalties  whatever 
to  the  sud  premises  appertaining,"  to  hold 
the  demised  premises,  with  their  appmte- 
nances,  except  as  before  excepted.  Tlie 
demise  oontamed,  also,  a  proviso  thai  it 
should  be  lawful  for  A  B.,  during  the  ooa- 
tinuance  of  the  demise,  to  commenoe  and 
prosecute  any  action,  information,  &c.y  in 
the  name  oi  C.  D.,  against  all  penone 
trespassing  on  the  demised  premisee  for 
the  purpose  or  by  means  of  huntings 
couiBing,  shooting,  or  sporting  theieon; 
A.  B.  paying  the  expenses  of  such  prosecu- 
tions, &c.,  and  indemnij^ring  C.  D. : 

Held,  that  the  exception  in  the  doniw 
did  not  operate  as  a  grant  from  C.  D.  to 
A.  B.  of  '^  the  sole  and  exdusiye  x^^  to 
pursue,  kill,  and  take  birds  of  warren  upon 
the  demised  premises,  with  free  liberty  lor 
A.  B.  and  his  servants  to  enter  the  demiaed 
premises,  and  therein  to  pursue,  IdU,  and 
take  the  birds  of  warren  upon  Uie  same^  at 
any  time,  at  his  free  will  and  pleasnie." 
PmneU  v.  MiU  (C.  P.).  342 

GRANTEE. 
See  Annuity,  1. 

GUARDIAN  AND  WARD. 

Where  the  plaintiff,  a  younff  lady,  who  was 
an  orphan,  had  resided  with  her  unde  from 
the  time  of  leaving  school,  was  induced  to 
join  him  in  a  promissory  note  to  a  bank  to 
secure  the  balance  of  the  uncle's  aooonal^ 
the  bank,  by  the  managing  agent,  he  being 
fully  aware  of  the  circumstances^,  a  per- 
petual injunction  was  decreed  to  iniiiwin 
the  bank  from  suing  the  plaintiff  vptni  the 
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note,  and  fhftt,  notwithrtMiding  the  nncle 
VM  not  the  pUmtiflF*8  guardian. 

Where  the  relation  o€  parties  is  such  as 
to  give  the  one  an  undue  influence  over  the 
other,  benefits  obtained  by  the  part jr  exercis- 
ingthat  influence  from  the  one  who  is  subject 
to  it  cannot  be  maintained  in  equity ;  and 
a  third  person,  taldng  an  assignment  of 
sueh  benefit,  and  who  is  cognizant  of  the 
influence  existing,  cannot  arail  himself  of 
the  fact  that  he  gare  a  yaluable  considera- 
tion to  the  person  who  transferred  the  bene- 
fit. Areler  t.  Hvdim  (Ld.  Chan.  Ct.).  128 

GUARDIAN. 
See  Trust,  4 


HEIRS. 
See  Will,  35. 


INCONSISTENT  GIFTS. 
See  Will,  33. 

INCUMBRANCES^  PRIORITY  OF. 

See  MonTGAOE,  1. 

INFANT. 
See  Trust,  4. 

INJUNCTION. 
See  Specific  Pjkrvobmance,  I. 

INSOLVENCY. 
See  Will,  26. 

INTEREST. 

See  MoRTGAOE,  6. 

ISSUE. 
JBrrw. 
The  word  ^^  issue''  may  be  restricted  to  mean 
^  children,''  and  the  word  ^  children"  may 
be  enlaived  so  as  to  mean  <^  issue,"  and  in  a 
doubtful  case  the  Court  will  adopt  such  a 
constmction  as  will  best  effect  tne  inten- 
tion of  the  testator ;  and,  therefore,  where 
a  testator  made  a  bequest  to  all  and  erery 
the  respectiye  issues  of  his  daughters 
whether  '^sons  or  daughterly"  tibie  word 
^issues"  was  restricted  to  mean  only  '^sons 
and  daughters,"  and  not  to  include  their 
children,  thou j^h  it  occurred  in  aev eral  parts 
of  the  will  without  anv  other  words  of  a 
restraining  power.  Twrrmit  t.  Ni^oUs 
(V.CofEng.).  192 

See  WuL»  14. 


JOINT  TENANCY. 
See  Will,  30. 

JOINTURE. 
See  Marriage  Settlement,  2. 

JUDGMENT. 

The  statute  (^for  abolishing  arrest  in  mesne 
process  in  ciyil  actions  except  in  certain 
cases"),  in  sec.  13,  enacts,  "That  a  judg- 
ment already  entered  up,  or  to  be  nere- 
after  entered  up,  against  any  person  in  any 
of  her  Majesty's  superior  courts  at  Wes^ 
minster,  sliul  operate  as  a  charge  upon  all 
lands,  tenements^  rectories,  adyowaons, 
tithes,  renti^  and  hereditaments  (including 
lands  and  hereditaments  of  copyhold  or 
customary  tenure)  of  or  to  wnich  such 
person  shall  at  the  time  of  entering  up  such 
judgment,  or  at  any  time  afterwards,  be 
Bcdsed,  possessed,  or  entitled,  for  any  estate 
or  intraest  whatever  at  law  or  in  equity, 
whether  in  possession,  reyersbn,  remamder, 
or  expectancy,  or  over  which  such  person 
shall  at  the  time  of  entering  up  such  judg- 
ment, or  at  any  time  afterwards,  have  any 
disposing  power,  which  he  might,  without 
the  assent  of  any  other  person,  exercise  for 
his  own  benefit,  and  shall  be  binding  as 
iwainst  the  person  agamst  whom  judcment 
£all  be  so  entered  up,  and  against  all  per- 
sons claiming  under  nim  after  such  judg- 
ment, and  shall  also  be  binding  as  against 
the  issue  of  his  body,  and  all  o&er  persons 
whom  he  might,  without  the  assent  of  any 
other  person,  cut  off  and  debar  from  any 
renuunder,  reversion,  or  other  interest  in  or 
out  of  any  of  the  said  lands,  tenements,  rec- 
tories, advowsons,  tithes,  rents,  and  here- 
ditaments ;  and  that  every  judgment  cre- 
ditor shall  have  such  and  tne  same  remedies 
in  a  court  of  equity  against  the  heredita- 
ments 00  charged  by  virtue  of  this  Act,  or 
any  part  ther^,  as  he  would  be  entitied  to 
in  case  the  person  against  whom  such 
judgment  shall  have  been  so  entered  up  had 
power  to  char^  the  same  hereditaments, 
and  had,  by  writing  under  his  hand,  agned 
to  charge  tne  same  with  the  amount  of  such 
judgment  debt,  and  interest  thereon  ;  pfo- 
vided  that  no  juds^ment  creditor  shall  be 
entitled  to  proceed  in  equity  to  obtain  the 
benefit  of  such  chaige  until  after  the  ei^i- 
ration  of  one  year  from  the  time  of  entenng 
up  such  judgment,  &o. 

A  judgment  had  been  registered  aninst 
a  party  entitled  to  an  annuity,  whi<£  was 
securea  by  a  covenant  and  an  assignment 
of  certain  leaseholds : 

Held,  that  the  judgment  operated  aa  a 
charge  u^cm  the  annuity  and  the  interest  of 
the  annuitant  in  the  leas^olds,  under  tiie 
ISkh  section  of  the  statute.  Harris  v. 
Dwum  (V .  a  ol  Eng.).  217 
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LAPSE. 
See  Wastk,  1. 

Statutb  of  Limitations,  5. 

LACHES. 
See  Waste,  2. 

«  LAWFUL  HEIRS,"  DEFINITION  OF. 

See  Will,  34. 

LEASE. 
CertAin  members  of  a  family  interested  ander 
a  will  entered  into  au  arrangement  for  ob- 
taining an  Act  of  Parliament,  empowering 
the  trustees  to  grant  a  lease  of  the  estates 
devised.  It  was  insisted  by  one  of  the 
parties,  as  one  of  the  terms  for  his  assent  to 
the  Act,  and  it  was  assented  to  by  the  in- 
tended lessee,  that  the  said  party  shonld 
have  the  riffht  of  becoming  the  tenant  to 
the  lessee  ot  the  mansion-house,  to  hold  the 
same  from  year  to  year  for  so  long  a  time 
during  the  existence  of  any  lease  under  the 
Act  as  he  should  choose,  at  the  fair  annual 
rental  of  the  same  to  be  paid  by  him : 

Held,  that  the  terms  of  the  arrangement 
were  too  yague  and  uncertain  for  the  Court 
to  carry  them  into  effect.  7%Muion  y. 
Lmi  lUtidlesham  (Y.  C.  of  Eog.).         444 

LEASEHOLD. 
See  Judgment* 

WIL^  16. 

Will,  36. 

LEGACY. 

Statute  qf  Limitationi. 
1.  Where  a  legatee  was  indebted  to  his  testa- 
tor, but  the  remedy  for  the  debt  was  barred 
by  Statute  of  Limitations,  21  Jac.  1,  c  16, 
in  the  testator's  lifetime,  the  executors  were 
held  entitled,  and,  b^ing  entitled,  were 
bound  to  retiun  so  much  of  the  l^;acy  as 
was  sufficient  to  satisfy  the  debt  The 
executors  are  entitled  to  treat  the  debt  as 
00  much  of  the  testator's  assets  in  the  hands 
of  the  legatee,  and  to  require  him  to  apply 
such  assets  in  satisfaction  of  his  own  legacy 
The  remedy,  but  not  the  debt,  is  baned  by 
the  Statute  of  Limitations. 

An  admission  by  the  legatee,  deliberately 
made  upon  several  occasions,  held  to  be 
oonclusive  that  advances  made  to  him  by 
the  testator  were  loans,  and  not  gifts, 
although  the  circumstances  under  wiuch 
^e  money  had  been  advanced,  and  the 
relative  positions  of  the  parties,  rendered 
it  highly  probable  that  the  testator, 
notwiSistanding  he  had  taken  securities, 
never  intended  to  insist  upon  repayment. 
Courtn^  V.  Williami  (Ld.  Chan.).  17 


Etitki^uUhmeiapflMt. 
2.  T.  P.,  by  his  will,  provided  that 
his  legatees,  or  any  other  person  to 
he  had  given  a  legacy  by  any  will, 
him  any  sum  or  sums  of  money 
decease,  it  should  be  considered  as 


shoMld 
whoni 
owe  to 
aft  his 

part  of 


their  legacy.    J.  T.  N.,  one  of  the  Imtoes, 
to  whom  tne  testator  had  siven  100/.  leffacy. 
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to  whom  tne  testator  had  ^ven  100/. 
owed  the  testator,  at  the  time  of  hb 
4,000/.  and  upwards :    This  debt 
to  be  released  to  J.  T.  N.    Hjfde  ▼, 
(V.  C.  of  Eng.). 

See  Will,  2. 

Mortgage,  6. 

Will,  40. 

Will,  41. 

Will,  42. 

Will,  43. 

LEGACY  DUTY. 
See  Will,  a 
Will,  4. 
Will,  27. 

LEGACY,  INTEREST  ON. 
See  Will,  9. 

LEGACY,  SPECIFIC. 
See  Will,  16. 
Will,  20. 

LEGATEE,  SPECIFIC. 
See  Will,  24. 

LIEN. 
See  Lboact,  1. 

LIFE  ESTATK 
See  Will,  37. 


UFE  INTEREST. 
See  Will,  34. 

Marriage  Sbttlbhbnt,  1« 

LIMITATIONS^  STATUTE  OF. 

1.  Where  a  term  is  limited  upon  trust  fo 
raise  portions,  the  trustee  of  the  term  can- 
not after  any  lapse  of  time  be  deemed  to 
hold  adversely  to  those  for  whom  the  por- 
tions were  intended ;  nor  can  the  owner  of 
the  estate  subject  to  the  trust  term  set  up 
the  Statute  of  Limitations  i^inst  the  claims 
of  the  persons  entitled  to  the  portions,  not- 
withstanding they  have  been  cognizant  of 
their  rights,  and  free  from  disabilities  fat 
upwards  of  twenty  years.  The  Statute  of 
Limitations  has  no  application  between 
trustee  and  cesttdjnte  trust.  Ycmng  v.  Lofrd 
Wdterparh  (Ld.  Chan.).  S 

Mortgagt  TruH, 

2.  In  the  year  1816,  A.  B.  mortgamd  oniaiift 
freehold  premises  for  a  term  of  yean  to 
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C.  D.,  and  entered  into  a  oorenant  to  pay 
the  mortga^money  on  a  day  therein 
named,  which  he  failed  to  do.  In  1817, 
A.  B.,  being  then  indebted  in  a  sum  of 
money  to  ms  bankers,  he,  together  with 
C.  D.,  conveyed  the  premises  in  fee  to  the 
bankers,  in  trust  to  sell  and  satisfy  and 
discharge  the  debt  due  to  themselves,  and 
then  that  due  to  CD.;  and  A. B. and C. D. 
thereby  also  entered  into  a  joint  and  several 
covenant  with  the  bankers  for  the  payment 
of  the  debt  due  to  them.  A  few  days  after, 
A.  B.  executed  a  poll-deed,  whereby,  in 
consideration  of  the  debt  due  by  him 
to  C.  D.,  and  C.  D.*8  liability,  as  his 
sarety,  to  the  bankers,  and  in  order  to 
«ecure  the  repayment  of  the  debt  to 
him^  he  appointed  C.  D.  his  attorney,  to 
receive  all  sums  thereafter  to  become  due 
and  owing  to  him,  A.  B.,  and  all  legacies 
and  bequests  which  should  thereafter  be 
made  to  nim,  or  to  his  then  present  or  any 
future^  wife.  From  ISl?,  there  was  no 
evidence  of  any  payment^  nor  of  any 
acknowledgment  of  C.  D.'s  debt ;  but  as  to 
the  bankers,  several  transactions  took  place. 
In  1823,  they  entered  into  possession  of  the 
premises,  and  ultimately,  in  1834^  sold 
them,  and  applied  the  proceeds  in  payment 
of  their  debt,  which  was  not  thereby  fully 
satisfied: 

Held,  that  time  did  not  mn  so  as  to  bar 
the  plamtiff's  claim  pending  the  execution 
of  the  trust :  that  the  debt  was  a  subsisting 
debt  at  the  time  of  filing  the  bill ;  and  that 
the  deed-poll  was  valid  and  effectual,  and 
operated  as  an  assignment  in  equity  of  all 
sums  of  money  and  levies,  or  other  pro- 
perty mentioned  therein,  and  thereafter 
receivable.    BmneU  r.  Cooper  {BoIIIb)*     91 

Devise. 

9.  Testator  devised  ^to  the  male  heirs,  if  such 
there  be.  of  W.  A.,  father  of  my  flreat- 
grandfatner  J.  A.,  and  their  heirs  mue  for 
ever;  and  if  there  be  no  male  heir  or 
descendants  of  the  same  W.,  then  I  give 
those  estates,  as  specified,  to  tiie  heirs  male 
of  the  first  W.  oi  Northamptonshire ;  and 
if  there  be  none  of  them,  I  then  give  all  my 
estates,  &c.,  to  W.  B.,  grandson  of  Mrs. 
Frances,  the  wife  of  B.  S.,  Esq.,  who  was 
an  A.,  and  his  heirs  male  for  ever ;  and  if 
it  should  so  fall  out  that  the  heirs  of  B.'s 
should  cease  and  fail,  then  my  will  is,  that 
male  heir  of  my  great  aunt  M.,  &c,  shall 
successively  take,''  &c. : 

Held,  tliat^  under  tius  devise,  a  person 
who  traced  his  descent  from  one  of  the 
younsrer  sons  of  J.  A.,  eldest  son  of  W.  A., 
entirely  through  males,  would  be  entitled 
in  preference  to  W.  B.  mentioned  in  the 
devise,  and  who,  although  the  heir-general 
both  of  the  testator  and  of  the  firrt-men- 
tioned  W.  A.,  traced  his  dsaoent  through 


the  above-mentioned  Mrs.  Frances,  a 
female. 

Such  a  devise  to  the  "  male  heirs"  is  not 
void  for  uncertainty,  the  expression  being 
full  as  certain  as  the  **  eldest  male  lineal 
descendants,"  whkh  words  were  held  suffi- 
ciently certain  in  Oddie  v,  fFood/ord  (3 
Myl.  &  Cr.  559). 

The  testator  died  in  1784,  having  in  1776 
demised  the  land  under  a  lease  to  a  tenant 
for  sixty-one  years;  the  defendant  and 
those  under  whom  he  claimed  received  the 
rent  under  the  lease  from  the  death  of  the 
testator  until  the  year  18d7»  when  the  lease 
expired.  The  present  action  of  ejectment 
being  brought  in  that  year  immediately 
upon  the  determination  of  the  lease  : 

Held,  that  the  right  of  the  lessor  of  the 
plaintiff  to  bring  the  action  would  have 
been  barred  by  len^h  of  time  under  3  &  4 
Wm.  4»  c.  27y  s.  9,  if  it  were  not  saved  by 
section  15  of  the  same  Act. 

But  held,  that  such  right  of  action  was 
saved  by  the  15th  section. 

The  9th  section  of  3  &  4  Wm.  4>  c.  47,  is 
retrospective.  Doe  dem.  AngeU  v.  AngeU 
((i.  B.).  167 

Adverse  Possession* 

4.  The  testator  being  seised  in  fee  of  a  mes- 
suage, put  his  daughter  and  her  husband, 
the  defendant,  into  possession,  and  allowed 
them  to  occupy  it  without  payment  of  rent, 
from  1801  until  1837,  when  he  died.  By 
will,  dated  February,  18d7>  he  devised  the 
messuage  to  his  daughter  for  life,  with  re- 
mainder to  the  lessor  of  the  plaintiff  in  fee. 
By  the  will  he  also  gave  an  annuity  of  61. 
to  his  said  daughter^hich  the  defendant 
regularly  received.  They  remained  in  pos- 
session until  her  death,  in  1844.  On  eject- 
ment brought  by  the  remainder-man. 

Held,  first,  that  the  testator's  right  of 
entry  having  been  limited  to  five  years  after 
Juty,  1833,  by  the  effect  of  the  7th  and  Ifith 
sections  of  3  &  4  Wm.  4,  c.  27,  the  right  of 
the  lessor  of  the  plaintiff  was  barred  ;  and 
secondly,  that  the  defendant  had  not^  by 
the  receipt  of  the  annuity,  recognised  the 
validity  of  the  devise  of  tiie  messuage  in 
question,  or  estopped  himself  from  setting 
up  his  adverse  possession  as  against  the  tes- 
tator and  those  claiming  under  him.  Doe 
dem.  Desman  v.  Moore  (Q.  B.).  293 

5.  The  3  &  4  Wm.  4^  c.  27,  s.  40,  provides 
that,  **  after  the  3l8t  day  of  December,  1833, 
no  action  or  suit^  or  other  proceeding,  shall 
be  brought  to  recover  an^  sum  of  money 
secured  by  any  mortgage,  judgment,  or  lien, 
or  otherwise  charged  upon,  or  payable  out 
of,  any  land  or  rent,  at  law  or  in  equity,  or 
any  legacy,  but  within  twenty  years  next 
after  a  present  right  to  receive  the  same 
shall  have  accrued  to  some  person  capable 
of  giving  a  discharge  for^  or  release  ot»  the 
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same,  unless  in  the  meantime  some  part  of 
the  principal  money,  or  some  interest 
thereon,  shall  have  been  paid,  or  some 
acknowledgment  of  the  right  thereto  shall 
haye  been  given  in  writing,  signed  by  the 
person  by  whom  the  Ame  shall  be  payable, 
or  his  agent,  to  the  person  entitled  thereto, 
or  his  agent;  and  m  such  case  no  such 
action,  or  suit,  or  proceeding,  shall  be 
brought  but  within  twenty  years  after  such 
payment  or  acknowledgment,  or  the  last  of 
such  payments  or  acknowledgments,  if  more 
than  one,  was  ffiyen/' 

A  creditor  fifed  his  bill  against  the  repre- 
sentatives of  a  deceased  debtor,  in  which 
biU,  and  the  nrayer  thereof,  reference  was 
made  to  an  alleged  claim  upon  a  bond  and 
judgment  by  M.  £.  R.,  a  defendant,  and 
the  personal  representative  of  the  cre- 
ditor to  whom  the  bond  was  originally 
given.  The  decree,  however,  did  not  recog- 
nize the  claim  of  M.  E.  R.,  neither  did 
M.  E.  R.  go  in  to  prove  the  alleged  debt 
under  the  decree,  but,  by  her  petition  in 
the  cause,  having  stated  the  lacts  upon 
which  the  alleged  judgment-debt  had  been 
contracted,  prayed  that  it  might  be  referred 
to  the  Master  to  take  an  account  of  what 
was  due  to  her  as  such  personal  representa- 
tive under  and  by  virtue  of  the  said  judg^ 
ment,  &c.  Upon  coming  on  of  the  petition, 
it  was  referred  to  the  Master  to  inquire  and 
certify  who  were  the  incumbrancers  other 
than  J.  F.  (the  plaintiff  in  the  original 
suit)  mentioned  or  referred  to  in  and  by 
the  decree,  &c. : 

Held,  that  the  above  proceedings  on  the 
part  of  M.  E.  R.  f  the  bill  not  being  by  one 
creditor,  on  behalf  of  himself  and  all  other 
the  creditors  of  the  deceased  debtor)  were 
not  of  themselves  sufficient  to  prevent  the 
Statute  of  Limitations  irom  barring 
M.  E.  R.'s  judgment.  fFat9on  v.  Birm 
(V.  C.  of  Eng.).  534 

6.  It  is  by  the  2nd  section  of  the  3  &  4  Wm.  4^ 
c.  27/ enacted,  "That  after  the  31st  of 
December,  1833,  no  person  shall  make  an 
entry  or  distress,  or  bring  an  action  te 
recover  any  land  or  rent,  but  within  twenty 
years  next  after  the  time  at  which  the  right 
to  make  such  entiv  or  distress,  or  to  bring 
such  action,  shall  nave  first  accrued  to  some 
jNerson  through  whom  he  claims ;  or  if  such 
right  shall  have  accrued  to  any  person 
through  whom  he  claims,  then  within 
twenty  years  next  after  the  time  at  which 
the  right  to  make  such  entry  or  distxess,  or 
te  bring  such  action,  shall  have  first  accrued 
to  the  person  making  or  bringmg  the 
same."  The  3rd  section  enacts,  "  That  in 
the  construction  of  this  Act,  the  right  to 
make  an  entry  or  distress,  or  bring  an 
action  to  recover  any  land  or  rent,  shall  be 
deemed  to  have  first  accrued  at  such  time 
as  hereinafter  is  mentioned ;  that  is  to  aay. 


when  the  perBon  nlaiming  such  land  or 
renty  or  some  person  through  whom  he 
claims,  shall,  in  respect  of  the  estate  or 
interest  claimed,  have  been  in  possession, 
or  in  receipt  of  the  profits  of  such  land,  or 
in  receipt  of  such  rent,  and  shall,  while 
entitled  thereto,  have  been  disposs^sed,  or 
have  discontinued  such  possession  or  receipt 
then 'such  right  shall  be  deemed  to  have 
first  accrued  at  the  time  of  such  dispocca 
sion,  or  discontinuance  of  possession,  ot  at 
the  last  time  at  which  any  such  profits  or 
rent  were  or  was  so  received,''  &c. 

The  defendant  was  entitled  to  an  ancient 
quit-rent,  payable  annually  at  MichaehcDas^ 
out  of  oertam  lands :  all  rente  due  vp  to 
Michaelmas,  1824,  were  duly  paid,  the  last 
payment  having  been  made  on  the  16th  of 
January,  1825.  No  rent  was  paid  after 
that  date.  On  the  13th  of  May,  1846,  the 
defendant  distrained  for  six  years'  arrears, 
due  to  Michaelmas,  1844 : 

Held,  that,  under  the  before-mentioned 
Act)  the  right  of  the  defendant  to  distiain 
first  accru^  on  the  15th  of  January,  1826^ 
when  the  last  payment  was  made,  and  that 
the  distress  in  May,  1846,  was  nnlawfo], 
all  right  to  the  rent  having  been  extin- 
guished befove  that  time. 

The  twenty  years  within  which,  ainee 
the  3  &  4  Wm.  4,  c.  27»  s.  2,  a  distreaa  for 
rent  must  be  made  by  the  person  to  whom 
the  right  to  make  it  has  accrued,  beg^  to 
run  from  the  last  payment  of  the  rent ;  and 
therefore,  where  tne  lord  of  a  manor  enti- 
tled to  an  ancient  quit-rent,  which  had 
remained  unnoticed  since  January,  1826, 
when  all  arrears  were  pud  up,  distEained 
in  May,  1846,  for  six  years'  rent  due  at  the 
preceding  Michaelmas : 

Held,  that  the  distress  was  unlawful,  the 
rent  having  been  extinguished  at  the  ex- 
pirati<m  of  twenty  years  from  the  last  pay- 
ment in  Januaxy,  1826. 

In  an  action  of  replevin,  where  the  de- 
fendant avows  for  rent  in  arrear,  it  is  unne- 
cessary for  the  plaintiff  to  plead  in  bar  that 
the  rent  has  become  extinguished  by  efflux 
of  time  under  the  3  &  4  Wm.  4,  c.  27,  as 
that  may  be  shewn  in  evidence  under  a 
plea  of  fion  tmuit,  although  not  under  a 
plea  of  rietu  in  arrere.  Owen  v,  De  Beau- 
voir  (Ex.).  611 

LIMITATION. 

See  PowBR,  2. 
Will,  35. 


MARRIAGE  SETTLEMENT. 

Femme  covert — Assignment. 
»  Upon  the  marriage  of  A.  and  B.,  a  sum  of 
stock,  the  property  of  B.,  was  transferred 
to  tmsteea  upon  trust,  during  the  joint  liyes 
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of  A.  and  B.,  to  paj  the  dividends  to  B.  for 
her  separate  uae ;  and  after  the  decease  of 
A*  or  B^  to  pay  the  diyidends  to  the  sor- 
viror  for  life ;  and  after  the  decease  of  the 
siurivor,  upon  trust  for  the  children  of  the 
marriage  equaUy,  to  vest  in  the  sons  at 
twenty-one,  and  in  the  daughters  at  twenty- 
one,  or  on  marriage.  By  the  settlement, 
power  was  given  to  the  trustees,  at  anj  time 
or  times  after  the  decease  of  the  survivor  of 
A.  and  B.,  or  in  the  lifetime  of  them,  or  of 
the  survivor  of  them,  with  their,  his>  or  her 
consent  in  writing,  to  raise  any  part  or 
parts,  not  exceeding  a  moie^,  of  the  ex- 
pectant portion  or  portions  of  any  child  or 
children  of  the  marriage,  for  his,  her,  or 
their  preferment  or  advancement.  A.  died, 
leaving  B.,  hb  widow,  and  seven  infant 
children.  B.  afterwards  married  C,  hut 
no  settlement  was  made  upon  the  marriage. 
€•  and  B.,  for  valuable  consideration^  as- 
signed B.'s  life  interest  to  D. : 

Held,  that,  notwithstanding  such  assign- 
ment, the  power  of  consent  to  an  advance- 
ment of  the  children  out  of  the  fund  might  be 
effectually  exercised  by  B.,  and  that  the 
trustees  were  authorized  to  give  effect  to 
such  consent.  WTiitmarsh  v.  Bchertson 
(V.  C.  Bruce).  143 

2*  A.  B.,  by  his  marriage  settlement,  cove- 
nanted to  settle  his  estates  in  Oxfordshire 
and  Berkshire,  or  such  part  thereof  as 
should  be  of  the  annual  value  of  9001.,  to 
the  use  of  himself  for  life^  and  after  his 
death  to  the  use  and  intent  that  his  wife, 
C,  should  yearly  receive  for  her  jointure 
800/.,  to  be  chargeable  upon  the  heredita- 
ment 80  to  be  settled,  rfo  settlement  was 
made  in  pursuance  of  this  covenant,  but  b  v 
his  will  A.  B.  ffave  idl  his  estates  in  Oxford- 
shire and  Berkshire  to  his  wife  C,  and  her 
assigns,  for  her  life.  By  indentures,  exe- 
cuted after  the  date  of  the  will,  A.  B. 
revoked  his  will  as  to  the  estates  in  Oxford- 
shire, and  these,  therefore,  descended  upon 
his  heir-at-law : 

Held,  that  the  estates  in  Oxfordshire 
were  not  exclusively  liable  to  satisfy  the 
covenant  in  the  marriage  settlement  but 
that  the  estates  in  Berkshire  were  liable  to 
contribute.    Bkfre  v.  Green  (V.  C.  Bruce). 

219 

Feme  covert'-^AtaicipaHon. 

3«  A  married  woman  was  entitled  to  a  rever- 
sionary interest  in  certain  stock  standing 
in  the  names  of  trustees  under  a  settlement 
the  tenant  for  life  being  still  living.  By  an 
indenture  made  between  the  tenant  for  life 
of  the  one  part^  and  the  husband  and  wife 
of  the  other  ^art^  in  consideration  of  a  sum 
of  money  paid  to  him  by  the  husband  and 
wife,  the  tenant  for  life  assigned  all  his  life 
interest  in  the  stock  to  the  wife : 
Upon  application  by  the  husband,  the 


Court  ordered  that  the  fund  should  be  trans* 
ferred  to  the  husband,  the  wife  consenting 
to  such  transfer.  HaU  v.  Hugmim  ( vTc. 
of  Eng.).  428 

4.  Where  in  a  marriage  contract  it  was  cove- 
nanted that  any  real  estate  which  during 
coverture  should  descend  on  the  wife  should 
be  settled  upon  the  husband  and  wife  and 
their  issue ;  and  if  no  issue,  with  an  ulti- 
mate remainder  to  the  niece  of  the  wife,  a 
stranger  to  the  settlement,  in  fee ;  and  real 
estate  having  descended  to  her,  it  was  held, 
in  a  suit  instituted  by  the  husband,  who 
survived  the  wife,  dving  without  issue,  that 
the  contract  must  be  executed  altogether, 
and  that  therefore  the  limitation  to  tiie 
niece  in  fee  must  be  executed  as  well  as  the 
life  interest  to  the  husband. 

It  is  competent  to  parties  entering  into  a 
contract  for  a  valuable  consideration  to 
make  stipulations  for  the  benefit  of  a 
stranger  to  the  contract,  which  cannot 
afterwards  be  objected  to  by  either  of  tiie 
parties.    Davenport  v.  Bishop  (Ld.  Chan.). 
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MARRIAGE,  RESTRAINT  OF. 
See  Sbttlbment. 

MERGER. 

See  Fine. 

MINORITY. 
See  Vendor  and  Purcha^ssr,  3. 

MORTGAGE. 

1.  By  the  deed  of  settlement  of  the  Rock  Life 
Awurance  Company,  every  shareholder  or 
copartner  must  insure  his  life  to  a  certain 
amoimt^  in  proportion  to  the  shares  he 
holds.  A.  B.,  who  held  shares  to  the 
amount  he  was  entitled  to  do  in  respect  of 
his  insurance,  bought  other  shares  m  the 
name  of  C.  D.,  who  was  insured  to  the 
amount)  and  C.  D.  signed  a  memorandum 
acknowledging  himself  to  be  a  trustee  for 
A.  B.,  or  the  children  of  A.  B.,  but  no 
notice  of  the  transaction  was  given  to  the 
company,  except  the  constructive  notice 
arising  from  C.  B.'s  own  knowledge.  After- 
wards, C.  D.  mortgaged  the  shares  to  E.  F., 
holding  himself  out  as  the  real  owner,  and 
formal  notice  of  the  transaction  was  served 
on  the  comptmy  by  C.  D.  himself.  C.  D. 
then  became  insolvent^  and,  on  a  contest 
between  A.  B.  and  E.  F.,  the  latter  was 
held  entitled  to  priority,  inasmuch  as  the 
company  had  formal  notice  of  his  incum- 
brance ;  and  C.  D.'s  knowledge  of  the  trans- 
action, though  he  was  a  paztnei^  was  not 
eouivalent  to  notice  so  foimaUy  given. 
MarHn  y.  Sedgwid;  (Rolls).  114 
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2.  A  tenant  for  life  of  a  mortgaged  estate 
admitted,  by  way  of  recital  in  a  deed,  that 
interest  on  the  mortgage  had  been  paid  : 

Held,  not  to  be  a  sufficient  acknowledg- 
ment dt  the  mortgage  debt,  as  against  me 
remainder-man,  to  prevent  the  operation  of 
the  Statute  of  Limitations.  Gregson  v. 
Kindly  (V.  C.  of  Eng.),.  190 

3.  At  the  trial  of  an  action  of  ejectment,  a 
deed  was  put  in  which  was  a  mortgase  of 
the  premises  from  S.  to  the  lessor  of  the 
plaintiff;  indorsed  upon  the  deed  was  a 
memorandum  of  farther  charge,  of  later 
date,  signed  only  by  the  defendant  in  which 
he  described  himself  as  the  purchaser  of  the 
equity  of  redemption  of  the  within-men- 
tioned premises : 

Held,  that  he  could  not,  after  this,  set  up 
in  defence  a  prior  mortgage  to  a  different 
party.  Doe  dem,  Gais/ord  v.  Shne  (C.  P.). 
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Piwer  qf  Sale, 

4.  A  mortgagee  having  a  power  of  sale,  can- 
not, as  between  himself  and  the  mortgagor, 
exercise  it  in  a  manner  merely  arbitrary, 
but  is  bound  to  exercise  some  discretion,  so 
as  not  to  throw  away  the  property ;  but  to 
act  in  a  proper  and  business-like  manner, 
with  a  Yiew  to  obtain  as  laige  a  price  as 
fairly  and  reasonably,  with  due  diligence 
and  attention,  can,  under  the  circumstances, 
be  obtained. 

Circumstances  under  which  the  Court 
set  aside  a  sale  made  by  a  mortgagee  under 
his  power  of  sale.  MuUhie  v.  Edioards 
(V.  C.  Bruce).  209 

Foreclosur&Sub-oovenant, 

6,  A.  mortgaged  certain  premises  to  B.  in  fee, 
and  B.  afterwards  moAgaeed  the  benefit  of 
that  mortgage  to  C,  who  foreclosed  against 
both  A.  and  B.,  and  sold  the  premises  at  a 
price  which  fell  short  of  the  amount  due  to 
nim  on  his  security.  C.  then  carried  in  a 
claim  before  the  Idlaster,  in  a  creditors'  suit, 
which  had  been  instituted  ac^ainst  B.,  for 
the  difference  between  the  debt  due  to  him 
and  the  sum  realized  by  the  sale,  and  the 
Master  allowed  it  Exceptions  were  taken 
to  the  Master's  renort  as  to  the  admission 
of  the  claim,  and  tney  were  allowed. 

The  rule  is,  that  where  the  mortgagee 
forecloses  and  the  mortgaged  premises 
prove  insufficient  for  payment  of  the  debt 
thereby  secured,  the  mortgagee  may  sue  on 
the  covenant  contained  in  tne  mortgage,  or 
on  a  collateral  bond,  or  mav  bring  in  a 
claim  in  a  creditors'  suit  for  the  difference ; 
but  if  he  does  so,  he  thereby  opens  the 
foreclosure,  and  the  mor^agor  is  at  liberty 
to  redeem  and  so  get  back  his  estate. 

If,  however,  the  mortgagee  forecloses  and 
then  sells  the  mortgaged  premises,  he  can- 
not sue  on  the  covenant  or  bond,  or  bring 


in  a  claim  in  a  creditors'  suit,  because  by 
the  sale  he  has  put  it  out  of  his  power  to 
give  the  estate  back  to  the  mortgagor,  if  he 
think  proper  to  redeem,  so  that  the  right 
to  sue  can  only  be  enforced  where  there  is 
a  possibility  of  opening  the  foreclosuze. 

Lord  ThurloVs  opinion  as  to  this  que»> 
tion,  in  Tooie  v.  HdrtUy^  differs  from  Loid 
Eldon's  in  Perry  v.  Barter ;  the  decision 
in  the  principal  case  is  in  conformity  with 
Lord  Eldon's  view.     Lodhart  v.   ''' — ^ 


(Rolls  Ct.). 


2U 


Ibreelosure, 


6.  J.  W.,  a  mortgagee  in  fee  of  certain  copr- 
hold  estates,  assigned  the  debt  themj 
secured,  and  conveyed  the  estates  to  A*  Bw, 
for  the  purpose  of  securing  a  sum  of  money 
advanced  to  him.  Being  entitled  to  the 
mortgage  interest  of  the  original  morteue, 
and  to  the  equity  of  redemption  of  ^e 
secondary  mortgage,  and  being  also  seised 
of  another  estate,  subject  to  a  mortgage 
thereof  to  the  same  A.  B.,  J.  W.  made  ms 
will,  and  thereby  devised  the  copyhold 
estates  to  E.  L.,  his  sister-in-law,  for  life, 
with  remainder  to  her  daughter  in  fee ;  and 
the  other  estate  to  J.  L.,  his  nephew,  in  fee, 
"  he  paying  the  mortgage  thereon."  In  a 
part  of  the  will,  called  a  schedule,  he  gs.re 
A.  B.,  to  whom  he  had  made  both  mort- 
gages, 2,000/.  'through  the  medium  of  his 
executors,  to  exonerate"  the  second  mort* 
gage,  and  1,000/.  ^'to  clear  in  part"  the 
copyhold  mortgage.  He  then  devised  the 
residue  of  his  real  and  personal  estate  to  his 
executors,  *^  in  aid  of  payment  of  his  debts 
and  legacies."  After  the  testator's  decease, 
the  representatives  of  A.  B.  foreclosed  the 
mortgage  of  the  copyhold  estates,  both 
orifltnaland  derivative : 

Held,  first,  that  the  devisees  of  the  copy- 
hold estates,  notwithstanding  tiie  fore- 
closure, were  entitled  to  the  sum  of  1,000JL 
so  given  to  dear  in  part  the  mortgage 
thereon ;  secondly,  that  the  devisee  of  the 
other  estate  was  not  entitled  to  have  it 
exonerated  wholly  out  of  the  testator's 
general  personal  estate,  but  only  to  the 
extent  of  2,000/. ;  and  thirdly,  that  the 
1,000/.  l^acy  was  to  be  payable  with  in- 
terest at  5/.  per  cent,  from  one  year  after 
the  testator's  death,  the  mortgage  being  at 
that  rate  of  interest.  LockhaH  v.  Hetr^ 
(RoUs).  - 


Eptitahle. 
7*  An  equitable  mortgage  has  priority  over  a 
jud^ent  creditor  who  has  obtained  poa- 
session  by  e/0^,  inasmuch  as  the  1  &  2 
Vict.  c.  110,  which  enacts  that  a  judgment 
creditor  shall  be  entitled  to  a  lien  or  diaige 
on  the  land  of  his  debtor,  in  the  same  man- 
ner as  if  the  land  had  been  by  writing 
charged  with  the  debt,  only  entitles  the 
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creditor  to  a  ehane  on  the  debtor'e  own 
interest  in  the  land ;  and  where  the  land  is 
snhject  to  an  equitahle  mortffage,  the  debtor 
is  only  interested  in  the  land  subject  to  the 
equitable  mortgage.  fVhUworik  y.  Gour- 
gain  (Ld.  Chan.).  Ml 

See  Limitations,  Statutb  or,  2. 

MORTMAIN. 
See  Chabxtt. 

Will,  IZ. 

Will,  30. 

MUTUALITY. 
See  Specific  Pbrformaiicb,  1. 


NEXT  OF  KIN. 
See  Tenant  fob  Life. 
Will,  19. 

NON-CLAIM. 
See  Waste,  1. 

NON  TENUIT. 
See  Statute  of  Limitations,  6. 

NOTICE. 
See  Vbndob  and  Pttbchasbb,  2. 

NOTICE  TO  QUIT. 

See  CoPTHOLD. 


OWNERSHIP. 
See  Vbndob  and  Pubchasbb,  3. 


PARISH  LANDS. 

Constbuction  op  69  Geo.  ^  c.  12,  s.  17. 
The  69  Geo.  3,  c.  12,  s.  17,  is  not  merely  an 
enabling  statute,  but  comnulsoi^  in  its 
operation,  and  appKes  to  all  lands  which 
are  in  trust  for  general  parish  purposes, 
which  by  the  statute  become  vested  in  the 
churchwardens  and  overseers,  and  they 
alone  can  sue. 

Lands  which  had  been  vested  in  trustees, 
and  the  rents  applied  to  the  maintenance  of 
the  parish  church  of  P.,  and  for  the  benefit 
of  the  poor  of  the  sud  parish,  in  accordance 
with  previous  bequests,  were  conveyed  in 
1831  to  new  trustees,  upon  the  like  trusts. 
The  deed  conveyed  {inter  alia)  some  cot- 
tages, described  as  "  four  messui^es  wherein 

or  families  are  permitted  to  dwell  rent- 


Held,  that  an  action  for  use  and  occupa- 
tion for  a  part  of  these  lands  must  be  brought 


by  the  parish  officers,  although  there  were 
trustees  in  existence. 

Held,  also,  that  this  description  of  the  cot- 
tages did  not  imply  that  they  were  held  on 
any  special  trust.  Htrniball  v.  Mun$  {Q^  B.}. 
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PARTNERSHIP. 
See  Covbnant,  1. 

POLICY  OF  ASSURANCE. 

A.  B.  effected  a  policy  of  assurance  on  his 
life,  of  which  one  of  the  conditions  was, 
that  if  A.  B.  should  *Mie  by  his  own 
hands,"  the  policy  should  be  void.  This 
policy  A.  B.  assigned  to  the  trustees  of  his 
marriage  settlement  in  trust  for  the  benefit 
of  his  intended  wife  and  the  children  of  the 
marriage ;  and  he  thereby  covenanted, 
during  his  life,  to  pay  the  premiums,  and 
do  all  other  acts  necessary  to  keep  up  the 
policy.  Afterwards  he  came  by  his  death 
by  a  voluntarv  act  of  his  own,  and  the 
policy  was  held  to  be  thereby  forfeited  : 

Held,  however,  that  the  payments,  &c., 
being  duly  made  up  to  his  death,  his  cove* 
nant  to  the  trustees  was  not  broken,  and  his 
executor  was  not  liable  therefore  for  the 
amount  of  the  policy. 

A.  B.,  by  his  will,  had  also  appointed 
executors,  and  devised  all  his  estate  to  them, 
and  he  then  charged  his  executors  with 
payment  of  his  debts  : 

Held,  that  this  amounts  to  a  charge  of 
the  debts  upon  all  the  estates.  667 

See  MoBTOAOB,  1. 

POSSESSION,  ADVERSE. 
See  Limitations,  Statute  of,  4. 

POWER. 
See  Will,  7. 

Appointment. 

POWER  OF  APPOINTMENT. 
Feme  Covert. 

1.  M.  S.,  a  feme  soky  being  seised  in  fee,  at 
the  will  of  the  lord,  of  certain  copyhold 
lands,  in  contemplation  of  marriage  with 
J.  B.,  surrendered  the  lands  to  the  lord  to 
the  intent  that  he  should  r^rant  them  to 
her  use  until  coverture ;  and  after  coverture, 
to  the  use  of  J.  B.  for  life,  with  remainder 
to  her  use  for  life,  with  remainder  to  the 
use  of  such  child  or  children  of  her  and 
J.  B.,  for  such  estate,  &c.,  and  in  such 
parts,  shares,  and  proportions,  &c.,  as  she, 
the  said  M.,  by  any  deed  or  will,  should 
limit,  devise,  or  appoint : 

Held,  that  although  the  oriffinal  surrender 
contained  no  clause  expressly  empowering 
M.  to  make  an  appointment  during  cover- 
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tore,  yet  that  she  had  power  to  make  such 
appomtment  under  the  terms  of  the  sur- 
render, notwithstanding  her  coyerture,  and 
without  the  concurrence  of  her  hushand. 

Under  a  power  to  appoint  in  favour  of 
her  children  hy  J.  B.,  M.  B.  appointed  the 
lands  to  her  son  J.  J.  B.  in  fee^  after  the 
death  of  her  husband  J.  B^  with  a  certain 
conditional  charge  in  favour  of  one  of  her 
other  sons,  and  with  a  proviso,  that  in  case 
neither  of  the  sons  mentioned  should  be 
living  at  the  death  of  her  husband,  she 
appointed  the  same  lands  to  her  father-in- 
law,  upon  certain  trusts,  in  favour  of  her 
aunts  and  uncles : 

Held,  that  this  latter  part  of  the  appoint- 
ment was  bad  for  excess ;  and  that,  as  the 
estate  of  J.  J.  B.  would  be  &;reater  or  less 
according  to  the  validity  of  tnis  latter  part, 
the  part  of  the  appointment  which  related 
to  him  could  not  be  separated  from  the 
residue,  but  the  whole  appointment  was 
inconsistent  with  the  power,  and  bad.  Doe 
dem.  Blamfidd  v.  Eyre  (G.  P.).  347 

Bxertiise  cf, 

2*  By  a  marriage  settlement  a  term  was 
created,  upon  tnist  to  raise  a  sum  of  1,000/., 
and  upon  the  death  of  the  survivor  of  hus- 
band and  wife,  if  there  should  be  no  issue 
living,  and  to  pay  the  same  to  such  person 
or  persons  as  the  wife,  ^'during  her  cover- 
ture," should  by  deed  or  will  appoint,  and 
in  default  of  appointment^  to  ^'the  execu- 
tors, administrators,  and  assigns'*  of  the 
wife's  mother.  The  wife  did  not  exercise 
her  power  of  appointment  during  that 
coverture.  She  afterwards  married  a  se- 
cond husband,  and  previously  to  her  second 
marriage,  executed  a  deed  purporting  to  be 
an  exercise  of  the  power  of  appointment 
given  to  her  by  the  marriage  settlement. 
After  the  wife's  death,  leaving  issue  by  the 
second  marriage,  it  was  held  that  the 
mother's  executors  were  entitled  to  the 
trust  fund,  as  part  of  her  residuary  estate  ; 
and  that  the  wife  could  not  exercise  the 
power  either  during  widowhood  or  during 
her  second  coverture.  Morris  v.  Hotoes 
(Ld.  Chan.).  365 

See  Limitation,  1. 

POWER  OF  SALE. 

See  M0BTOA.0B,  4. 

PRINCIPAL  AND  SURETY. 

See  Debtor  and  Cbeditob. 

PROBATE. 
See  Yenbob  and  Pubohajbbb,  4. 


QUIA  TIMET. 

Where  gas-works  were  about  to  be  erected  so 


near  to  tiie  plaintiff's  manmnmand  gxoands 
that  it  was  proved  on  the  part  of  die  plain- 
tiff, and  not  denied  on  the  part  of  tiie 
defendants,  that  if  conducted  and  mani^td 
in  tile  ordinary  way,  such  would  be  a  great 
injurr  and  nuisance  to  the  plalntiflF;  but 
the  defendants  having  alleged  that  they 
were  possessed  of  some  peculiar  and  seciet 
procees  not  hitherto  known  and.  used  in 
manufacturing  eas  which  they  intended  to 
adopt,  and  wmcn  they  alleged  would  effeo- 
tually  prevent  any  nuisance  arising  from 
the  intended  gas-works,  the  Court  refused 
to  grant  an  injunetioB  bcdfore  the  hearings 
upon  the  ^[round  that  the  plaintiff  had  not 
yet  sustamed  an  injury.  Whether  gas- 
works can  be  deemed  to  be  legally  a  nui- 
sance ?  Haines  y.  Taylor  (Ld.  Chan.).  575 

QUIT  RENT. 
See  Statute  of  Limitations,  6. 


REMAINDER-MAN. 
See  Waste,  2. 

RENT-CHARGE. 
See  Mabbiaob  Sbttlbment,  2. 

RESIDUARY  ESTATE. 
See  WiLt,  17. 

A  testatrix  gave  to  A.,  B.,  C,  and  D.  certain 
leasehold  property,  upon  trust  to  sell  and 
apply  the  proceeds  to  a  particular  purpose : 
she  gave  tne  residue  of  ner  personal  eslale 
to  the  same  trustees,  upon  trust  for  certain 
charitable  purposes,  and  appointed  £.,  A., 
B.,  C,  and  D.  ner  executors,  to  whom  she 

Save  by  name  unequal  legacies.  The  pio- 
uce  of  the  leasehold  property  proving 
more  than  sufficient  for  the  purpose  to 
which  it  was  to  be  applied,  and  the  testatrix 
being  survived  by  no  person  of  kin  to  her,  it 
was  neld.  in  opposition  to  the  claim  of  tiie 
Grown,  tnat  the  executois  were  beneficially 
entitled  to  the  surplus.  Russell  y.  Clows 
(V.  C.  Bruce).  232 

RESULTING  TRUST. 

oee  WiLii,  90. 

.  REVERSION. 
See  Unoebleasb. 


SALE. 

See  Mobtoaoe,  5. 
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SEPARATE  ESTATE. 

Hie  separate  estate  of  a  married  woman, 
beine  a  creation  of  the  Court  of  Equity, 
will  be  so  dealt  with  and  moulded  in  equity 
as  to  eflPectuate  the  object  of  its  creation, 
which  is,  the  protection  of  the  married 
woman  afl;ainst  the  coercion  and  impor- 
tunity  of  ner  husband.  Thus,  where  agfft 
is  made  to  the  separate  use,  and  an  inten- 
tion by  the  donor  is  indicated,  that  the  feme 
shall  be  restrained  from  anticipation,  it  is 
of  no  importance  in  what  particular  part 
of  the  sentenoe  or  gift  that  intention  be 
shewn,  so  that  it  be  plainly  intended. 

And  the  restriction  against  anticipation 
is  equally  binding,  whether  the  fee-simple 
be  given  to  the  married  woman,  or  only  a 
life  interest,  as  in  either  case  it  operates 
only  during  corerture. 

Where  there  is  a  restriction  or  alienation 
by  a  married  woman  of  her  separate  estate, 
she  cannot  be  deemed  to  exercise  any  will 
of  her  own  during  coverture,  and,  therefore, 
although  she  may  have  been  active  in  pro- 
moting the  transaction  involving  the  total 
or  jpartial  alienation  of  her  interest,  equity 
will  set  it  aside  at  her  instance. 

A  lease  of  such  separate  estate  is  an 
alienation,  pro  tantOy  and  is  invalid  ;  a  party 
helping  a  husband  to  defeat  his  wife's  estate 
will  not  have  his  costs  in  a  suit  by  the  wife 
to  set  aside  a  disposition  by  her  m  contra- 
yention  of  the  clause  against  anticipation. 

The  principle  on  which  equity  deals  with 
the  separate  estate  has  been  so  firmly  settled 
by  Tulla  V.  ArmstroMy  that  it  is  not  now 
to  be  questioned.  Bagg€fU  v.  Meux  (Ld. 
Chan.).  69 

See  Married  Woman,  2. 
Femb  Covert,  1. 

SEPARATION  DEED, 

Ccnstruction  of. 

"By  a  deed  of  separation,  it  was  agreed  between 
husband  and  wife,  that  they  should  live 
separate,  for  their  joint  lives,  and  that  ^  the 
children"  should  live  with  the  wife ;  and 
the  husband  covenanted  to  pay  to  the 
trustees  of  the  deed,  during  his  l^e,  an 
annual  sum  for  the  support  of  the  wife  and 
"  the  children  ;"  the  whole  to  cease  if  the 
wife  and  children  should  all  die  in  his  life- 
time. The  savings  of  the  annuity  in  any 
year,  so  far  as  they  were  not  required  in  a 
subsequent  year,  were  to  be  accumulated 
on  the  trusts  declared  in  respect  of  a  policy 
of  assurance,  which  the  husband  covenanted 
to  effect  on  his  life.  And,  after  reciting 
that  there  were  then  living  five  children,  it 
was  agreed  that,  after  the  death  of  the  wife 
in  the  husband's  lifetime,  a  certain  propor- 
tion of  the  annuity  was  to  be  deducted  ^  for 
each  and  every  of  the  said  five  children" 
yoL.  II. 


then  dead,  or  who  should  afterwards  die  in 
his  lifetime.  The  policy  effected  on  the 
husband's  life  was  then,  by  the  provisions 
of  the  deed,  vested  in  the  trustees,  on  trust, 
during  the  life  of  the  wife,  to  apply  the 
income  of  the  sum  assured  for  tne  same 
purposes  as  the  annuity,  and  after  the  death 
of  tne  survivor  of  husband  and  wife,  "  in 
trust  for  all  and  every  such  child  or  children 
of  the  husband,  on  the  body  of  the  wife 
begotten,  as  should"  attain  21,  &c.  equally, 
with  a  maintenance,  &c.  clause ;  with  re- 
mainder to  the  husband's  executors,  &c.,  in 
default  of  any  child  living  to  attain  a  vested 
interest. 

At  the  date  of  the  deed  there  were  five 
children,  of  whom  two  died  under  age,  and 
without  issue ;  the  other  three  attained  21. 
Twelve  years  after  the  separation,  the  hus- 
band and  wife  were  reconciled,  and  co- 
habited, and  a  siicth  child  was  bom. 

On  the  death  of  the  wife,  who  survived 
the  husband,  the  trust  fund,  which  was 
considerable,  was  claimed  by  the  three  of 
the  five  children  who  attained  21,  or  their 
representatives,  to  tiie  exclusion  of  thesiioth 
child : 

Held,  that  though  the  language  of  the  deed 
was  comprehensive  enough  to  include  the 
sixth  child,  and  though,  subsequent  to  his 
birth,  the  trust  fund  was  conveyed  to  new 
trustees  on  the  trusts  of  the  original  deed, 
yet,  as  it  was  contrary  to  the  whole  scope 
of  the  deed,  and  the  declared  intention  of 
the  parties,  to  include  him,  he  was  not 
entitled  to  any  share.  Hulme  v.  Chitty 
(Rolls).  98 

SETTLEMENT. 

C^use  in  Restraint  of  Marriage. 

A.,  by  an  indenture,  gave  an  annuity  of  40/. 
a  year  to  B.,  a  single  woman,  for  me,  with 
a  proviso  that  in  case  she  married  with  any 
person,  then  that  the  said  annuity  of  40/. 
should,  from  the  date  of  such  marriage,  be 
reduced  down  to  20/.  a  year  only,  to  be 
paid  during  her  life : 

Held,  to  be  within  the  rules  relating  to 

restraint  upon  marrii^,  and  therefore  void 

upon  grounds  of  public  policy.    Grace  v. 

1Vebb{Y.C.oiEiig.\  313 

See  Feme  (jo vert,  1. 

SPECIAL  HEIR. 

See  Statute  op  Limitations,  3. 

SPECIFIC  PERFORMANCE. 

1.  If  an  agreement  is  so  imperfect  or  infirm 
that  the  Court  can  decree  no  substantial 
peiformance  of  the  whole  of  the  terms,- the 
parties  will  be  left  to  pursue  their  legal 
remedies,  and  the  Court  of  Equity  will  not 
interfere :  but  where  there  is  a  plain  and 
2a 


.«*»»?. 


dktinot  negative  agreement  on  t]i«  one  aide, 
and  a  poeitive  agreement  on  the  otlier»  the 
Court  will  not  re&ain  from  eufbrcing  the 
;  n^;ative  agreement  by  injunictiony  because 
there  may  be  some  poutive  stipulations 
which  the  Coiyrt  cannot  enforce  against  the 
plaintifiv 

The  rules  and  principles  b^  which  the 
Court  i»  guided  in  cases  of  specific  perform- 
ance are  not  altogether  co-extensiFe  with 
those  hy  which  the  jurisdictioin  of  zestrain- 
ii^  by  injunction  is  regulated;  and  there 
are  cases  in  which  the  Court  will  grant  an 
injonction  upon  an  agreonent,  in  which  no 
decree  for  a  specific  performance  would  be 
decreed. 

Thus^  where  the  defendant  had  agreed  to 
.  employ  the  plaintiff  as  sole  wholesale  acent 
for  the  sale  of  a  medicinal  oil,  to  allow  him 
a  discount  of  40  per  cent.,  and  to  allow  no 
greater  discount  than  2&  per  cent,  to  any 
other  person,  a  demurrer  to  a  bill  filed  by 
the  plaintiff  for  specific  performance  and 
for  an  injunction^  was  overruled.  Dietrich- 
sen  V.  CMmrn  (Ld.  Chan.).  329 

2»  The  plaintiff,  by  written  contract  with  the 
defendants,  engaged  to  build  a  workhouse  or 
union,  acoording  to  certain  plans  and  spe- 
cifications, for  ^75/.,  which  plans  were  to 
be  furnished  by  certain  architects  therein 
named,  and  the  works  to  be  carried  on 
.  under  the  inspection  of  a  clerk  appointed 
for  that  purpose.  And  it  was  provided 
that  th^  boara  of  guardians,  or  their  ardii- 
tect^  might  direct  any  alterationa  to  be 
made,  which  alterationa  should  not  render 
Yoid  the  contract,  for  which,  upon  valuation 
made,  the  plaintiff  was  to  be  paid  ;  but  that 
no  aU<^ance  was  ia  be  made  to  him  for 
extra  work  unless  the  same  should  have 
been  ordered  in  writing. 

At  the  time  when  the  cimtyact  was  signed, 
and  previous  to  the  ground  being  s^ed 
out,  the  architects  referred  plaintiff  to  a 
block  plan»  butiliverB  alterations  were  made 
by  them  after  tKe  execution  of  the  contract, 
and  whilst  the  land  dtill  remained  unstaked 
out,  by  reason  of  which  alterations  in  the 
said  block  plan,  divtsrsr  alterations  were 
found  to  be  neoetsaiy  in  the  eonstraction  of 
the  work,  and  orders  for  which  were  aocord- 
higlv  given  to  plaintiff  by  the  clerk  of  the 
works,  under  the  direction  of  the  architects. 
In  consequence  of  the  deceptive  character 
of  the  intended  aite^  the  architects,  through 
the  medium  of  the  clerk  of  the  works,  de- 
aired  plaintiff  lo  depart  from  the  original 
.  plfma  m  h^ing  the  foundation,  in  manner 
sketched  out  by  one  of  the  said  architects ; 
but  previous  to  acting  upon  these  instruc- 
tions, plaintiff's  foreman  asked  the  clerk  of 
.  the  works  for  a  written  order  from  the 
architects,  authorising  such  deviation,  when 
the  said  clerk  told  him  that  a  written  au- 
thority w^  not  necessary,  nor  was  it  usual 


under  sui^  drevmstoneea. ^__ 

plaintiff,  <ionc^ving  the  neceaaity  of-^i^^ 
ten  order  had  been  waived,  pi^ioeeded  iri& 
the  work  according  to  tha  new  dir«ctiQni^ 
with  the  knowledge  of  the  arohiteefta  aad  to 
their  satisfaction  ;  idaintiff  always  vmA- 
dering,  and  was  induced,  from  the  ooafcct 
of  the  clerk  and  the  aidiitectsy  to  b<ttevc^ 
that  all  orders  were  given  him  with  ^ 
cognizance  and  by  the  diraotion  of  the  de- 
fendants. 

An  additional  expenae  having  heea  in- 
curred by  these  dev^Ltions  and  demanded 
by  the  plaintiff,  it  wag  by  the  defendanta 
referred  to  the  said  architects,  who  refdaed 
to  certify  for  the  amount,  on  the  ground 
that  plaintiff  had  no  written  authority  for 
such  deviations.  Whereupon  he  filed  hia 
bill  against  the  guardians : 

Held,  that  notwithstanding  tfa^  rule  that 
a^  contract,  when  solemnly  entered  into^  ia 
binding  upon  both  parties,  yet  there  may 
be,  in  equity,  such  a  proceeding  adopted  by 
one  of  the  parties  and  acquiescence  in  the 
other,  as  to  constitute  a  strict  waiver  of 
the  agreement — and,  therefore,  a  demuner 
to  the  biH.  for  want  of  equity,  was  over- 
ruled. Kirh  v.  Gnardiang  of  Bremlm 
^««w(V.C.ofEng.).  "^       ^S 

See  Vendor  and  Purchaseb,  2. 
Lbasb. 

SsTTLEHBfft,  4. 

Vendor  and  PuRcaAs^R,  p.  . 


SPfiCIWC  LEGACY, 

•' 

See  WIt^  15. 

.      STATUTES. 

3^fc4Wm.4,c.27. 
9»  Geo.  8,0.12)8.17. 
39^&40Geo.4>e.fle. 
8&4Wm.4^o.27*     . 
1  &  2  Vict  c.  110. 

2as 

Jll 

/#41 

STATUTE  OF  I^IMITATIONfiL 

See  LrMiTAtioNs,  Statute  or,  'X^ 
Debtor  and  Creditor. 

MOIITOAOE,  2, 

STEANCJER. 

See  Ss9rri.SMSNT,  4^ 

SURVIVOR. 
SeeWii.^8. 

SURVIVORSHIP, 
See  Will,  1. 
Will,  23. 
WxLL».ai. 


TENANT  FOR  LIFE. 
Where  a  testator,  after  giying  serer^l 


i  H  »  K  t. 


«t 


•*  *  ilf^MF-interests  in  a  f\iiii<!,  directed  his  trus- 
-  t^eitb  hold  it  ^for  the  benefit  of  the  execn- 
*   tSri  orftdministrators"  of  one  of  the  tenants 
*  for  Hfe,  a  married  woman,  it  was  held  that 
tii&s  was  an  interest  in  such  tenant  forllfe, 
iHdeh,  on  her  death  in  her  husband's  life- 
time^ passed  to  him  as  part  of  her  estate. 
Atim'n^Crmeral  v.  Malkin  (Ld.  Chan.). 

602 
See  Waste,  1. 
Waste,  2. 

MOKTGAOR,  2. 

Will,  13. 
Will,  lo. 
Will,  26. 

TENANT  IN  CX)MMON. 

See  Will,  0. 

TERM,  OUTSTANDING. 
See  FiKE. 

TITLE,  OBJECTION  TO. 
See  Ykndoa  and  Purchassb,  1, 

TITLE. 
See  Vendor  and  Purchasbr,  3. 
Vendor  and  Purchaser,  4^ 

TRUST. 
Alien, 

1.  R.  P.,  by  his  will,  gave  the  rents  arising 
oat  of  cenlaivi  leatthold  e»tato»  to  four  per- 
sona as  trustees,  durinp^  the  life  of  H.  M., 
who  was  an  alien.  Three  of  them  had, 
during  the  testator's  life,  admitted  that  they 
held  the  rents  in  trust  for  H.  M.,  the  alien  : 

Held,  under  the  circumstanoes  of  tht  oaM, 

their  acknowledgment  did  not  bind  the  four 

•    tnuteea,  and  that  no  laiist  had  been  ettab- 

. .  liahed  against  them,    Bum^y*  Maockmaid 

:^<V.C.ofEng.).  18 

2.  A  trustee  in  aaministering  his  trust  funds 
ia  ieand  ii6fa  t^  i4>oae  coniidQiioe  In  any 
person  into,  whose  possession  the  prepay 
may  dome  to  a  greater  extent  than  necessit;^, 
which  includes  the  ordinary  course  of  husi- 
aess,  requires;  and  therefore,  where  a 
tnutee,  pendixu^  ^  negotiation  for  a  mort- 
gage security,  mid  out  the  fund  in  the  pur- 
chaae  of  Bxehequer  Bills,  and  left  those 
hills  in  the  pofsseasion  of  .the  brokers,  who 
acted  to  some  extent  as  hankers  also,  for 
upwards  of  a  year,  it  -^ras  held  that  the 
trustee  had  made  himself,  responsible  for  a 
loss  sustained  by  the  failure  of  the  brokers, 
who  had  sold  the  Exchequer  Bills  and 
applied  the  produce  to  their  own  purposes. 
MaUkews  v.  Brise  (Ld.  Chan.).  28 

S,  Sir  L.  S.,  by  letter,  directed  his  bankers, 
I.,  F.,  and  Co.,  to  jui-chase  stock  in  the 
public  funds ;  the  funds  when  so  purchased 


to  §tand  in  his  own  name  and  that  of  his 
wife,  L.  J.  C.  S.,  in  trust  for  their  son, 
L.  E.  S.,  then  a  tweWemonth  old.  The 
bankers  accordingly  purchased  the  stock  in 
the  joint  names  of  the  father  and  mo^er, 
and  in  a  correspondence  informed  them 
each  that  thev  had  so  done,  but  that  the 
Bank  of  England  would  take  no  notice  of 
the  trust.  The  father.  Sir  L.  S.,  took  no 
further  proceedings  to  declare  the  trust, 
and  the  dividends  were  re^larly  received 
by  his  bankers  and  credited  to  his  ac- 
count : 

Held,  upon  the  death  of  Sir  L.  S.,  tliat 
the  stock  formed  part  of  his  estate,  and  was 
not  impressed  with  the  character  of  trust 
property.   Sm^h  v.  Ward  (V.  C.  of  Eng.). 

47 

4.  The  law  is  now  clearly  settled,  that  words 
of  recommendation  in  a  will  create  a  trust, 
and  the  Court  will  give  elSect  to  such 
recommendation  without  impairing  the 
gift. 

Therefore,  where  a  testator,  by  his  will, 
after  the  appointment  of  a  testamentaxy 
guardian,  has  recommended  that  the  edu- 
cation of  his  children  should  be  under  the 
care  of  P.,  assisted  by  B.,  the  Court  will 
give  effisct  to  that  recommendation  by  di- 
recting the  children  to  be  under  the  personal 
charge  of  P.  and  B.,  but  will  also  direct 
that  the  testamentary  guardian  shall  have 
constant  access  to  them,  and  that  nothing 
be  done  with  respect  to  the  residence  or 
education  of  the  children  without  his  pie- 
vious  approval.  Knot$  v.  Oo^ee  (Ld.  Chan,). 

506 
See  Limit ATioirs,  1. 

Limitations,  Statittb  op,  2. 

Will,  26. 

TRUSTEE  OP  TERM. 
See  Aunuxtt,  1. 

TRUST,  PRECATORY. 

See  Will,  a. 

TURNPIKE  BONDS, 
See  VoLuiTTART  Sbttlbmbnt. 


UKCKBTAINTY. 
See  Lsasb. 

UNDERLEASE* 

A.  having  a  term  for  twentv-one  years  in 
certain  premises,  demised  all  the  premises 
to  B.  for  the  whole  term,  wanting  one  day ; 
Held,  that  with  reference  to  (J.,  who  had 
an  underlease  for  three  years  from  A.,  B. 
was  an  assignee  of  the  reversion,  wiUiin 
statute  82  Hen.  8,  c.  34,  s.  1. 
Held,  also,  that  the  words  **fiH  armia*'  in 

9.  A  2 


mp«x. 


an  action  of  trespass  do  not  imply  such  a 
degree  of  violence  as  to  be  inconsistent  with 
the  peaceable  entry  of  a  man  who  has  a 
xiffht  to  the  possession  of  the  close  upon 
which  the  trespass  is  alleged  to  be  com- 
mitted.    Wrigkt  V.  Burrcughea  (C.  P.). 

838 


VENDOR  AND  PURCHASER. 

Objections  to  TUie. 

1.  Where  in  an  agreement  for  a  lease,  a  further 
agreement  was  made  for  the  purchase  and 
coBVByanoe  of  the  inheritance,  under  cer- 
tain conditions,  and  the  lessee  agreed,  in 
oase  of  such  purchase  and  conreyaace,  to 
accept  the  vendor's  title  without  dispute ; 
it  was  held  that,  upon  the  lessee's  purchas- 
.ia^  the  inheritance  according  to  the  agree- 
,  jnent,  he  "waa .  precluded  from  raising  an 

objection  to  the  vendor's  title.    JDwl^  v. 
JBarrM  (V.  C.  Bruce),  105 

Specific  Performance, 

2.  A  contract  for  the  purchase  of  a  mortgaged 
estate  was  entered  into  between  the  dmnd- 
aut  and  the  plaintifi^  tlie  mortgagee  (who 
had  a  power  to  sell,.&c.),  and  the  contract 
was  to  be  completed  on  the  29th  of  Septem- 
ber ;  and  it  was  provided  that  the  ecmsyiBy- 
ance  should  be  executed  by  all  requisite 
parties,  and  if  the  plaintiff  should  beunaUe 
to  obtain  their  concurrence,  and  Uie  defend- 
ant should  insist  upon  it^  either  jpaxty 
should  be  at  liberty,  by  notice  in  writing, 
to  rescind  the  contract^  and  ten  days  after 
notice  the  same  should  be  void  ;  and  it  was 
understood  between  the  parties  that  the 
assignees  of  the^  mort^gor,  then  a  bank- 
rupt, were  to  join  in  tne  conveyance.  On 
the  24th  of  Novembei^  the  concurrence  of 
all  the  assignees  was  not  procured,  and 
notice  was  given  by  the  defendant  of  his 
abandoiiunent  of  the  contract.  No.  farther 
step  was  taken  l^y  the  plaintiff  till  long 
after^  and  the  in£eaded  purchase-money, 
being  trust-money,  was  otherwise  invested. 
The  plaintiff  haviog  filed  his  bill  for  specific 
performance^  it  was  dismissed  with  oosts, 
but  without  prejudice  to  his  right  to  bring 
an  action,  if  so  advised. 

The  mort^gee,  with  power  of  sale,  ftc, 
luder  the  circumstances^  was  held  bound 
to  procure  the  execution  of  the  conveyance 
by  the  assignees ;  but  quarts  whether  the 
assignees  were  necessary  panties  to  the  con- 
veyance, if  their  execution  of  it  had-  not 
been  a  term  of  the  agreement  %  Beauon  v, 
Lamh  (Rolls).  120 

d.  A  purchaser,  under  an  agreement,  entered 
into  possession  and  into  receipt  of  the  rents 
and  profits  of  certain  messuages  and  pre- 
mises in  the  year  18279  without  prejudice 
as  to  any  question  of  title.    After  the  deli- 


very of  the  abetract,  the  purchaser  took 
objections  to  the  title,  and  oy  reason  of  a 
party  necessary  to  the  conveyance  bein^  a 
minor,  the  conveyance  was  postponed.  The 
purchaser  remained  in  possession  down  t^ 
the  time  of  filing  the  bill,  performing  cer- 
tain acts  of  owner^ip,  aud  still  onWing 
objections  to  the  tHle.  Upon  motion  of  the 
vendor,  in  a  suit  for  specinc  performance^ 

Held,  that  the  defendant  "ought  to  pay 
the  purchase-money  into  court,  with  m- 
terest  after  the  usual  rate  of  4/.  per  cent 
Adams  v.  Heatheote  (V.  C.  of  Eng.).      226 

TiUe. 

^.  Where  a  suit  was  instituted  by  a  ptcrcfaaaer 
to  compel  the  specific  performance  of  a 
oontraot  for  sale  to  him  of  personal  pro- 
perty, and  the  purchaser  objected  to  the 
title  that  the  chain  of  representation  was 
not  complete,  inasmuch  as  the  will  of  a  tes- 
tator to  whom  the  property  had  belonged 
was  proved  by  his  executors  in  the  Prero- 
gative Court)  but  that  the  will  of  the  sur- 
viving executor  was  proved  in  a  Diocesan 
CouT^  the  vendor  deriving  his  title  imme- 
diately from  th«  executors  of  the  survivix^ 
executor  of  <he  original  testator— the  Court 
declined  to  comp^  the  purchaser  to  com- 
plete or  the  vencfor  to  prove  the  win  in  tiie 
Prerogative  Court,  but  dismissed  the  biD, 
without  costs^  and  without  prejudice  to  an 

.  action,     WilHams  v.  Bland  (V.  C.  Bruce). 

$.  Plamiiff,  a  young  n^an  of  nervmis  tezn|)eti- 

.  meat,  aifeinff  from  habits  of  hitoxicaEtidn, 

and  MturaUv  of  weak  in1«llect,  had  been 

tod  by  defendant  (under  whose  care  he  had 

'  placed  himself  for  the  sak^  of  studyinqgibr 

a€>mnan  diploma)  to  purdiase  l£e  stock 

•in  trade,  the*  ieoae  of  house,  'ftc,  the  pro- 

-  pn^of  deliftudant,  and  to  si^  a  warriint 

■  of  attdmey,  -and  transfer  a  mm  tif  ^tock 

•  into  the  name  of  such  deltMoidant,  as  a  ce/n- 

•fllden&tion  for  the  Same.    !f o  pteper  penifn 

had  vaikwd  the  «tooky  nether  was  tiiere  any 

!  finend  to  advise  wU^  plaintiff  as  to  the  «tep 

he  was  taking.    The  price  demscndell  f6r 

the  stook  in  trade  was  exot^itant,  and'  no 

mention  was  made  in  th«  agreanent  aiS  to 

thegood  will  of  the  business : 

£teld,  that,-  under  the  oircumstaxnoes^-fbe 
agreement  nnwt  be  set  aside,  and  tl^  slock 
and  dividends  (agaimtthe  sale  of  which  an 
iviimetion  had  issued)  re-transferred  -Mto 
the  name  of  the  plaintiff.  Peaeod  t. 
Kemm  (V.  C.  of  Bng.).  879 

Spmfic  Pevfammm^MiaU. 

6.  T.  C,  an  insolvent  debtor,  behi^  entffled, 
-  in  right  of  his  wife,  during  their  joint  HveB, 
to  an  estate  in  possession  in  certain  lands 
and  hereditaments  of  considerable  valii% 
the  creditors'  assignees  entered  into  a  con- 
tract with  L.  M.  for  the  pmchaae  thereof 


i^^jyz^K 


«r> 


fttihepiiceQrMBKifdMOeL  UlLpvo- 
,  posed  at  the  same  time  to  purckMe  the 
residue  of  the  lif^-intereBt  of  T.  C.'s  wile, 
ia  case  ahe  survived^  and  both  pumhmrn 
were  to  form  one  entire  eoniraet.  Bv  the 
deed  of  arrangemeiit^  it  was  etipulatecf  tl»t 
the  assigBeea  should  put  ttp  the  pn^^eiiy  to 
sale  by  aactionypursaaat  to  the  statute; 
that  L.  M.  should  attend,  and  bid  the  man 
of  35,000;. ;  that  if  L.  M.  shoold  Md  up  to 
the  sum  of  35,000/..,  or  any  higher  sniii^  aftd 
there  should  be  no  biffher  bidding,,  then  the 
estate  was  to  be  knodced  down  to  him  at 
the  sum  of  35,000/. ;  but  if  the  sum  of 
35,000/.  should  not  be  the  highest  bidding, 
and  L.  M.  should  not  think  fit  to  make  any 
higher  bidding,  then  the  estate  was  not  to 
be  knocked  down  to  himyaad  he  slMmld 
not  be  bound  by  the  eontraet ;  that  if  the 
nun  of  35,000^  i^oald  not  be  the  higkest 
bidding,  the  deed  should  thereupon  beoone 
nmll  and  Toid— biity  howisTev,  at  the  option 
of  L.  M. ;  and  that  L.  M.  was  not  to  be 
bound  by  the  partieulairs  aad  eonditieiis  of 
sale  differing  in  any  nmeat  from  the  tems 
and  conditioas  eoatainea  ia  the  deed,  unless 
signed  by  him  or  his  solicitor  prsvionsiy  to 
thesale.  ThepiopertywaBa«c«rdi]iglyMt 
up  to  sale  by  aaetioa,  which  was  stilted  in 
the  particulanof  saleto  be  withovt  leaervte, 
the  particulais  of  sale  beina  approtvd  hy 
L.  M.'8  counsel.  At  the  sale  se?«vai  m- 
dings  were  made  oa  behalf  of  L.  M^  and  to 
8  larger  amount  than  SSfiiM.;  vat  the 
prop^^  waanltimateiy  knooked  dsfwa  to 
W.,theag«Btof  F^atdiesiim«fM>,6M/. 
Before  Ihe  completion  of  the  poraiase, 
T.  C.  died.  In  a  salt  for  apeelfle  p«foMi- 
ance  of  the  cmtraeli 

Held,  that  wUle  the  deed  of  amBmament 
was  in  force,  the  sale  ought  not  to  hare 
been  proposed  to  be  made  without  resenre ; 
that  tibe  agreement  in  effMt  amonnted  ti»  m 
reserved  bidding;  thafti  ia  the  oidinary 
sense  of  a  lesewaUan  cf  tii»  estete  to  the 
vcndorsy  for  the  pmrpeae  of  » tumik,  there 
was  ne  reserrcL  inaamswh  as  the  estate  was 
to  be  soldat  all  cTents  to  L.  M.  or  acne  one 
else ;  but  that  there  was  a  leeeyve  in  an- 
other senses  meaning  a  naevted  Uddingor 
n  reeerrataon  of  a<  light  to  the  vendom^  or  a 
person  contracting  with  themy  to  make  a 
bidding  to  enhance  or  keep  up  the  pi&oe,  or 
prevent  a  sale  at  less  th«i  a  eartam  sum ; 
and  that,  therefore^  the  purchaaer  w»  not 
bound  to  complete  his  contract. 

The  uurchaseTy  having  by  his  answer 
denied  tne  agency  of  W.,  but  having  at  tiie 
hearing  adnntted  it^  was  oidered  to  ]}ay  so 
much  of  the  costs  aa  was  thereby  eoeasi^med. 

VESl^D  INTEREST* 
See  WxxA»  31« 


VB8TING. 

See  Will,  23. 

VESTING,  PERIOD  OF. 
See  Will,  14. 
Will,  22. 

VI  ET  ARMIS. 
See  UnnEALBASB. 

VOLUNTARY  SETTLEMENT. 

A«  L.,  by  n  voluntaiy  deed,  made  an  assign- 
mnxt  of  certain  turnpike  bonds  and  sihaaes 
in  ceitain  publfe  companies  to  a  tmslee^lds 
exaontorsy  administnior^  and  assignsy  i|q^n 
trusty  for  himaetf,  A.  L.,  and  his 
doring  his  lile^  and  as  ho  should  ap 
and  uk  delaalt  of  snoh  appointnienty  ami  so 
fisras  it  should  not  extend,  after  thedeosMe 
of  the  said  A.  Ly  upon  tnulyfor  the  benefit 
of  hio  great  nenliew.  A.  L.  then  delivwad 
the  trustee  the  bonds  said  share  oertiflenUa, 
which  continued  in  the  tnuteei^s  iiiiasnaiun ; 
bat  the  settlor  took  no  further  stqpe  Ibr 
tnnaferring  such  bonds  or  shams,  or  00m- 
plelmg  the  assignusnt  A.  L.,  the  setfloTy 
died  in  1840.  It  appeared  tnin  thn  xqKnt 
of  the  Master,  to  whom  the  cause  stood 
lelened,  tlutt  the  deed  did  not  effeoiaally 
ttnnsfar  the  property : 

Held,  that  nothing  passed  by  the  deed, 
and  that  thesefore  tiie  personal  rspressiiCn- 
tiree  of  A.  L.  were  entttied  to  the  proportsr. 
Sutler.  £m$(Y.  a  9i^Dg.).  194^ 


WARREN. 
See  Gaant. 

WASTE. 

L  The  late  Dnked  Leeds  waa  tenant  for  me^ 
wslhont  impaa^ment  of  wastes  of  seiKisal 
estates  (indoding  a  nMnision*]MNise,  or 
family  xesidsnee^  and  a  eastte,  idtunte 
many  milss  apart  from  each  other),  m- 
nuMidsrtolttaftist  and  other  sons  intaU 
nale.  The  dnko  in  the  year  1800^  for  pru- 
dential reasons,  as  it  was  alkajed,  puBed 
down  the  inansion4urass,  and  converted 
tfaa  demesne  into  a  farm,  and  cut  down 
mmdi  eanamantal  timber  and  srowing  trees. 
The  dnfae's  eldest  sod,  the  pk^tiff,  coming 
of  age  on  the  2lst  of  M&j,  1811)1,  and 
residmg  at  that  time  abroad  with  his  Isthsi^ 
axeonted,  in  oeo^nnetion  with  his  fisther, 
oertain  indentures  creating  a  tenant  to 
tiiejpnsetjM,  fSor  the  purpose  of  sufiering 
oaaunon  recoveries^  whicn  were  afterwards 
duly  snfiesed,  and  certain  uses  declared, 
resswing  a  joint  power  of  appointment  to 
his  father^  the  late  doke^  and  the  pUuntifF. 


'4f8: 


muBx 


Seteral  mortfltges  woM  made  by- them  be- 
tween tile  date  of  the  reooveries  ansd  the 
year  1828,  in  exercue  a£  their  joint  ^owers^ 
whereby  the  eum  of  25/)00iL  was  raiaed  on 
behalf  of  the  late  doke^  and  7>000^.  for  the 
benefit  of  the  phiintiff,  in  purchasing  him  a 
commission  in  liie  army. 

Di^vtea  having  arisen  in.  1828  between 
the  plaiatiffand  the  late  d«ke,  relative  to  a 
re-^ttlement  of  the  estates,  various  propo- 
sals and  coujBtexwproposals  were  made  on 
behalf  of  each  ptfty  until  1885,  when  all 
negoiiatione  ceased ;  but  it  appeared  that, 
idthouch  during  the  period  of  such  n^gotia* 
tiona  the  plaintiff  made  no  speoifio  citAm 
against  his  father  during  his  lifetime,  yet 
he  uxged  the  cuouflastanoe  of  the  waste  as  a 
matter  to  be  taJcen  into  consideration  in 
canrying  out  the  proposals  of  the  re->settle- 
snnt,  which  d&d  not,  however,  take  pkce. 

The  kte  duke  died  in  <the  year  1838, 
having,  by  his  will,  given  awav  from  th^ 

Slaintiff  every  thinfi[  over  which  he  had  a 
isposinji^  power,  hereupon  he  filed  his 
bill  against  the  lepresentataves  of  the  late 
duke  and  those  cudmiag  under  his  will, 
praying  compensation  out  of  hia  real  or 
personu  estates: 

Held,  that  the  lapse,  of  time  and  non- 
daim  was  no  answer  toihe  hill,  and  that 
the  most  fit  time  for  the  xemainder'^BAn  to 
make  the  claim  was  upon  the  death  of  the 
tenant  for  life.  Xhdfe  of  Zeedi  v.  Lord  Am* 
henftly.C.ofEng.).  264 

2.  A  tenant  for  life,  without  impoaehmsnt  ^f 
waste,  has  no  right  to  pull  down  a  manaLon*- 
house,  or  do  any  other  act  of  equitable 
waste,  whatever  may  his  opinion  of  such 
acts  as  being  jtldiefeus  for  the  family,  and 
for  the  general  benefit  of  the  propcvty  ;  and 
the  remaindeor-man  will  be  entitled  to  be  re- 
imbursed the  proceeds  of  that  eqsntablie 
waste.  Nor  is  mere  lufoe  of  tfane  a  bar  to 
the  remainder-man's  remedy  against  thie 
estate  of  the  tenant  iifi^  )ifB>  where  ^byrefe^ 
rence  to  the  situation  and  <rin»imstanoee  of 
tile  parties  the  d^r  Ib  aocoimted  f  ot;  DuMe 
i>/Leedsr;LardA^nherst  (Ld.  Chan.).  467 

8.  Certain  estates  were  conveyed  to  txustees 
in  strict  settlement^  without  impeachment 
of  waste,  provided  h  were  committed  with 
the  consent  of  tiie  tenant  for  life,  who  was 
empowered  to  grant iiaUding^leases. 

The  tenant  for  life  had  puHed  down  the 
mansion-house^  which  stood  .upon  one  of 
the  estates  convey  ed|  and  erected  a  mansion- 
bouse  on  another  part  of  the  property; 
situate  at  8. ;  and  had  felled  a  nttmner  of 
omame»tai  trees  belion^ng  to  the  former 
house.  The  Court  restBainea  him  from  com- 
mitting further  waste  in  cutting  down  the 
trees,  notwithstandingan  allegatiosi  thai  they 
were^  if  left  slandmg^  liable  to  be  injured 
by  certain  copper*works  in  ths  vicinity. 
Morris  v.  Morns  (V.  C.  of  En^.  >.  =     619 


4.  Wh«e  th»  litfler  to  Uie  eaUte  alkiQad  :.«t  be 
wasted  Is  in  disppts^  the  Co«xt  <d  £x- 
di0i)[uer  win  not  interfere  as  a  ooiiit  of 
equity  in  revenue  mattesrs  by  injunati«a  to 
restrain  a  person  from  outtiag  undcarwood, 
4kc<  in  a  foKst^  unless  it  be  shewn  thai  irre- 
parable injurr  will  zesult,  eapeeiaUy .  wftm 
defendant  and  his  predeosssors  have  boeii  in 
the  habit  for  twenty  years  of  cutting  under- 
wood at  certain  seasons,  Attom^-Gmpral 
V.  Hallett  r£3LC.>  .655 

SeeFBBBHOLD,  2. 

Mabrivd  Wokan,  Z, 

WILL. 

JSartivorskip, 

1.  E.  W.,  a  testatrix,  by  her  will,  gave  a  sum 
of  money  after  the  decease  of  J.  W.,  to  be 
ecjually  divided  among  the  five  daughters 
ot  B.,  and  added  the  following  proviso  :— 
^<  If  any  of  the  said  daughters  should  die  in 
the  lifetime  of  J.  W.,  leaving  lawful  issuc^ 
then  my  will  i&  that  the  resj^ctive  issue  of 
such  deceased  daughters  shsil  have  equaUj 
divided  among  H&m  their  mother's  share; 
but  in  case  any  of  the  said  daughters  of  B. 
should  die  durix^g  the  lifetime  of  J.  IT., 
without  lawful  issue,  that  then  the.  said 
sum  shall  be.  equally  divided,  share  and 
share  alike^  among  the  surviving  sud 
daughters."  . 

Three  of  B.'8  daughters  died  In  the.  Ufa- 
tune,  of  the  testatrix,  two  after  her  dec^aas^ 
but  only  oi^e  of  tb/em  leaving  issue., ,  On 
the  death  of  J.  W.,  the  tenant  for  Ufe^ 

Held,  that  the  issue  took  one-fifUv  <mlj 
of  the  whole  f  unSd,  and  that  there  was  an  in- 
test^y  to  fourth-fifths  thereof.  fVatsm 
v*  JSnfikmd  (V.  C.  of  Eng.).  16 

Ccmtructicn, 

2.  The  trusttaes.  under  a  settlement  wara  in- 
vested with  real  estates  upon  traa^  miet  a 
certain  «visn1y  to.  sett  and  mvest,  and  stand 
possessed  for  the  absolute  benefit  of  W*  D., 

.  and  S.  hii  wife;  W.  D.,  after  the  dea^  of 
S.  his  wife,  and  by  the  advice  of  hi§.^lici- 
tor,  obtained  from  the  latter  pOSsrasion  of 
the  title-deed*  renting  to  the  trust  estates : 

Held,  ^t  Uns  amounted  to  a  conversion 
into  real  estate* 

W.  D.,  by  his  wilL  bequeathed  ail  his 
personal  property,  subject  to  the  payment 
of  his  debts,  funeral  and  testamentary  ex- 
penses, and  charged  hSs  freehold  e^tes 
with  the  payment  of  certain  annuitdea  and 


^  that  the  personal  estate  became  lia- 
ble to  the  payment  of  the  annuities  and 
legacies  also.  JDames  v.  Askford  (Y.  C.  of 
Eng.),  .    25 

Precatory  Thut— Legacy  duty, 
3.  Where  a  testator  i»A  given  bend^ts  which 
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9te  in  terms  absolute,  and  then  adds  s  ^  re-' 
commendation"  as  to  the  particular  mode 
in  whish  the  benefits  so  given  are  to  be  ulti- 
mately disposed  of,  tMt  has  been  deter- 
mined  by  repeated  decisions  to  constitute  a 
)^i«catorT  trust,  unless  the  word  *^  reeom- 
mend"  be  oontn^ed  by  the  context  of  the 
wUL  But  as  that  eenstruction  commonly 
'  defeats  the  testatot^s  intentions,  that  doc^ 
trine  will  not  be  carried  beyond  the  limits 
assigned  it  by  decided  cases. 

Therefore,  where  a  testator  gave  to  his 
wife  a  sum  olmoneVj  ^  to  bie  appropriated 
as  she  pleases,"  and  then  adds,  *'  however, 
I  recommend  her''  to  dispose  of  it  to  parti* 
cular  persons  in  defined  proportions,  it  was 
held,  that  the  only  way  to  reconcile  those 
passages  was  to  nold  that  he  gave  the 
legacy  to  her  to  dispose  of  it  as  she  pleased, 
and  that  the  superadded  recommendation 
was  a  suggestion  only,  and  not  intended  to 
be  a  bindmfi^  trust :  that  it  came  within  the 
principle  of  the  decision  in  MeredUk  v» 
Jleneaffe.     White  v.  Driggs  (Ld.  Chan.).  63 

A»  A  testator,  by  a  codicil  to  his  will,  gave 
legacies  of  500/.  each  to  four  (naming  them) 
of  the  grandchilden  of  one  of  his  brothers^ 
and  then  proceeded  as  follows :  "  Item,  I 

"  '  direct  my  executors  to  pay  by  and  out  of 
my  personal  estate  exclusively,  the  sum  of 
500^  apiece  to  each  child  that  may  be  bom 
to  either  of  the  children  of  either  of  my 

'•'^  brothers,  lawfully  begotten,  to  he  paid  to 
each  of  them  on  his  or  her  attaininc;  the  age 

'  '  of  twenty-one  years,  without  benefit  of  sur- 

.'  yivorship."  At  the  date  of  the  codicil,  and 
of  the  testator's  death,  there  were  other 
grandchildren  of  the  testator's  brothers  be- 
sides the  plainti£^  and  also  various  chil- 
dren of  the  testator's  brothers,  and  the  testsr 
tor  was  survived  by  one  at  least-  of  his 
brothers : 
Held,  that  tho  four  mndehiidren  who 
/ '  were  named  in  the  codicil  were  not  entitled 
to  double  legacies.  Early  r.  Benbow  (V.  C. 
Bruce).  61 

6.  A  testator  gave  and  devised  as  follows : 
^  I  nve  and  bequeath  in  trust  to  my  brother 
^  £.  iSe  remainder  of  my  property,  of  what- 
soever Icind,  to  asfflst  him  to  briuff  up,  to 
educate,  and  provide  for  the  children  of 
my  late  brother,  that  is  to  nephews,  G.,  £», 
.'  B.^  and  J.  When  my  youngest  nephew  at- 
tams  the  affe  of  twenty-one  yescrs,  it  is  my 
win  that  aU  my  nroperty  be  e^^uaily  divided 
amongst  my  nepnews,  or  their  lawful  issue, 
share  and  share  alike."  The  teatator^s 
nephew  E.  died  an  infant,  unmarried,  and 
without  issue,  before  his  brother  J.,  the 
youngest  nephew  of  the  testator,  attained 
the  age  of  twenty-<nie : 


Held,  thai  IL,  the  testotox^s  brother,  took 
the  legal  estate  in  fee  with  the  trust  at- 
tache^ and  thai  the  surviving  nephew  £. 
took  a  vested  estate  in  tail.  Fari»  v. 
JSMght  (Y.  C.  of  Eng.).  66 

ConOrucUovL 

6.  T.  M.  by  his  will  gave  to  his  five  daugh- 
ters, M.,  S.,  £.,  J<,  and  0*,  a  sum  of  money^ 
and  directed  the  interest  to  be  paid  to  them 
in  equal  parts  or  shares  during  their  lives, 
and  the  principal  to  be  vested  m  the  funds, 
in  trust  for  them,  or  the  suwiyors  or  sur- 
viyoT  of  them  :  iher  their  deaths  the  prin- 
cipal in  equal  parts  to  the  surviving  diil- 
dren  as  they  should  arrive  at  the  age  of 
twenty-one.  £.,  one  of  the  daughters,  died 
without  having  been  married : 

Held,  that  tiie  dmif;ht6rs  who  svrrived 
took  the  wholto  for  their  fives,  as  tenaniB  in 
common.    Menton  v.  Cave  (V.  C.  of  Eng.)* 

78 

Power — Publication. 

7.  A  will  being  made  under  the  terms  of  a 
power  which  required  that  it  should  be 
published  and  attested: 

Held,  that  ^^  We,  the  undersigned,  attest 
to  have  seen  the  above  testator  sign  Uie 
aboye  will,"  amounted  to  a  sufficient  attes- 
tation.    Barthokmew  y. (V.  a  of 

Eng.).  82 

Constructhm* 

8«  A  testatrix  jttrve  the  residue  ef  her  pro- 
perty to  A.  B.  and  C.  D.,  <' equally  to  be 
divided  between  them  in  ease  they  were 
both  living  at  the  time  of  her  decease ; 
but  if  either  of  tiiem  should  happen  to  die 
before  her,  or  at  any  time  after  without 
issue,  then  she  gave»  devised,  and  be- 
queathed the  share  of  him  or  her  so  dying, 
and  without  issue,  to  the  survivor  of  than  •, 
A*  B.  and  C*  D.  survived  the  testatrix ; 
A.  B.  never  had  any  issue,  and  died  leaving 
C*  D.  surviving :   . 

Held,  that  C.  D.  was,  in  the  events  ^inhich 
had  happened,  entitkd  to  the  whole  resi- 
due. lUrvMrv.jFVaeiptfoft  (V.C.Bruce).  64 

ConeUrucUon^fU^'est  oraLegfuy, 

9.  The  rule  is,  thai  where  a  Imejr  is  given, 
nayaUe  at  a  fViture  darf,  it  shall  not  carry 
interest  till  the  day  of  payment  azrives. 

The  exception  te  the  rule  is  where  a 
parent  gives  a  legacy  to  his  ehild,  payable 
at  a  future  day ;  i6or  in  that  case,  interest 
is  allowed  on  cbs  kguoy,  whether  vested  or 
not  vested,  on  this  presumptkm  that  the 
parent  did  not  mean  to  leave  the  child  un- 
provided for  till  the  payment  of  the  Idflacy. 

But  if  the  parent  has  provided  mr  the 
child's  maintenance  out  of  another  fund, 
then  the  rule  is  the  same  as  in  the  case  of 
a  stranger* 
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Where,  iSmaOm,  $.  fiAer  dnriaed  toU 
ioB  eldest  soil  ia  tail  oertaan  w^sIuMb,  and 
.  gftve  him  » legmr  «f  owiwdwablc  laoitnt, 
and  then  beqneaiaed  tbe  nsidiM  of  his  real 
and  personal  estate  to  tnisteeSy  for  tiie  bane- 
fit  of  his  younger  children  on  attaining  the 
affe  of  21,  with  a  ^ift  over  (in  case  of  none 
of  tiie  younger  cmldren  liyiag  to  take  aa 
absolmte  interest)  to  his  eldrat  son;  and 
vdireeted  his  truabaes  to  pay  auoh  siuaa  as 
they  might  think  necessary  for  the  mainte- 
jumeSy  &c.  of  ^'  his  said  "  cMI^md,  and  for 
placing  them  oui  in  such  i»«f  essioDs  or  Imsi 
Bess  as  it  might  be  tiionght  adriBabk^ — ^it 
was  held  that  the  eldest  son  was  not  entiitled 
to  interest  on  his  legacy  for  his  maintenaBce, 
but  only  to  mamtenance  out  of  the  geBeral 
estate  like  the  othur  ohildrmi.  £imm>an 
T.  JS^edhmn  (Bolls).  86 

Deed  inter  vivos, 

10.  It  is  no  objection  to  the  validity  of  a 
document  purporting  to  be  a  will,  that  it 
also  contains  words  carrying  a  present 
interest.    Thwefarey 

Where  the  owner  of  a  freehold  house  in 
England  executed  abroad  a  document^  in 
which^  after  appointing  his  mother  his 
attorney  to  take  Uie  rents  of  his  hmise,  and 
to  retain  the  proceeds  for  her  own  use^  he 
«<mtinued  thus, — ^  In  the  event  of  my 
death,  I  do  hereby  assign  and  deliver  to 
the  said  Elizabeth  Cross  the  sole  claim  to 
the  above-mentioned  property,  to  be  held 
by  her  during  her  life,  and  disposed  of  by 
her  as  she  may  deem  proper  at  the  time  of 
her  death," 

field,  that  this  was  a  vatid  will  Doe 
dem.  Cross  v.  Chnoss  (Q^  B.).  127 

ConsintcUon. 

11.  A  testator  gave  all  hae  inal  and  personal 
estate  to  trustees,  upon  trast  to  permit  his 
wife  to  receive  the  rents  and  profits  thereof 
4saittg  her  life,  or  otherwke,  with  her  con- 
sent^  to  sell  the  said  estates,  and  invest  the 
p«rchase-nioaey,acLd  pay  thieinterest  thereof 
to  his  wife  for  her  life  ;  and  after  her  death, 
upon  trust,  that  his  said  trustees,  or  the 
survivor  of  them,  or  the  heirs,  executors,  or 
administrators  of  such  survivor,  ^ould  pay 
to  A.  the  sum  of  50/^  and  to  B.  the  sum  of 
60/. ;  and  also  that  his  said  trustees,  or  the 
survivor  of  them,  or  tiiie  heirs,  executors, 
administrators,  or  assigns  of  such  survivor, 
should  divide  the  residue  of  the  monev  to 
arise,  and  which  should  be  received  aoTsx 
his  said  real  and  personal  estates,  unto  and 
equally  between  all  and  every  his  nephews 
and  meoes  who  shall  be  living  at  the  de- 
cease of  his  said  wife.  No  sale  of  the  real 
estate  was  made  durins  the  lifetime  of  the 
'mfe,  and  it  was  held  that  the  nephews  and 
nieces  were  entitled,  after  her  decease,  to 
have  the  estate  sold,  and  the  produce  divided 
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12.  P.  B.  by  his  will  gave  his  freehold,  copy- 
hold, and  leasehold  estates,  and  all  ms 
estates  in  the  funds  of  England,  to  E.  B.  for 
life ;  remainder  to  the  first  and  other  sons 
of  the  said  E.  B.  severally  and  successiviely 
in  tail  male ;  remainder  in  like  manner  to 
C.  B.  in  strict  settlement  in  tali  nude ; 
remainder  also  to  B.  B.  in  strict  settlement 
in  tail  male ;  and  for  default  of  such  issu^ 
the  testator  gave  and  devised  die  same 
to  his  own  right  heirs  for  ever.  The 
testator  also  gave  to  his  trustees  and 
executors  a  power,  with  the  consent  of 
the  person  in  possession,  to  lay  out  and 
invest  the  residue  and  surplus  of  his 
said  personal  estate  in  the  purchase  of 
freehold  messuages,  &c.  in  England,  to 
settle  the  same,  when  purchase<l,  to  the 
same  uses  as  the  other  estates  so  settled  as 
aforesaid.  E.  B.  and  C.  B.  both  died  in 
the  lifetime  of  the  testator  without  issoe ; 
but  R.  B.,  the  devisee  for  life  and  the  tes- 
tator's heir-at-law,  survived  him.  Upon  a 
bill  filed  bv  the  representatives  of  the  tes- 
tator's sole  next  of  kin,  praying  to  be 
entitled  to  all  the  personal  proper^  which 
belonged  to  the  testator  at  his  cfealn. 

Held,  that  the  testator's  heir-at-law,  and 
not  his  next  of  kin,  was  entitled  to  the 
personal  property  under  the  bequest  •  to 
my  own  right  heirs  for  ever.**  De  Be&taoir 
V.  De  Beauvoir  (V.  C.  of  Eng.).  146 

Construction — Charify^-J^ortmam. 

Id.  The  testator  in  the  canse,  alter  dwaeUng 
the  payment  of  his  debts,  gave  cestam  sanu 
to  his  executors  in  trust  for  certain  chari- 
ties; and  then,  after  making  a  specific 
bequest,  he  gave  all  the  rest  and  resiome  of 
his  real  and  personal  estate  to  his  executon 
in  trust,  to  invest  all  such  moneys  as  ahoold 
be  uninvested  at  his  death,  and  also  all  the 
mortgages,  shares,  &c.  '^  that  eould  be 
immediately  sold  without  disadvantage^ 
and  otherwise,  as  soon  as  may  be,  in  such 
manner,  wheUier  in  the  purchase  of  lanihL 
as  tliey  shall  judge  most  advantageous  and 
convenient  to  the  estates  I  already  poa- 
sess;"  and  he  directed  his  executors  to 
receive  l^e  interest^  rents^  and  pkofifes 
yearly  or  half-yearly  arising  from  ailhis 
real  and  personal  (until  converted  into  wai) 
property,  and,  aiter  deducting  expenses^ 
to  pay  over  the  residue  to  Mrs.  P.  f ov  Mfe ; 
ana  after  her  decease,  &c.  The  pim  |per- 
sonalty  was  not  sufficient  to  pavdl.ihe 
legacies ;  and  there  was  a  delay  of  fo«r  or 
five  years  in  oonvMting  the  personalty  t 

Held,  that  the  shares  of  the  teetater  in 
the   Liverpool  Gas  Light  Compsiij  snd 
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iaoorpontod  by 
.  Aot  of  PurUament  or  Mft^  but  by  the  eon- 
fltitotion  of  whtoh  the  skares  wore  made 
pmmmaX  oBtate^  and  ia  darolTo  aa  aach, 
irara  api^cable  for  tha  purpoae  of  paying 
iha  dbarity  legacies,  and  did  not  come 
williiii  the  Mortxaain  Act. 

Held  aiao,  that  Mrs.  P.,  the  teviant  for 
life^  waa  entitled  to  tiie  income  of  the  resi- 
dnary  estate  in  specie,  tili  conrersion. 
/^Ufiif  V.  Parker  (M.  R.).  157 

ChmtrucUon* 

M.  T.  A«,  by  his  will,  gare  certain  property 
ta  such  of  the  children  of  his  sisters  as 
xnis^t  be  living  at  the  decease  of  his  wife, 
and  the  issue  of  such  of  them  as  might  be 
flien  dead,  in  equal  shares  and  proportions; 
a«ch  issue  respectively,  howcTer,  only  to 
take  and  be  entitled  to  the  share  or  shares 
wiiich  his,  her,  or  their  parent  or  parents 
would  have  been  entitled  unto  and  taken 
if  living.  Some  of  the  children  of  the  sis* 
ters  died  leaving  issue,  which  issue  also 
died  in  the  lifetime  of  the  tenant  lor  life: 

Held,  that  such  issue  took  vested  inte- 
rests. l^onY.  Coward  {Y.C.  of  Eng.y  215 

15.  A  testatrix,  by  her  will,  gave  her  resi- 
duary property,  consistiiu',  among  other 
things,  of  certain  leaseholds,  in  trust  for 
her  dsnghter,  A.  C,  for  life,  with  particu- 
lar dilutions  respecting  the  comiovt  and 
happiness  of  A.  C.,  witii  remainder  over 
to  J.  C,  his  executors,  &c.,  subject  to  the 
payinent  of  annuities  and  legacies : 

Held,  under  the  peculiar  ciroumatances 
of  the  case,  that  A.  C.  was  not  entitled  to 
enjoy  the  leaseholds  as  a  specific  gift,  but 
that  they  ought  to  be  sold,  and  tiie  produce 
tharaof  invested.  Okamber$  v.  dhambers 
<V.C.of  Eng.).  228 

16.  Upon  the  following  bequest — **  To  my 
beloved  wife  I  give  all  my  interest  in  my 
house  at  Lavender-hilL  the  furniture, 
books,  picturee^  wines,  «c.  &c.'* — it  was 
held  tnat  the  giffc  was  not  confined  to  the 
fdmiture  and  other  articles  in  the  house  at 
Lavender-hill  at  the  time  of  the  testator's 
death.     Narris  v.  Norris  (V.  C.  Bruce), 

238 
CanarueUan. 

17*  A  testator  gave  to  A.  K,  a  married  wo- 
man, «n  aanual  sum  of  200/.  for  life,  for 
her  separate  nee ;  and  after  her  decease,  he 
Mtve  the  sum  of  6,666^  19s.  4d.  Three  per 
Oeni.  Consolidated  Bank  Annuities,  to  be 
divided  equsAlv  among  sneh  of  her  children 
aa  should  attam  the  age  of  iwentv-one  years. 

.  A*  B.  survived  the  t^lator,  and  died  leav- 
ing six  children,  five  only  of  whom  had 
then  attained  twenty-one : 
Held,  that  the  cUvidenda  on  the  sixth 


part  of  the  eaid  Bank  Auraitias,  becening 
due  between  the  death  ef  A.  B.  and  the 
miner's  oMaining  twenty-one,  did  not  go 
to  the  teslator^s  residuary  legatee.  JSkns  v. 
Hmrtiam  (V.  C.  Bruce).  239 

Ccnstructkn. 

18.  A  teatater  gave  certain  freehold  estates  to 
truatees,  upon  trosta  for  his  wife  for  life ; 
aad  after  her  decease,  anon  trusts  for  A.  B. 
for  life ;  and  after  her  aeoease,  for  the  first 
and  other  sons  of  A.  B.,  in  tail,  with  re- 
mainder to  her  daughtcov,  as  tenants  in 
common,  with  divers  remainders  over ;  and 
then  gave  his  leasehold  and  copyhold  pro- 
perty (which  was  of  the  natnre  of  personal 
estate),  upon  similar  tmats,  yet  so,  never- 
theless, that  the  said  leasehokl  and  copy- 
hold estates  should  not^  as  to  the  efiect  or 
purpose  of  transmission,  vest  absolutdy  in 
any  child  of  a  tenant  for  lif e^  unless  such 
child  should  live  to  attain  the  f^  of  21 
years,  and  so  that,  in  default  of  any  per- 
son becoming  entitled  thereto  under  tlie 
will,  the  same  should  be  in  trust  for  the 
testator's  personal,  and  not  his  real  repre-i 
sentative.  The  teetsAor  made  his  wife  sole 
residnary  legatee  of  Us  personal  estate,  and 
amxMnted  her  sole  executrix  of  his  will. 
Upon  the  death  of  the  surviving  tenant  for 
life,  the  subsequent  limitations  to  the  dul- 
dren  having  failed,  it  was  held  that  the 
representative  of  the  widow  was  entitled  to 
the  leasehold  and  copyhold  property,  to 
tiie  esdusion  of  the  next  of  km  of  the  tes- 
tator. 

By  the  words  ^^  personal  representa- 
tives," or  ^  legal  personal  representatives,'' 
must  ordinarily  and  primA  facie  be  under- 
stood **  executors  or  administrators." 

A  bequest  made  to  a  personal  represen- 
tative must  generally  be  understood  as 
-  made  to  that  lepresen&tive,  not  for  his  own 
benefit,  but  for  the  purposes  for  which  he 
held  or  could  hold  the  general  personal 
estate  of  the  individual  of  whom  he  waa 
described  as  personal  representative.  Smith 
V.  Batmefy  (V.  C.  Bruce).  242 

(Jontitruoii<m^Nexi  nf  Kin, 

19.  A  testator  devised  all  his  real  and  per- 
sonal estate  to  trustees,  on  trust  to  pay  the 
income  thereof  to  his  wife  for  life,  or  during 
widowhood  ;  and  after  her  death,  to  apply 
the  same  for  the  maintenance  of  his  chil- 
dren, and  accumulate  the  surplus  till  they 
should  attain  twenty-one  ;  and  when  t^ey 
attained  twenty-one,  to  release  and  assi^ 
the  same  to  them  equally  as  tenants  m 
common ;  and  if  any  of  them  should  die 
under  twenty-one,  leaving  issue,  then  his 
or  her  share  was  to  be  released  andas- 
fliped  to  the  issue ;  and  if  only  one  diild 
of  the  testator  should  attain  twenty-one, 
the  -vHiole  was  to  go  to  ti^t  one,  his  or 
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her  htm,  exaoutonu  and  admiustTators, 
for  eFcr;  and  if  all  his  said  present  or 
'  fioitiire  children  should  die  withoot  issue 
them,  him,  or  her  surviTiug,  then  he 
directed  his  tmstees  to  release  his  real 
estate  to  h»  heir-a1>-lawy  and  assig^n  his 
personal  ec^ate  to  his  next  of  kin,  accord- 
ingto  the  Statute  of  Dbtributions : 

Held^  that  the  persons  who  were  his  next 
of  kin  at  the  tcyitator's  decease  were  the 
persons  entitled  to  take  under  this  last 
limitation.     S&ijhrik  y.  Bodham  (RoUs). 

246 

Ckmstfttdion, 

20.  A  testatrix  having  the  sum  of  IfiOOl, 
Three  per  Cent*  Cousols  standing  in  her 
name^  sold  it  out  and  lodged  the  proceeds 
with  A.  B.,  requesting  him  to  take  charge 
of  it  for  her,  and  pay  her  30/.  a  year  by 
half-yearly  payments  at  the  usual  times  of 
receiving  the  dividends^  He  did  so,  and 
continued  to  pay  the  dOl.  till  her  death. 
After  ^lA^  out  the  stock,  the  testatrix 
made  her  wUl,  and  tl^ereby  gave  to  A.  B.. 
''600/.  of  the  stock  Three  per  Cent.  Con- 
sols now  standing  in  mv  name  in  the  books 
of  the  Bank  of  f^^nd."  In  like  manner 
she  gave  five  aevml  sums  of  100/.,  ''  of 
the  said  Three  per  Cent  Consols,"  to  five 
other  pensens,  and  the  residue  of  her  real 
and  pecsanal  est«le  she  gave  to  C.  D.  At 
the  tmies  of  making  her  will  and  of  her 
death  she  had  no  C^sols,,  Aor  stock  of  any 
kiad^  standing  in  her  name ;  and  heeidee^the 
money  in  A.  B.'s  hands,  she  possessed  Qnly 
some  furniture  and  clothes,  and  about  40/. 
at  her  banlMr's.  There  b^g  no  amblgaity 
in  the  wiU,  and  tbe  ambiguity  (if  any) 
being  latent  evideuce  was  admitted  to  dbew 
how  the  mi^ake  nnder  which  the  testatrix 
clearly  wae  arose;  and  it  was  proved  in 
evidence  before  the  JKEaster  that  she  had 
been  in  the  habit  of  receiving  (lie  dividends, 
and  on  lodging  the  proceeds  of  the  sale  with 
A.  B.,  she  etatod  it  was  inconvenient  for  her 
to  go  to  the  oity  for  the  dividends^  and  soshe 
aold  the  stock,  and  would  be  content  to  re- 
ceive thesame  amount  of  interest  from  A.  B. : 

It  was  held  that  the  legacies  did  not  fail, 
but  were  payable  out  of  the  general  estate. 
Lin^gptn  v.  LMgrm  (Eolls).  .  251 

21.  A  testator  rave  certain  shares  in  a  fire* 
office  to  his  aanghters  f<»  life,  and  others 
to  hie  son  for  life,  and  then  to  his  children; 
and  in  default  of  such  issne  of  the  son, 
he  gave  them  to  his  daughters  and  their 
issue,  share  and  share  imke;  such  Issue 
not  to  be  entitled  to  more  than  theh*  de- 
ceased parents'  share.  He  then  gave  other 
shares  to  his  son,  subject  to  the  payment  of 
the  profits  of  some  of  them  to  nis  daugh- 
ters^ which  were  *^  to  return "  to  the  son 


and  his  issue  as  the  daughters  died ;  aiU  in 
default  of  issue  of  the  son,  he  gave  all  the 
shares  to  the  dau^ter3  and  their  is^ne^ 
share  and  share  alike.  He  also  gave  an- 
nuities to  the  daughters  for  life,  and  after 
their  deaths  he  gave  the  same  to  their  chil- 
dren, share  and  share  alike, .  **  saeh;  dp]^ 
dren  not  to  be  entitled  to  more  than  th^ 
deoeaaed  parents'  share;"  and  if  any 
dau^ter  had  no  issue,  her  annuity  wae  to 
fall  into  tib« -residue :  :^    . 

Held,  that  the  daughters  were  entitled 
to  the  first  shares  absolutely ;  the  bchi,  to 
the  second  shaaes ;  and  the  ehildsenr  of 
dainrhters  only  took  life  annuities,  Seign 
V.  AifT^  (Rolls)*  065 

Construction, 

22.  A  testator,  after  making  certain  be^UJl^ 
directed  that  the  principal  of  two  snms  of 
money  should  be  payable  to  ihe  children  of 
his  daughter  at  their  respective  agee  'ef 
twenty-one ;  and  that  in  the  meantime  his 
trustees  should  pay  and  apply  the  divi- 
dends, &c.  towards  the  mamtenatioe  tod 
education  of  the  said  children  nndl  their 
respective  shares  should  become  payable; 
ana  that  it  might  be  lawful  fer  the  mSi 
trustees  to  apply  the  whoHer  any  j^nrt  of 
the  principal  to  which  any  infant  might  he 
entitled,  under  the  provision  theteinDefore 
contained,  at  an  earlier  period  than  the 
same  would  become  vested  or  payaUe^by 
virtne  of  such  provisions  JFbr  'the  adtMce- 
ment  in  the  world  and.  benefit  of  such 
infant.  One  of  the  children  died,  under  t^ 
age  of  twenty-one,  intestate : 

Held,  that  his  representative  was  not  en- 
titled to  the  interest  that  accrued  during 
the  infancy  of  the  deceased.  Stenif  v. 
SteioaH  (V,  C.  of  Eng,)*  -  259 

Survivcrshtp*^  Vesting* 

23.  J.  T«,  by  his  will,  gave  a  certain  sum  ef 
money  to  trustees,  and  directed  them  to 
invest  the  same,  and  pay  the  interest  to^  hia 
widow  during  her  life,  and  bH^  her  decease 
he  gave  a  certain  isum  to  be  held  byvthe 
said  trustees  in  trust  for  the  use  of.  his 
daughter  H«  S.  D.,  during  her  life^  jand 
upon  her  demise,  the  iuterok  arising  there* 
from  to  be  appropriated  for  the  use  of  any 
of  her  child  or  children,  until  thev  reschiA 
the  a^e  of  twenty-one  years,  and  thei\  the 
principal  sum  to  ,be  paid  to  the  survivor 
or  survivors  of  the  children,  unUl  they 
readied  the  a^  of  twenty«one  years,  and 
then  the  principal  sum  remaining  in  treaty 
as  aforesaid,  to  be  paid  to  the  survivor  or 
survivors  of  the  children  ofliis  said  daugh- 
ter H.  S.  D..  share  and  share  alike. 

H.  S.  D.  had  a  son,  J.  D.,  who  died  in 
her  lifetime,  having  attained  the  age  of 
twenty-one  years : 

Held,  that  the  word  ^  survivor"  referred 
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!»  %he  time  of  the  decease  of  H.  S.  D.,  and 

'    thaty  therefore,  J.  D.  ^as  not  entitied  to 

any  part  of  the  fond,  so  as  to  let  in  his 

•  personal  repreaentatiTe.  Taring  v.  Turing 
{V.  C.  of  Eng,).  289 

^;  Where  a  testator  made  a  ^eral  derise 
of  real  estato,  and  eaTe  speciflc  and  pecu- 
niaiy  k^cies,  and  died  indebted,  by  nmple 
contract  and  b^r  speeialty,  and  his  personal 
estate  not  specifically  bequeatiied,  thoiiffh 

•  sufficient  for  the  payment  of  the  simple- 
'  contract  debts,  was  not  aafiicicnt  for  the 

payment  of  the  specialty  debts  also. 

It  was  held,  that^  as  between  the  general 
^cTisees  and  the  speeifio  legatees,  there 
should  be  contribution  for  the  discharge 
of  the  specialty  debts.  Tombs  y.  Roch  (Y .C. 
B^ce).  276 

Bequest  of  Personaky-^Cimitrtiaum, 

iUi.  A  testator  gave  a  sum  of  money  to  each 
of  his  four  sisters^  named  in  nis  will,. 
proTidinff,  however,    that  "  should  it  so 

.  aajppen  that  the  whole  should  die  without 
htin^  the  sum  is  ultimately  to  revert  to  the 
estate  of  the  family ;  but  should  all  or  any 
of  them  die  with  heirs  of  their  body,  the 
0om  of  which  they  severally  die  possessed 
19  to  be  continued  to  their  heirs  for  ever, 
snd  not  to  revert  to  the  estate  :*' 

Held,  that  under  this  disposition  the 
legatees  were  entitled  to  take  absolute  in- 

.     tereate.  BroiAs  v.  Zate  (V.  C.  of  £ng.)<  292 
AMeMOion-^IniolteMy, 

26.  Where  an  annuity  was  given  to  trustees, 
to  be  paid  into  the  hands  of  an  adult  male 
person,  after  it  became  due,  until  he  should 
attempt  to  cham,  anticipate,  or  encumber 
it,  or  till  any  other  person  should  claim  the 
game,  and  afterwards,  upon  trust,  to  be 
applied  by  the  trustees  for  the  support, 
clothing,  and  maintenance  of  the  legatee, 
it  was  held  to  be  a  beneficial  interest  m  the 
legatee,  which^  upon  his  insolvency,  passed 
to  bis  assignees. 

Property  may  be  so  limited  as  to  be  for- 
feited, or  given  over,  in  the  event  of  the 
insolvency  of  the  donee,  but  it  cannot  be 
limited  so  as  to  give  him  a  continuing  in- 
terest after  insolvency,  which  will  not  pass 
to  his  assignees. 

The  cases  of  Tlooperuyr  v.  Peyton  and 
Godden  v.  Crowhwrst  questioned.  Youn^' 
hudand  v.  OMome  (Ld.  Chan.).  316 

OonsCrueikn^ZeffiKy  duty. 

27*  If  the  language  of  a  will  be  general,  and 
such  as  will  naturally  comprise  within  the 
legal  import  of  that  language  all  the  sub- 
jects mentioned,  the  burthen  of  shewing 

'  that  a  more  restricted  bearing  was  intended 
lies  upon  those  who  would  hmit  the  knean* 
ing  ofthe  terms ;  nor  will  minute  verbal  cri- 


ticism be  relied  on  to  contradict  the  plain 
and  natural  meaning  of  the  seotence. 

Hieref ore  where,  after  several  large  lega- 
cies of  stock  had  been  given  upon  trust  for 
successive  Kfe-interesis,  a  testatrix,  in  the 
after-part  of  her  will,  bequeathed  ^  to  the 
several  persons  next  hereinafter  mentioned, 
the  several  legacies  following,"  and  then, 
after  specifying  the  l^fpides  and  legatees, 
directed,  ^  that  all  such  several  legacies, 
as  wdl  as  any  hereinafter  given,  s£ill  be 
free  of  legacy-duty," 

It  was  held,  that  the  freedom  from 
l^acy-duty  applied  as  well  to  the  large 
settled  legacies  of  stock  given  by  the  for- 
mer ^art  of  the  will,  as  to  the  enumerated 
legacies  immediately  in  connection  with 
the  clause  of  exemption  from  duty.  Ans^ 
ley  V.  Cotton  (Ld.  Chan.).  325 

Oomfructian. 

28.  The  testator,  by  his  will,  expressed  his 
''wish  and  desire"  that  lus  trustees  and 
executors  would  employ  the  plaintiff  as 
agent,  receiver,  and  manager  oi  the  trust- 
estate^  whenever  they  should  require  an 
agent,  receiver,  and  manager;  and  the 
trustees  havine  declined  so  to  employ  the 
plaintiff,  he  filed  his  blD,  pnmng  that  the 
trustees  might  be  restnuned  mm  employ- 
ing any  other  agent,  and  for  a  declaration 
that  the  recommendation  in  the  plaintiff's 
favour,  contained  in  the  will,  was  an  impe- 
rative trust : 

It  was  held,  on  demurrer^  that  the  plain- 
tifF  had  no  claim  of  right  to  be  so  employed. 
THnden  r,  tStephene  and  OOiere  (Ld.  Chan.). 

360 

29.  E.  W.,  by  his  wUI,  gave  the  residue  of  his 
property,  consisting  of  real,  copyhold,  and 
personal  estates,  to  certain  trustees,  upon 
trust  to  pay  thereout  an  annuity  to  hia 
wife,  and  in  case  there  should  not  be  suffi- 
cient to  satisfy  the  annuity,  ''  upon  trust 
to  sell  and  dispose  of  all  and  every  part  of 
his  said  real  and  penonal  estate,"  and  lay 
out  and  invest  the  proceeds  In  the  jpurchase 
of  government  or  oUier  good  seeurhies,  and 
out  of  the  dividends  thereof,  or  out  of  the 
rents  of  the  real  estates,  until  the  same 
should  be  sold,  to  pay  unto  his  wife  £.  an 
annuity  of  300/.  per  annum.  The  income 
arising  from  the  rents  and  profits  of  the 
estates  was  not  8ufficient|  dunng  the  life  of 
the  annuitant^  to  pay  tne  annual  sum  of 
300^,  and  no  sale  took  place  during  her 
life,  so  that  at  her  decease  a  considerable 
amount  was  due  to  her  by  way  of  arrears : 

Held,  that,  under  the  directions  of  the 
will,  there  was  an  absolute  direction  for 
conveEBion,,  so  that  the  residuary  legatees 
became  entitled.  Ward  v.  Arch  (Y.  C.  of 
Eng.)..  414 

Conversum — Mortmain. 

30.  A  testator,    by  his  will,   after   having 


riviiex. 


dizeeled  his  dsbts  to  Be  paid  otit  of  Mb  por- 
Bonal  estaley  and-  harriaf  JktAt  some  speeific 
beqiieetfly  gaw  all  hi»  re^  and  tlie  iieiidue 
of  Dis  personal  estate  to  histmsteeB^  tipon 
trust  to  convert  and  apply  the  proceeds 
(kereofy  firsts  in  payment  of  the  general 
e]tpenses  of  the  safe  and  of  the  execution  of 
iiie  trusts  of  the  will,  then  in  pi^meal  of 
his  funeral  and  testamentarj  ext>enees  and 
his  fust  debts ;  and  he  directed  the  tmetees 
to  invest  sufioient  sums  to  pay  certain 
annuities  therein  mentioned  ;  a&d  as  they 
dropped,  the  sums  invested  were  to  form 
part  of  hie  residuaiy  peifMmal  estate.  The 
testator  then  Mve  certain  pee«iiiary  lega- 
eieSy  one  of  wnich^  in  a  certain  events  was 
to  fall  into  and  fovm  part  of  the  reeidiae  of 
his  personal  estate;  and  directed  eertain 
sums  to  be  paid  to  certain  diaritiee  therefai 
mentioned,  out  of  his  residuary  personal 
estate.  The  trustees  were  lastly  directed  to 
pay  over  any  surplus  of  the  said  real  and 
personal  estate  to  such  charities  as  they 
might  select  Throughout  the  will  he  ap- 
peared to  treat  his  estate  as  bis  real  and 
personal  estate,  and  sometimes  seemed  to 
consider  the  real  and  personal  estate  as 
personal  estate : 

Held,  that  there  was  no  conversion  otit 
and  out,  and  that  so  much  of  the  mixed 
fund  as  arose  from  realty  resulted  to  tbe 
heir-at-law ;  and  so  much  as  arose  from 
chattels  real  to  Uie  next  of  kin  ;  and  that 
only  so  much  as  consisted  of  pure  personslfy 
was  applicable  to  the  charity  legacies. 

Held,  also,  that  a  direction  to  pay  debts 
out  of  personalty,  inserted  by  a  testator  in 
the  begmning  of  his  will,  does  not  control  a 
subsequent  direction  to  his  executon  to  pi^ 
them  out  of  a  mixed  fbnd. 

^ism^,  though  there  may  be  a  clause  ill  a 
will  giving  executors  a  power  of  seleeUng 
what  chanties  they  may  benefit,  they  can- 
not apply  anjr  part  of  the  estate  for  any 
purpose  not  directed  by  the  testator.  Hop- 
linson  v.  mOi  (Rolls).  431 

31.  A  testator,  by  bis  codidi,  gave  and  be- 
queathed an  annuity  of  20(m.  per  ammm, 
charged  upon  personal  estates,  to  £•  D.  for 
her  fife,  and  after  her  decease  in  trust  for 
her  children,  K,  H.,  A.,  and  G.,  or  the  snr- 
vivor  or  survivors  of  thdm,  ^f or  and  towards 
their  muntenanoe  and  support  until  they 
severally  attained  I3ie  age  of  twenty-one 
years,  when  each  would  be  entitled  to  claim 
a  fair  proportion  ;'*  and  one  of  the  children, 
G.,  died  in  the  lifetime  of  the  mother.  Two 
Others,  £.  and  A.,  attained  their  respective 

roi  twenty-one,  and  married,  but  who 
predeceased  their  mother;  H.  alone, 
having  attained  his  m^ority,  survived  her : 
Held,  that  notwithstanmng  E.  and  A. 
attained  their  ages  of  twenty-one  before 


tMr  mother's  decease,  vet  not  hsvisg  atr- 
vi^red  her,  they  did  not  teke  vested  intersis, 
and  that  thmfore  H.,  the  sole  snrvlfiag 
child,  took  the  whole  fand.  DerpUk  v. 
fFolfe  (V.  C.  of  Eng.)-  4kO 

3^  This  wa»  a  easa  lavolviag  th»  <monliott 
whether  the  praetiee  union  which  &•  Fie- 
rogative  Court  had  hitnerto  acted,  namlf  , 
that  of  granting  letters  of  adminiatxaAion 
with  the  will  annexed  without  calling  upon 
an  earoeutor  who  haa  onoe  renooMad  ^k^ 
bate  <^  the  will,  to  renounce  again  uposihe 
death  of  his  co-egoeeator,  was  ooireat  % 

Held,  that  it  was  so.  MamBmw.Hm- 
rimn  (Frarsf .  Cft^).  4m 

33.  The  rules  by  which  clauses  of  a  wiD, 
which  are  plainly  inconsistent,  should  be 
construed,  considered.  Which  of  such  in- 
consistent clauses  sh^  be  rmeted  mxu^  ba 
governed  by  the  intention  c^the  testator  as 
apparent  upon  consideration  of  the  wiisle 
^nlL    MorraUr.  JSktUom  (Ld.  Chaa.).   48S 

ZLt  When  a  testator  in  fiie  ^'rst  part  of  ids 
will  gave  <*to  his  daughters  4^000/.  Consols, 
and  to  each  of  tbem,^  without  more  ;  and 
in  a  subaequent  part  of  his  will  said. 
In  disposing  of  the  residue,  ^  It  is  my  will 
to  be  m  this  manner :  my  daughters  on]^ 
to  bave  the  interest  of  one  snare^  cur  of 
3,000/.  (an  alternate  gifl),  daring  their  lives, 
and  after  tiidr death  it  snail  become  to  their 
kMrfelhaira;*'  andhe  afterwards  again  sail, 
^my  MBS  shall  have  three  years  to  consider 
if  tiiey  win  gdve  my  danghtm  one  ahsfe  or 
3,0001.,"  each  of  wfaieh  meant  the  ittlmeBt 
«f  a»  said  BOtts  only : 

fleld,  that  the  dmighten  took  a  Bfe- 
iiMnwt  only  ;  and  mtaof  them  having  £id 
witlumt  iiBue,  her  shaxa  was  undi^MMed  o^ 
and  pasMd  to  the  tsotstof's  next  of  k6i. 
Qvmperfg  v.  GompeftB  (Ld.  Chan.).       ^6 

36.  A  testator  gave  to  his  wife  all  his  pro- 
per^ of  every  descriptioH  for  l»r  life,  and 
Hkm  stated  as  follows  :'-^**Aftcir  her  death, 
my  ne^ew  C.  H.  W.  to  be  eomddered  faeSr 
to  all  iny  property  not  otherwise  disposed 
of  or  allotted ;  and  I  direet  that  whaterer 
portion  of  my  property  may  hereafter  be 
pesssMed  by  mm  Min  be  secured  by  my 
encutors  sor  the  benefit  of  his  familr.^ 
The  testator  then,  after  directing  Uuit  Us 
plate,  pictures,  &c.  should  be  considered  as 
appenaa^  to  his  house,  gave  his  house  at 
D.  to  his  said  nephew,  *'«id  his  faeiis 
or  tedly.''  The  testator  declared  as  fol- 
low* :  **  My  nephew  wffl  ftnrther  have  the 
immediate  bencolt  of  my  personal  proper^r, 
variously  sltaal«d,  aad  his  hehv  or  family 
after  him."  And  in  reepect  to  a  building 
on  a  ceiPtaiB  field  were  Hke  following  words : 


INDEX. 


«B 


^1  le»Te  my  ^hexts*  to  use  t^ir  own  difl- 
evetion:" 

field,  npon  exceptions  to  the  Maatei^s 
report  to  approve  of  a  proper  eettlement, 
that  Uie  eettlement  should  be  to  the  nephew 
for  life,  remainder  to  his  children^  and  in 
debwilt  of  children  living  at  his  death,  to 
hiftiBelf  in  fee.  White  y.  BrigffB  (V.  C.  of 
Bag.).  522 

Construction* 

90.  ▲  tesMor  beoneslhed  fottr  leasehold 
hsfOKB  to  A.  and  B.,  upon  trast  to  pay  the 
rents  to  his  wife  for  Hfe,  and  aner  her 
^fUBOBBd  he  bequeathed  the  same  to  A.  for 
d  bis  interest  therein,  subject,  nererthe- 
Ims,  and  upon  condition,  that  he  should 
grant  and  execute  an  underlease  of  two  of 
me  houses  unto  B.  for  the  residue  of  the 
testatoi^s  estate  and  Interest  therein,  want- 
lag  eleven  days,  at  the  yearly  rent  of  6^., 
ana  containing  covenants  similar  to  those 
contained  in  the  lease  under  which  the  tes- 
tator held  the  said  premises.  A.  and  B. 
survived  the  testator,  but  B.  died  in  the 
lifeume  of  the  widow : 

Held,  that  the  executor  of  B.  wts  entitled 
to  the  underlease,  and  that  he  should  in  the 
underlease  covenant  for  payment  of  the 
CTOUnd-rent.  Tayior  v.  Cooper  (V.  C. 
Bruce).  526 

Omstruction, 

S7*  A  testator  gave  his  real  estate  to  hia  wife 
for  Bfe,  subject  to  the  payment  of  his  jusib 
debts,  in  exoneration  of  his  personal  estate, 
and  after  her  decease  he  gave  different  por- 
tions of  the  said  real  estate  to  his  three  elder 
isonsy  charging  such  portion^  in  difierent 
proportions,  with  the  payment  of  such  of 
his  debts  as  mi^  be  due  and  owii^  at  the 
time  of  his  wjfe's  decease;  and  he  gave 
another  portion  of  his  said  real  estate  to  his 
fourth  son.  The  widow  received  rents  soffit 
dent  in  amount  to  pay  all  the  debts ;  and  it 
was  held  that  she  was  bound  to  pay  all  the 
debts  out  of  such  rents. 

The  allusion  in  a  will  to  an  inatrument 
creating  a  power  of  appointment^  but  with* 
out  referring  to  the  power,  held  insufficient 
io  shew  an  intention  of  exercising  the 
power.    Jones  v.  Jones  (V.  C.  BruceJ.  529 

98.  TheThellussonAct,  which  directs  tnat  no 
person  shall  by  deed  or  will  settle  or  dispose 
of  any  real  or  personal  property  in  such 
manner  that  the  rents  or  produce  shall  be 
accumulated  for  a  longer  term  than  the  life 
of  the  settlor,  or  twenty-one  years  after  his 
decease,  or  during  minority,  &C.,  has  no 
application  in  those  cases  where  accumu- 
lations are  not  positively  directed  bv  a  will, 
but  are  made  under  it  hy^^tmm  of  :0?exita 
occurring  after  the  death  of  the  ioteta* 
Cinporatufn  of  Bridgnorth  t«  ColUm  (V.  C. 
of  Eng.).  699 


Ootwlruonon» 
99.  A  testatrix,  by  her  will,  gave  the  re- 
mainder of  her  mnded  property,  after  aU 
the  legacies  were  discharged,  and  at  the 
decease  of  her  sister  ^to  whom  she  had 
given  an  interest  for  life),  to  trustees,  in 
trust,  to  be  equally  divided  between  three 
first  cousins  (females),  therein  named,  and 
directed  the  interest  arising  therefrom  to 
be  received  by  the  trustees  and  equally 
divided,  riiare  and  share  alike,  between  the 
three  counns,  separate  from  their  husbands, 
and  for  their  sole  use,  and  at  their  decease 
to  be  divided  amoncfst  their  daughters : 

Held,  that  though  at  first  there  was  an 
absolute  gift  to  the  cousins,  it  was  after- 
wards cat  down  to  a  ^ift  to  each  of  them  of 
a  third  part  of  the  income  for  life,  with 
ronainder  to  the  children  of  each  in  their 
respective  shares.  JVilHs  v.  Douglas 
(Rolls).  667 

ChnsPruction, 

40.  R.  H.,  by  his  will,  bequeathed  a  pecu- 
niary legacy  to  each  of  nis  brothers  and 
sisters  individually  and  by  name,  who  should 
be  living  at  his  death ;  and  he  then  be- 
queathed his  residuary  estate  to  trustees  in 
trust  for  his  wife  for  life,  and  after  her 
decease  in  trust  to  distribute  the  same  in 
equal  shares  and  proportions  (after  first 
paying  thereout  the  legacies  previously 
given  to  each  of  the  testator's  brothers  and 
sisters  then  living)  between  and  amongst 
each  and  every  of  me  testator^s  brothers  and 
sisters,  and  such  of  their  children  who 
should  then  be  living,  the  parents  and 
children  to  be  classed  together,  and  to  take 
in  equal  shares  and  proportions : 

Held,  that  the  residuary  estate  and  effects 
were  distributable /?er  capita  among  such  of 
the  brothers  and  sisters  and  their  children 
as  were  living  at  the  death  of  the  tenant  for 
life.    Turner  v.  Hudson  (Rolls).  660 

Constrtiction, 

41.  A  testator,  by  his  will,  after  making  abso- 
lute bequests  to  his  other  children,  gave  to 
his  daughter  H.  W.  the  sum  of  1,000/:,  and 
also  an  annuity  of  70L  a  year  for  lif c^  pay- 
able quarterly,  after  she  should  attain  the 
age  of  twenty-one  years  and  six  months ; 
^' which  two  sumjB  the  testator  directed  to 
be  under  the  trust  of  his  executors,  namely, 
not  to  permit  his  said  daughter  H.  W.  to 
assign  her  said  annuities  to  any  one ;  and 
the  interest  arising  from  the  1,000/.,  as  it 
became  due,  to  piw  the  same  to  her  for  her 
life  into  her  own  hands,'*  her  receipts  to  be 
a  sufficient  diaoham ;  and  at  her  decease, 
upon  trust  to  divide  the  principal  sum  of 
1,000/.  equally  between  and  amongst  all 
and  every  i  her  idnid  and  children.  The 
twtator  then  made  other  bequests,  and  ap- 
pointed two  sons  and  a  daoghter  his  execu- 
tors,  to  whom  ^  he  devised  all  his  money  in 


INDEX. 


the  funds,  or  in  notes,  bonds,  or  estates 
mortgaged  to  him  in  fee  :" 

Held,  that  H.  W.  only  took  a  restricted 
or  limited  interest  for  life,  and  that  on  her 
death  (without  having  had  any  children), 
the  executors,  and  not  the  next  of  kin  of 
the  testator,  were  the  parties  entitled  to  the 
1,000/.    Seatoin  v.  fVaison  (Rolls).       562 

ConsCruetian. 

42.  A.  B.,  by  her  will,  gave  all  her  property, 
with  certain  exceptions,  to  her  grand- 
daughter C.  D.,  and  declared  that  should 
her  grand-daughter  C.  D.  marry,  then  her 
issue  should  be  her  heirs ;  but  should  her 
said  grand-daughter  die,  and  not  leave  any 
issue  behind  her,  then  the  testatrix  directed 
her  property  to  be  divided  between  other 
persons  therein  named.  The  testatrix  con- 
cluded by  observing  that  her  property  was 
in  the  Bank  and  India-House.  The  pro- 
perty possessed  by  the  testatrix  at  the  time 
of  her  death  consbted  of  a  sum  of  East- 
India  Stock,  and  of  some  Three-and-a-Half 
per  Cent.  Bank  Annuities : 


Held,  that  the  dividends  on  those  soma  in 
their  then  state  of  investment  were  to  be 
paid  to  the  grand-daughter  C.  D.  for  Ufe, 
and  that  the  stock  and  annuities  Were  not 
to  be  converted.   Hubbard  r.  Foicii^  (Bolls). 

see 

Construction. 

43.  Where  the  will  contains  internal  evidence 
that  two  Imcies  given  to  the  same  person 
axe  to  be  deemed  cumulative  or  substitn- 
tional,  the  Court  will  not  look  bevond  the 
will  for  the  construction ;  and  it  only  resorts 
to  the  rules  and  distinctions  of  constmc- 
tion  laid  down  upon  these  points,  when 
there  is  no  internal  evidence  of  intention  to 
be  found.    Kidd  v.  North  (Ld.  Chan.). 

590 
See  Tenant  for  Life. 

Annuity,  2. 

Issue. 

Besiduart  Estate. 

Policy  of  Assurance. 

Legacy,  2. 

Statute  of  Limitations,  3. 
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